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articles of association of all kinds ofmmn^i • r i- 
limited companies, object clauses and capkTdZtt? 

sr »&r --s 

practical ^uTem this^cc En t gIiShS winch"'is ofMe 

practical use m this country until amendment is made of the 

“ n l f Act incorporating the provisions of the former. In the 
«™ pendm . g Refor ms in the Constitution the Government 

eS'a«'S f 192 v , ears ’ 1 i ave ,housht 

inserted. Ct f 1929 S ° that more useful matters ma Y be 
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\/f y °DKumar Ghosh, B.L., Pleader, and the Table of Cases 

ra ^. ot Kumar Ghosh, My thanks are due to both of 
them for their labours. 


lar Association, 
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K. M. Ghosh, 


Preface to the First Edition. 


The Indian Companies Act (VII of 1913) is almost a 

verbatim reproduction of the English Companies (Consolida¬ 
tion) Act of 1908. Although some minor amendments were 
made in the English Act, principally by the Acts cn 1913 and 
1917, the real changes were introduced by the Companies /\ct, 
1928 (18 & 19 Geo. 5, c. 45). This Act contained 118 sections 
with many amendments in the Schedules. It made so many 
alterations that consolidation became necessary. So the 

Companies Act, 1929 (19 &c 20 Geo. 5, c. 23) was passed which 
consolidated all the Acts from 1908 to 1928. It came into 
operation on the 1st November, 1929. 

As a result of this new Act, the Indian Act will, no 
doubt, be overhauled ; but when the Government will be in a 
position to undertake this onerous task is a matter of specula* 
tion. In this connection it should be borne in mind that in 


normal times it took the Government about five years to 
reproduce the provisions of the English Act of 1908 in the 
present Indian Act. This time the public will not be satisfied 
with such reproduction of an English statute and a considerable 
body of opinion has already grown against this course. 


From the two tables of corresponding sections the reader 
T A se , e at , a 0 “'y nc ® that out of 385 sections (as against 296 of 

C b ° f k 9 ° 8) 9 \ sections are altogether new, and amend¬ 
ments have been made in 125 other sections. A1 these new 

provisions will have to be considered in the light of nublk 

view of The necuL r T ^ pubI * c wiU W to be made in 

present rheTnd, of Z°r * is ““"try. At 

account of the f India ate full on 

political conditions. The cons'irT ° r ^ e b rm an d disturbed 
and contentious measure will require 

Calcutta High Com, Pa as S 'a“ll the)' HlTc A “ ° f 1913 ,he 

Appendix G. Y ’ WU * Th ese have been printed as 

-»i a, rfc tttuSi 
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the lines of Lord Justice Buckley’s Companies Act are concern¬ 
ed, there are not too many of them. Moreover a considerable 
number of important decisions have been passed on this subject 
by the highest Courts, in England and India, during the last few 
years* So there is perhaps some scope for a work like this in 
which I have endeavoured to collect almost all important 
decisions, reported' up to date, under the appropriate sections, 
the English cases naturally far outnumbering those of all the 
High Courts in India put together. I have tried, wherever 
possible, to explain the more important principles of company 
law by giving ample quotations from the judgments of eminent 
English and Indian Judges. 

Special attention has been paid to the elucidation of those 
matters which a layman is likely to feel difficulty in understand¬ 
ing when he is engaged in promoting, floating and managing 
limited liability concerns, as for instance :—the nature, scope, 
powers and limitations of public and private companies ; acts 
ultra vires of companies and directors; powers, duties, rights and 
liabilities of directors and managers, and how far their acts bind 
the company ; the duties and liabilities of auditors; jurisdiction 
of Courts and the doctrine of internal or what Lord Hatherley 
called ‘‘indoor” management ; debentures, ordinary and perpe¬ 
tual ; fixed and floating charges •, conversion of private 
companies into public companies and vice versa ; meanings of 
share capital and fixed and circulating capital ; distinction 
between share and stock ; different classes of shares, e.g., 
preference, ordinary, deferred, pre-preference and founder’s 
shares ; cumulative and non-cumulative dividends ; nature of 
shares and the mode of their transfer ; transfer in blank and 
priority of titles ; rectification of the register of members before 
and after winding up ; re-organisation, re-construction and 
amalgamation of companies and their effects on different classes 
of shareholders ; extraordinary and special resolutions ; statu¬ 
tory, ordinary and extraordinary general meetings, notice, 
quorum, adjournment, voting, poll, minutes, and chairman’s 
rights and duties regarding general meetings and board 
meetings ; contracts, bills of exchange &c. and liabilities of 
companies thereon, as well as the personal liabilities of the 
directors and managers ; the meaning of “promoter” and his 
liabilities ; what constitutes a prospectus and the duties and 
liabilities of the directors and promoters in connection there¬ 
with; authority coupled with interest; underwriting, allotment, 
<3all . and forfeiture of shares ; different kinds of winding up. 
and their incidence *, contributories, past and present ; their 
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respective liabilities and the right cf set off t duties and Uabilh 
ties of official and voluntary liquidators ettect ox V 

winding up order and stay up ; 

fraudulent^ preference “'n“.°pa,tnts and prerogatwe 

defunct Companies ; &c. Although these and many such 

matters are fairly well known to the members of die legal 
profession, they are not so clear to business men who really 
conduct the affairs of limited companies. Therefore I have 
tried to explain them at some length by reference to as many 

decided cases as possible. 

In annotating Table A of the Act notes on those points 
only have been given which have not been previously dealt with 
under the appropriate sections to which references have been 
given. I have tried to avoid repetition by giving cross-refer¬ 
ences under various sections of the Act and articles of Table A. 

Rules and notifications made under the Act by the 
Governor General in Council and corrected up to date have 
been given in Appendix A. For the convenience of secretaries 
and managers of companies three tables have been compiled 
and printed as Appendices B., C. and D. 

In writing any commentary on the Indian Companies Act 
one must draw largely upon the various standard works on the 
English company law. In this respect I am greatly indebted 

Lord < Lord Wrenbury) Buckley’s Companies Act, 

5«5 ‘ 2, I ed - 

SE£S SeCretary ' ! ManUal ' and C '™'» Public"and W Company 

For the detailed Index mv Race 

Monmohan Banerjee, M. A. R T a are due to Mr. 
Court, who is also on the staff of the Indian C Ca e ses CalCUtta 


Bar Association, 
High Court, Calcutta, 
24th March, 1930. 


K. M, G. 



ADDENDA. 

S. 2, sub-s. (1), cl. (2). Company. The word “Cnmnir. » 
a company registered under the old Act VI of 1882 But ! cov , ets 
the provisions of the Act of 1913 are made app icable fo uch n ™ that 
cannotrenderthat company one actually registered under the Ac^of 

1941. C. 649. 5l>Ur nkmg Assn ■ V - Radha Gobinda (1941) P«. 56°! 

in ri thi Ct pin^iirl a TT V Office "n^here 

L 741 44 P L^ Smgk V - Ind ‘ an M> R Fund France Co. (1942) 

n S 7 ' n 4 ' sub 'SS.( 2 ) & (5). Where a company consisting of more 

can be nunfsh^f ^° rmec ? ln . 1922 " 23 is unregistered, the members thereof 

sub-s (51 J * C ?S g t 0 L b< | members of such company under 

forming Lm ^ ln . 1936 ) though they cannot be punished for originally 
tormmg themselves into a company in contravention of sub-s ( 21 - 
Muthuveeran v. Mottayan (1942) 1 M. L. J. 230. ° Z 

a ™ ?’ 2 }‘ ,J bou 8 h a memorandum and articles may not constitute 
a contract as between a promoter and the company, an implied comract 

b uVsx = 

arISes er con?titured CCOrdan | e 7 ith the u ™ 3 Set ou t in the articles, the 
ahor K f? nstlt:uted an implied contract between the company and the 

taSdtaS? ouC^^lbl ’ 0 a d “ 1,r, ‘ ton ,h “ h " ™ 

rflhl 1 companT '’“f 'ff ,,ra T *?,bv”hh"Suon) bI e L“'!;ffi« I ( 

permit the^ef a lr ar p U ab t ° nly lf th ? y knowin s‘y or wilfully authorise or 

bK Prosecutor v. Lury & Co. (1941) 2 M. L. J. 487, 

Mad. 674 W ' N ' 846 ’ approVlng Bh askaradu v. Subbarayudu (1914) 38 

nnlv ^his section is merely permissive and not imperative ; it 

moJ K es one of several methods whereby a communication or notice 

(1941) VriQ q two pom P® n y Dawsons Bank v. Municipal Committee 
KIWI) K. 339 S. B. (Roberts C. J., Dunkley & Shaoo JJ.). 

sub-s. (2). Before an ordinary director can be convicted 

° e T nce un oer this section, there must be evidence to show that 

L an( ^ wilfully a party to the default— Periannan v 

Emperor (1941) M. W. N. 959, 197 I. C. 729. 

A sub-s. (1). It is open to a company to agree with a share¬ 

holder to whom it owes money that the debt shall be set off against 

re ca “ s * ® ut where he is himself a director and the managing agent 
annot validly vote for a resolution authorising such set off. The* 


] xiv ] 


resolution would be invalid when the necessary quorum is lacking with¬ 
out such director’s presence. Such a shareholder can therefore on 
liquidation be placed in the list of contributories in respect of an unpaid 
share money—Panda Lai v. South Indian General Assurance Co. (1941) 2 

M‘L. J. 595, 54 M. L. W. 440. 

S. 109. An agreement between the parties that the amount paid 
to the company will be a second charge on the machinery and other 
goods of the company creates a floating charge, that is, a charge which 
would fasten on the property that might exist when the time arrived for the 
charge to be enforced, and would be void under s. 109 for non-registra¬ 
tion—Maheshwari Brothers v. O. L. Indra Sugar Works (1942) A. 119 F. B., 
1942 A. L. ]. 75. For the principal tests as to whether a charge is a 
floating one or not, see this case. 


S. 119. G. & Co. issued a debenture to D on 18-11-1937. Under 
its conditions the debenture-holder was authorised to appoint a receiver 
after the principal money had become due, and it was provided that any 
such receiver should be deemed to be the agent of the company. On 
21-12-1939 D obtained the Court’s leave under the English Courts’ 
(Emergency Powers) Act, 1939, s. 1(2) to appoint a receiver, and on the 
following day W was appointed. On 10-10-1940 W applied to the 
Court for leave to sell the property. The company was not in liquida¬ 
tion : held , that the receiver must still be held to be the agent of the 

S&a&mou.j" 0f " ,1 " 


1 rh S 4 QRWU A was h r eld in . l , ew M Merth yr Consolidated Collieries [(1929) 
1 Ch 498] that the preferential tights of creditors over those of dehen 
ture-holders applied only to the oronerfv u n . , eben ' 

Therefore where the floating charge by 3 floatmg char 8 e - 

float, directly a receiver was appointed but had'h pr0perty ceased to 

that appointment, the creditors hid no right crystallzed b y 

in priority to the debenture-holdels out of th ® He Act to be paid 

property. But the creditors will have nrinrifV^ aSSetS com P rise d In that 
perty over which no receiver was 7 j ln °* other Pro- 

Tetley & Sons Ltd. v. The Company (1941) 165 Hotel Co - Joshua 

r e “ tio " for ■» 

, . 138. This section does not bur 
complaint of an offence under s. 28 * prosecutio * upon a private 

S 141A TU* . . u * 

ZjSSi t°o f £ “oTVy 

li^blelind'e^rtie^enarCode'as'^lh—'but^ri^jjj^^ 

'srrk^tiSt*5? * an 

deposited by the dissolved^ SUch schen *e involves rt? P ! ny ? nd Nation 

of the Indian Companies ?" tracts insurance is an h . nsuranc e Act 
under cl. (4) 0 f Act > and an anneal ’ i- n ord « under s 1 « 

o- * ois Saa 
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Jarrmu I Ki<,nrnlr 

The Governor General in Council even «. 

to the proceedings and the Superintendent fn E w - Is not: a party 
appeal against such order-ibid ° f Insurance are entitled, to 

Creditors and policy-holders of an insurance 

SS'-B’ ° f '“ d * W« »’««"■> o( .he^STM 

S. 160, sub-s. (1). Sub-s. (1) of s. 160 does not deal with mv- 
ment orders at alL A payment order against a deceased contributory 
is not executable. The ordinary law that a process a^ainsr n y 

■ ,» “<* altered b, this reclon. tES of L Hi<£“ 

IS to proceed against the estate of the deceased in due course of ad minis! 
tration O. L. Bharat National Bank v. Pandit Jogeshwar (1941) L 480 43 

(i»b, R x 65 L° M - »“ 

unde, s i t ‘“’ tit ts&r-ts 

" C “u nt ?. n 3 deposit a 8ainst premium”, which the company 
could not be called ^ upon to pay immediately, cannot be taken into 

account, but loans advances” and “outstanding liabilities” must be 
20 n pat 538 * U ™ Xiya ^ at ^ v ' ^ e ^ ar National Insurance Co. (1941) P. 603, 

S. 162, cl. (vi). Wherein consequence of an onerous contract 
wuh a creditor the company loses its identity and the creditor becomes 
de facto the company with a power to bring it to an end whenever it suited 
im, and in accordance with the stipulation in the contract seizes the 
machinery and plant of the company with the result that the company 

1S U . n ir t0 C3 j ry ° n i itS ^ usiness and to Pay its debts, it is just and 

p q C ta i06(1097 lnd UP tlC company ~‘ Cannzng Soobran Pratap (1941) 

Where an insurance company is sought to be wound up under 
e just and equitable clause and there is no evidence of the future 
prospects or the company, the fact that the Superintendent of Insurance 
has not taken any steps under s. 33 of the Insurance Act, 1938 for the 
wl j ln ^ U P °f the company, deserves consideration, though it is not 

Pat5^ m fl94^) t p r ^03 t ^^^ a ^ e ^ ar National Insurance Co., 20 

.In considering whether such a company should be wound up under 
the just and equitable clause, the sums due to the company from its 
debtors, agents and policy-holders and the value of its tangible assets 

in the form of furniture, motor cars, books, stationery &.c. should be 
taken into account— Ibid . 

The amount paid by a comparatively new insurance company in 

making a contact with the public and building up public confidence 

cannot be described as reckless expenditure. To some extent at least 

it represents the goodwill sought to be built up which is an asset— 

Ibid . 

S. 171. Where the managing director of a company which is 
wound up by Court presented a claim against the company and 
asked that his application should be treated as an application to file a 
suit against the official liquidator under s. 171 and he was allowed 
tipae for the purpose, but he failed to file the suit within the time " 
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granted and the Court ref, Sim? andhT could'noj 

Tm iTnd ’XT*, court 

SS “"vS^^ST *VTL 1 417, 54 M.L.W.275, 

S. i 79. A successful lMpnt »«“»« * S^ole^olheTradtaarv 
entitled to be paid his cos s creditors in the same -position as 

creditors except where there ar ^ ag regarc j g t he fund available 

himself when they both will ra P> P p a / ace Ltd. v. Kidar Nath 

;s,tLTo h 4?r iissasttsai? 

biss ss&’sss? sr S' & 

TS o7X cTpau, »s; so* *« tam.dl... ■»,«* ..onor be 

Mane klalv.'Suryapur Mills Co. (1928) B. 252, 52 Born. 477, 110 I. C. 33. 

S. 179, cl. (0. After judgment had been given against a company 
in an action, the judgment-creditors brought proceedings, to obtain a 
garnishee order directing payment to them of money in a banking 
account in satisfaction of the debt. The banking account was in the 
name of the liquidator of the debtor company who alone had authority 
to draw cheques on the account: held that the money in the bank 
(which had been paid into Court pending its decision) was not attach¬ 
able, because it was money owed by the bank to the liquidator and not 
to the company between whom and the bank there was no relationship 
of banker and customer— Lancaster Motor Co. (London) Ltd. v. Bremuth , 

Ltd. (1941) 110 L. J. 398. 

S. 186. A call validly made by the directors prior to liquidation 
of the company becomes a debt due from the shareholder after the date 
for its payment has passed and is indistinguishable from any other debt. 
The Court has no jurisdiction to question the propriety of the liquidator 
seeking to get in such a debt due to the company— Public Benefit Provi¬ 
dent Insurance Society (1942) A. L. ]. 47. 

By virtue of sub-s. (2) of s. 186 it is wholly discretionary in a Court 
whether any set off can be allowed. As a fixed judicial principle the 
Court never allows a person to whom the company is indebted to set off 

calls-L agamSt What h due ft0m him 38 3 contribu tory in respect of 

mak. . call.himself rvithon, intervention otVcl^S.T'’ 0 '"^ " 

winding up!’where e th«aiT W n f ** ° f which is a PPl>cable in the 
the other in the account of A and Min^h' 0116 * n tbe account of A and 

if it is shown that the latter account was reallv in^ ® T fe ° f A) ’ 

due under one account can be set nff • n tr V st ^ or A* the amount 
another account— Panikar v.T.N ]*«*¥*/ amount due under 

i iS- gr *• t L ’■ 161 ' 

P »V the Ptefetence 
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winding up in priority to all other shareholders, the unpaid portion of 
the shares held by the ordinary shareholders can be called up to repay to 
the preferential shareholders the amount of their capital after the 
payment of all the debts of the company. But the preference share¬ 
holders are not entitled to dividends when the company has made no 

profits at all— D’Cruz v. Viswanathan (1941) M. 806, (1941) 2 M. L. ]. 94. 

S* 199* If a consent order provides for the enforcement of a 
guarantee clause in execution, it can under s. 199 be enforced in the same 
manner in which decrees in any suit pending in the Court can be 
enforced— Probodh Lai v. Chandan Mull (1941) 46 C. W. N. 98 (104). 

S* 212, sub«s. (1), cl. (b) read with s. 179, cl. (b). By 
virtue of s. 191 (1) (b) and s. 248 (1) (b) of the English Companies Act, 
1929 (corresponding to s. 179, cl. (b) and s. 212 (1) (b) of the present Act) 
a liquidator in a voluntary winding up may without sanction carry on 
the business of the company, so far as may be necessary for its beneficial 
winding up. If in the proper exercise of this statutory power the liquida¬ 
tor incurs obligations, those to whom he incurs them are entitled to be 
paid out of the assets of the company in priority to those who were 
creditors at the beginning of the winding up, and it makes no difference 
whether the obligations are in respect of rents, rates or goods. If the 
conditions referred to above have been satisfied, the post-liquidation 
creditors come first, and if not, their claims cannot be entertained until 
the pre-liquidation creditors’ claims have been satisfied. There is no 
question of the two classes ranking parri passu —Great Eastern Electric Co. 
(1941) 165 L. T. 366. It is sufficient if the liquidator formed bona fide 
and reasonably the opinion that the carrying on of the business was 
necessary for the beneficial winding up of the company. No objective 
standard by which the liquidator is to be judged should be set up after 
the event— Ibid . 

S. 227, sub-s. (2). Where during the pendency of a winding up 
proceeding a bank agrees to employ a cashier and to transfer his 
unsecured deposit in the bank into a security deposit and does so trans¬ 
fer it, the whole transaction is void under this sub-section. Inasmuch as 
the cashier obtained an undue advantage over his fellow creditors, the 
Court would not validate the disposition by giving it its sanction Ram 
Lai v. O. L., Benares Bank (1942) A. W. R. (H. C.) 7, (1942) A. L. ]. 78. 

S. 229. There is no power to waive by agreement the statutory 
right of set off given by s. 31 of the English Bankruptcy Act, 1914, the 
terms of which are imperative— Victoria Products. Ltd. v. Tosh & Co., Ltd. 

(1941) 165 L. T. 78. 

S. 229. An employee of a company deposited in its general 
accounts a certain amount as security for the discharge of his obligations. 
It was agreed between the parties that the employee would get interest 
on this money and the money would be a second charge on the mac i- 
nery and other assets of the company : held that the agreement c ear y 
indicated that the parties never intended that the security money s ou 
be treated as a segregated fund in trust for the employee or that it was 
not to be utilised by the company for any purpose—M aheshwan Brothers 

v. Indr a Sugar Works (1942) A. 119 F. B., 1942 A. L. J. 75. For the test 
whether such a deposit money is to be held as a trust fund or not see 
this case. 

C 
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i r™\rt has wide powers, and it can 
S. 234. Under this section t t ^ t « es before the Court 

sanction a rompromlM between difig^patnes An order passed on 

" “ '*"»« b ' d “ ,1 “ g “ 1 b ’' 

p „ y t . - o does 

The section would apply to every a ; con sequence whereof loss 

which is a breach of duty to *e compa y ^ by accep ting a gift of 
to the company resuUs. To become continue3 to a ct as a 

shares is a misfeasance. Where such P j tbe f rau d 0 f the 

director and inspite of the auduors report expos g ^ ^ * 

^ncfb clearly 3 ^)! ^misfeasance Subbayya , 

Macliayya (1942) 1 M. L. ]. 207. 

Where a director signed a prospectus without caring to ascertain 

what the antecedents of the other directors were or how the company 
was going to be worked or who the partners of the managing agents were, 
but twelve days before the declaration under s. 103 was sent to the 
registrar and before the company commenced business he resigned : 
held, that in the circumstances it could not be said that he was gui ty or 
any misfeasance by reason of which any pecuniary loss was sustained by 
the company— Ibid. 

S. 237. The whole scheme of s. 237 appears to be enabling rather 
than mandatory or exclusive. The Court may order the liquidator to 
prosecute or refer the matter to the registrar. He may refuse to 
prosecute and the liquidator with the previous sanction of the Court 
may prosecute, but the section is not limited to the criminal liability 
of the directors under the Companies Act and so the section is not 
limited to special offences created by the Act —Emperor v. Vishivanath 

(1942) S. 9. 

S. 243. Haying regard to the fact that neither party to an applica¬ 
tion under s. 294(1) of the English Act of 1929 (corresponding to s. 243 of 
t e present Act) can control the date when the Court makes its order, 

JTX- Te ? erred t0 f the secdon must b e calculated from the 

.ppncit„sr^ h ATs: wfetes f y ™ of ,n 

JSJl '■»*• v in “ e Com- 

governed as in he case nf ^ an off f nce under the Act must be 

of the Code of Criminal ProcedurrwhU^ 6 ' ^ Penal Cod ?> by s ‘ 190 
regard to the person who may 1 W ^ lc ^ cor ] tains no restriction with 

(1889) Id Bom. 600 followedl Am j- co , mplaint re Ganesh IS! ar ay an 

standie to file a cornplaSlor an t^ 3 P j ivatf f person has locus 
G. O. No. 518 of 6th June 1916 and r u il der l be Companies Act. 
though permitting the registrars to fit’ ^°* 3070 of 23rd August, 1932, 
Magistrate in the exercise of his ooJll C T plai , n ^- do n °< restrict the 
“ "° Ral objection to the proceeds? j 190 Cr ‘ P - Code. There 

Murl. i/ S ^ at ou ght not to have Cmg ^ roppe d by the Magistrate, 
Muffiu Veeran v. M ottayan (1942) 1 of the offence- 

Vishwanach (1942) S. 9. U ^ 1 M ' L J- 230. See also Emperor v . 
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S. 280. No appeal lies from an order under this section dismis- 

mg security Vendurumudi v. National Assurance Co 

VI^tI) m. W. N. ol. 

S. 282. S. 137 has no application to a prosecution for an offence 
under s. 282 nor does s. 138 or s. 141A bar a prosecution upon a private 
complaint of an offence under s. 282 —Emperor v. Vishwanath (1942) S. 9. 

S. 282B. As to what is trust money see Rama Krishna v. Official 

Liquidator (1941) 2 M. L. J. 910. 

Reg. 72. A director or a managing director is in no way a servant 
.of the company : he is the agent of the company for carrying on its busi¬ 
ness— Gulab Singh v. Punjab Zamindara Bank (1942) L. 47, 43 P. L. R. 619, 
reversing on this point (1940) L. 243. 

The principles applicable to the issue of an injunction at the instance 
of a dismissed servant ought also to apply in the case of a dismissed agent, 
e.g. a managing director— Ibid. 

Reg. 88. Unless a construction of the articles leads to the con¬ 
clusion that there was an intention to supersede the ordinary rule, it 
must be held that where no quorum has in fact been fixed, the acts of 
the major part of the directors for the time being are valid— Ganesh 

Flour M ills Co. v. Jag Mohan (1941) 44 P. L. R. 15. 


V- 




CORRIGENDA. 


Page 25. Cl. 12 “prescribed’*. For “Governor^General in Council 
read [Central Government]. 

Page 37. After the para beginning with ‘(11) “Officer \ insert 
the following:—‘(12) “Prescribed”. In this clause for the words 
“Governor^General in Council” the words Central Government have 
been substituted by the Government of India (Adaptation of Indian Laws] 

Order, 1937.” 

Page 135. Case note 3. Surendra v. Kalipada. For “43 C.W.N.” 
read “45 C. W. N.” 

Page 164. Last para, 3rd line. For “special resolution” read 
“ordinary resolution”. 

Page 286. After “Bank of India” delete “Bank of Taiwan”. 

Page 286. Aftar “Grindlay &. Company, Ltd.” insert “Habib 
Bank”. 


Page 287. After “Mercantile Bank of India” delete “Mitsui 

Bank and after U. Rai Gyaw Thoo & Co.” delete “and Yokohama 
Specie Bank. 


Before the heading “Arbitration and Compromise ”, for 
S ““ d ^ W read "Regi,. 
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INTRODUCTION* 

Preliminary. 

namely, at pages 15 and 16. The present Act, thaf /s Act W of l9n 

pante* Act°of 1908 * TV Verbat,m re P r oduction of, the English Col 
pantes Act or 19uo which was a consolidating Act In 1Q?Q taj 0 i* u 

Act was thoroughly overhauled and another cIntlidadng Act was paSS 
not only altering the arrangement of the sections of the previous Act but 
introducing as many as 94 new sections and making amendments in 125 

out of 296 sections of the Act of 1908. name a 

This as well as a growing demand, which became more and more 

insistent since the passing of the English Act of 1929, for making more 

dirTT pr ^ vlslons .regarding the powers, duties and responsibilities of 
directors and managing agents, resulted in the passing in India of the 
Companies (Amendment) Act of 1936. 

The Companies (Amendment) Act, 1936. 

This amending Act, namely, the Act No. XXII of 1936 has not taken 
t e form of a consolidating Act, and has not therefore altered the arrange- 
ment of the sections of the Act of 1913, but has introduced provisions 

T°, ? moo i l rC v ^ rb ? tlm c °P ies the new provisions of the English 
Act of 1929, although there are certain provisions and amendments for 

the purpose of dealing with problems peculiar to this country. Some 

special provisions relating to banking companies have also been made 

taking into consideration the recommendations of the Central Banking 
Enquiry Committee. 

Commencement of the Companies (Amendment) Act, 1936. 

t Act rece ! ve d the assent of the Governor General 

° n -a a 9 r cto 1 be i 1 y 1936; Sub-section (2) of section 1 of the Act 
provided : It shall come into force on such date as the Governor Gene- 

1 'u uio> b y notification in the Gazette of India, appoint in 
is behalf. This notification was published in the said Gazette of 28th 
November, 1936 which stated : “The Governor General in Council is 
pleased to appoint the 15th January, 1937 as the date on which the said 
Act shaU come into force”—See Notification No. 24 (23)—Tr. (C.L.) dated 

Z8th November, 1936 in Gazette of India dated 28th November, 1936, Part 
I, p. 1492. 

J n A tb ' s b °°k tbe provisions introduced by the Companies (Amend- 
rnen ) Act, 1936 have been incorporated in the sections, Tables and 

°A TiS a tbe A < ? VII 1^13 and have been put in italics. The nature 
and effect of the amendments have briefly been indicated in this 
Introduction. 

Subsequent Amendments. 

. Thereafter the following further amendments have been made by :— 
Act XX of 1937 amending s. 93 and repealing sub-s. (1C) of that 
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INDIAN COMPANY LAW 

section ; the Government of an^ 286T J nser ^"8 

d. 3 ( 17 Mn n s 2 , g and nw ». 42A « d 289A 5 Act U of ^amen^ 

ing S3. 17, 34, 86 D, 861, 87D, 102, 130, 1 4, - ’ f T b j e a Form 1 

277F, 2771, 277M 284, regtdattons 56, 77 106 f 1W. ^ iy 

SSS r rsar*f 4 

the amendments intro uce y vvyVII of 1940 has been given as 

and Investments (Companies) Act XXAV _ Arr YXVI 

Add A (see p. 795) and the Indian Companies (Amendment) Act XXVI 

of 1941 amending ss. 104 and 282B has been printed as App. M (see 
p. 1199). 

Trading Corporations. 

The definition of a “trading corporation” has been introduced by 
the Government of India (Adaptation of Indian Laws) Order, 1937. 
See the new cl. (17) of sub-s. (1) of s. 2. For the meaning of the expres- 
sion see notes on p. 42. For the necessity of defining a trading cor¬ 
poration” see the new s. 289A (at p. 660) which hP5s also been inserted 
by the aforesaid Order. This section says that powers conferred by 
the Companies Act on the Central Government shall, in relation to 
non-trading corporations with objects confined to a single Province, be 
powers of the Provincial Government. But as regards trading corpora¬ 
tions the powers will always be those of the Central Government, even 
if the objects of these corporations are confined to a single Province. 

Companies whose registered offices were in Burma and Aden. 

Since the separation of Burma and Aden from India companies 
whose registered offices were at the date of separation at those places 

are deemed to be companies registered and incorporated outside British 

“existing company "‘“public Lmpiny^and ^dva^ 

r,E c r , 2 to P .? 5 r d no “ ■» z « 

Illegal Associations. 

ten persons in*the case°of a a^bank r inp a h tn ^ rS ^ 1 ^ > C ? nsi r 8ting more than 
persons in the case of any other J* 81 . ness ’ a ? d ° f . more than twenty 
acquisition of gain, can be Wallv f^ r us \ ness » tbe object of which is the 
the present Act or is formed in m Un r SS it: is registered under 
some other Indian law or Roval Charr UanCe T°^ an ^ ct Parban *ent or 
ships consisting of more than the IfnllV-A* Le F ers Patent * So partner- 
registered, will be illegal association^^ ? 5 ! d * umber s of persons, unless so 
disabilities (see s. 4 and notes at p^. 49 55 ^ their con sequent risks and 

t By the amending AcTo’ToZT^ \ 4 ' 

b "" Moi Sub-,. (3) „„ ,h,’\ be ! "™’“ b ,”i, (3) . (4) and (5) have 

mis section shall not apply to a joint 
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family carrying on a joint family trade or business R„ f 

more such joint families form a partnership they will it is apprehend 
come within the mischief of this section, and in com™ ^ n 

of persons the minor members of such families will be exclifdcd. Umber 

. Sub-s. (5) provides that every member of such i 11 l 

will be punishable with fine not exceeding Rs. 1000. & * oclatlons 

Sub-s. (4) says that every member of such an assochHnn 

bn^n 81063 ^ 111 ^ 6 pQT c so ™ ll V liable for M liabilities incurred in such 
business. For effect of the amendments see pp. 49-50. 

Companies Authorized to be Incorporated. 

Companies authorized to be incorporated under the present Art 

a con ? panies l imi ted by shares—these must have share capitals 
divided into shares of a fixed amount [see ss. 5 (i) and 6 (lMv) 1 

^Tr PameS r?-n ed by guarantee—these may be with or without^ share 
^ P ,^oijfff SS * 5 and 7] and (c) unlimited companies [see s. 5 (iii) 
and 8J these may also be with or without share capital [see s. 8 (2)1. 

SeeT S 0011 ^ 11 ^ 3 Tfi ^ eithe / PUb m C companies or private companies. 

f i c■ e] r lon of a Public comply see the new Cl. (13A) 
n W c ?definition of a private company see the new Cl. (13) of sub~s. 
w or s. Z at pp. 25 and 26. 

o ^°" lp ?? ) les formed under the previous Indian Acts or in pursuance 
ot an Act of Parliament or of Letters Patent may be registered under 
the present Act in accordance with the provisions of Part VIII, even 

wound up ° b)eCt ° f SUCh re8istration be that the companies may be 

as defined in s. 270 including any 
partnership, association or company consisting of more than seven 

members may also be wound up as provided in part IX of the present 

The companies authorised to be incorporated , (as distinguished 
trom registered) under the Act must state in the memorandum of 
association, (i) the name of the company, (ii) the province in which the 
registered office of the company is to be situated and (iii) the objects of 
tne company, and except in the case of “trading corporations” [for deft- 
ni ion see the new cl. (17) of sub-s. (1) of s. 2], the territories to which 
ey extend. fr the company has a share capital (which is obligatory in 
e case of a company limited by shares) the memorandum must 
s a e t e amount of share capital with which the company is proposed 
r? if registered, and the division thereof into shares of a fixed amount. 

+■ subscriber must write opposite to his name the number of shares he 
takes, but he cannot take less than one share. 

In the case of a company limited by shares or a company limited 

y guarantee the memorandum shall also state that the liability of the 
members is limited. 

In the case of a company limited by guarantee the memorandum 
must comply with the provision of s. 7, sub-s. (1) (v). 

In the case of an unlimited company the memorandum should 
comply with the provisions of s. 8. 
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Any company already registered as * J^dyTgSed"^ an 
reeister under the present Act, and a company already registered 
unlimited company may register itself as a limited company . * 

As to the companies authorized to be registered under the prese 
Act and the provisions therefor see Part VIII of the Act. 

Objects of a Company, 

The question whether a company should be incorporated as a 
company limited by shares, or a company limited by guarantee or an 
unlimited company generally depends upon the object for whicn it is 
going to be formed. If the object is to promote commerce, art, science, 
religion, charity or any other useful object and not to pay any dividend 
to its members, it may be formed as a limited company under s. 26 or 
the Act. On registration such a company will enjoy all the privileges 
of limited companies and be subject to all their obligations except 
those of using the word “Limited” as a part of its name, of publishing 
its name and of filing a list of members and directors and managers 
with the registrar of companies. Such companies are usually registered 
as companies limited by guarantee. For the fees to be paid for registrar 
tion of such a company under s. 26 see Table B, II (p. 761 and App. E. 
(p. 811). Other Companies limited by guarantee are not entitled to these 
privileges. 

As observed in Palmer’s Company Law [ 13th ed. (1929) p. 404] 
“Companies with unlimited liability are rarely formed now. While 
limited companies have been increasing by ‘leaps and bounds’, unlimited 
companies have dwindled nearly to zero.” 

• j- Where the object of a company, association or partnership or any 
individual member thereof is to carry on a business for the acquisition 

of gain, it must be registered under the present Act or some other Act 

&lc. mentioned in s. 4, if it consists of more than ten persons in the case 

m S u neSS -n nd i more than twent y persons in any other case, 
it will b e an illegal association with all its risks and disadvan¬ 
tages (see s. 4 and notes, at pp. 49-55). 

purpo?e e s ne -(l) y 3 Iimited com ? an y is formed for the following 

new businesses • (2) toTn??/ conte . m ? lat , ed new business or a number of 
owned by a single individua^or^ e fi X1Stlng business 5 (3) to convert business 

company promo edb'y to sell It a, a profit to a new 

y syndicate or to any other company. 

Formation of Companies Limited by Shares. 

conceive the idea^Ve T ^ n! a c r ° Y d k S ° m 6 person or Persons must 
registered and try to secure the S u 3pe ’ and take ste P s to get it 

persons who do this are called nrorrnb ary cap ^ ta ^ The person or 

°f th ^« m "promoter” and his dutie.^Vp ^ com P an y. For the meaning 
to s. 100 (pp. 273-278). d es ’ obh 8 at ions and liabilities see notes 

If the idea is to acauire „ 

ters should think out in consultation ‘TiT ^ Sting business, the promo- 

nsuitation wtth the vendors the following 
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details and settle them in writing :—(1) the amount of money for whirl, 
the vendors are willing to sell the business with its goodwill nil 
machinery and al movable and immovable property in connection wtth 
the business ; (2) the amount required to set it a-going and to meet the 
working expenses ; (3) the amount necessary for carrying out urgent 
improvements ; (4) the authorized share capital with which the company 

is to be registered ; and (5) the amount of the probable preliminary 
expenses (as to what are preliminary expenses see p. 261). y 


Name of a Company* 

When all these have been satisfactorily settled a suitable name, under 
which the company is to be registered, should be selected. Where the 
goodwill or the business to be acquired is of any value, the name in which 
it is carried on may be retained with the addition of some other suitable 
words and Limited” as the last word. 

. Where it is necessary to give a new name to the company the provi¬ 
sions of s. 11 should be complied with (see notes, pp. 77'79). For the 
names which a company is forbidden to take see the new sub-s. (3) of s. 
u \ After selecting a name it is better to secure the approval of the 
registrar of companies before the printing of the memorandum of associa- 
tion esx. so that it may not clash with that of a company in existence. But 
if such a company is in the course of being dissolved, its consent may be 

1149) ned t0 ad ° Pt the name ^ or f° rm such con sent see Form 72, p. 

Agreement with Vendors. 


Now * is time to enter into an agreement with the vendors for acquir¬ 
ing the business. Before incorporation of the company this is usually 
done by the promoters on behalf of the company. Such a contract is valid 
and specific performance thereof may be enforced against the company, 
provided that the company has ratified and adopted the contract and 

n e i causes of the memorandum of association warrant it [see 
s. 27, cl. (e) of the Specific Relief Act (I of 1877)]. For form of such an 

agreement see Form 1 (p. 1090), and for form of adoption thereof see 
Form 2 (p. 1092). 

An agreement to sell a business may also be made with the company 
after its incorporation (see Form 3, p. 1092). 

It should be remembered, however, that whether the agreement is 
made before or after the incorporation, it is provisional only and not 
binding on the company until it gets from the registrar the certificate for 
commencement of business [see s. 103, sub-ss. (2) and (3)]. 

at p^l095 the a ^ reement: to * ssue fully paid shares to vendors see Form 8 


Memorandum of Association. 

The memorandum of association must be printed, divided into para- 
numbered consecutively and signed by each subscriber (who must 
add his name, address and description) in the presence of at least one 
witness who is to attest the signature. The signature of a subscriber 
cannot be attested by another subscriber. See the new s. 9 and 
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Fot ch. contents of .he £ ^ 1 * 

limited by sb«res see s. 5 and ' • ob)ect clause , to the case of a 

complete memorandum with y busi J ness as a going concern see 

TppTwiK: »d l “h't of a company intended to do general 
business see Form 10, pp. 1098-1100. 

(i) Ncurie in the memovandum . 

The memorandum should contain, the name of the company with 
“Limited” as the last word. As regards the selection of the name see 
p [5] above. A company may, by passing a special resolution and with the 
approval of the Government, change its name [see s. 11 (4) and notes at 
n. 791. Where a company is, through inadvertence or otherwise, registered 
with a name identical with or similar to that of an existing company, it 
may be changed with the consent of the registrar of companies [see s. 11 

( 2 )]. In such cases a fresh certificate of incorporation is to be obtained 
from the registrar [see s. 11, sub-ss. (5) and ( 6 )]. 

( 2 ) Province in which the registered office will be situated . 


Next, the province in which the registered office is to be situate, e. g., 
Bengal, Bombay, <Scc., is to be stated in the memorandum. A company 
may by passing a special resolution change the registered office from one 
province to another subject to confirmation by the Court [see s. 12 (1) 
and notes thereto]. 


( 3 ) Objects of the company . 

Much care and circumspection is necessary in drafting the object 
clauses. The objects should be lawful and they must not offend against 
the provisions of the Act [e.g., prohibition of purchasing its own shares 
and of giving financial assistance in connection with such purchases (s. 
54A)], the general law (e.g., running a lottery) or be immoral (e.g., keeping 
a brothel) or opposed to public policy (e.g., sale of public offices). 

The memorandum must state the objects of the company and, except 

in the case of trading corporations as defined by s. 2A, the territories to 
which they extend Isee s. 6 ( 1 ) (iii)]. 


The objects should be clearly and definitely expressed. It is nol 
enough to say that the object of the company is to carry on any business 
which it may think profitable for this defines nothing. In the case ol 

, S J be of d e t ed “ d ”«4 .<=« 

on the trade. Wide poTXk.lS “” p “»,' 0 , do “rryin, 

merely ancillary to the specific object* rtientinn?H j VI be . construed a! 
But objects should not be confused wirt ™ ^ ln , prevtous clauses 

should state the objects of the company Tndnnr tKe , memorand ™ 

In this view the power to borrow money needTSbftT ( ■“ P 61 ' 62) 
of association. But it is safe to uke the ^ P ° Wel u taken in the articles 

a company other than a trading or a ban W,* “ the met Torandum, foi 
power of borrowing (sse pp. 321-323) Klng com P an y bas no impliec 

In App. K specimens of the main 1 

are given (see Forms 16-62, pp 1102 tn i n c\ C a <S? es var i°us companiej 

PP. nuz to 1115). These with additions anc 
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alterations may be used for drafting the objects clauses of the memoran¬ 
dum of association.taking other suitable clauses from Forms 9 and 10 of 
App. is. (see pp. 11U/T115). 

Companies are often formed specially for acquiring and taking over 
the business of persons firms or other companies or for amalgamating 
with other companies. For the first object clauses of such companies see 
Forms 12 to 15 (pp. 1101-1102). 

(4) Limitation of liability. 

The memorandum should state that the liability of the members is 
limited. In case a company limited by shares is wound up, a member 
will not be bound to pay any thing more than the amount unpaid on the 
shares taken by him [see s. 156, (1) (iv)]. 

(5) Capital clause in the memorandum. 

The memorandum must also state the amount of share capital with 
which the company is proposed to be registered and the division thereof 
j nto shares of a fixed amount. It is not necessary to state anything 
further. For at any time a company can by passing special resolutions 
take the powers to issue shares with preferred, deferred or other rights. 
But where it is intended to issue a particular class of shares with unalter- 
able rights (e.g., the founders’ shares), the memorandum should state the 
number of such shares and the amount of each and should define the 
rights of such a class. For, if the memorandum defines the rights attached 
to a particular class of shares, they cannot be varied except with the sanc¬ 
tion of the Court in a proceeding under s. 54 or s. 153, unless the memo¬ 
randum also gives the power to alter such rights (see pp. 69-71). In this 
connection see the new s. 66A. 

The classes into which the shares are divided and their respective 
rights regarding dividends and voting are more properly stated in the 
articles of association. Therefore the question of the capital clauses will 
be discussed under the heading “Articles of Association” post. But as 
these capital clauses defining the rights <Scc. of the respective classes of 
shareholders are generally included in the memorandum of association, 
forms of such capital clauses are given in App. K (see Forms 66-70, pp. 
1146-1148). With the necessary alterations they may be incorporated in 
the articles of association. 

( 6 ) Association and subscription clause . 

The association and subscription clause should be in the form given in 
Form A of the Third Schedule to the Act (p. 773) and each subscriber shall 
write opposite to his name the number of shares he takes, but he cannot 
take a fraction of a share. Any person except a minor, a lunatic or a firm 
in the firm name may be a subscriber to the memorandum of association 
a anc ^ 58). In the signature the full name should be given. 

Address and occupation should also be explicitly stated. If the subscriber 
has no occupation, the fact should be mentioned. There must be at 
least seven subscribers except in the case of a private company where at 
least two are required. An agent may sign the memorandum on behalf 
of his principal where authority in this respect is given by the principal. 

The signature must be attested by a person who sees the subscriber 
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sien If all the subscribers sign in the presence of one person he may 
attest all the signatures, otherwise different witnesses will be necessary. 
The signature of a subscriber cannot be attested by himself or by another 
Lbscriber Names, addresses and descriptions of the subscribers and 

witnesses should be given [see pp. 73-74, Form A of He Third Schedule 
to the Act (p. 773) and Forms 9 and 10, pp.1097 and 1100J. 

Alteration of the memorandum—amendments in ss. io and 12 

—the new ss. 20 A and 25 A. 


A company cannot alter the conditions contained in its memorandum 
except in the cases, in the mode and to the extent provided in the Act. 
But by an amendment in s. 10 it has been provided that any provision in 
the memorandum relating to the appointment of a manager or managing 
agent and other matters of a like nature, incidental or subsidiary to.the 
main objects of the company, will not be deemed to be such condition. 
The object of this amendment appears to be to frustrate the designs of such 
managers, managing agents and secretaries as try to perpetuate their office 
by inserting clauses to that effect in the memorandum of association 

(see p. 74). 

The memorandum of association can be altered only, (1) as to the 
change of the registered office from one province to another and ( 2 ) with 
respect to the objects within the limits mentioned in s. 12 by passing 
special resolution and obtaining the sanction of the Court [see s. 12 inclu- 
ding the new clauses (f) and (g) and s. 13 and notes to those two sections 
at pp. 80 to 84]. A certified copy of the order confirming the alteration 
with a printed copy of the memorandum as altered should be filed with 
the registrar within 3 months of the order for registration upon which 
only the alteration will take effect (see ss. 15 and 16). 

The new s. 20A provides that no member shall be bound by an altera¬ 
tion made in the memorandum or articles after the date on which he 
became a member, if and so far as the alteration requires him to take or 
subscribe for more shares or in any way increases his liability, unless 
the member agrees in writing to be bound by the alteration. 

The new s. 25A provides that when an alteration is made in the 
memorandum or articles every copy of the memorandum or articles 
issued after the date of the alteration shall be in accordance with the 
alteration, and sub-s. ( 2 ) provides penalty for contravention of this 

provision. 


Stamp and fees . 

( uq 7 \ tl j e st \ mp / or /ke memorandum of association see App. 1 
(p. 1197) and as to the fees to be paid to the registrar of companie 

T1 “ -‘“P ■»“*». 

Articles of Association. 

randum of association to which' they° are^subordlnatT" Fofthdr™ 
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noteJthereto .* 003 ^ f ° the articIes 17 and 


In the case of a company limited by shares it is not obligatory to 

V 7 K| rtl A le3 °U aSSOCiati ° n „ If ^ not registered, the prov° 
siom °f Table A will automatically apply to the company (see s. 18 and 

notes). A new set of articles for the management of the company may 

be and often is registered excluding Table A altogether or in part, for the 

provisions of Table A will apply to a company in so far as its articles do 
not exclude or modify them (see s. 18). 


The articles must be printed, be divided into paragraphs numbered 
consecutively and signed by the subscribers to the memorandum (who 
must add their addresses and descriptions) in the manner the memo¬ 
randum is to be signed [see the amended s. 19 and pp. ( 7 - 8 ) ante]. 

The articles by nnr*-V.ed clauses should make provisions as to ( 1 ) 
the exclusion, total or partial, of Table A ; (2) definition of important 
words and phrases; (3) adoption or execution of a preliminary agreement, 
“any I (4) capital clauses specifying the different classes into which the 
share capital of the company will be divided and defining the rights of 
the respective classes regarding dividends, bonuses, voting and modifica¬ 
tion 1 of those rights ; (5) allotment of shares ; ( 6 ) share certificates ; (7) 
calls ; ( 8 ) forfeiture, surrender and lien ; ( 9 ) transfer and transmission of 
3 u f j 3 *. . ^ increase and reduction of capital ; ( 11 ) consolidation and 
sub-division of shares ; ( 12 ) borrowing ; (13) general meetings, proceed¬ 
ings thereof and votes of members ; (14) management ; (15) directors, 
their qualifications, remuneration <S*.c., and board meetings ; (16) divi¬ 
dends, reserve and depreciation funds ; (17) accounts and audit ; (18) 
common seal ; (19) notices and (20) special provisions in the winding up. 

Unless powers are taken in the articles the following things cannot be 
done : (1) keeping branch register in the United Kingdom (s. 41) ; (2) 

issuing share warrants to bearer (s. 43 ) ; ( 3 ) making arrangement for a 
difference between shareholders in the amounts and times of calls (s. 49 ) ; 
(4) accepting amounts on shares, though not called up (s. 49 ) ; ( 5 ) paying 
dividends in proportion to the amounts paid up on shares (s. 49) ; (6) 
increasing the share capital by the issue of new shares (s. 50) ; ( 7 ) conso¬ 
lidating and dividing the share capital into shares of larger amounts 
(s. 50); ( 8 ) converting any paid up shares into stock and re-converting 
V? a 5j. 8tock l nto paid up shares of smaller amounts (s. 50) ; (9) sub¬ 
dividing the shares (s. 50) ; (10) cancelling shares not taken or 

?■??? • t0 ta ^ en ( s * 50) ; (11) reducing the share capital (s. 55) ; 
1 - • * I j CreaS * n ®’ and reducing the share capital (if any) of a company 

limited by guarantee (s. 66 ) ; (13) varying the rights attached to any 
class of shares (s. 66 A) ; (14) rendering the liability of the directors un¬ 
limited (s. 71) ; (15) allowing proxies to vote and demand a poll at a 
general meeting (s. 81) ; (16) providing for the appointment of directors, 
"tog up casual vacancies among them and their qualifications (see ss. 
o3B, 84 and 85); (17) having official seal for use at a place outside British 
£dia ( s -91) ; (18) fixing the minimum subscription [s. 101 , sub-ss. ( 1 ) to 
UA) and (7)] ; (19) paying commission for placing shares (s. 105) ; issuing 
redeemable preference shares (s. 105B) ; (20) paying interest out of capital 
m certain cases (s. 107) ; (21) closing register of debenture-holders for 
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inspection (s. 125) ; and (22) converting a private company into a public 
company (s. 154). 

In case any of the foregoing powers are not to be found in the articles 
of association, powers may be taken by passing special resolution. But it 
is better to have them in the original articles. 

As to articles of association generally see s. 17 and notes thereto. A 
specimen of the articles of association of a company intended to be 
managed by managing agents and excluding Table A is given in Form 
63 (pp. 1116-1130). For the forms of articles of a company intended to be 
managed by the directors see Form 64 (pp. 1130-1142) and those of a 
private company intended to be managed by the governing director see 

Form 65 (pp. 1142-1146). 


Amendments in s. 17 . 

By the amendments in s. 17 it has been provided by the amending Act 
of 1936 that the articles of a company shall be deemed to contain regula¬ 
tions identical with or to the same effect as regulations 56, 66, 71, 78, 79, 
80, 81, 82, 95, 97, 105, 107, 112, 113, 114,115 and 116 contained in Table 
A of the Act. Of these, regulations 78 to 82, both inclusive, will not be 
deemed to be included in the articles of any private company except one 
which is the subsidiary company of a public company. It should be noted 
that regulations 97 and 107 have been amended by the said amending Act 
and regulations 56 and 116 have been amended by the amending Act II of 
1938. It has been further provided that regulation 107 shall be deemed 
to require that a statement of the reasons why of the whole amount 
of any item of expenditure which may in fairness be distributed over 
several years, only a portion is charged against the income of the 
year, shall be shown in the profit and loss account, unless the com¬ 
pany in general meeting shall determine otherwise. As to the nature 
ot the contents of these regulations see pp. 87-89. 

re ? u J at ^ ons mentioned in the last paragraph have been made 

1 S °J" y, fy ls etter to msert them in the articles of companies to 
be formed after the commencement of the amending Act. 

of the npw ^ e 7 Q S r^t.- COI ?^ U l Sory Provisions in the articles see sub-s (1) 

p ( ;rx in Se o( \ e r ,a ; Th T r 

S! 7 ! i «-si “t= t.Ts 

This also should he n ° t other provisions in that behalf. 

P n view in framing the articles of a company. 

A Iteration of Articles . 

in th^memorandum V oTL\odSfon Ct a 3 c d l ° Ae cond j tions contained 

articles (s. 20). The onlv och P r u?’ a com P a ny can alter or add to its 

in good faith and not to commit S ° n9 are tha , t they m , ust altered 
over a minority of shareholders TW °.u ° r tQ take an unfair advantag , e 
such alteration see notes to s. 20 at pp°91?95 matters in connection with 

As to the provisions of ss 70A or. , 

of articles see p. [8], ante. A and re l ati ng to the alterations 
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Capital clauses in the articles. 

Where it is intended that the shares should be divided into several 
classes, e.g., preference, pre-preference, or A preference, B preference, 
A ordinary, B ordinary, deferred, founders’ or management shares, with 
special rights, privileges and conditions attached to them, the provisions 
to that effect should be made in the articles of association. For forms of 
such capital clauses see Forms 66 to 70 in App. K (pp. 1146-1148) which 
may be used with necessary modifications. 

For a discussion as to the rights &c. of these different classes of 
shareholders see pp. 69 to 71 and 663-666. 

Stamp. 

As to the stamp on the articles of association see App. L (p. 1192). 
The stamp must be affixed before the articles are signed. 

Consent and Qualification of Directors. 

Every company except a private company must have at least three 
directors [see the new sub-s. (1) of s. 83A]. The promoters should settle the 
number, qualification and remuneration of the directors and approach 
suitable persons for their consent. If it is thought expedient to appoint 
the directors by the articles, their consent in writing signed by themselves 
or by their respective agents authorized in writing should be obtained. 
Where it is provided in the articles that a director must have certain 
number of qualification shares, he must either have subscribed for those 
shares in the memorandum of association or signed a contract to take 
from the company and pay for the qualification shares and filed the 
same with the registrar or taken from the company and paid for or 
agreed to pay for his qualification shares or made and filed with the 
registrar an affidavit to the effect that a number of shares not less than 
his qualification is registered in his name (see the amended s. 84). This 
last provision makes it possible, it is apprehended, to acquire his quali¬ 
fication shares, if he can so secure it, without paying for them in cash. 
A list of persons who have thus consented to be directors of the 
company should also be prepared and filed with the registrar (see s. 84 
and notes at pp. 223-224). S. 84 does not however apply to a private 
company or a company which was a private company before becoming a 
public company [see sub-s. (3) of s. 84]. 

For the form of directors’ consent see Form IX, App. E, pp. 822-823, 
for that of contract to take the qualification shares see Form XI, App. 
E, p. 824 and that of the list of directors who have thus consented see 
Form X, App. E, p. 823. 

Registration. 

Por registration of a company the following documents should be 
filed with the registrar of companies for the province in which the 
registered office is to be situate, namely:— 

1. The memorandum and the articles of association (if articles are 
prepared) duly signed (in the case of a private company by two and in 
any other case by seven subscribers at least) and properly attested as 
stated above and stamped. 
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2 Statutory declaration under s. 24(2) of an advocate or attorney of 
a High Court (for meaning of High Court see p. 45), or of a director, 
manager or secretary of the company who has been named as such m the 
articles (see Form I, App. E, pp. 814-815). 

3. Directors’ consent under s. 84 (see Form IX, App. E, pp. 82Z-HZJ). 

4 Agreement by directors to take qualification shares under s 84 
(see Form XI, App E, p. 824), if the directors have not signed the 
memorandum for the number of qualification shares. 

5. List of directors who have thus consented (s. 84). For form see 

Form X, App. E, p. 823. . 

Along with these proper fees for registration (see Table B, pp. 760-762) 

should be paid. 

Upon registration the registrar will give a certificate of incorporation 
and from the date of incorporation, as mentioned in the certificate, the 
subscribers and other persons, who subsequently become members, form a 
body corporate having an altogether separate existence, perpetual succes¬ 
sion and a common seal (see s. 23 and notes, pp. 100-104). 

The memorandum and articles upon registration become a contract 
binding the company and the members, their heirs and legal represen¬ 
tatives to observe all the provisions thereof (see s. 21 and notes at 

pp. 96-99). 

A member is entitled, on payment of one rupee or such less sum as 
may be prescribed in the articles, to a copy of the memorandum and also 
of the articles, if articles are registered. The copy must be sent within 
14 days of the request (see the amended s. 25). 

Situation of Registered Office and Changes therein. 

The new s. 72 provides that a company must have a registered office 
as from the day on which it begins to carry on business or as from the 
28th day after the date of incorporation whichever is the earlier, for a 
private company is entitled to commence business as soon as it is incor¬ 
porated. 

In the case of all companies, including a private company, notice of 
the situation of the registered office and of any change therein must be 
given within 28 days after their incorporation, or of the change, to the 
registrar (see Form VI at p. 818 and Form 73 at p. 1150). The inclusion 
in the annual return of the statement as to the address of the registered 
office will not satisfy the obligation imposed by s. 72. For the conse¬ 
quences of contravention of these provisions see sub-s. (6) of s. 72. 

Wh ere in qursuanee of s. 41 a company keeps a British register of 
members, it shall within one month from the date of opening such regis¬ 
ter file with the registrar a notice of situation of the office where such 

register is kept and any change or discontinuance thereof. For form of 
such notice see Form II at p. 815. 


Common Seal and Publication of Name &c. 

A company must get its common seal prepared in which its 
engraven in legible characters s. 73 (b)]. It is better to have one Ae 
impressions from which may be obtained by lever movements For 
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ordinary purposes, in addition, rubber stamps may be used, one containing 
the name of the company and others containing words and phrases in 
daily use in the company’s transactions and correspondence such “f™ 

& on behalf of the.Limited,” “copied,” “cancelled,” Co!” (for the 

purpose of crossing a cheque) <Scc., &.c. 

A company should also have its name displayed in a conspicuous 
position on the outside of its registered office as well as other places where 
its business is carried on, as provided in cl. (a) of s. 73. It should further 
have its name mentioned (preferably printed) in legible English characters 
in all bill-heads, letter paper, notices, advertisements and other official 
publications of the company, as well as on all bills of exchange, hundis, 
promissory notes, endorsements, cheques and orders for money and 
goods, bills of parcels, invoices, receipts and letters of credit of the com' 

pany (s. 74). 

Where any notice, advertisement, &lc. contain a statement of the 
authorized capital of the company they should show in equally prominent 
position and equally conspicuous characters the amount of capital which 
has been subscribed and the amount paid up (s. 75). 

As to the proof of seal, power to affix it and the documents which 
require a seal see pp. 1] 9-120 and 724, and as to the form of affixing 
seal and that of the register of documents sealed see Forms 83 and 84 
at pp. 1152 and 1153 respectively. 

Contracts. 

Contracts which are required to be made in writing may be made on 
behalf of a company in writing signed by any person acting under its 
authority, express or implied, and may in the same manner be varied and 
discharged. Contracts which-may be made by parol only may be made 
by parol on behalf of the company by any person acting under its autho¬ 
rity, express or implied, and may in the same manner be varied or dis¬ 
charged (see s. 88 and notes at pp. 239-241). A bill of exchange, hundi 
or promissory note, if made, drawn, accepted or endorsed on behalf of a 
company by any person acting under its authority, express or implied, will 
bind the company, provided the company, by its constitution, has express 
or implied power to make, accept, indorse or issue bills of exchange, pro¬ 
missory notes and other negotiable instruments (see s. 89 and notes at pp. 
241-243). The directors or other officers who act for the company in these 
matters should take care that it is clearly expressed to be done for and on 
behalf of the company, otherwise they may find themselves personally 
liable (see notes at pp. 241-242). 

Every manager or other agent of a company other than a private 
company, not being the subsidiary company of a public company, who 
enters into a contract for or on behalf of the company in which contract 
the company is an undisclosed principal must, at the time of entering 
into the contract, make a memorandum in writing of the terms of the 
contract and specify therein the person with whom it has been made. 
The manager or agent must immediately deliver the memorandum to the 
company to be filed and laid before the next board meeting and send 
copies to the directors, otherwise the contract will be void as against the 
company. See the amended s. 91D. As to the penalty for default see 

s. 91D (3). 
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Ordinarily contracts on behalf of a company do not require to b 
made under its common seal which is made use of on special occasions 

such as sealing the share certificate, power of attorney, G*X. 

As to the execution of deeds abroad and power for a company to have 
official seal for use abroad see ss. 90 (amended) and 91. 

Books and Accounts. 

Every company must cause to be kept proper books of account with 
respect to (a) all receipts and expenditures of money, (b) all sales and 
purchases of goods, and (c) the assests and liabilities of the company 
[sub-s. (1) of s. 130]. The books of account must be kept at the com¬ 
pany’s registered office or at such other place as the directors think tit. 
They shall be open to inspection by the directors during the business 
hours [sub-s. (2) ]. As regards the books of account of branch offices 
see sub-s. (3) of the new s. 130. For the consequence of default 
by the managing agent, his partners and others and the directors see 
sub-s. (4) of the new s. 130. 

The following are some of the important books :— 

The Journal. 

Cash Book. 

Petty Cash Book. 

Ledger. 

Fees Book. 

Dividend Account Book. 

In addition a company should keep the following books and registers : 
Index of members (see the new s. 31A). 

Register of Members. 

Debenture-holders. 

Transfers of shares. 

„ „ debentures. 

Mortgages and charges. 

Register of Documents. 

Share-W arrants. 

Directors, Managers and Managing agents ( see the new 

s. 87). 

Securities. 

Calls. 

Letters received and despatched. 

Shares (numerical). 

Applications and Allotments. 

Board Meetings. 

Minute Book of Board Meetings. 

» » » General Meetings. 

Share Certificate Book. 

Seal Book. 

Annual Summary of Capital Book. 

Agenda Book. 

Directors’ Attendance Book. 

Cable Book (in commercial companies) 

Members’ Address Book (in alphabetical order). 

Specimen Signature Book 
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Statement by Banking and some other Companies. 

A banking company, an insurance company, or a deposit, provident 
or benefit society, must, before it commences business and also on the 
first Mondays in February and August every year during which it carries 
on business, make a statement in Form G in the Third Schedule (see p. 
792). A copy of the statement together with a copy of the last audited 
balance-sheet laid before the members should be displayed and, until the 
display of the next following statement, kept displayed in a conspicuous 
place at the registered office of the company, and at every branch office 
or place where the business of the company is carried on. Every member 
and creditor of the company will be entitled to a copy of the statement 
on payment of a sum not exceeding 8 as. (amended s. 136). As to 
the penalty for default in complying with the above requirements see 

s. 136 (4). 

Directors. 

Where the directors have not been named in the articles and 
subject to the provision (if any) for the appoinment of directors therein, 
the subscribers of the memorandum of association shall be deemed to 
be the first directors of the company until the directors are appointed in 
a general meeting (s. 83 B) and any casual vacancy among them may be 
filled up by the directors subject to the provisions of s. 83 B (iii). 

Where the articles provide, as in reg. 68 of Table A, that the 
number of the directors and the names of the first directors shall be 
determined by the subscribers of the memorandum of association, they 
should forthwith proceed to fix the number of and to appoint the 
directors, for the names of the directors or proposed directors are to be 
given in the prospectus [s. 93 (1) (c)] or the statement in lieu of prospec¬ 
tus [s. 98 (1)]. This may be done either at a meeting of the subscribers 
called for this purpose or by a statement in Form 74, App. K, p. 1150. 

If the directors are required to hold qualification shares, a director 
must obtain them within two months after his appointment or such 
shorter time as may be fixed by the articles (s. 85), and in default he will 
cease to be a director and shall be incapable of being re-appointed until 
he has obtained the qualification [see the new s. 86 I (1) (a)]. After he 
has thus ceased to be a director if he acts as such, he will be liable to the 
penalty provided in s. 85 (2). But the acts of a director will be valid 
notwithstanding any defect that may afterwards be discovered in his 
appointment or qualification (s. 86). 

The company should keep a register of its directors and managers and 
managing agents (see the new s. 87 and Form XII, App. E, pp. 824-825) 
and file with the registrar a copy thereof and from time to time file with 
the registrar notice of any change among the directors and managers and 
managing agents (Form XII, above). For consequences of default 

see s. 87 (5). 

The new s. 87 provides that the company shall within 14 days from 
the date of appointment of or any change in the directors, managers and 
managing agents send to the registrar a return and notification of change 
in Form XII (see pp. 824-825). It further provides that the register to be 
kept under this section shall be open to the inspection of any member 
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without charge and of any other person on payment of one rupee or such 

less sum as the company may impose for each inspection. As to the 
penalty for default see sub's (4) of s. 87. In case of refusal the Court 
may direct an immediate inspection [see sub-s. (5) ot s.o/J. 

S. 91A (1) provides for the disclosure of a director’s interest in any 
contract or arrangement entered into with the company at the meeting 
of directors. Sub-s. (2) of that section mentions the penalty for contra¬ 
vention of the above provision. 

As regards the position, powers, duties, obligations and liabilities of 

directors see notes at pp. 36, 209-223, 244-250, 274-283, 583-590, 594-602, 
650-658, 711-719 and 748-749. 

In a limited company the memorandum of association may provide 
that the liability of the directors or any of the directors will be unlimited. 
In such a case notice is to be given to the director before he accepts the 
office that his liability will be unlimited, and in default the proposer will 
be liable to penalty (see s. 70). Where the memorandum does not 
contain the provision, it may be inserted therein by special resolution, 
if so authorized by the articles (s. 71). The power in the articles may 
be taken by altering it under s. 20. Where the memorandum is so 
altered by special resolution, a copy thereof should be embodied in or 
annexed to every copy of the memorandum issued after the date of 
alteration (see s. 25A). 

New Provisions relating to Directors . 

The amended s. 83A provides that except in the case of a private 
company which is not subsidiary company of a public company, every 
company shall have at least three directors. 

The amended s. 83B provides that except in the case of a private 
company not less than two-thirds of the whole number of directors shall 
be persons whose period of office is liable to determination by retire¬ 
ment in rotation. This restriction will not however apply to a company 
incorporated before 15th January, 1937 where by virtue of articles of 
such a company the number of directors falls below the two-thirds 
proportion. It is doubtful if the company can exempt itself from the 
operation of this section by altering its articles after the above-mentioned 
date. The new s. 87-1 provides that notwithstanding anything contained 
in the articles of a company other than a private company the directors, 

nnp?hir^ PP fT ted L b i y the agent shall not exceed in number 

one-third or the whole number of directors. 

As regards the obligation of a director to take his 
shares see the amended s. 84 which is a reproduction 
the English Act of 1929. See also p. [11] ante. 

P.ovkS' h m“fo? undiihara f' E , nglii,h 

as a director, managing agent or man!! f insolvent person acting 

incorporated outside British India vvhirh 3 com P an y including one 
within British India. Whlch has an established business 

The new s. 86B following q ki a t- f . , 

hibits assignment of office by a director Eng lsh , Act of 1929 pro- 

or an agreement en&power them to dr. °\ manager (where the articles 

vp wer tnem to do so) except with the sanction of a 
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special resolution. The proviso and explanation regarding the provision 
of alternate directors are not however in the English Act. 

The new s. 86C which is a reproduction of s. 152 of the English 
Act of 1929 provides that any provisions in the articles, contract or other¬ 
wise for exempting any director, manager, officer or auditor from, or 
indemnifying him against, any liability which by virtue of any rule’ of 
law would otherwise attach to him in respect of any negligence, default, 
breach of duty or breach of trust shall be void. In respect of any such 
provision which is in force on the 15th January, 1937 this section 
had effect only on the expiration of six months from that date. But if a 
judgment is given in favour of such a person or if he is acquitted or a 
relief is granted to him under s. 281 the company may indemnify him. 

The new s. 86D provides that no company, except a private company 
which is not a subsidiary company of a public company and except a 
banking company , shall not make any loan or guarantee any loan made 
to a director or to a firm of which such director is a partner or to a 
private company of which such director is a director or member. As 
to the punishment for contravention of this provision and as to the 
special liability see sub-s. (2) of this section. 

The new s. 86E prohibits a director or a firm or a private company 
of which a director is a partner or a director, from holding any other 
office of profit than that of a managing director, manager, legal or 
technical adviser, banker, or managing agent. There is a saving in 
the proviso for a director elected or appointed before 15th January, 
1937 in respect of an office of profit held by him on that date. 

The new s. 86F prohibits a director or the firm of which he is a 
partner or any partner of such firm, or the private company of which 
he is a director or member, from entering into any contract for sale, 
purchase or supply of goods or materials with the company except 
with the consent of the directors thereof. This restriction will not 
however apply to such contracts entered into before 15th January, 1937. 

The new section 86G makes provision for removal of a director 
whose period of office is liable to determination by retirement in rota¬ 
tion, by an extraordinary resolution and for appointment of another 
person in his stead by an ordinary resolution. The section will not 
however apply to directors elected or appointed before 15th January, 

1937. 

The new s. 86H provides that except with the consent of a general 
meeting, the directors of a public company or of a subsidiary company 
of a public company shall not (a) sell or dispose of the undertaking 
of the company, or (b) remit any debt due by a director. 

The new s. 86-1 states the events on the happening of which the 
office of a director shall be vacated. A company may of course specify 
in its articles any other ground for vacation of a director’s office. 

The new sub-s. (3) of s. 91A requires that every company must 
keep a register in which the particulars of all contracts or ar f al ?£ en ?9 I ]5 s 
made with the company in which a director is interested should be 
entered and that the register shall be open to inspection by any member 
of the company. This last provision has been rightly characterise 
by the Bengal Chamber of Commerce as highly objectionable, as dis- 
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of this provision. . * ,. 

The amended s. 9IB prohibits voting by an interested director 

in respect of the contract or arrangement in which he is interested 
directly or indirectly. This prohibition does not apply to the directors 

of a private company, but shall apply to one which is a subsidiary com¬ 
pany of a public company in respect of contracts or arrangements with 
any V person other than the holding company. For the definition of a 
, subsidiary company see the new sub-s. (2) of s. 2. 

For the statements relating to directors to be made in prospectus 
see the amended s. 93 and those to be made in the statement in lieu 
of prospectus see Forms I <St II at pp. 762-770. 


Under the new s. 130 the directors should see that proper books 
of account are kept with respect to (a) all sums of money received 
and expended by the company, (b) all sales and purchases of goods 
by the company and (c) the assets and liabilities of the company. 
For default in complying with this provision the managing agents, 
where the company is managed by them, and in other cases the directors 
will be liable to a fine not exceeding one thousand rupees. 


Under the new sub-s. (1) of s. 131 it is the duty of the directors 
to lay before the company in general meeting every year a balance 
sheet and profit and loss account <$cc. mentioned in that sub-section. 
The new s. 131A provides that the directors shall make out and 
attach to every balance sheet a report with respect to the company’s 
affairs and other matters mentioned therein. As to the penalty for 
default see sub-s. (3) thereof. 

The new sub-s. (3) of s. 132 provides that the profit and loss account 
must include particulars showing the total of the amount paid whether as 
fees, percentages or otherwise to the directors as remuneration for their 
services. It further provides that if any director is by virtue of nomina¬ 
tion, whether direct or indirect, of the company, a director of any other 
company, any remuneration or other emoluments received by him for his 
own use, whether as director of, or otherwise in connection with the 

management of, that other company, must be shown in a footnote to the 
profit and loss account. 


The new s. 141A provides that if a director is convicted as the result 
°u 1 prosecution initiated under that section upon a report under s. 138 he 
shall not without the leave of the Court, be a director of or in any way 
concerne in or a e part in the management of a company for five years 
from the date of such conviction. An application by a director, manager 
or other officer of a company for leave to act as a director or to take 

notice 0 S e the an cfm m n ent ot * he , C0 " l P an V under s. 141A must be made on 
notice to the company and- the Advocate General or Public Prosecutor 
as the case may be (Rule 39 at p. 863). uc rrosecucor > 

company 6 verifie 7 d A bv r on^ 3 a Statement « to the affairs of the 

submitted to the official lin more P ers °ns who are directors, must be 

liquidator sodireS thT?H ' PT T si °™' or otherwise, and if the 
liquidator so directs the statement should be submitted and verified by 
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persons who have been directors of the company. As to the penalty for 
default see sub s. (5) of that section. 

Under the new s. 207, where it is proposed to wind up a company 
voluntarily the directors are to make a declaratian of solvency verified 
by an affidavit for the purpose of a members’ voluntary winding up. 
The new s. 209A provides that in a creditors’ voluntary winding up the* 
directors must cause a full statement of the position of the company’s 
affairs together with a list of the creditors of the company and the 
estimated amount of their claims to be laid before the creditors’ meeting 
which is to be presided over by one of the directors [see sub-s. (3)]. 
As to the consequences of default see sub-s. (6) of s. 209A. 

By the new s. 237 a machinery has been provided for prosecuting 
present or past directors, if it appears to the Court in the course of a 
winding up by or subject to the supervision of the Court or to the 
liquidator in a voluntary winding up that they have been guilty of any 
offence in relation to the company for which they are criminally liable. 

A considerable number of provisions has been introduced by the 
new s. 138A for punishing present or past directors of a company which 
at the time of the commission of the alleged offence is being wound up 
in any way or is subsequently ordered to be wound up or subsequently 
passes a resolution for voluntary winding up, if they do any act or 
omission mentioned in sub-s. (1) or (2) of that section. 

Punishment is also provided in the new s. 282A for wrongfully 
obtaining possession of the company’s property by a director, for wrong¬ 
fully withholding possession and for misapplication of such property by 
a director. S. 282B provides penalty for misapplication by directors of the 
securities and provident funds of the employees of the company. 

For a list of offences under the Act see App. H. (pp. 1080-1086), for 
a list of documents <Slc. to be filed with the registrar see App. I (pp. 
1087-1088) and for a list of books &x. to be kept under the Act see 
App. J. (p. 1089). 

It should be remembered that “director” includes any person occupy¬ 
ing the position of a director by whatever name called [see cl. (5) of sub-s. 

(I) of s.2] and that the word “officer” includes a director [see s. 2 (1), 

(II) ]. See also s. 2 (1) (9) (9A). 

As to the statements regarding directors to be made in a statutory 
report see the new s. 77. 

Board Meetings. 

In accordance with the provisions of the articles regarding the board 

meetings and proceedings thereat the directors should hold those meetings. 

A notice should be issued to the directors appointing the date, time and 
place of the meeting and the subjects for discussion. This notice may be 
signed by a director or the secretary (if any) or by the managing agents if 
they are empowered by the articles to call such meetings. As to the torm 
of the notice see Form 75, App. K, p. 1150. 

Soon after the registration of the company and the appointment of the 
directors urgent and inportant subjects should be brought before the 
board meeting, as for example, approval of the company’s seal, custody 
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of the kevs thereof, appointment of chairman and managing director, 
appointment of'bankers, auditors and secretary, adoption or approval of 
vendor’s agreement (if any), quorum of board meetings, appointment of 

commit teefifor dealing with particular matters, and delegation of authority 

toTome of the directors, e.g.,for sealing share certificates, signing cheques, 

settling the prospectus Slc., &x. . _ . . A / 

The directors may, if so authorized by the articles, as in Table A (see 
reg 72), appoint one of their body to the office of managing director or 
manager. In such a case, also in the case of appointment of a secretary 
or managing agents, agreements should be entered into by the company 
with such managing director, secretary or managing agents defining their 
duties, remunerations, <&x. As to the forms of such agreements see 

Forms 6 and 7 of App. K (pp. 1093-1095). 

For the form of agenda of board meetings see Form 77, App. K at 
p. 1151. Before the meeting is held the secretary should prepare typed 
copies of the agenda paper keeping spaces for the names of the directors, 
and the chairman or the secretary’s notes (see App. K, Form 77, p. 1151). 

The secretary should take notes on the agenda paper of the proceed¬ 
ings and resolutions of the meeting and get them initialled by the 
chairman of the meeting. From these notes he will be able to write the 
minutes of the meeting in the minute book for board meetings. See 
s. 83 and notes thereto at pp. 207-208, where the importance of these 
minutes and the position and duties of the secretary have been discussed. 

These minutes are ordinarily read and approved at the next meeting 
and signed by the chairman. For form of the minutes see Form 78, App. 
K at pp. 115 IT 152. As to the specimens of resolutions see Forms 79 to 
82 at p. 1152. 

A register of board meetings held should be kept in Form 76 (p. 1151). 

Disclosure of director’s interest in a contract. 

Every director who is directly or indirectly interested in any contract 
or arrangement with the company must disclose the nature of this interest 
at the first meeting of directors after the acquisition of his interest (see 
s. 91A and notes thereto) and he must not vote on any such contract or 
arrangement (s. 91B and notes thereto). A register must be kept in which 

P?\ rtl r U ai a “ 8Uc h contracts &c. should be entered [see the new sub-s. 
(3) or s. 91AJ. As to the consequences of default see sub-s. (4) thereof. 

^ 11 r aSC cont ^ act f°. r appointment of a manager or managing 
agent of the company in which contract a director is directly or indirectly 

concerned or interested or in the case of variation of any such existing 

contract, a memorandum of the interest of the director and an abstract of 

Ind'S comir,H 0 S be “mp,ny 

and the contract shall be open to inspection of any member [s. 91C]. 

New Provisions relating to Managing Agents and Managers, 
bv theho^Danies n (Ampn!f 8in8 , a § ent ” bas for the first time been defined 

The word^manaLr^ T nt) Act> l 93 , 6 [see cL 9A - sub-s. (1) of s. 2]. 

p. 37), but that was no definkionhfafr ThJ °-,f ^ £ Ct ^ 
ha, al,o p«, in a of 
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(1) of s. 2]. For the distinction between a “manager” and a 
agent” see p. 37. 


“managing 


The statutory report of a company must state the names, addresses 
and descriptions of the managing agents and managers, the arrears if anv 
due on calls from them as well as from the directors and the particulars 
of any commission or brokerage paid or to be paid in connection with the 
issue or sale of shares to any director, managing agent or manager or a 
partner of the managing agent, if the managing agent is a firm or, if the 
managing agent is a private company, a director thereof [see s. 77*(3) (d) 
(g) and (h)]. 

Hitherto, if the articles so provided, the managing agents could 
nominate any number of directors who were not subject to retirement by 
rotation. But the new sub-s. (2) of s. 83B now provides that in the case 
of a public company incorporated after 15th January, 1937 not less than 
two-thirds of the whole number of directors must be persons whose 
period of office is liable to determination at any time by retirement in 
rotation. See also s. 87-1. 

The new s. 86A provides that if any person being an undischarged 
insolvent acts as managing agent or manager, he shall be liable to im¬ 
prisonment for a term not exceeding two years or to a fine not exceeding 
one thousand rupees or to both. 

A managing agent shall not be able to transfer his office unless the 
transfer is approved by the company in general meeting [see s. 87B (c)], 
but an assignment of his office by a manager shall be of no effect unless 
and until it is approved by a special resolution [see s. 86B]. It is rather 
difficult to appreciate the reason for this distinction and common sense 
suggests that the distinction, if one was necessary, should have been the 
other way about. 

S. 86C enacts that save as provided in that section any provision in 
the articles or a contract or otherwise for exempting any director, manager 
or officer [which includes a managing agent—see s. 2 (1) (11)] or .auditor 
from indemnifying him against any liability which by virtue of any rule of 
law would otherwise attach to him in respect of any negligence, default, 
breach of duty or breach of trust in relation to the company. 


Save in the case of a private company which is not the subsidiary 
company of a public company, no managing agent shall, after 15th 
January, 1937, be appointed to hold office for a term of more than 20 
years at a time ; and a managing agent who has been appointed previous 
to that date shall not hold office after the expiry of 20 years from the 
15th January, 1937 unless then re-appointed or unless re-appointed before 
the expiry of the said 20 years. A managing agent whose office is termi¬ 
nated in accordance with the above provisions shall be entitled to a 
charge upon the assets of the company by way of indemnity, subject to 
existing charges and encumbrances, if any. The termination of the office 
shall not take effect until all moneys payable to the managing agent for 
loans made to or remuneration due up to the date of such termination 
are paid (see s. 87A). 

If a managing agent, or a member of his firm or if the managing agent 
is a company, a director of or an officer holding from it a general power 
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of attorney, is convicted of a nombailable offence in relation to he 
affairs of the company of which he is a managing agent, he shall be liable 
to removal from his office by a resolution of the company notwithstand- 
ing any thing to the contrary in the articles or agreement [see s. b/b fajj. 
The office of a managing agent shall be vacated if he is adjudged insolvent 
[s. 87B (b)]. A charge or assignment of his remuneration or any part 
thereof shall be void as against the company [s. 87B (d)J. Upon a winch 
ing up of the company the contract of management shall be determined 
without prejudice however to his right to recover any moneys recoverable 
from the company, provided that where the Court finds that the wind' 
ing up is due to the negligence or default of the managing agent himself, 
he shall not get any compensation for the premature termination of his 
contract of management [s. 87B (e)]. Except in the case of the appoint' 
ment of a company’s first managing agent prior to the issue of the 
prospectus or statement in lieu of prospectus where the terms of the 
appointment are there set forth, the appointment of a managing agent, 
his removal, and variation of his contract of management made after 
15th January, 1937 shall not be valid unless approved by a resolution of 
the company [see s. 87B (f)]. 

Where a company appoints a managing agent after 15th January, 1937, 
his remuneration shall be a sum based on a fixed percentage of the net 
annual profits of the company, with a provision for a minimum payment 
in the case of absence or inadequacy of profits, together with an office 
allowance to be defined in the agreement of management. Any other 
form of or additional remuneration shall not be binding on the company 
unless sanctioned by a special resolution [see s. 87CJ. This provision does 
not apply to a private company except one which is the subsidiary com' 
pany of a public company or to an insurance company [s. 87C (4)]. For 
the meaning of the expression “net profits” see sub-s. (3) of s. 87C. 


Except in the case of a private company which is not the subsidiary 

company of a public company, no company must make to its managing 
nt or to his oartner or to a 


Luui^cmy Ui a wuipcmy, nu company must make to its managing 

agent Qr to his partner or to a member or director of his private company 
where the managing agent is a firm or a private company, any loan out o 
the company s moneys or guarantee any loan made to the managing 
agent. But this will not prevent the managing agent from holding any 
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made to any such company. But these restrictions will not apply to loans 
made to or guarantees given by a company to or on behalf of a company 
under its own management or its subsidiary companies [see s. 87E (1)1 
As to the penalty for contravention of these provisions see sub-s (2) 
of s. 87E. 

S. 87F provides that a company, other than an investment company 
(that is to say, a company whose principal business is the acquisition and 
holding of shares, stocks, debentures or other securities), shall not purchase 
shares or debentures of any company under the management of the same 
managing agent, unless the purchase has been previously approved by a 
unanimous decision of the board of directors of the purchasing company. 

S. 87G prohibits a managing agent from issuing debentures, and except 
with the authority of the directors and within the limits fixed by them 
it prohibits the managing agent from investing the funds of the company. 
Any delegation of any such power by a company to its managing agent 
shall be void (see s. S7G). 

By s. 87H a managing agent is debarred from engaging on his own 
account in any business which is of the same nature as and directly 
competes with the business carried on by a company under his manage- 
ment or by a subsidiary company of such company. 

Except in the case of a private company the managing agent shall not, 
after the 15th January, 1937, be able to appoint more than one-third of the 
whole number of directors notwithstanding any such power given to the 
managing agent in the articles of the company (s. 87-1). 

The amended s. 91C provides that where a company enters into a con¬ 
tract for the appointment of a manager or managing agent in which con¬ 
tract any director is directly or indirectly concerned or interested or varies 
any such existing contract, the company must within 21 days send to 
every member an abstract of the terms of such contract or variation 
together with a memorandum indicating the nature of the director’s 
interest therein, and that the contract shall be open to inspection by the 
members. As to the consequences of default see sub-s. (2) of s. 91C. 

As the managing agent is an agent of the company, he should comply 
with the provisions of s. 9ID if the company is not a private company 
(other than the subsidiary company of a public company). 

For the statements to be made in the prospectus relating to the mana¬ 
ging agent see the amended s. 93, and for such statements to be made in 
the statement in lieu of prospectus see Forms I and II in the Second 
Schedule at pp. 762-770. 

As to the obligation of the managing agents and managers to keep 
books of account and the consequences of default see the new s. 130. 

.As the word “officer” includes managing agents [see s. 2 (1) (11)], if 
he is convicted as the result of a prosecution initiated under s. 141A for 
an offence in relation to the company, he will not be able, it is appre¬ 
hended, without the leave of the Court, to be the managing agent of or 
directly or indirectly be concerned in or take part in the management of 
any company for 5 years from the date of his conviction [see s. 141A (4)]. 
As to the application for leave to the Court under this section see Rule 

39 at p. 863. 
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As to the obligation of a managing agent to submit to the official 
liquidator, provisional or otherwise, a statement as to the affairs of the 
company and the consequences of default, see s. 177A. 

Following the provisions of s. 277 of the English Act of 1929. a 
machinery has been provided in the new s. 237 for the prosecution of any 
present or past managing agent, among others, who has been guilty cf 
any offence in relation to the company for which he is criminally liable. 

Following s. 271 of the above English Act of 1929 a considerable 
number of new and serious offences have been created by s. 238A for 
past or present managing agents, directors, managers and other officers 
in relation to a company which is being wound up in any of the three 
modes or is subsequently wound up. These offences are punishable with 
imprisonment for 2 years or 5 years (see s. 238A). 

As to the punishment for wrongfully possessing, wrongfully with¬ 
holding possession of and misapplying property o£. a company by its 
managing agent, director, manager or other officer or employee see s. 
282A, and as to the punishment for making default in depositing the 
securities of employees of the company in a scheduled bank or making 
default in investing the provident fund moneys of such employees as 
directed in sub-s. (2) of s. 282B, see sub-s. (5) of that section. 


For a list of offences under the Act see App. H, (pp. 1080-1086), for a 

list of documents &c. to be filed with the registrar see App. 1 pp. 1087" 

1088 and for a list of books &c. to be kept under the Act see App. J. 
(p. 1089). 

It should be remembered in this connection that the word “officer” 
me udes a managmg agent [see s. 2 (1)(11)] and the word “director” 
includes any person occupying the position of a director by whatever 
name called. So a managing agent may be liable as a director or manager 
and vice versa if he occupies such a position [see s. 2 (1)(5)(9) & (9A)f 

After the expiry of 2 years from 15th January, 1937 no banking com- 
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skeleton prospectus is given in Form 88 at pp. 1155-1157 Add K A. 
to the applications for shares see Forms 89 and 90 at pp. 1157-1158.' 

A copy of the prospectus is to be dated and signed by every person 
who is named therein as a director or proposed director or by his asent 
authorized in writing This is to be filed with the registrar for registration 
on or before the date of us publication. If a prospectus is issued without 

S un u C ? P y, ng 80 * he Persons who are parties to the prospectus 
shall be liable to a penalty (see s. 92). The date of the prospectus will be 
taken as the date of its publication unless the contrary is proved. 

Where a prospectus invites persons to subscribe for shares in or 
debentures of the company, a director, promoter or any other person 
who has authorized the issue of the prospectus will be liable for any 
misleading or untrue statement therein to all persons for compensation or 
damages who subscribe for the shares or debentures on the faith of the 
prospectus (see s. 100 and notes at pp. 272-283). They can escape liability 
only if they can prove want of knowledge or honest mistake of fact or 
that the non-compliance or contravention was in respect of matters 
which were immaterial (see the amended s. 97). 

As to what is a prospectus and what will be regarded as such see 
notes at pp. 40-41 and 251-252 ; and as to the meaning of the word 
vendor see ss. 95 and 96. 

. Where there is a misrepresentation or concealment of a material fact 
in a prospectus the following remedies are open to the allottee : (1) 
rescission of the contract to take shares ; (2) defence taken in an action for 

j . verification °f the register of members ; (4) damages in an action 
of deceit ; (5) damages under s. 100 ; and (6) criminal proceedings (see 

pp. 251-254). 

It sometimes happens that a company allots its shares or debentures 
to somebody with a view that the whole or part of those shares or 
debentures may subsequently be offered for sale to the public. Follow- 
oq^a S ’ °* t ^ ie Act of 1929 it has been provided in the new s. 

uii an ^ document by which the offer for sale to the public is 
made shall for all purposes be deemed to be a prospectus issued by the 
company and as such must comply with all the provisions relating to 
a prospectus issued by the company. It will be presumed that an 
allotment or agreement to allot shares and debentures was made with 
a view to those being offered for sale to the public, if it is shown (a) 
* tj. an °“ er t ^ le s bares or debentures or any of them for sale to the 
public was made within 6 months after the allotment or agreement to 
allot or (b) that on the date when the offer was made the whole of the 
consideration to be received by the company in respect of them had 
not been so received. 

S. 97 will apply to the person or persons making the offer as though 
they were persons named in a prospectus as directors of a company and 
the provisions of s. 93 will have effect as if it required a prospectus to 
e ad ditional particulars mentioned in cluses (a) and (b) of sub-s. 
(3) of s. 98A. See also sub-s. (4) of that section. 

Statement in Lieu of Prospectus. 

A. company which does not issue a prospectus must not allot any of 
its shares or debentures before it has filed with the registrar a statement 
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company in general meeting (s. 99). 

Prospectus offering Debentures for Subscription. 

The weed Jib.cdp.lon 

any shares °*, offering debentures for subscription the 

P^c^^^eof should romply w& the requirements of ss. 92, 93 

and Fo 9 r 8 ’forms of such a prospectus, application, allotment and transfer 
of debentures and the debenture itself see Forms 139, 140, 141, 142 and 
143 respectively printed at pp. 1184-1loy. 

Underwriting. 

For avoiding or minimising the risk of failure of an issue of shares or 
debentures of a company it is usual to make arrangement for underwriting 
them before issuing the prospectus. No allotment of shares can be made 
unless the minimum amount, fixed in the memorandum op articles and 
mentioned in the prospectus, has been subscribed and the application 
money (not less than 5 p. c. of the amount of the share) received by the 
company in cash within 180 days (roughly 6 months) after the first issue 
of the prospectus. In such a case all moneys received from applicants for 
shares shall have to be returned (s. 101). In the case of the first allotment 
of share capital of a company which does not issue any invitation to the 
public to subscribe for its shares, the company cannot go to allotment un¬ 
less the minimum amout mentioned above and named in the statement 
in lieu of prospectus has been subscribed and the application money (not 
less than 5 per cent, of the amount of the shares) paid in cash [see s. 101 
(7)]. For this reason also it is advisable to secure underwriters for the 
whole or at least a substantial portion of the issue. 

The underwriter writes a letter to the promoters or directors of the 
company agreeing to underwrite a specified amount of the issue on the 
footing that he is only bound to take up his rateable proportion of what 
the public does not subscribe (see Forms 85 and 86 at pp. 1153-1154). An 
underwriter usually procures sub-underwriters on similar conditions (for 
sub-underwriting letter see Form 87 at pp. 1154-1155). An underwriting 
letter, when accepted, ripens into a contract. As to what “underwriting” 
is and the obligations of an underwriter see pp. 304-306. 

P ayment of commission and brokerage . 

The responsibilities of an underwriter are undertaken in consideration 
of a commission the payment of which must have been authorized by the 
articles and disclosed in the prospectus (s. 105). Reproducing s. 47 of the 
English Act of 1929 the Companies (Amendment) Act, 1936 has made 
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provision in the new s 105A for issuing at a discount shares of a class 
already issued provided that (a) such issue is authorized by a resolution of 
the company and is sanctioned by the Court (as regards contents of the 
order see Rule 38 printed at p. 863); (b) the resolution specifies the maxi- 
mum rate of discount not exceeding 10 p.c. ; (c) not less than 1 year must 
at the date of issue have elapsed since the date on which the company 
was entitled to commence business ; and (d) such shares are issued within 
6 months after the date on which the issue is sanctioned by the Court or 
within such extended time as the Court may allow. Every prospectus 
relating to the issue of such shares and every balance-sheet issued after 
the issue of the shares must contain the particulars of the discount or so 
much thereof as has not been written off. For the consequences of 
default of this latter provision see sub-s. (3) of s. 105A. 


Save as aforesaid, the payment of a commission or discount on a 
share is illegal (see notes at pp* 303-304). The total amount of com- 
missions in respect of shares and that of commissions or discounts in 
respect of debentures, or so much thereof as have not been written otf, 

must be stated in every balance-sheet until the whole amounts have 
been written off (s. 106). 


If a commission for subscription of its shares is paid by a company 

not issuing a prospectus, it must be disclosed in the statement in lieu of 

prospectus or in a statement in the prescribed form (see Form XVII, 

p. 830) and filed with the registrar, and where a circular or notice, not 

being a prospectus, is issued, the commission must also be disclosed 
therein [s. 105 (1) (b)]. 


Issue of redeemable preference shares. 

Reproducing s. 46 of the English Act of 1929, the Companies (Amend¬ 
ment) Act, 1936 has made provisions for issuing redeemable preference 
shares, if so authorized by the articles, in the case of companies limited 
inc Shar u S * Subject to the provisions of clauses (a) to (d) of sub-s. (1) of s. 
I~5B these shares may be redeemed by the company. In every balance- 
S k ee ti SSUe< ^ by the company particulars mentioned in sub-s. (2) must be 
stated and for consequences of default see that sub-section. As regards 
other provisions relating to the same see sub-ss. (4) and (5) of s. 105B. 

Payment of Interest out of Capital. 

Payment of interest or dividend out of capital is illegal. But where, 
any shares are issued to defray the expenses of the construction of any 
works or building or the provision of any plant which cannot be 
mac ^ e P r °fi ta ble for a long period, the company may pay interest not 
exceeding 4 per cent, per annum on so much of that share capital as is 
for the time being paid up, subject to the conditions and restrictions 
mentioned in s. 107. 

Application for and Allotment of Shares. 

It is not lawful to issue any form of application for shares or deben¬ 
tures unless the form is issued with a prospectus which complies with the 
requirements of s. 93 [see the new sub-s. (2) of s. 96]. 

Applications for shares with deposits (which should be not less than 
5. per cent, of the amount of the share) may be received direct by the 
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company or through a bank or banks with which previous arrangements 
have been made. For forms of such applications, see Forms 89 and 90 at 
pp. 1157-1158. Where a bank receives the applications, it daily sends them 
with a list to the company entering the amounts received on the com¬ 
pany’s pass-book which is from time to time checked with the applica¬ 
tions. When it is seen that the amount of the minimum subscription 
as stated in the articles and the prospectus or the statement in lieu or 
prospectus has been received, the company proceeds to allotment. 

Minimum subscription. 


Followings. 39 and paragraph 5 in part I of the Fourth Schedule of 

the English Act of 1929 the Companies (Amendment) Act, 1936 has 
made new provisions regarding the minimum subscription by amending 
s. 101. In sub-s. (1) it has been laid down that no allotment shall be 
made of any share capital offered for public subscription unless the 
amount stated in the prospectus as the minimum amount which in the 
opinion of the directors must be raised in order to provide the sums 
required to be provided in respect of the following matters, namely : (a) 
the purchase price of any property purchased or to be purchased which 
is to be defrayed in whole or in part out of the proceeds of the issue ; 
(b) any preliminary expenses including commissions for placing the 
shares ; (c) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters ; and (d) the working capital. 
The amount so stated in the prospectus as the minimum subscription 
will be reckoned exclusively of any amount payable otherwise than in 
cash and at least 5 per cent, thereof must be received in cash by the 
company before going to allotment [see sub-ss. (1), (2) and (2A) of 
s. 101]. 

If the aforesaid conditions are not fulfilled within 180 days after 
the first issue of the prospectus, all moneys received from the applicants 
of shares must be repaid within 190 days after the issue of the prospec¬ 
tus, otherwise the directors will be jointly and severally liable to repay 
that money with interest at 7 per cent, per annum [see sub-s. (4) of s. 
101]. Until such repayment or until the certificate for commencement 
of business is obtained, the money should be kept deposited in one of 
the schedukd banks a list of which is given at pp. 286-287 [see sub-s. 

(ZB) ot s. 101J. For the consequences of contravention of the last 
provision see sub-s. (2C) of s. 101. 


. An allotment made in contravention of s. 101 will be voidable at the 
instance of the applicant within 1 month after the statutory meetine or 
where the company is not required to hold a statutory meeting as in the 
case of a Private company, or where the allotment is made after the 
holding of the statutory meeting within 1 month after the date of the 

allotment and not later, and will be voidable notwithstanding the com! 

pany is in course of being wound ud Tsee i-Ep *m**>A*>A u 

10n. For 4. notice .eliding , h , K"en. .eeZm'4 ° f 

By the articles shares are generally nlared j- i , 

directors, the managing director or the manavim* of the 

power of allotment is vested in the directors Hop Where the 

applications before the board meetings from time *• secretary places the 

for allotment are passed. Thereupon th-* tlme and resolutions 

ereupon the secretary issues allotment 
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letters (see Form 92 at p. 1160) entering the necessary particulars in the 

Application and Allotment Book (see Form 104 at p 1167) The 
application on which allotment cannot be made owing to over-subscrin 
tion of the issue or any other cause should be returned to the applicant 
with a. letter of regret and a payment order for return of the deposit 
money (see Form 91 at p. 1159). For the forms of letter of allotment of 
preference shares and fully paid shares see Forms 93 and 94 at p. 1161. 

Return of allotment . 

After allotment the company should within one month file with 
the registrar a return of allotment in Form XV, pp. 827-828 (see s. 104). 
Iti the case of shares allotted as fully or partly paid up otherwise than 
in cash, duly stamped contracts showing the consideration must be 
produced for the inspection and examination of the registrar. At the 
same time copies thereof verified in the prescribed manner (see p. 812) 
should be filed with the registrar [see s. 104 and notes]. Where such a 
contract has not been reduced to writing, the company must within 
1 month after the allotment file with the registrar the prescribed parti¬ 
culars (see Form XVI at pp. 829-830) of the contract duly stamped [see s. 
104 (2) and App. L, p. 1192]. 

The return of allotment is generally filed once a month taking care 
that all allotments made within the month are included therein. 

Commencement of Business. 

A public company cannot commence business unless and until it gets 
“J? requisite certificat e from the registrar of companies (s. 103). To obtain 
this the company shall have to file a duly verified declaration that (1) 
shares held subject to the payment of the whole amount in cash have been 
to an amount not less than the minimum subscription as explain¬ 
ed above ; (2) the directors have paid the application and allotment 
moneys on the shares taken or contracted to be taken by them ; and (3) 
where the company does not issue a prospectus a statement in lieu of 
prospectus has been filed with the registrar (see s. 103). As to the forms 
of the declaration and verification in the cases where a prospectus is 
issued and where a statement in lieu of prospectus is issued see forms XIII 
and XIV respectively at pp. 825-827. 

All contracts made by the company before the date on which it is 
entitled to commence business are provisional only and not binding on 
the company until such date [see s. 103 (3) and notes at p. 297]. For 
consequences of commencing business or exercising borrowing powers in 
contravention of s. 103 see sub-s. (5) thereof. 

S. 103 however does not apply to a private company or to a com¬ 
pany registered before the commencement of Act VII of 1913 which does 
not issue a prospectus or to a company limited by guarantee and not 
having a share capital [s. 103 (6)]. 

Register of Members. 

As soon as a company is registered the secretary should commence 
writing up the register of members beginning with the names of the subs¬ 
cribers to the memorandum and where the allotments are made he should 
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• enter therein the names of the allottees and other necessary particulars. 
For these particulars and penalty for default see s# 31# A.S to the method 
of keeping the register see notes at pp. 130-131. In large companies 
another book called the “share ledger” is used in which an account is 
kept of the shares of the particular members. Ordinarily one book will 
suffice and Form 105 (at p. 1168) for the purpose is recommended. 

Reproducing s. 96 of the English Act of 1929, it has # been provided 
by the new s. 31A that every company having more than 50 members 
must keep an index of the names of members and must within 14 days 
after any alteration is made in the register of members make the necessary 
alteration in the index. The index may be in the form of a card index 
; and must contain a sufficient indication to enable the account of any 
member to be readily found. For the consequence of default in keeping 
the index see sub-s. (3) of s. 31A. 

It should be remembered that no notice of any trust, expressed, 
implied or constructive shall be entered on the register of members, nor 
will the registrar of companies receive any such notice (see s. 33 and 

notes at pp. 136-137). 

For the provisions relating to the keeping of a branch register in the 
United Kingdom called the British register see ss. 41 and 42. For Form 
of notice under s. 41 of the situation of the office where a British register 
is kept or any change in, or discontinuance of, any such office, see 
Form II, at p. 815. 

The register of members is prima facie evidence of matters directed 
or authorized by the Act to be entered therein (see s. 40 and notes at 
pp. 147-148). 

Rectification of the register of members. 

Where a person has been induced to take shares by fraud or misre¬ 
presentation and where a person has ceased to be a member by transfer or 
otherwise and his name is kept on the register of members inspite of 
representation on his part, he may apply to the Court for rectification of 
the register. Similarly where a person has got a right to be on the register 
by taking transfer of shares or otherwise and the company refuses or 
makes unnecessary delay to place his name on the register of members, 
he can make such an application (see s. 38 and notes at pp. 143-149). As 
to the directors’ power to rectify the register without intervention of the 
Court see notes at pp. 145-146. 

When the Court makes an order for rectification of the register of 
members, it directs notice of the rectification to be filed with the registrar 
within a fortnight from the date of the completion of the order (see the 
amended s. 39). 

All applications for leave to rectify the share register must be made 
on notice to the company, and in case of transfer of shares, to the 
transferor or the transferee as the case may be (see Rule 15 at p. 861). 

Inspection &c. of the register of members . 

The register of members commencing from the date of the registra¬ 
tion of the company and the index of members should be kept at its 
registered office. It may be inspected by the members gratis and by any 
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other person on payment of one rupee or such less sum as may be 
prescribed by the articles for each inspection during the business hours • 
any member or other person may also make extracts thereform [see the 
amended s. 36 (1)] ; and the company must cause any copy so required by 
any person to be sent to that person within 10 days from the date of the 
requisition [see the amended sub-s. (2) of s. 36]. As to the penalty for 
default see the new sub-s (3) of s. 36 where it has been provided that in 
case of default the Court may by order compel an immediate inspec¬ 
tion of the register and index or direct that copies required shall be 
sent to th persons requiring them. 

A company may on giving 7 days’ previous notice by advertisement 
close the register of members for any time or times not exceeding in the 
whole 45 days in each year, but not exceeding 30 days at a time (see the 
amended s. 37). But no provision has been made for closing the index 
of members. The register of members is usually closed just before an 
ordinary general meeting. 

Share Certificates and Stock Certificates. 

From the application and allotment book and the register of members 
. the secretary should take materials for writing up the share certificates 
(see From 96 at p. 1162). These should be signed and sealed in accordance 
with the provisions therefor in the articles of association and kept 
ready for delivery within three months after the allotment (s. 108). 
As soon as the share certificates are ready a notice to that effect (see Form 
95 at p. 1161 should be sent to the shareholders whose certificates are 
thus ready. For penalty for default see s. 108 (2). 

A statement as to the company’s lien on the shares should not be 
entered on the share certificate (see p. 311). For other matters relating 
to the share certificate see notes on pp. 118 to 121 and p. 312. As to the 
“lien” clause in the articles see reg. 9, Table A and for waiver, priority 
and effect of assignment or death see pp. 668-670. 

If a share certificate is defaced, lost or destroyed, it may be renewed 
by the company in accordance with the provisions thereof in the articles 
(see reg. 7 of Table A) upon furnishing the requisite evidence and indem¬ 
nity bond (see Form 100, p. 1164). Before issuing a fresh certificate 
advertisement in a newspaper should be made in Form 99 (see p. 1164). 

Where shares are converted into stock, share certificates should be 
called in and stock certificates issued in lieu thereof. For form of stock 

certificate see Form 97 at p. 1163. 

Calls. 

Calls are to be made by the authority named in the articles of 
association (see regs. 12 to 17 of Table A). Generally directors are 
empowered to make the calls. But sometimes the managing director 
or the managing agents are so empowered. In any case the proceeding 
by which the calls are made should be in writing and should be kept 
in a proceedings book if they are not made by the directors in which 
case the calls are made by resolutions passed at the board meeting. 
The amount and interval should tally with those mentioned in the 
prospectus. For notice of call to be sent to the shareholders see Form 101 
at p. 1165). A register of calls should be kept in a form similar to Form 
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102 («. P. 1165). Ptovi.lon.aie ”“S 

d«i:S.'“ot P oSe ‘ StaSoS. to connection with .hi. matte, «* 

notes at pp. 670-677. 

Difference between Shareholders. 

A company may, if so authorized by its articles, make arrangements 

( \ difference between shareholders in the amounts and times of pay- 

f °Lr nf cal s accept from a shareholder the whole or part of the share 
me nt of calls, accept trom ^ 8ame ^ not been caHed u and pay 

dividend in proportion to the amounts paid up on the shares (see s. 4 

and notes). 

Forfeiture. 

Provisions are generally made in the articles for forfeiture of shares 
for non-payment of call money (see regs. 24 to 30 of Table A). Where 
the articles provide that a person whose shares have been forfeited shall, 
notwithstanding the forfeiture, remain liable to pay the call money with 
interest (see reg. 28 of Table A), such a provision is enforceable. 

The regulations contained in the articles for forfeiture should e 
strictly followed, otherwise the Court may declare the forfeiture invalid. 
As to the notice of forfeiture see Form 103 at p. 1166. S. 104 does not 
apply to the issue and allotment of forfeited shares [see the new sub-s. 

(4) of s. 104]. 

For other matters relating to forfeiture of shares see pp. 685-692. 

Alteration of Share Capital. 


A company limited by shares may, if so authorized by its articles , (a) 
increase its share capital by the issue of new shares ; (b) consolidate and 
divide all or any of its shares into those of larger amounts ; (c) convert all 
or any of its paid up shares into stock and re-convert that stock into paid 
up shares of any denomination; (d) sub-divide its shares or any of them 
into shares of smaller amounts; and (e) cancel shares which have not 
been taken or agreed to be taken (s. 50). Such a cancellation of shares 
is not a reduction within the meaning of the Act [s. 50 (3)]. These 
powers must be exercised by the company in general meeting [see the 
amended sub-s. (2) of s. 50], and the company must file with the registrar 
notice of the exercise of any powers of sub-division or cancellation of 
shares [see the new sub-s. (4) of s. 50]. For form of such notice see 
Form 111 (pp. 815-816). 

If the articles do not contain the requisite powers they may be taken 
by passing “special resolution” (see ss. 20 and 81 and notes to those 
sections). 


(a) Increase of Share Capital 

In increasing the share capital the provisions in the articles, or if there 
is no such provision, those in the special resolution authorizing the 
increase, should t be followed Where they do not require an “extra¬ 
ordinary or a special resolution’, an ordinary resolution will do. 
Formerly the company might empower the directors to make the increase 
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subr(2) ofTsof n ° f the 8eneral meeting iS necessary the amended 

Where the directors decide to increase the capital by the issue of 
further shares, they must offer them in the first instance to the members 
m proportion to the existing shares held by each member (irrespective of 
class), and such offer is to be made by notice specifying the number of 
shares to which the member is entitled and limiting a time within which 

105 C) r> ^ n0t aCCepted ’ wiH be deemed to declined (see the new 


Where a company having a share capital consisting of shares or stock 
has increased the same beyond the registered capital, it must file with the 
registrar within fifteen days of the date of the resolution a notice of the 

increase (see s. 53, Form IV pp. 816-817 and Form 112 at p. 1171). 
bimilarly where a company having no share capital has increased the 
number of its members, a notice of such increase should be sent to the 
registrar within fifteen days of the date of the resolution (see Form V at 
p. 817 and Form 113 at p. 1172). The notice must include particulars 
°f the classes of shares affected and the conditions (if any) subject to 
which the new shares are to be issued [see the new sub-s. (2) of s. 53]. 
As to the penalty for omission to file the notice see sub-s. (3) of s. 53. 

Subject to any restriction in the memorandum a company may create 
and issue new shares with such preferential or other special rights as may 
be deemed expedient and if the articles do not contain the power it may 
be taken by passing a special resolution. 


(b) Consolidation of shares. 

The observations made above in the case of increase of share 
capital apply generally as to the mode in which the shares may be 
consolidated and divided into shares of larger amount. For notice to 

the registrar see s. 51 and Form III at pp. 815-816 and Forms 110 &. Ill 
at p. 1171. 


(c) Conversion of shares into stock and reconversion. 


It should be noted that only paid up shares can be converted 
into stock. If anything remains unpaid on the shares, such shares 
cannot be converted into stock. For distinction between “share” and 
stock” and the convenience of stock see notes at pp. 118 and 157. 

A company cannot issue stock directly. For the form of stock 
• certificate see Form 97 at p. 1163 and that of notice to the registrar on 
conversion of shares into stock see Form 111 at p. 1171. 

The mode of converting shares into stock or re-conversion is the 
same as in the case of an increase of share capital. 

Where the share capital has been converted into stock the provi¬ 
sions of the Act which are applicable to shares only will cease to apply in 
respect of the shares thus converted; and the register of members, and 
the list.of members to be filed with the registrar, must show the amount 
of stock held by a member without any distinctive number (see s. 52). 

v (d) Sub-division of shares. 

A company may sub-divide its shares or any of them into shares of 
smaller amount provided that in the sub-division the proportion between 
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derived [s. 50 (1) (d)]. . . ( firp to the 

registmts^ toSSiri .■«■? ^7 «^ t- ^ new 

sub-s. (4) of s. 50]. 

(e) Cancellation of shares. 

of J"®5 ° K;"Sci°k^'m«le‘Sid"ff 

in the Act (see ss. 55 to 65). 

Re-organization of Share Capital. 

A limited company, if necessary, can, by passing ‘‘specia 1 resolution 
confirmed by the Court, reorganize its share capital (1) by consolidating 
shares of different classes, or ( 2 ) by dividing its shares into afferent 
classes. But if the effect of such re-organization 15 to affect the preference 
or special privileges of a particular class of shareholders, then the 
company must get a resolution passed by a majority in number or share¬ 
holders of that class holding three-fourths of the share capital or that 
class. See s. 54 and notes at pp. 159 to 162. For an illustration ot re¬ 
organization see p. 160, 2 nd paragraph. 

A re-organization of share capital which can be done without altering 
the memorandum of association does not require the sanction of the 
Court. 

Variation of shareholders ’ rights. 


The English Act of 1929 repealed s. 45 of the Act of 1908 (corres¬ 
ponding to s. 54 of the present Indian Act) and enacted s. 61 regarding 
variation of the rights of different classes of shareholders. The Companies 
(Amendment) Act, 1936 has reproduced this section in the new s. 66 A, 
retaining at the same time s. 54. So it is not improbable that in some 
cases the two sections may come into conflict. 

It has been provided by this new section that if provision is made by 
the memorandum or articles for authorising the variation of rights, 
attached to any of the classes of shares subject to the consent of any 
specified proportion of the holders of the issued shares of that class or 
the sanction of a resolution passed at a separate meeting of the holders 
of those shares, and in pursuance of the said provision the rights 
attached to any class of shares are varied, then the holders of not less 
in the aggregate than 10 per cent, of the issued shares of that class, being 
persons who did not consent to vote in favour of the resolution for the 
variation, may apply to the Court to have the variation cancelled, and 
where any such application is made, the variation shall not have effect 
unless and until it is confirmed by the Court. As regards the procedure 

* 0T Aa maklng and hearing of such application see sub-ss. (2) and (3) of 
s. 66A. 
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The company must, within 15 days after service on it the order of 
the Court, forward a copy of the order to the registrar. For the con«?f> 
quence of default see sub-s. (5) of s. 66A. C 

Reduction of Share Capital. 

The new s. 54A provides that no limited company shall have power 
to buy its own shares or the shares of a public company of which it is a 
subsidiary company. But it can effect a reduction of capital by comply¬ 
ing with the provisions of sections 55 to 65. If the power to reduce is 
contained in the articles, it can at once proceed to pass the necessary 
special resolution for reduction ; but if not, the company must first take 
the ^necessary power by altering the articles under s. 20, that is, by pass¬ 
ing “special resolution” (see s. 81 and notes at pp. 199-203). 

Sub-s. (2) of s. 54A provides that no company shall give, whether 
directly or indirectly, and whether by means of a loan, guarantee, the 
provision of security or otherwise, any financial assistance for the purpose 
of or in connection with a purchase made or to be made by any person of 
any shares in the company. For the consequences of contravention of 
these provisions see sub-s. (3) of s. 54A. These restrictions will not 
however apply to a private company not being a subsidiary company of a 
public company nor to the lending of money by a company in the 
ordinary course of its business where the lending of money is its ordinary 
business [see sub-s. (2) of s. 54A]. 

The company can by complying with ss. 55 to 65 extinguish or 
reduce the liability on any of its shares not paid up. As for instance, 
where Rs. 5 only has been paid on each of the shares of Rs. 10, the com¬ 
pany can extinguish the further liability of Rs. 5 per share by reducing 
the Rs. 10 shares to Rs. 5 shares. 

Where capital has been lost or is unrepresented by available assets, 
the company can cancel a portion of its paid up share capital. As for 
instance, where the company’s share capital is one lac of rupees divided 
into 1000 shares of Rs. 100 each all paid up and has lost Rs. 25,000 in its 
business which is not represented by any available assets, it can write off 
that amount from its share capital and make each share one of Rs. 75 
fully paid up. 

Where the paid up share capital is in excess of the requirements of 
the company, it can return the excess amount to the shareholders. As 
for example, where the capital is Rs. 1,00,000 divided into 1000 shares of 
Rs. 100 each all paid up, if the company does not require more than 
p.50,000 for its purposes, it may return Rs. 50 per share to the share¬ 
holders and make the shares of Rs. 50 each fully paid up. In such a case 
the capital may be returned also on the footing that it may be called up 
again when the company may think it necessary. 

In all these cases the return should be an all round one, that is, the 
reduction should be made in respect of each share in the same propor¬ 
tion. But in a proper case the Court can confirm any kind of reduction 
notwithstanding that it affects the rights of a particular class of share¬ 
holders. See notes to s. 55 at pp. 164-169. 

As to the procedure see ss. 56 to 65 and the new Calcutta High 
Court Rules in App. F at pp. 861-863. 
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On and from the passing of the resolution for reduction, Prjvhere 
the reduction does not involve diminution of any liability in respect of 
unpaid share capital or the payment to any shareholder of any paid up 
share capital, on and from the making of the order confirming the r educ- 
,on the company must add to its name the words and reduced until 
such date as the Court directs (s. 57). As to the registration of the 
Court’s order and minute of reduction see s. 61. These should b 
embodied in every copy of the memorandum issued after its registratio 
and in default the company will be liable to a penalty vs. oz). 

A company limited by guarantee may, if it has a share capital and is 
so authorized by its articles, increase or reduce its share capital in the 

same manner (s. 66). 

Reserve Liability. 

A limited company may by “special resolution” determine that the 
uncalled portion of its capital shall not be called up except in the event 
and for the purposes of winding up (s. 69). 

Transfer of Shares. 


A share is a movable property transferable in manner provided by 
the articles of association (s. 28). Shares are transferable subject only to 
the restrictions that may be imposed by the articles. For discussion as to 
the right of transfer and the directors’ power to refuse registration thereof 
see pp. 108410 and 680-682. As to how transfers are effected, effects of 
non-compliance with the rules, effects of registration, forged transfers, 
certification and estoppel, transfer in blank, priority of title, purchase at 

Court sale &c. see pp. 111-118 and 677-683. 

Unless a particular form is prescribed in the articles the transfer 
may be effected by any usual or common form (see reg. 18 of Table A). 
But it is required that the instrument of transfer is to be executed both by 
the transferor and the transferee [see sub-s. (3) of the new s. 34]. For 
forms of transfer see p. 680 and Form 114 at p. 1172 . The instrument 
of transfer together with the certificate of shares transferred is sent to the 
company, upon which the secretary gives a receipt (see Form 115 at 
p. 1173). If all the shares mentioned in the share certificate are transferred, 
an endorsement is generally made on the back of the share certificate to 
the effect that the shares are transferred to the transferee and the share 
certificate is returned to the latter. But where some of the shares only 
are transferred a “balance receipt” (see Form 116 at p. 1174) is given and 
two new share certificates are prepared—one is given to the transferor 

for the shares retained by him and the other to the transferee for the 
shares transferred to him. 


When an instrument of transfer together with the share certificate 
is received in the company’s office, the secretary should send a notice 
(see Form 117 at p. 1175) to the transferor to his registered address. But 
even this does not protect the company if the transfer is found to be 
forged (see p. 114). So it is the duty of the secretary to compare the 
signature of the transferor with his admitted signature kept in the office. 
For this purpose specimen signatures of all members should be called 
for and kept in a separate book in alphabetical order. 

If the secretary does not hear from the transferor within 


[ 36 ] 


a reason-^ 



INTRODUCTION 


able time or a communication admitting the transfer is received the 
former places the transfer before the directors or other authority ’pres¬ 
cribed in the articles for orders for registration of the transfer, and this 
should be recorded in the register of transfers of shares (see Form 118 
at p. 1175). The consequent changes in the register of members are also 
to be made, and a new folio should be opened in the name of the 
transferee. 

After all this has been done, the transferee’s name should be 
endorsed on the back of the share certificate or, if necessary, a new share 
certificate or certificates should be prepared taking care that the original 
certificate is cancelled and destroyed. For, if any one can get hold of 
the original certificate and he transfers the shares to a bona fide purchaser 
for value the company may be liable. 

It is the transferee who usually makes the application for registra¬ 
tion of the transfer; but the transferor has the same right to apply for 
registration (see s. 34 and notes at p. 138). 

If the company improperly refuses to register the transfer, the 
remedy of the transferor and the transferee is to apply to the Court for 
rectification of the register (see s. 38 and notes at pp. 143-149). 

New provisions relating to transfer of shares. 

The new s. 34 provides that an application for registration of the 
transfer of shares may be made either by the transferor or the transferee, 
but if the application is made by the transferor of partly paid shares no 
registration shall be effected unless the company gives notice of the appli¬ 
cation to the transferee. The company may of course refuse to register 
the transfer if empowered to do so by its articles. Unless the directors 
decide to exercise this power of refusal, they must, if no objection is 
made by the transferee within 2 weeks of the receipt of the aforesaid 
notice, enter the name of the transferee in the same manner and subject 
to the same conditions as if the application for registration was made 
by the transferee. 

For the manner in which the notice is to be served see sub-s. (2) of 
s. 34 ; and as to the execution of the instrument of transfer see sub-s. (3). 

If the company refuses to register the transfer of any shares or 
debentures it must , within 2 months from the date on which the instru¬ 
ment of transfer was lodged, send to the transferee as well as the trans¬ 
feror notice of the refusal [see sub-s. (4) of s. 34]. For the consequences 
of default see sub-s (5). 

Right of executors and administrators to transfer. 

The legal representatives of a deceased member is entitled to transfer 
the shares standing in the name of the latter without being himself regis¬ 
tered as a member (see s. 35 and notes at pp. 139-140). 

Stamp. 

For stamp on an instrument of transfer see App. L, p. 1198. 

Transmission of Shares. 

In regulation 21 of Table A it is provided that the executors or 
administrators of a deceased sole holder of a share shall be the only persons 
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recognised by the company ; and in the case of share registered in the 
names of two or more holders, the survivors or survivor or the executors 
or administrators of the deceased survivor, shall be the only persons 
recognised. 

This form of articles is hardly suitable to this country for the follow- 
ing reasons : first, in the case of small holdings, which is usual in a poor 
country like India, it is a great hardship to go to the expenses of letters of 
administration ; secondly letters of administration are not granted in the 
case of a member of a joint Mitakshara family ; thirdly where any pro¬ 
perty is held by two or more persons, other than the members of a 
Mitakshara jointly family, either originally or by succession as heirs, it 
generally descends, in case of death, to the heirs of the deceased and not 
to the survivor. So a different rule in the case of shares in companies 
causes hardship. These were pointed out by Judges (see p. 683 and 
also in representations to the Government. Still the authorities respon¬ 
sible for the new amending Act did not think the matter worthy of 
consideration. The words “or holders of a succession certificate” after 
the word “administrators” whold have mitigated the hairship to some 
extent. 

In the case of a member’s death, the articles usually provide as to 
who will be recognized by the company as having title to the shares (see 
regs. 21 to 23 of Table A and notes at pp. 683-685). Where it is provided 
that the executors or administrators of a member shall be the only per¬ 
sons recognized by the company, they may either get themselves registered 
as members on production to the company of the probate or letters of 

administration (for form of application in such a case see Form 119 at 

p. 1176), or they may transfer the shares to somebody else under the 

provisions of s. 35. As to the rights of the legal representatives see notes 
at pp. 139-140. 

The company should keep a book for noting the contents of the 
probate, letters of administration and decrees of the Court directing the 
rectification of register of members under s. 38 or declaring the title of 
a particular person or persons to particular shares. Powers of attorneys 
sent to the company for noting their contents may also be noted in this 


As to the rights of an insolvent member’s trustee A 

23 of Table A and notes at p. 685. See regs ’ 22 and 

Shares or stock registered in the name of a l, lno „ u 

ferred only under order made in lunTcv hv rhl Can K tra ™' 
order (see notes at p. 139). p rson name d in the 

Share-warrants to Bearer. 

A company limited by shares, if so authorized U i 

issue share warrants to bearers with respect to fJlu, artlcle s, may 

or stock and provide by coupons or otherwise f i/ Pald up s ^ ares 
dends (see Form 109 at p. 1170). The advantages of ?ayment of divi ' 
that it entitles the bearer to the shares 1 u s ^ re ' warra nt are 

they are transferable by delivery (ss. 43 and 44) c C ^ 4 ^j rem s P eci fied and 
a private company [see the new sub-s. (2)]. * ™ does not a PPty to 

On the issue of a share-warrant* t-U*. ~ , 

company should strike out 
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of the register of members the name of the member ar ,rl 
the particulars mentioned in s. 47, otherwise the companv 
the penalty provided in cl. (2) of 47. Upon ,l“™;“U "o X 
share-warrant for cancellation the date of the surrender should be 
entered in the register of members (s. 48), and the bearer thereof will 
subject to the articles, be entitled to have his name entered as a member 
n the register of members (s. 45). If the company enters in the register 
the name of a bearer of share-warrant without the same being surren 
dered and cancelled, it will be responsible for any loss incurred by any 
person for thus entering the name of the bearer. 7 Y 

Borrowing. 

In order to carry out the objects of a company it is sometimes 
necessary for it to borrow money. In the case of a trading or a bankTng 

r ver t0 u borrow m , on ey is implied (see notes at pp. 61 
and 321-323 , but m other cases the power should be taken in the 
memorandum or in the articles of association. Where power is given 
by the articles of association to raise money on the security of the 
company s uncalled share capital, and there is nothing in the memoran- 

d r contra J‘V, the uncalled share capital may be effectually 

chafed [Newton v. Debenture Holders of Anglo-Australian &c. Co. { 1895) 

, U. r. U.J. Where there is a power to borrow, the company can 
give security for the money as incidental to the power of borrowing, and 
create a mortgage or charge on any property or undertaking of the 


Mortgage and charge. 


,nv er , e a , c ° mpany create 5 a mortgage or charge (a) for securing 

W ll° f debentures >. on its uncalled share capital, (c) on any 
immovable property or interest therein, (d) on any book debts, (e) a 

ortgage or charge not being a pledge on any movable property ex- 

nrnn f ocb ' m ' tTade - or <0 a floating charge on the undertaking or 
property of the company every such mortgage or charge, so far as 
the security is concerned, shall be void against the liquidator and 

F^L C vvrn r O o,n e company, unless the prescribed particulars (see 
form A VI11, p. 831) of the mortgage or charge together with the instru- 
ment or a copy thereof verified in the prescribed manner (see p. 812) 
are filed with the registrar for registration within 21 days of the creation 
thereof (see s. 109). S. 109 should be read carefully and for the meaning 

“L PreS j l °"i used „ herein, e g., “debenture”, “charge,” “fixed”, 
specific and floating” charges, undertaking” &c. and for general 
commentary on the section see pp. 314-323. 


Where any mortgage or charge on any property has been so 
registered, any person acquiring such property or any part thereof, or 
ays are or interest therein, will be deemed to have notice of the 

sai mortgage or charge as from the date of such registration [see the 
new sub-s. (2) of s. 109]. 

. Tta aforesaid prescribed particulars should be filed with the 
registrar within 21 days as mentioned above. The registrar will enter 
tne particulars in the register kept in Form XXI (see pp. 834-835). After 
making the entry the registrar will return the instrument or the verified 
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. „_ i<irpr i, open to inspection on payment 

copy as the case may be. J^Xtepection (see s. 112). The registrar 
of a fee not exceeding Re. 1 , f °T^„ tion Stat ing the amount secured and 
will also give a certificate of re ^ s ™ Uance wi fh ss. 109 to 112 (s. 114). 

company registered m Brm ^ entioned in s. 109, the company shall 

subject to a charge of any Kind 333 ) Q f t he charge 

cause the prescribed P art J?y 8 . ^ prescribed manner (see p. 812)] 
together with a copy [certified in th'P^ C ™ reated or evidenced, to 

?< f after the date 

be delivered to the registrar ? • se t ^ e property is situate 

course of post. For the consequence of default see sub-s. (2) ot s. 1 V 

Where a series of debentures is created by a company it must 

fi "its tetfors'.'! 1 ;.« th wf 
“t”h„ o„e . T ■« -sSKSrs s 

Pa ^ tlC Fr,rm XX111 at p 837. As to the chronological index to register 

“ d m Se™ Sfi-» kept b, th. «*»., a.. ..113 and Form 

XXIV The P r 83.tration ^ ^ a f orm id particulars may also be effected on 
the application of any person interested therein and in such case he will 
be entitled to recover from the company the fees properly paid by him 

for registration (s. 116). 

Whenever the terms, conditions, extent or operation of any mortgage 
or charge so registered are modified, the company must send to the regis¬ 
trar the particulars of such modification for registration [see the new 
sub-s. (3) of s. 116 and Form XIX at p.832], and such registration may 
also be effected on the application of any person interested therein (ibid). 

A copy of every instrument creating a mortgage or charge requiring 
registration under s. 109 should be kept at the registered office of the 
company; but in the case of a series of uniform debentures a copy of one 
such debenture will be sufficient (s. 117). 

Where there is an omission to register a mortgage or charge within 
21 days as provided in s. 109 or there is omission or misstatement of any 
necessary particular or omission to give intimation to the registrar of the 
payment or satisfaction of a debt for which a charge or a mortgage was 
created, due to accident, inadvertence or some other sufficient cause, the 
Court may, on the application of the company or any interested person, 
extend the time for registration or order the omission or misstatement to 
be rectified (s. 120). Where the Court extends the time the order will 
not prejudice any rights acquired before the actual registration (s. 120 ). 

The new s. 121 provides that a company must give intimation to 
the registrar of the payment or satisfaction of any mortgage or charge re¬ 
quiring registration under s. 109, within 21 days from the date of payment 

pp. 840-841). On receipt of this 

intimation the registrar will cause notice to be sent to the mortgagee 
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calling upon him to show cause, within a time (not exceeding 14 days) 
to be fixed by such notice, why the payment or satisfaction should not 
be recorded ; and if no cause is shown, the rigistrar will order that a 
memorandum of satisfaction be entered on the register, and if required 
will furnish the company with a copy thereof. If cause is shown, the 
registrar will record a note to that effect in the register, and will inform 
the company that he has done so. 

As to the consequences for default in complying with any of the 
above provisions see the amended s. 122. 

Every limited company should also keep a register of mortgages and 
floating charges [s. 123 (1)] and for this purpose Form XXI at pp. 834-835 
may be used with necessary modifications. For penalty for omission 
to keep such a register and to enter therein the required particulars see 

s. 123 (2). 

The copies of the instruments of mortgages and charges and the 
register of mortgages kept at the registered office of a company under ss. 
117 and 123 respectively are open to inspection of any creditor or 
member of the company without fee, and the register of mortgages is 
open to inspection of any other person on payment of a fee not exceed¬ 
ing one rupee for each inspection as the company may prescribe (see s. 

124). As to the penalty for default see sub-s. (2) of s. 124. 

* Debentures . 

For the purpose of borrowing money or in payment for property 
purchased or for securing the repayment of money borrowed a company 
usually issues debentures or debenture-stock. For the meaning of these 
expressions see pp. 35, 36, and 314. As to the form of debenture see 
Form 143 at pp. 1187-1189. 

Debentures may be for a fixed term of years, or repayable on notice 
or irredeemable (see s. 126 and notes at pp. 336-338). They can also be 
framed as payable to bearer (see notes at p. 35). 

Debentures may or may not give security on the company’s assets 
but generally mortgage debentures are issued creating a “fixed” charge on 
some or all the properties of the company or a “floating charge” on all 
the properties and assets of the company, present and future. As to the 
distinction between a “fixed” and a “floating charge” see notes at pp. 

35-36 and pp. 314-316. 

Debentures or debenture-stock are sometimes secured by a trust 
deed conveying the company’s property to trustees for the debenture 
holders charging other property and containing provisions regulating the 
rights of the company and the debenture holders. The advantages of a 
trust deed are (1) that a legal estate is vested in the trustees ; (2) that they 
can look after the interests of alt the debenture holders for whom it is 
sometimes difficult to take common action to protect their interest ; (3) 
the trustees can sell the property secured ; and (4) they can, if so empo¬ 
wered in the deed, appoint receivers to carry on the business. 

Debentures are offered to the public for subscription by means of 
prospectus in the same way as shares. For form of a skeleton prospectus 

see Form 139 at pp. 1184-1185, for form of application see Form ™ 3t 
P* 1185 and for form of the letter of allotment see Form 141 at p. lloo. 
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shares (see Form 142 at p« 1187)* - r. 

\X/We a series of debentures containing any charge to the benefit 

Where a series oi ue are entitled pari passu is 

of which the debenture-holders of that purposes of s 109, if 

verified in the prescribed manner (see p. 8i2) or one ot tne senes or 
debentures. Where more than one issue is made of debentures in the 
pSicul.,. Of the date and amount of each tsaue ate to be Sled 
with the registrar (s. 110). See Form XX11I at p. 837. 

, Where any commission, allowance or discount is paid or made 
directly or indirectly in connection with the issue of any debentures, the 
particulars required to be filed for registration under ss. 109 and 110 
should include particulars as to the amount or rate per cent, of such 
commissions &x. (s. 111). The company should also cause a copy of 
every certificate of registration given by the registrar under s. 114 to be 
endorsed on every debenture or certificate of debenture stock issued by 
the company and secured by the mortgage or charge so registered (s. 115}. 

A company should keep a register of debenture-holders (see Fofm 
106 at p. 1168) which will, except when closed (not exceeding 30 days in a 
year), be open to the inspection of the registered holder of any such 
debentures and of every shareholder, and they may require a copy of the 
register or any part thereof on payment of 6 as.' for every 100 words or 
fractional part thereof [s. 125 (1)]. Similarly every debenture holder may 
get a copy of any trust deed for securing any issue of debentures on pay¬ 
ment of one rupee in the case of a printed trust deed, and in any other 
case on payment of 6 as. for every 100 words or fractional part thereof 
[s. 125 (2)]. For penalty for refusal of inspection or copy see s. 125 (3). 

As to a company’s power to re-issue redeemed debentures see 

s. 127. 

A contract for taking debentures may be enforced by a decree for 
specific performance, while a contract for taking a mortgage cannot be so 
enforced. 

Stamp. 


As to the stamp duty on debentures and transfer of debentures see 
App. L pp. 1193 and 1198. 

Interest. 

When interest on a debenture is paid, income-tax is deducted by 

the company and a certificate under s. 18 (9) of the Income Tax Act, 1922 

is granted to the debenture-holder. For form of such a certificate see 
Form 125 at p. 1179. 

Receivers. 

In a suit by a secured creditor the Court may appoint a receiver 
when it appears that the security is in danger or “jeopardy” (see p. 42). 
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A receiver may also be appointed by the debenture-holders unrUr 
powers contained in the debenture. in the latter case the powers 

SSee , p Si'S'? P °”‘' Pn ’ P ° wer * “ d "»™<,„f. 


When an order is obtained from the Court for the appointment of 
a receiver of the property of a company, or a receiver is appointed under 
tne powers contained in an instrument, he must within 15 days from the 
date of the order or appointment file notice of the fact with the registrar 

fs. 118 ). For form of such notice see Form XXV at p. 839. For penalty 

tor omission to file the aforesaid notice see s. 118 (2). 

In the case of a receiver appointed under the powers contained in 
an instrument and where he has taken possession of the company’s 
property, he must file half yearly accounts with the registrar so long as he 
remains in possession (see Form XXVI at pp. 839-840) and must also file, 

0 n Q^ aSln ? L t0 i act as receiver > a notice to that effect (see Form XXVII at 
p. 84U) with the registrar. The new sub-s. (2) of s. 119 provides that 
where a receiver has been appointed of a company’s property, every in¬ 
voice, order for goods, or business letter issued by or on behalf of the 
company or the receiver of the company, being a document on or in 
which the company’s name appears, must contain a statement that a 
receiver has been appointed. As to the penalty for default in complying 
with any of the above provisions see sub-s. (3) of s. 119. 

V^here a receiver is appointed on behalf of the debenture-holders or 
possession is taken by or on behalf of those debenture-holders of any 

of the company, then if the company is not at the time in course 
of being wound up, the debts mentioned in s. 230 must be paid forthwith 
out of the assets coming to the hands of the receiver or other person 
taking possession, in priority to any claim for principal or interest in 
respect of the debentures (see s. 129). 


Statutory Meeting. 

A company other than a private company must, within a period of 
not less than 1 month nor more than 6 months from the date at which 

l V S u ent u led t0 commence business (see s. 103) hold a general meeting 
shareholders which is called the “statutory meeting” (see the new 

?• u * ij? r not * ce con vening the meeting see Form 107 at p. 1169 and 
it should be remembered that the notice must state that it is to be the 
statutory meeting.” 

At least 21 days before the meeting the directors should forward the 
statutory report” to every member of the company and other persons 
to receive it. The report should be in Form VII given at pp. 
olo-821 and it must be certified by not less than 2 directors or by the 
chairman of the directors if authorised by the directors. The shares 
allotted, the cash received in respect of such shares and the receipts and 
payments shown in the report must be signed by the auditors of the 
company. A copy of the statutory report certified by the directors as 
aforesaid is to be filed with the registrar forthwith after sending it to the 
members. For the consequences of default see sub-s. (10) of s. 77. 

. The members present at the statutory meeting are entitled to 
discuss any matter relating to the formation of the company or arising out 
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Eti S3 S' .3 

ti0 etinfand before^headj^urned meeting which has all the powers of 

Ae odginal meeting [s. 77 (8)]. For minutes of a statutory meeting see 

F ° rm ^default is made in filing the statutory report or in holding the 

winding up, give directions for the statutory report to be filed ° 
statutory 0 meeting to be held or make such other order as may 

be just [s. 77 (9)]. 

Ordinary General Meeting. 

A general meeting shall be held within 18 months from the date 

of incorporation of the company, and thereafter °" ce at , least , lr l, 
calendar year and not more than 15 months after the holding of the last 
preceding general meeting (see the new s. 76). For the consequences o 
default sie sub-s. (2) of s. 76. In case of default the Court may, on the 
application of any member, call or direct the calling of a general meeting 

M>s. (3) of s. 76]. See Rules 36 and 37 at p. 863. 

At such an annual meeting a report of the directors regarding the 
working of the company is submitted, accounts and balance-sheets with 
profit and loss accounts with the auditor’s report thereon are presented, 
dividends are declared and directors and auditors are elected. These 
are called “ordinary general meetings”; and all other general meetings 
whether called for special purposes by the directors or by the members 
under the provisions of s. 78 or otherwise are called “extraordinary 
general meetings.” 

Regulations are almost always made in the articles as to the 
proceedings at general meetings, notice of the meeting, its chairman, 
adjournment, votes of members, proxies, taking of polls, quorum and 
other necessary matters. But the provisions of clauses (a) to (e) of sub-s. 
(1) of the new s. 79 will have effect with respect to meetings of a com¬ 
pany other than a private company not being a subsidiary company of 
a public company and the procedure thereat notwithstanding any provi¬ 
sion made in the articles of the company in this behalf. So the above 
provisions have virtually been incorporated in the Act and have effects 
accordingly. The provisions of clauses (a) to (g) of sub-s. (2) of s. 
79 will have effect in so far as the articles do not make other provisions 
in that behalf. The above provisions should be carefully read and in 
framing articles of association of a company care should be taken that 
the provisions ot sub^s. (1) of s. 79 are incorporated therein. V 

In sub-s. (3) of s. 79 power has been given to the Court to order a 
meeting of the company to be called, held and conducted in such manner 
as the Court thinks fit, if for any reason it is impracticable to call a meeting 
of the company in any manner prescribed by the articles or the Act. So 
,t appears that the Court is not bound in this respect to follow the 
provisions of the articles or even of the Act regarding the calling, holdirig 
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or conducting a general meeting of the company. See Rules 36 and 37 
at p. 863. 

As to the notice calling an ordinary general meeting see Form 120 at 
p. 1176. The notice is generally printed together with the directors’ report, 
balance-sheet and profit and loss account with the auditors’ certificate 
thereon, and is to be sent to the members 14 days before the meeting. 

Notice of an ordinary general meeting should be given to the 
auditors who are entitled to receive the same and to attend a general 
meeting at which any accounts examined and reported on by them are 
to be laid before the company and they may make any statement or 
explanation they desire with respect to the accounts [see the new sub-s. 

(4) of s. 145]. 

Balance-sheet and Reports of Directors and Auditors. 

The directors of every company must at some date not later than 18 
months after the incorporation of the company and subsequently once at 
least in every calendar year lay before the company in general meeting a 
balance-sheet and profit and loss account or in the case of a company 
not trading for profit an income and expenditure account for the period, 
in the case of the first account since the incorporation of the company 
and in any other case since the preceding account, made up to a date not 
earlier than the date of the meeting by more than 9 months or in the case 
of a company carrying on business or having interest outside British India 
by more than 12 months. The registrar may for special reason extend 
the period by a period not exceeding 3 months [see the new sub-s. (1) 
of s. 131]. 

The balance-sheet and the profit and loss account will have to be 
audited by the auditor of the company and his report attached thereto or 
a reference to the report made at the foot thereof. The secretary must 
read the auditors’ report at the meeting and it will be open to inspection 

by the members [s. 131 (2)]. 

Every company, except a private company, must send a copy of the 
balance-sheet <Slc. so audited to the registered address of every member at 
least 14 days before the meeting at which it is to be laid before the mem¬ 
bers. A copy of the balance-sheet should also be kept at the registered 
office of the company for inspection of the members during the 14 days 
before the meeting [s. 131 (3)]. As to the penalty for default see s. 133 (3). 
The balance-sheet should be in the new Form F in the Third Schedule 
(see pp. 784-788) or as near thereto as circumstances admit (s. 132). As 
to what the profit &. loss account should contain see the new sub-s. (3) of 
s. 132. As to the persons who should sign the balance-sheet see s. 133 
and as to the consequence of its not being signed in accordance with that 
section see sub-s (3) thereof. 

The new s. 131A lays down, what has hitherto been the practice, 
that the directors shall make out and attach to every balance-sheet their 
report regarding the state of the company’s affairs, the amount, if any, 
which they recommend to be paid as dividend and the amount, if any, 
they propose to carry to the Reserve Fund &.c. shown specifically on the 
balance sheet or to a Reserve Fund &lc. to be shown specifically in a sub¬ 
sequent balance-sheet. 
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The new s. 132 A requires the holding company to include in the 
balance-sheet particulars as to its subsidiary companies. For details in 
this respect read carefully s. 132A and s. 2 (2). 

The new sub-s. (3) of s. 133 provides penalty for default in comply* 
ing with the provisions of ss. 131, 132, 132A and 133. 

After the balance-sheet and profit and loss account or the income 
and expenditure account has been laid before the company at the general 
meeting, three copies thereof signed by the manager or secretary are to be 
filed with the registrar at the same time as the copy of the annual list of 
members and summary prepared under s. 32 (see s. 134). For the conse- 
quences of default see sub-s (4) of s. 134. 

If the general meeting does not adopt the balance-sheet, a statement 
of that fact and of the reasons therefor is to be annexed to the balance- 
sheet and the copies thereof required to be filed with the registrar [sub-s. 

(2) of s. 134]. 


A private company is not required to send to the registrar a copy of 
the balance-sheet [sub-s. (3) of s. 134]. 

Any member is entitled to be furnished with copies of the balance- 
sheet and the profit and loss account or the income and expenditure 
account and the auditor’s report at a charge not exceeding 6 as. for every 
100 words or fractional part thereof. 

Flolders of preference shares and debentures of a company have the 
same right to receive and inspect its balance-sheets and the directors’ and 
auditor s reports as is possessed by the holders of ordinary shares. This 
provision does not apply to a private company, nor to a company regis- 

nf ri d d pben?nre 1 s S of Vpri kp 4 (s * 146) ’ bl ? applies to the trustees for holders 

t>i fc S.(!) SlwT"’ ”' he,h “ " 8l “ ereJ befo " “ th « 


uiviaend and Reserve. 

the difecToTmay m f etingS; b “ t 

such payment be^nalt SS? l "tyiS”?" "» ke 

that no dividend shall be paid otherwise than V ° f T ble A provides 
any other undistributed profits. It is sometim^ ° f P I°J? ts the V ear or 

are profits. As to a general discussion on dtfficult to sa V what 

elaborate notes given at pp, 741.749 n tbls P° ln t see the rather 

Reg. 98 of Table A provides < 4 ,,. u- 
with special rights as to dividends all divid? tbe rigbts of members 
to the amounts paid on the shares In th* u® 316 1° be paid according 
the articles members are entitled to dilid ^ 6 ° f sucb a Provision in 
shar “ a " dno V n Proportion to the amo, V n , pr °P°rtion to their 
pp. 750-753). As to who are entitled to the divM^ j bere ° n ( see notes at 
preference shareholders and others see no^s at nn^^ the tights of 

After declaration of a dividend • PP * 
shareholder entitled tn the dividend" Tor" War / ant sent to each 
warrant see Form 123 at p. 1173 . ror tor m of such notice and 
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In calculating dividend income-tax is deducted bv the 
from the amount due to each shareholder and a certificate of such 
deduction is given in the warrant itself. For form of such a dividend 
warrant with income-tax certificate see From 124 at pp. 1178-1179 As the 
income-tax is deducted at a certain rate in accordance with he 
Income-Tax Act, the shareholder on production of the income-tax cer 
tificate attached to his dividend warrant may get a refund from the 

income-tax authorities, if according to his income he is liable to nav 
income-tax at a lower rate. y y 


For the form of Dividend Book see Form 126 at p. 1180. 

Directors are not bound to distribute the whole profits of a year 
as dividends. The articles generally provide, as in Table A (see reg 95 
which has been now made compulsory), that no dividend shall exceed 
the amount recommended by the directors and that they may set apart 
certain amount as a reserve or reserves for particular purposes (see 
reg. 99 and notes thereto). Unless a sufficient reserve fund is built in 
this way the company is sure to come to grief in a succession of bad 
years or in the event of an unforeseen calamity. 

A company may, if so authorized in the articles, capitalize its 
profits kept in a reserve or any othet account, and issue fully paid 
up shares or debentures to the members entitled to the same. Fora 
detailed discussion see pp. 737-740. 


Proceedings of ordinary general meetings. 

Before the time of the meeting the secretary should have ready 
on the table typed agenda paper with spaces for the chairman’s or the 

secretary s notes (see Form 121 at pp. 1176-1177), the original directors’ 

report, balance-sheet and the auditor’s report and a sufficient number 
or printed copies thereof, the register of members, minute-book of 
general meetings, index of members’ addresses and specimen signatures 
(of members) book and proxies received with the date and time noted 
thereon. As each member enters the room his signature should be 
taken in a book kept for the purpose. 

After election of the chairman or, if no election is necessary 
under the articles, after he has taken the chair, the chairman will 
conduct the proceedings in accordance with the articles and proceed 
with the items on the agenda paper, the secretary taking notes of the 

proceedings. 

As to the form of the minutes of an ordinary general meeting 
see Form 122 at p. 1177, that of a demand for poll see Form 131 at 
p. 1182 and that of a list of members &l votes <Slc. in the matter of taking 
poll see Form 132 at p. 1181. 


Summary of share-capital and list of members. 

Every company having a share capital must, within 18 months 
from its incorporation and thereafter once at least in every year, make 
a “ st an d summary in accordance with s. 32 (see Form E at pp. 781- 
783) and complete it within 21 ■ days after the day of the first or 
only general meeting in the year. This list and summary should be 
contained in a separate part of the register of members and a copy 
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thereof signed by a "director, manager or secretary with his certificate 
(see p. 783) should be immediately filed with the registrar (see the amended 
s. 32). As to the penalty for default see s. 32 (5). At the same time 
a copy of the balance-sheet (laid before the general meeting) signed by 
the manager or secretary should be filed with the registrar. If the general 
meeting did not adopt the balance-sheet, a statement of that fact and 
of the reasons thereof should be annexed to the balance-sheet and 
to the copies thereof required to the filed with the registrar (s. 134). 
For consequences of default see s. 134 (4). 

A private company is not required to file with the registrar a copy 
of the balance-sheet but it must file the list and summary as provided by 
s. 32, as well as the certificate required under the new sub-s. (4) of s. 32 
[see under the heading “private company” post]. 


Extraordinary General Meeting. 

Where a special^business requires it the directors may call an extra¬ 
ordinary general meeting. Where it is necessary to pass an “extraordi¬ 
nary resolution” or a “special resolution” (see s. 81) an extraordinary 

general meeting must be called. As to the notice of such a meeting see 
Form 127 at p. 1181. 

Where a considerable number of members, dissatisfied with the 
management of the company or for any other valid reason, desire that an 
extraordinary general meeting should be called, a requisition, signed by 
the holders of n °t less than one-tenth of the issued share capital of the 
company upon which all calls or other sums due have been paid, may be 

W m,Ti he , ,reCt ° r ] (fM form °, f the requisition see Form 133 at 

h Tt^ h d ™ med ' ate V Proceed to call an extraordinary general 

S P ™ 1 h " ' h ' ,e8,, “I' d oteflhe »™nv"°K 

the date of deposit of the requisi“X° ** C — d W ' thin 21 dayS from r 
meeting so called should be held wkhiSmontW ’ 1 bU V n j ither , case th . e 
a. least 2 ! hTtaSFt” ” '■» b = P»« d . 

a. a .pedal tesdation ,h„ ald be [JTe ( 2 ) 0 ”!““ 

in the ,Ze" ™ 8 „, C t S t'ariy' afZltl requl * 1 “ l “* > h °“> d b = “ lltd 

are to be called by’ the directors ls vi f^l ^ in which m eetings 

meeting should be conducted in accordant' Proceedings of the 
articles. ordance with the provisions in the 

The new sub-s. (5) of s 78 nm, i 
incurred by the requisition's by ^eason^f !; eason ? b Je expenses 

duly to convene a meeting shall be th i l ure ot the directors 

company, and any sum so repaid shall b^ r 1 j , ^isitionists by the 
any sums due or to become due fro 2 ^? med b V th e company out of 
other remuneration to such of the di? 2 . com P an y by way of fees or 

provides a salutary check on the directors fk” 33 W , ere in default. This 
the requisition. ctors who may be inclined to ignore 
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Extraordinary Resolution and Spec^aFKesotutLn?™'' 

c j Snnajar. 

T, u i j T efinition ? ° f extraordinary and special resolutions see s. 81 
d note ^ tha( j /or the purpose of passing an extraordinary 
resolution the notice calling the general meeting should specify the 

intention to propose the resolution as an extraordinary resolution As to 
the form of such notice see Forms 128 (p. 1181) and 145 (pp. 1189-1190) 

1 he resolution must be passed by a majority of not less than three-fourths 
ot such members entitled to vote as are present at the meeting in person 
or by proxy (where proxies are allowed). As to the members who are 
entitled to vote the provisions in this respect in the articles are to be 
looked into. Proxies cannot vote unless the articles allow them and 
then only on the conditions laid down there. As for instance, the arti¬ 
cles generally provide that none but members of the company can be 
proxies or the proxy papers must be lodged at the company’s office 72 
hours before the meeting [see regulation 66 of Table A which has been 
made compulsory under the amended sub-s. (2) of s. 17]. As to the 
form of an extraordinary resolution see Form 135 at p. 1183. 

A special resolution is passed in manner required for the passing of 
an extraordinary resolution at a general meeting of which at least 21 
days notice has been given specifying the intention to propose the reso- 
ution as a special resolution. As to the form of notice of the meeting 
see Form 129 at p. 1182 and Form 146 at p. 1190. 

, , an y 8u ch meeting a declaration of the chairman on a show of 

hands that the resolution is carried will, unless a poll is demanded, be 
conclusive evidence of the fact. But a poll may be demanded by 5 
persons entitled, according to the articles, to vote [see the new s. 79 (1) 
VcjJ. The poll is to be taken by the chairman in accordance with the 
articles and in computing the majority- on the poll reference is to be 
made to the number of votes to which each member is entitled accord¬ 
ing to the articles. Notices of the meetings are to be given and the 
proceedings conducted in manner provided by the articles. For other 
necessary informations see notes at pp. 200-203. 

. ' As to where extraordinary resolutions and where special resolu¬ 
tions are necesssary see pp. 199-200. 

For forms of proxy, demand for poll and list of members in the 
taking a poll see Forms 130 (p. 1182), 131 (p. 1182), and 132 
IP* 1183) respectively. 

As to the form of a special resolution see Form 136 at p. 1184, and 
a specimen of such a resolution is given in Form 137 at the same page. 

In the case of an incorporated company it is not necessary that for 
voting on its behalf at a meeting of another company a proxy or power 
' a ^f ,0rne ^ * S t0 given. It is sufficient if the former by a resolution of 
its directors authorize any person to act as its representative at any 
meeting of the latter company (s. 80). 

A printed or type-written copy of an extraordinay or special 
resolution duly certified under the signature of an officer of the company 
is to be filed with the registrar within 15 days from the passing of the 
same Isee the amended sub-s. (1) of s. 82]. See Form VIII at p. 822 and 
Form 138 at p. 1184. 


vii 
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Where articles have been registered a copy of special resolution 
the time being in force must be embodied in or annexed to every copy 
the articles issued after the date of the resolution. Where articles have 
not been registered a copy of every special resolution must be sent in 
print to any member at his request on payment of one rupee or such less 
sum as the company may direct [s. 82 (2) & (3)]. For default in comply- 
ing with these provisions the company and its officers will be liable to the 

penalies provided in s. 82 (4), (5) and (6). 

Minute Books. 

All companies must keep in separate books minutes of the proceed¬ 
ings of general meetings and board meetings and every such minute 
should be signed by the chairman of the meeting or of the next meeting. 
If this is done, then a presumption arises as to the validity of calling, 
holding and proceedings of the meeting including all appointments of 
directors or liquidators [see sub-ss. (1) to (3) of s. 83]. 

The new sub-ss. (4) and (5) of s. 83 provide that the minute book of 
a general meeting held after 15th January, 1937 shall be kept at the 
registered office of the company and shall during business hours be open 
to inspection of any member without charge, and that any member shall 
at any time after 7 days from the meeting be entitled to be furnished 
within 7 days of his request with a copy of the minutes at a charge not 
exceeding 6 as. for every 100 words. For the penalty for not allowing 
such inspection or furnishing such copy see the new sub-s. (6) of s. 83, 
and the Court may by order compel an immediate inspection by, or direct 
that the copy be sent to, the member [see sub-s. (7) of s. 83]. 

Audit. 


The first auditors of a company may be appointed by the directors 
before the statutory meeting, and if so appointed, will hold office until the 
first annual general meeting, unless previously removed by a resolution 
or the members in general meeting, in which case such members at that 
meeting may appoint auditors [s. 144 (7)]. The directors may fill any 
casual vacancy m the office of auditor, but while any such vacancy conti¬ 
nues the surviving or continuing auditor or auditors (if any) may act. 

t 80 fix enumeration of the auditors thus 
appointed by them. In any other case the remuneration is to be fixed by 
the company in general meeting [s. 144 (8) & (9)]. 

Save as mentioned above every company must at each annual 

general meeting appoint an auditor or auditors to hold office until the 

next annual general meeting. But a person other than a retirL auditor 
cannot be appointed auditor at an annual retiring auditor 

of an intention to nominate him has been given bv ! § un ^ ss 
company to the company not less than 14 davsWon*« X memb f of th ® 
meeting, and the company is to send a conv of c. lu 6 SU ^ ann V a ^ g el ) e . ra ^ 

auditor, and to give notice thereof to the member U - t0 the retinng 

other mode allowed by the articles not- ll advertisement or any 

general meeting [see s. 144, sub-s (6) and nrnv^ ^ p ays b ^ ore tbe annua * 

, H4] - * » .He,, 
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that the appointment of fresh auditors will 
Government under sub-s. (4). 


have to be made by the 


tKon pers ° n can be appointed or act as auditor of any company other 
than a private company not being the subsidiary company of a public 
company unless he holds a certificate from the Central Government 
as provided by section 144 (read that section and notes at pp. 362-364) 

K the appointment of an auditor is not made at an annual general 
meeting, the Government may, on the application of any member of 

the company, appoint an auditor for the current year, and fix his remu- 
neration to be paid by the company [see s. 144 (4)]. 


In any case a director or officer of the company, a partner of such 

director or officer, any person indebted to the company and, except in 

the case of a private company not being a subsidiary company of a public 

company, any person in the employment of a director or officer, cannot 

be appointed auditor. If any auditor becomes indebted to the company 

his appointment will thereupon be terminated [see the amended sub'S. 
(5) of s. 144.J 


As to the appointment of an auditor the position of a private 
company not being the subsidiary company of a public company is 
materially different from other companies. It appears that a private com' 
pany can appoint any person as auditor, whether he holds a certificate 
from the Central Government or not, except a director or officer of the 
company or a partner of such director or officer. But there is no bar to 
t"® appointment of any person in the employment of such director or 
officer [see sub's. (1) of s. 144 and cl. (hi) of sub-s. (5) thereof]. 

A- 3 to the powers and duties of auditors, what their reports and 
certificates should contain and whether they are officers of the company 
or not Stc., &.c. see s. 145 and notes at pp. 365-368. 

< t ~ tk e purposes of ss. 235, 236 and 237 of the Act the word 
officer includes an auditor [see s. 2 (1) (11)]. Consequently an auditor 
hable for misfeasance mentioned in s. 235 (see notes at pp. 
5oo 592). He may be liable to heavy punishment, if he destroys, 
mutilates, alters of falsifies or fraudulently secretes any books, papers or 
securities or makes or is privy to the making of any false or fraudulent 
entry in any register, book of account or document of the company with 
intent to defraud or deceive any person [see s. 236 and s. 2 (1) (11)]. As 
to s. 237 see under the next heading. 


New provisions relating to auditors. 


Sub-s. (4) of the new s. 77 provides that the statutory report shall, 
so far as relates to the shares allotted by the company and to the cash 
received in respect of such shares and to the receipts and payments of 
the company, be certified as correct by the auditors. 

The new s. 86C provides that any provision made in the articles or 
a contract for indemnifying any person employed as an auditor by the 
company against any liability which by virtue of any rule of law would 
otherwise attach to him in respect of any negligence &c. shall be void, 
out the company may indemnify him against any liability incurred by 
him in defending any civil or criminal proceedings in which judgment is 
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given in his favour or in which he is acquitted or if any relief is granted 
to him under s. 281 [see proviso (a) to s. 86C.J 

Where a prospectus is issued by a company which has been carry¬ 
ing on business prior to the issue thereof, the prospectus must set out a 
renort by the auditors with respect to the profits &c. of the company 
(including its subsidiary company, if any) mentioned in cl. ( 1 ) of the new 

sub-s. (1A) of s. 93. 

The new s. 141A provides that if upon the report of inspectors 
appointed under s. 138 prosecutions are instituted against a person or 
persons it will be the duty of the auditors of the company, past and 
present’(other than the accused), to give to the Advocate General or the 
Public Prosecutor all assistance in connection with the prosecutions 

[see sub-ss. (2) &. (3) of s. 141A.] 

As to the obligation of the auditors regarding the balance-sheet and 
the profit and loss account see s. 145. The amended sub-s. (2) thereof 
requires that their report must state the following additional particulars : 
(1) whether or not in their opinion the balance-sheet and the profit and 
loss account are drawn up in conformity with the law, (2) whether in 
their opinion books of account have been kept by the company as re¬ 
quired by s. 130. 

The new sub-s. (2A) of s. 145 provides that where any of the matters 
referred to in sub-s. (2) is answered in the negative, or with a qualifica¬ 
tion, the report shall state the reason for such answer. 

The new sub-s. (4) of that section provides that the auditors shall be 
entitled to receive notice of and attend any general meeting of the 
company at which any accounts examined or reported on by them are 
to be laid, and they may make any statement or explanation they desire 
with respect to the accounts. 

The new sub-s. (5) of s. 145 lays down the penalty if the auditor’s 
report does not comply with the requirements of that section. 


f n a voluntary winding up the declaration of solvency mentioned in 
sub-s. (1) of the new s. 207 must be supported by a report of the com¬ 
pany’s auditors Lsee sub-s. (2) of s. 207]. 

The new s. 237 has made detailed provisions for instituting criminal 
proceedings against past or present directors, managers or other officers 
including auditon-see 3 . 2 (1) (11)] if it appears to the Court or the 

liquidator (in a voluntary winding up) in the course of a winding up of 

the company that any such person or persons have been guilty of any 

offence in relation to the company for which he is criminally liable. In 

such proceeding it shall be the duty of the auditor (if he is not an accused 

person) past or present, to give the Advocate General or the Public 
Prosecutor all assistance in connert-inn „nVk ♦.]^ « . r i 

(1) (2) (5) (6) and 17) nf c ^ th the prosecution [see sub-ss. 

!ogS il'ILtsJS ±. tep ° f » 

employed Is auditors of 2 a comp^n y U |f ^ as powet to eye relief to- persons 
and reasonably. ^° Utt that the liters acted honestly 
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Registrar of Companies. 

Under s. 6 the memorandum of association of a company must state 
the province m which its registered office is to be situate. The comnanv 
must be registered at an office established in that province bv the 
Government under s. 248. 

Any person may inspect the documents kept by the registrar on 
payment of such fees, as may be fixed by the Government, not exceeding 
one rupee for each inspection ; and any person may get a certificate of 
incorporation of any company or a certified copy or extract of any other 
document or any part thereof on payment of such fees, as may be fixed 
by the Government, not exceeding Rs. 3 for a certificate of incor¬ 
poration and not exceeding 6 as. for every 100 words or part thereof 
required to be copied (s. 248). 

As to the presumption of correctness and relevancy of the docu¬ 
ments certified by or filed with the registrar see notes at 615. 

For fees to be paid to the registrar see pp. 760-762, p. 811 and p. 858. 

Investigation by the registrar. 

On perusal of any document submitted to him under the Act if 
the registrar is of opinion that any further information or explanation 
is necessary he may call for the same ; and all persons who are or have 
been officers or liquidators of the company are bound to give such 
information or explanation on pain of a fine not exceeding Rs. 50 in 
respect of each offence, and the Court may on the application of the 
registrar and upon notice to the company make an order on the company 
for production of such documents as in its opinion may reasonably be 
required by the registrar for his investigation and allow the registrar 
inspection thereof on such terms and conditions as it thinks fit. The 
information or explanation, if furnished, will be annexed to the original 
document and will be subject to the like provisions as to the inspection 
and taking of copies as the original document [see the amended s. 137 
and the new sub-s. (7) thereof]. 

If the information or explanation is not furnished within the 
specified time or if it appears to the registrar to be unsatisfactory or if 
it discloses an unsatisfactory state of affairs, it will be the duty of the 
registrar to make a report to the Government [see s. 137]. 

If it is represented to the registrar in materials placed before him 
by any contributory or creditor that the business of the company is 
carried on in fraud of its creditors, or in fraud of persons dealing with 
the company or for a fraudulent purpose, the registrar may, after giving 
the company an opportunity of being heard, by written order call on 
the company for information or explanation on matters specified in the 
order. If upon investigation the registrar is satisfied that the representa¬ 
tion upon which he has taken action is frivolous or vexatious, he must 
disclose the identity of the informant to the company [see the new sub-s. 

(6) of s. 137]. 

The amended s. 166 gives the registrar power to make an applica¬ 
tion to the Court for winding up a company with the previous sanction 
of the Government on the ground mentioned in cl. (i) of proviso (aa) 
of s. 166 (see s. 166). 


[ 53 ] 



INDIAN COMPANY LAW 


The new 3 . 249A provides that if a company having made default 
in complying with any provision of the Act in respect of filing with, 
delivering or sending to, the registrar any return, account or other 
document or in giving notice to him of any matter, fails to make good 
the default within 14 days after notice to the company requiring it to do 
so, the Court may, on an application by any member or creditor of the 
company or by the registrar, make an order directing the company or 
any officer thereof to make good the default within such time as may 
be specified in the order. Any such order may provide that all costs of 
and incidental to the application shall be borne by the company or by 
any officer thereof responsible for the default. 

Inspection and Institution of Prosecution. 


Upon the report of the registrar under s. 137 or on the application, 
in the case of a banking company of members holding not less than one- 
fifth of the shares issued, and in the case of any other company having a 
share capital, of members holding not less than one-tenth of the shares 
issued or in the case of a company not having a share capital, on the 
application of one-fifth of the members, the Government may appoint 
one or more competent inspectors to investigate the affairs of the company 
in such manner as the Government may direct (s. 138). The members 
applying are to satisfy the Government of their bona fides and may 
be directed to give security for costs of the inquiry (s. 139). All persons 
who are or have been officers of the company are bound to produce to the 
inspectors all books and documents in their custody or power and the 
inspectors may examine any person on oath. As to the penalty for diso¬ 
bedience see s. 140 (3). The inspectors will report their opinion to the 
Government who will send a copy thereof to the registrar and another 
copy to the registered office of the company and a further copy to the 
applicants at their request. All expenses relating to the investigation will 
have to be borne by the applicants, but the Government may direct them 
to be paid by the company (see the amended s. 141). 

Formerly there was no machinery for instituting prosecutions 
against delinquent persons upon the report of the inspectors Now this 

guiUy of any offence in 'relation 

criminally liable, the Government shall 1 a 1 e 

General or rhe PobUc 

and agents of the 8 company pLt and present Si ^ d V ° f a11 °® CerS 

includes bankers, legal S ' 23 W °^ agents , in this section 
company. 13efS and audlt °« employed by the 

If a director, manager or oth^r . 

such prosecution, he shall not, without cer , ls L C0I ^ lcte d as a result of 

of or in any way concerned™ or t l ° f the P 0urt ’ be a director 

company for 5 years from the Hat* 1c P ? rt in tbe ma nagement of a 
s. 141A]. 6 date of 8u ch conviction [sub-s. (4) of 
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A company may also by a special resolution appoint such inspectors 
and they will have idential powers except that instead of reporting to the 
Government they will report in such manner and to such persons as the 
company in general meeting may direct (s. 142). 

A copy of the report of any inspector appointed under the Act 
authenticated by the seal of the company will be admissible in evidence 
as evidence of the opinion of the inspector (s. 143). 

Service and Authentication of Documents. 

A document may be served on a company by leaving it at or by 
sending it by post to its registered office (s. 148) ; and a document may be 
served on the registrar by sending it to him by post or delivering it to 
him or by leaving it for him at his office (s. 149). 

A document or proceeding requiring authentication by a company 
may be signed by a director, secretary or other authorized officer of the 
company and need not be under its common seal (s. 150). 

Arbitration and Compromise. 

A company can by written agreement refer an existing or a future 
dispute to arbitration under the Indian Arbitration Act, 1940. It can also 
delegate to the arbitrator power to settle any terms or to determine any 
matter which its directors or other managing body are entitled to settle 
or determine. In such arbitration the provisions of the Indian Arbitra¬ 
tion Act, 1940 will apply (s. 152 and noted thereto). 

It should be remembered in this connection that an award under 
the said Act is enforceable as a decree, and that no decree should be 
passed upon such an award, and if passed it would be without juris¬ 
diction and a nullity (see pp. 372-373). As to the object of s. 152 and 
other matters see notes at pp. 370-373. 

Carrying on Business with less than the Legal 

Minimum of Members. 

C 2V company must not carry on business for more than six months 

number of its members has been reduced to less than two in 
the case of a private company, and less than seven in the case of any 
other company. For the consequences of doing so see s. 147. It may also 
be wound up under s. 162 (iv). 

Private Company. 

A private company is almost on the same footing as a public 
company with the following differences :— 

(1) For forming a private company only two persons are necessary 
to subscribe the memorandum of association (s. 5). As regards the 
memorandum of association there is no other difference between a public 
and a private campany. 

(2) A private company must by its articles restrict the right to 
transfer its. shares [s. 2 (13) (i) (a)]. Restrictions are usually placed on 
transfer of shares without first obtaining the approval of the directors, 
or transfer to outsiders without first offering them to the existing 
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members at a price to be determined in accordance with the provisions 
therefor in the articles. This serves the double purpose of first ensuring 
the continuance of the private character of the company, and secondly 
of preventing an increase in the numbers of members. 

(3) It must limit the number of its members to fifty exclusive of 
persons in the employ of the company. Therefore it is necessary to 
frame the articles so that by transfer of shares or otherwise the number 
of its members does not exceed fifty. The joint holders of a share or 
shares will be considered as a single member. 

(4) A private company must by its articles [s. (13)] prohibit any 
invitation to the public to subscribe for any shares or debentures of the 
company. Not only the shares but also the debentures of the company 
should never be offered to the public for subscription. 

A private company must not allow the number of its members to 
fall bellow two [see ss. 147 and 162 (iv)]. 

If a private company fails to observe the above restrictions it will 
lose the privileges granted by the Act to these companies. For an 
enumeration of the privileges see pp. 38-40 and for commentary on s. 2 
(13) see pp. 37-40. 

On account of its special privileges and also of the advantages of its 
distinct legal personality apart from its component members and of a 
limited liability without the apprehension of losing the private character, 
a large number of firms have been and are being converted into private 
limited companies. As to the agreement for sale of a business to a new 
private company see Form 4 at pp. 1092-1093, and for agreement by 
partners to convert the partnership business into a private company see 
Form 5 at p. 1093. For the form of the articles of association of a private 
limited company intended to be managed by the Governing Director see 
Form 65 (pp. 1142-1146). 


New provisions regarding private companies. 

The amended s. 17 provides that the articles of association of a 
company shall in any event be deemed to contain regulations indential 

im i n S3 m reg J u ! a , t ] on3 56 - 66 > 71 - 78 > 79 > 80. 81, 82, 95, 

L\k 13 ’ V 4 ’- 115 , a n d 116 contained in Table A. But regula¬ 
tions 78 to 82 both inclusive shall not be deemed to be included in the 
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manner that they no longer include the provisions of s. 2 (11 (131 (hi t y, 
company shall, as on the date of the alteration, cease to be a DriVat 
company and shall, within 14 days after the said date, file with the 
•registrar a prospectus or a statement in lieu of prospectus in Form II in 
the Second Schedule (see pp. 766-770). For the consequences of default 
see sub-s. (2) of s. 154. As to the requirements of prospectus, if one is 

filed, see proviso to the new sub-s. (4) of s. 93. 

Where the articles of a private company include the above provi¬ 
sions, but default is made in complying with any of those provisions, the 
company will cease to be entitled to the privileges and exemptions 
conferred by the Act on private companies, and thereupon the provisions 

r u wi ^ app l y to company as if it were not a private company 

[sub-s. (3) of s. 154]. Power has however been given to the Court for 
relieving a company from these consequences [see proviso to sub-s. (3) 

of s. 154]. 

Th e Companies (Amendment) Act, 1936 by introducing new provi¬ 
sions has made, as regards the privileges and exemptions, a distinction 

between private companies which are not, and those which are, subsidiary 
companies of public companies. 

The following privileges and exemptions have been conferred on 
ail private companies, whether subsidiary or not:— 

(1) The provisions of s. 43 (issue of share-warrants to bearer) do 
not apply to a private company [s. 43 (2)]. 

(2) The provisions of s. 77 (holding statutory meeting and sending 
statutory report to members and the registrar) do not apply to a private 
company [s. 77 (11)]. It should be noted that under the old s. 77 the 
holding ot a statutory meeting was obligatory though not the sending of 
the report to the registrar. 

(3) The provision that notwithstanding anything contained in the 
articles not less than two-thirds of the whole number of directors shall 

e persons whose period of office is liable to determination at any time 

y retirement of directors in rotation does not apply to a private com¬ 
pany [s. 83B (2)]. 

(4) S. 84 providing restrictions on appointment or advertisement 
or directors does not apply to a private company or a company which was 
a private company before becoming a public company [sub-s. (3) of s. 84]. 
tor the definition of a public company see clause (13A) of sub-s. (1) of s. 2. 

.(5) The restriction put by s. 87-1 on managing agents in the 
appointment by them of directors (more than one-third of the whole 
number of directors) does not apply to a private company. 

The following privileges and exemptions have been conferred on 
those private companies only which are not subsidiary companies of 
public companies:— 

(1) The new provisions of sub-s. (1) of s. 79 relating to general 
meetings and notices, proxies, polls and rights and liabilities of classes of 
shareholders relating thereto will not apply to such a company. 

(2) The obligation to have at least 3 directors will not apply to 
such a company [s. 83A (2)]. 


i 
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(3) Prohibition of making loans or guaranteeing any loan to a 
director will not apply to such a company [s. 86D (3)]. 

(4) Restriction on the powers of directors regarding selling or 
disposing of the company’s undertaking and remitting any debt due by a 
director will not apply to such a company (s. 86H). 

(5) Limitation of the duration of a managing agent’s office to 20 
years will not apply to such a company [s. 87A (5)]. 

(6) Restrictions on the provisions for remuneration of a managing 
agent will not apply to such a company [s. 87C (4)]. 

(7) Prohibition of loans to managing agents and restrictions on 
their powers of contract for the sale, purchase &c. with the company 
will not apply to such a company [s. 87D (4)]. 

(8) Prohibition of voting by interested directors in respect of 
contracts or arrangements will not apply to such a company, [proviso 
to s. 91B (3)]. 


(9) Provisions regarding contracts by agents in which the company • 
is the undisclosed principal made in s. 91D will not apply to such a 
company [s. 91D (1)]. 

(10) The obligation to have a certificated auditor and the prohi¬ 
bition of appointing as auditor a person who is in the employment of 
a director or officer of the company will not apply to such a company 

[s. 144 (1) & (5)J. 


In a word a private company which is the subsidiary company of 
a public company will not have the latter set of privileges and exemptions 
(1 to LU) but all other private companies will enjoy both the sets of 
privileges and exemptions mentioned above. 


In drawing up the articles of association of a private company one 

additi0n t0 the ® a *ers mentioned in clause 
r^rrpH i-n in « 1? S / ? x pr ? vl ^ n8 are to be made in respect of matters 
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be registered and the division thereof into shares of a fixed amount • no 
subscriber of the memorandum can take less than one share • and each 

subscriber must write opposite to his name the number of ’ shares he 


Associations for mutual assurance and those mentioned in s. 26 are 
generally formed as companies limited by guarantee. 

v to the form of the memorandum of association of a companv 
limited by guarantee and having a share capital see Form C at pp. 778-779 
and that of its articles see p. 779. For the memorandum of such a com- 

^ n iim t nm Vmg It Sha l e , capita l s , ee Form B at p. 774 and Form 11 at 
pp. 1100-1101 ; and for the form of the articles of association of such a 

company see pp. 774-778. As to the fees for registering a company 

limited by guarantee see pp. 760-761 and for stamp duty see App. L As 

to such companies generally see s. 7 and notes at p. 72. 

In the case of a company limited by guarantee and not having a 

share capital and registered after 1st April, 1914, the memorandum, the 
articles or a resolution of the company cannot give any person a right to 
participate in the divisible profits of the company otherwise than as a 
member, it the memorandum or articles or any resolution of a company 
limited by guarantee and registered after 1st April, 1914, purport to 
divide the undertaking of the company into shares or interests, this will 
be treated as a provision for a share capital, notwithstanding that the 
nominal amount or number of the shares or interests are not specified by 
such memorandum, articles or resolution (s. 27). 

• i A c °™p™y limited by guarantee must register with its memorandum 
articles of association signed by the subscribers to the memorandum and 
prescribing regulations for the company. If the company has not a share 
capital, the articles must also state the number of members with which 
the company proposes to be registered (s. 17). 

As to the articles generally see notes at pp. 86-90 ; and as to the 
alteration of articles see s. 20 and notes at pp. 91-95. 

A comply limited by guarantee and registered after 1st April, 1914, 
m a Yi if it has a share capital and is so authorized by its articles, increase 
or reduce its share capital in the same manner and subject to the same 
conditions in and subject to which a company limited by shares may 
increase or reduce its share capital under the provisions of the Act (s. 66). 

Unlimited Companies. 

As has been observed above [see p. (4)] unlimited companies are 
* ormec * now-a-days. For definition of an unlimited company see s. 
ft is t0 content:s °f the memorandum of such a company see s. 

u ^° r . e ^ orm memorandum of an unlimited company having a 
7 Qn re ca P* ta l see Form D at p. 780 and for the form of its articles see pp. 
780-781. See also notes at p. 73. 

An unlimited company must register, with its memorandum, articles 
signed by the subscribers to the memorandum, and if the company has a 

k* re u Ca u ita l, articles must state the amount of share capital with 
which the company proposes to be registered. If it has not a share capital 
the articles must also state the number of members with which the com¬ 
pany proposes to be registered (s. 17). 
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As to the articles generally see notes at pp. 86-90 and as to the 
alteration of the articles see s. 20 and notes at pp. 91-95. 

Any company registered as an unlimited company may register under 
the present Act as a limited company, but such registration will not afreet 
any debts, liabilities, obligations or contracts incurred or entered into by, 

to, with or on behalf of the company before the registration and these 

debts &x. may be enforced in manner provided by Part VIII of the 
present Act (s. 67). 

An unlimited company having a share capital may, by its resolution 
for registration as a limited company, (a) increase the nominal amount of 
its share capital subject to the condition laid down in s. 68 and (b) 
provide that a specified portion of its uncalled share capital shall not be 
capable of being called up except in the event and for the purpose of the 
company being wound up (s. 68). 

Reserve Liability of Limited Company. 

A limited company may by special resolution provide that any 
portion of its share capital not already called up shall not be capable of 
being called up, except in the event and for the purpose of the company 
being wound up (see s. 69 and notes thereto). 

Existing Companies. 

An existing company” has been defined as a company formed and 
registered under the Indian Companies Act, 1866, or under any Act or 
Acts repealed thereby, or under the Indian Companies Act, 1882 [s. 2 (7)J* 

The present Act applies to such a company, with the exception of Table 
A. See ss. 250 to 252. 


Subsidiary Company and Holding Company. 

For the definition of a subsidiary company see the new sub-s. (2) of 
s. 2. Roughly speaking it is a company more than 50 per cent, of whose 
issued share capital or voting power is held by another company or the 
majority of whose directors can be appointed by another company which 
is called the holding company. A subsidiary company, it appears, may be 

1C c . om P? n ^’ a _pnvate company or may not be a company within 
the meaning of the Companies Act. Where the shares of such a company 
are held as security by a company the ordinary business of which is the 
lending of money or where the majority of directors can be appointed by 

by Vlrtue M t ? f powe ” contained in a debenture trust-deed, the 
latter ompany W1 not be deemed to be a subsidiary company of the 

on buTn h e7s e prior 0 to P is C sue S themoftlS reponmQ 7 ^ IT h T C «2Tf 

, 93 show jhe ps.fc “ A) ° f 
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the balance sheet of the holding mmn there shall be annexed to- 

profit and loss account and auditor*’ ^ au 5^ ted balance sheet, 

companies, and a statement Lned in P ° n ° f the * ubsidiar y company or 

profits and losses of the subsidiary comml! 11 ™ 6 °l S- 13 , 3 stating how the 

y ompany, or, where there are two or 
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more subsidiary companies, the aggregate profits and losses of those 
companies have been dealt with in or for the purposes of the accounts of 
the holding company, and in particular how and to what extent—(a) 
provision has been made for the losses of a subsidiary company either in 
the accounts of that company or of the holding company or of both, and 
(b) losses of a subsidiary company have been taken into account by the 
directors of the holding company in arriving at the profits and losses of 
the company as disclosed in its accounts. For detailed provisions in this 
respect the new s. 132A should be carefully read. 

The holding company may by a resolution authorize representatives 
named therein to inspect the books of account kept by a subsidiary 
company [sub s. (5) of s. 132A]. 

.The. rights conferred by s. 138 upon members of a company may be 
exercised in respect of a subsidiary company by members of the holding 
company as if they were members of that subsidiary company [sub-s. (6> 

of s. 132A]. 

S. 277M provides that a banking company shall not form any subsi¬ 
diary company except a subsidiary company formed for the purpose of 
undertaking and executing trusts, undertaking the administration of estates 
as executor, trustee or otherwise and such other purposes as set forth in 
s. 277F as are incidental to the business of accepting deposits of money 
on current account or otherwise. Save as aforesaid a banking company 
shall not hold shares in any company whether as pledgee, mortgagee 
or absolute owner of an amount exceeding forty per cent, of the issued 
share capital of that company [see sub-s. (2) of s. 277M]. As to the 
saving of shares held by a banking company before 15th January, 1937 
see proviso to sub-s. (2) of s. 277M. 

A subsidiary company which is a private company is not entitled to 
most of the privileges and exemptions enjoyed by ordinary private com¬ 
panies [see under the heading Private Companies, ante]. 

Companies Authorised to be Registered 

under the present Act. 

As to the companies authorized to be registered under the present 
Act, requirements for and mode of such registration and the effect of 
such registration see ss. 253 to 269. For applications by an existing 
company for registration as a limited company and an unlimited company, 

see Forms XXX and XXXI respectively at pp. 842-844. In the case of 
registration of an existing company as a limited company, for filing with 
e . * e £i strar copy of resolutions assenting to registration with limited 
liability, see Form XXXII at p. 844. For the filing of a list of members 
under s. 255 in connection with registration of an existing company 
see Form XXXIII at pp. 844-845. For the filing of statement of nominal 
capital, its division into shares, the number of shares taken and the 
amount paid thereon, or the amount of stock of which it consists also 
of the name and registered office of the company under ss. 255 and 266, 
see Form XXXIV at pp. 845-846. For declaration verifying documents 
delivered to the registrar with application for registration, see Form 
XXXV at p. 846. When a company is registered under these provisions 
all suits and other proceedings against it instituted before such registration 
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will be allowed to proceed, but a decree or order passed therein will 
not be capable of execution against any individual member of the 
company, and in the event of the property and effects of the company 
being insufficient to satisfy the decree or order, an order may be obtained 
for winding up the company (s. 265). The provisions of the present Act 
in respect of staying and restraining suits and legal proceedings upon the 
presentation of a winding up petition, and those in respect of commence¬ 
ment of and proceeding with suits and legal proceedings after the winding 
up order will apply to such a company. 

Companies Established Outside British India* 

Every company incorporated outside British India which has or 
establishes a place of business in British India is required to comply 
with the provisions of s. 277. The following Forms are to be used 
for the following purposes : for particulars of mortgages or charges, 
Form XVIII (p. 831) ; for particulars of modification of mortgage or-' 
charge, Form XIX (p. 832) ; for particulars of mortgage or charge subject 
to which property has been acquired on or after 15th January, 1937,' Form 
XX (p. 833) ; for registration of series of debentures, Form XXII (p. 836) l 
for registration when more than one series of debentures, Form XXUt 
(p. 837) ; for memorandum of satisfaction of mortgage or charge, Form 
XXVII (pp. 840-841) ; for filing charter (See., mentioned in cl. (a) of sub-s, 
(1) of s. 277, constituting or defining the constitution of the company, Form 
XXXVI (pp. 847-848) ; for notice of address of the registered or principal 
office of the company, Form XXXVII (p. 849); for lists of directors and • 
managers required by s. 277, Form XXXVIII (pp. 849-850); for return of 
persons authorised to accept service under s. 277, Form XXXIX (p. 850) ; 
for notice of alteration in charter &.c. under s. 277, Form XL (p. 851) ; 
for notice of alteration in the registered or principal office of the company 
under s. 277, Form XLl (pp. 851-852) ; for notice of situation of the 
principal place of business in British India or of any change therein, Form 
XLII (pp. 852-853); for notice of alteration of directors and managers, 
Form XLUl (p. 853); for notice of alteration in the names of (or ?) 
addresses of persons authorised to accept process, Form XLIV (p. 854); 
for statement of affairs under s. 277, Form XLV (p. 855). 


New provisions . 

With respect to the above companies a number of new provisions 

AcSofim ' C0m ‘ , ' nk ’ 'Amendment) Ac., 1936 and the 

, compan J , is . , to file with the registrar the full address of 
that office in British India which is to be deemed the principal place 
of its business [see the new cl. (e) of sub-s. (1) of s. 277]. P P P 

reeistrar^of'such ^comn ^' lree , c °P ies of which are to be filed with the 

ofl 277 doesnot^ comafn y Jfi Ulred r ° be filed under cL W of sub*. 
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legible characters in every prospectus inviting subscriptions for its shares 

M 3 up^'keads and letter paper, notices, advertisements and other 
official publications of the company in British India, and to be affixed ™ 
every place where it carries on business [s. 277 (5)]. 

As to the restriction on sale and offer for sale of shares and deben¬ 
tures before the issue of a prospectus and as to the contents &c ofsnrh 

prospectus see ss. 277A and 277B. For the consequences of cotraven- 
tion of these sections see sub-s. (5) of s. 277A. 

It shall not be lawful for any person to go from house to house 

shares of such a company for subscription or purchase (see 

s. 277C). For the consequences of contravention of this section see sub-s 
(3) of this section. 

A s to the provision for registration of charges see the new s. 277D. 
The provisions of ss. 118 and 119 (registration and appointment 
of a receiver and filing his account) will mutatis mutandis apply to 
such companies. The provisions of s. 130 will apply to such companies 
to the extent of requiring them to keep at their principal place of 
business in British India books of account regarding money received and 
expended, sales and purchases made, and assets and liabilities in relation 
to their business in British India [see the new s. 277E]. The amendments 
made in ss. 277D and 277E by the amending Act II of 1938 have been 
shown within square brackets. 


Co 


II 


promise and Arrangement. 


S. 153 of the Act provides that where a compromise or arrangement 
is proposed between a company and its creditors or any class of them or 
between the company and its members or any class of them, the Court 
may on the application of the company, or any creditor, member or 
liquidator of the company, order a meeting to be called, held and com 
ducted in. such manner as the Court directs. If a majority in number 
representing three-fourths in value of such creditots or members present 
in person or by proxy at the meeting agree to any compromise or arrange¬ 
ment, the same shall, if sanctioned by the Court, be binding on the 
creditors or members whose meeting was directed to be held and also on 
the company, and in the case of a company in the course of being wound 
up, on the liquidator and contributories. 

This section is wide enough to include any reasonable compromise 
or arrangement and, as a matter of fact, advantage has been taken of 
this section to carry through schemes of the most varied character. 

In this country, particularly in Bengal, on account of economic dis¬ 
tress a large number of loan companies which took deposits of money on 
condition to repay at a notice of a week, 6 months, a year or at most 2 
or 3 years and having no corresponding liquid assets, has been unable to 
meet the demands of the depositors. They have largely taken and are taking 
advantage of this section. Most of them having adequate securities in 
landed properties, hope to repay the depositors’ money if they get sufficient 
time. For this purpose a scheme is prepared for sanction at a depositors’ 
and creditors’ meeting under which they agree not to demand their 
dues (whether under judgment or not) for a certain number of years in 
which time the company undertakes to pay them gradually and rateably 
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as the company’s dues from its debtors are realized. As regards manage¬ 
ment in the meantime, majority of the directors are elected under he 
scheme by the depositors and creditors and the directors again elect the 
managing directors and other executive authorities of the company and 
control them in the matter of realization and distribution of the moneys 
realized The depositors and other creditors readily assent to the scheme 
as they have found by experience that they may get more in this way 
than by a compulsory liquidation, which, to say the least, is troublesome 
and expensive. It is not unlikely that in this country this alternative 
mode of liquidation will more and more appeal to the creditors ot com- 
panies which cannot readily meet their obligations but can do so partly 
at least in course of a few years under the control of directors appointed 
by the creditors. It should be noted however that for this purpose some¬ 
times it may be found necessary to alter the articles of association. 

In this way within the time allotted in the scheme the assets of the 
company must be realized and distributed ; but on the expiration of the 
time mentioned above, the creditors will be at liberty to take whatever 

action they choose. 

In England the commonest form of scheme is, as observed in 
Palmer’s Company Law [13th edition at p. 463], that a new company 
is to be formed, that the debenture-holders of the existing company 
shall take in exchange debentures or preference shares of the new com¬ 
pany and the unsecured creditors shall take a composition of so much in 
" the pound payable partly in cash and partly in shares or debentures in 
the new company and that the shareholders receive only partly paid up 
shares in the new company. 

As a matter of fact any scheme of reconstruction of a company, re¬ 
organization of its share capital or amalgamation with another company 
may be carried through under this section. 

As to the principle on which the section is based, the Court’s juris¬ 
diction, what the Court will consider in sactioning a scheme, meeting, 
voting and proxy &x. see pp. 375-387. 

As to the application for sanction of the scheme and the procedure 
in Court see Rules 40-47 at pp. 863-864. 

New provisions . 

An order made by the Court under sub-s. (2) of s. 153 sanctioning 

& S Wiethe rltr ^ ““V certified ™py of the order has been 

filed with the registrar, and a copy of every such order must be annexed 

b 0 een Ve made P U°u f b” er (3) ra of d T ^ 

complying with sub-s. (3) see sub-s. (4) h COnsequences of default ln 

. Power has been given to the Court to stay any suit or nroceedins 

rs'of - >53 \£ P X'(S 

sub-s. (7)]. 8 trom a decislon of the Court [see 

filed suits or obtained,decrees will'be de' 3ecu J ed £ red j t0 « who may have 
other unsecured creditors [see Tub-s! (6)] d t0 6 ° f the Same daSS 33 
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Reproducing ss. 154 and 155 of the English Act of 1929 the new 
ss. 153A and 153B have made detailed provisions for facilitating arrange¬ 
ments and reconstructions, amalgamations, compromises and arrange¬ 
ments and power has been given to acquire shares of dissenting share¬ 
holders in this connection. For form of notice to dissentient share¬ 
holders under s. 153B, see Form XXIX at pp. 841-842. 

Defunct Companies. 

There is a way in which a company’s existence may inexpensively 
be brought to an end. S. 247 provides that if the registrar has reasonable 
cause to believe that a company is not carrying on business or in opera¬ 
tion he may proceed under this section and after complying with the 
provisions thereof strike its name off the register, and on the publication 
in the local official Gazette of a notice to that effect, the company will be 
dissolved. But the liability of every director and member of the company 
will continue and may be enforced as if the company had not been 
dissolved. 

If the company or any member or creditor thereof feel aggrieved by 
the company having been struck off the register, the Court may, on 
application, order the name of the company to be restored to the register. 

See s. 247 and notes at pp. 613 614. 

When the directors or other authorities of a company find that on 
account of poor response of the investing public to take up its shares or 
for any other reason the company is unable to commence business,^or on 
account of want of fund and inability to raise money it cannot carry on 
business and there are no assets of the company worth the name for 
distribution amongst the creditors and shareholders, all that they have to 
do is to inform the registrar that the company is not in operation or has 
ceased to carry on business and the registrar will take necessary action. 

Court having Jurisdiction. 

Cl. (3) of sub-s. (1) of s. 2 says that “the Court” means the Court 
having jurisdiction under the Act. S. 3 says that the Court having juris¬ 
diction under the Act shall be the High Court having jurisdiction in the 
place at which the registered office is situate. For the purposes of juris¬ 
diction to wind up companies the expression “registered office” means the 
place which has longest been the registered office of the company during 
the 6 months immediately preceding the presentation of the petition for 
winding up [see sub-s. (2) of s. 3 and notes at pp. 48-49]. Where the High 
Court makes an order for winding up a company, it may direct all subse¬ 
quent proceedings to be had in a District Court [see s. 164]. The High 
Court has power to transfer winding up proceedings from one District 
Court to another [s. 165]. 

Under the proviso to sub-s. (1) of s. 3 the Local Government could 
however empower any District Court to exercise all or any of the juris¬ 
dictions conferred by the Act upon the High Court, and in that case 
such District Court was, as regards the jurisdiction so conferred, the 
Court in respect of all companies having their registered offices in the 
district. 

By the Government of India (Adaptation of Indian Laws) Order, 
1937 which came into force on 1st April of that year, the expression 
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“Central Government” in s. 3, as in many other sections, has been subs- 
tituted for the words “Local Government . The effect is that from the 
aforesaid date the power referred to in the last paragraph istobe exer- 
cised bv the Central Government. But with effect from 1st April, 1938 
the Central Government has entrusted the Provincial Governments 
with its functions in respect of all the provisions of this Act other than 

su^s (3) of s. 11 , sub-s. (5) of s. 107, sub-ss. (1), (2A) and (2B) of 
s 144 s. 151, sub-s. (1) of s. 249, sub-s. (8) of s. 277 and sub-s. (2) of s. 
277G ’(see Gazette of India dated 26th March, 1938, Part I, p. 440). 
In respect of companies whose objects are confined to a single province 
and which are not trading corporations within the meaning of s. 2A 
(see pp. 26 and 42) these powers are the powers of the Provincial Govern¬ 
ment (see s. 289A and notes at p. 660). 

As a matter of fact various Local Governments conferred limited 
or full jurisdictions on selected District Courts in their provinces long 
ago (see notes under s. 3, pp. 44-45). 

Winding up. 

There are three modes of winding up a company, namely—(1) wind¬ 
ing up by the Court otherwise called compulsory winding up, (2) volun¬ 
tary winding up and (3) winding up subject to the supervision of the 
Court (s. 155). The voluntary winding up may be either the members’ or 
the creditors’ [see sub-s. (3) of s. 207]. 

Winding Up by the Court. 

Grounds. 

A company may be wound up by the Court for the following 
reasons :— % 

(1) If the company has passed a special resolution that the company 
be wound up by the Court. In such a case the directors are entitled to 
present the winding up petition in the name of the company. See s. 162 
(i) and noties at p. 407. As to what is a special resolution see s. 81 and 

notes. 
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against under clause (ii) of s. 162, but a petition for winding it up may 
be presented under clause (iii). 

(4) If the number of members is reduced, in the case of a private 
company, below two or, in the case of any other company, below seven 
[see s. 162 (iv) and notes at p. 408]. 

(5) If the company is unable to pay its debts. A company will be 
deemed to be unable to pay its debts in the following cases :— 

(a) If a creditor to whom the company is indebted in a sum 
exceeding Rs. 500 has served a demand on the company which has for 
3 weeks thereafter neglected to pay the sum or to secure or compound 
for it to the reasonable satisfaction of the creditor [see s. 163 (1) (i) and for 
detailed notes see pp. 408-411]. As to the meanings of the words 
employed in s. 163 and notes thereto see pp. 418-421. It was held that 
a notice of demand signed by an Advocate or any other agent did not 
satisfy the requirements of s. 163 (see notes at p. 420). But the new 
sub-s. (2) of s. 163 provides that the demand will he deemed to have 
been duly made if it is signed by an agent or legal adviser duly authorized 
on behalf of the creditor, or in the case of a firm if it is signed by such 
agent or by a legal adviser or any one member of the firm on behalf 
of the firm. 

(b) If execution or other process issued on a decree or order of any 
Court in favour of a creditor of the company is returned unsatisfied in 
whole or in part [see s. 163 (1) (ii)]. 

(c) If it is proved to the satisfaction of the Court that the company 
is unable to pay its debts which include the contingent and prospective 
liabilities of the company [see s. 163 (1) (iii)]. It should be remembered, 
as observed by Lord Wrenbury, that a company may be at the same time 
insolvent and wealthy (see notes at p 408). A company will be deemed 
to be unable to pay its debts within the meaning of s. 162 (v) if it is 
unable to meet its current demands, although the assets when realized 
may exceed its liabilites (see notes at pp. 408-411). 

(6) If the Court is of opinion that it is just and equitable that the 
company should be wound up. See s. 162, cl. (vi) the terms of which are 
very wide. A company may be wound up under this clause where its 
substratum is gone, where it is a “bubble company”, where there is a 
complete deadlock in its management, where it is formed to carry on an 
illegal business, where its object is fraudulent or where the particular 
circumstances of a case require it (see notes at pp. 412-417. 

Conlributorries . 

The term “contributory” means every person liable to contribute 
to th£ assets of a company in the event of its being wound up (see 

s. 158). 

The new sub-s. (1) of s. 159 provides that the liability of a contri¬ 
butory shall create a debt payable at the time specified in the calls made 
on him by the liquidator. 

No claim on the liability of a contributory will be cognizable by 
any Court of Small Causes outside the towns of Calcutta, Madras an 
Bombay [sub-s. (2) of s. 159]. 
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If a contributory dies, his legal representatives and heirs will be 
liable to the extent of the estate of the deceased coming into their hands 

[sub-ss. (1) and (2) of s. 160]. 

The new sub-s. (3) of s. 160 provides that for the purposes of that 

section the surviving co-parceners of a contributory who is a member of 
a Mitakshara joint Hindu family shall be deemed to be his legal represen¬ 
tative. 

Subject to the provisions of s. 156 in every winding up every present 
and past member of a company shall be liable to contribute to the assets 
of the company to an amount sufficient for the payment of its debts and 
liabilities and the costs, charges and expenses of the winding up, and for 
the adjustment of the rights of the contributories among themselves with 

the following qualifications 

(1) A past member shall not be liable to contribute if he has 
ceased to be a member for 1 year or upwards before the commencement 
of the winding up (for the dates of commencement of different kinds of 
winding up see p. 428), nor in respect of debts or liabilities contracted 
after he had ceased to be a member. A past member will not also be 
made liable unless it appears to the Court that the existing members are 
unable to satisfy the contributions required to be made by them in 
pursuance of the Act. So it is apprehended that if all the required 
contributions are realised from all the present members, but they do not 
satisfy the debts, liabilities, &x. mentioned above, still the past members 
will not be liable [see clauses (i) to (iii) of sub-s. (1) of s. 156]. 

(2) Members, past or present, of companies limited by shares are 
liable to contribute only the amount unpaid on the shares and no more 
[see cl. (iv) of sub-s. (1) of s. 156]. 

(3) Members of a company limited by guarantee are liable to 
contribute only up to the amount of their guarantee and no more [see cl. 

(v) of sub-s. (1) and sub-s. (2) of s. 156]. 

/ *\ A S i° t K e \ T [n h°J any P rovision in a policy of insurance see cl. 
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For the liability of directors whose liability is unlimited see s. 157. 

Petition for winding up. 
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mencement of the winding up or they have devolved on him through 
the death of a former holder (see s. 166 and notes at pp. 423-426) A 

winding up by the Court commences at the time of presentation of the 
petition (s. 168). 

The registrar of companies will not be entitled to present a winding 
up petition—(1) except on the ground that from the financial condition 
of the company as disclosed in its balance sheet or from the report of the 
inspector appointed under s. 138 it appears that the company is unable to 
pay its debts, and (2) unless the previous sanction of the Government 
has been obtained therefor after the company has been afforded an 
opportunity of being heard [see proviso (aa) to s. 166]. 

•i P\ tition . b y a contingent or prospective creditor will not be heard 
until he has given security for costs and until a prima facie case for 

?i 8 Up established to the satisfaction of the Court [see s. 

166 (c)J. As to which of the creditors can present a petition for winding 
up and which of them cannot, see notes at p. 423. 

Different High Courts have made rules prescribing the mode of pro¬ 
ceedings to be had for winding up a company in such Court and the 
Courts subordinate thereto (see s. 246). As to those made by the Calcutta 
J^^h Court see App. F, pp. 859-918. For want of space the rules made 
hy other High Courts could not be given in this book, but they are on 
the same lines as they are all presumably based upon the English Compa¬ 
nies (Winding up) Rules. 

As to the verification, advertisement and service of the petition &c. 
see Rules 51-57 at p. 865, and also the forms referred to there. 

As to the attendance of creditors and contributories at proceedings 
in Court see Rules 48-50 at p. 864. For the mode of service of notice 
&c. upon creditors and contributories see Rules 250 and 251 at p. 882. 

Injunction. 

After the presentation of the winding up petition and before making 
an order for winding up the Court may, upon application of the company 
or of any creditor or contributory, restain further proceedings in any suit 
or proceeding against the company (s. 169). 

Provisional liquidator. 

At any time after the presentation of a petition and the making of 
an order for winding up, the Court may appoint a provisional liquidator 
but shall before making any such appointment give notice to the 
company [see the amended sub-s. (2) of s. 175]. On hearing the petition 
°f the Court makes an order for winding up the company, it shall, except 
where a liquidator is appointed simultaneously, forthwith cause intima¬ 
tion thereof to be sent to the official receiver [see the new sub-s. (3) of s. 
170]. As to the mode of application for such appointment, form of 
order &.c. see Rules 72-75 at p. 867. 

Hearing of the petition. 

As to the procedure for hearing the petition see Rules 58-64 at 
PP. 865-866. On hearing the petition the Court may dismiss it with or 
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without cost, adjourn the hearing, make any interim order or pass order 
for winding up the company (see s. 170 and notes). As to the form of 
the order and service and advertisement thereof see pp. ood and oo9. 
As to the summons for directions to be taken out by official liquidator 

see Rules 69 &. 70 at p. 867. 

When an order has been made for winding up a company, the 
petitioner or his attorney must forthwith file with the registrar of 
companies a notice and a copy of the order respectively (see the amended 

s. 172 and Rule 65 at p. 866). 

As to the use of any affidavit in any proceeding taken in the 
winding up after the order see Rule 71 at p. 867. 

Such order will be deemed to be notice of discharge to the servants 
of the company, except when its business in continued [s. 172 (3)]. 

A winding up order will operate in favour of all creditors and 
contributories of the company (s. 167). 

As soon as a winding up order has been made, the official receiver 
automatically becomes the official liquidator of the company and will 
continue to act as such until his further continuance is terminated by an 
order of the Court [sub-s. (2) of the new s. 171 A]. The official receiver 
shall as such liquidator forthwith take into his custody and control all 
the books, documents and assets of the company. He will receive such 
remuneration as the Court will fix [sub-ss. (3) & (4) of s. 171 A]. For the 
meaning of the expression “official receiver” see sub-s (1) of s. 171A. 

Transfer of winding up proceedings. 

For the provision as to transfer of winding up proceedings from 
the High Court to a District Court or from one District Court to 
another District Court see ss. 164 and 165. As to the mode of applica- 
tion for such transfer see Rule 240 at p. 880. 


Stay of suits &c. against the company. 

Where a winding up order has been made or a provisional liqui¬ 
dator has been appointed, no suit or other legal proceeding against the 
company can be commenced or proceeded with except by the leave of the 
winding-up Court. See the amended s. 171 and notes at pp. 435-442. 
Before the amendment suits or other legal proceedings against the com¬ 
pany were not automatically stayed before the winding up order. But 
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Stay of winding up proceedings. 

At any time after an order for winding un on t-1-w* 

any creditor or contributory, the Court can stay the winding up pieced 

ings altogether or for a limited time on such terms and conditions as the 
Court thinks fit. See s. 173 and notes at pp. 444 445. 


Wishes of creditors and contrihutori 


les. 


In all matters relating to the winding up the Court will have regard 
to the wishes of the creditors and contributories as proved to it bv suffi 
cient evidence ; see s. 174 and notes at pp. 445-446. For this purpose the 
Court may direct meetings of the creditors or contributories to be called 
and conducted in such manner as the Court directs, and may appoint a 
person to act as chairman of the meeting and to report the result to 
the Court. In the case of creditors regard must be had to the value 
of each creditor s debt, and in the case of contributories regard is to be 

had to the number of votes each contributory is entitled to under the 

articles (see s. 239 and notes). 

As to the meetings of creditors and contributories and proxies 
there ^ R68 168 ( ° 194 at PP ‘ 875 ' 877 > and the forms referred to 

As to the stamp on a proxy paper at a creditors’ or contributories’ 
meetings see App. L, p. 1197. 

Official liquidator. 

r F< 2 th T e ..Provisions for the appointment, resignation, removal &c., 
ot an ofticial liquidator and as to how he should be described see ss. 175 
to 177 and notes thereto. As to the procedure for his appointment 

%r b Q 9 furnish oi oJo hitn and his duties see Rule 66 at p. 866 

an 4 ir? eS at p P* 867-868. As to his remuneration see Rules 121 

a 2; ’ll- at . i p ‘ 871 ‘ Fo t r the Provisions for death, resignation &c. of the 
ofticial liquidator see Rules 116 to 120 at p. 871. 

The official liquidator, whether appointed provisionally or not 
should take into his custody or under his control, all the property’ 
effects csx., of the company (see the amended s. 178). 

For the powers of an official liquidator with the sanction of the 
kxurt see ss. 179 and 180, and notes thereto. Subject to the control 
2* Court he can also exercise and perform the powers and duties of 
tne Court in respect of—(a) holding and conducting meetings to ascertain 
tne wishes of creditors and contributories, (b) settling lists of contribu- 
tones and rectifying the register of members where required, and 
collecting and applying the assets, (c) requiring delivery of property or 
documents, (d) making calls, and (e) fixing time within which debts and 
claims must be proved. But the official liquidator must not, without the 
S P?i C r / eave t ^ e Court, rectify the register of members or make any 
call [sub-s. (2) of s. 246]. As to the Rules regarding the official liquidator’s 
duties, investments, books of account and records, statement of affairs, 
Cs.c. see pp. 867-870. See also the amended s. 182. 

The official liquidator may, with the sanction of the Court, appoint 
an advocate, attorney or pleader entitled to appear before the Court to 
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assist him in the performance of his duties. But if he is himself an 
attorney, he cannot appoint his partner at a remuneration [ s. 151). 

In the administration and distribution of the assets of the company 
the official liquidator will have regard to any direction that may be given 
by resolutions of the creditors and contributories or by the committee ot 
inspection, and any directions given by the creditors or contributories at 
any general meeting shall in case of conflict be deemed to override any 
directions given by the committee of inspection. The official liquidator 
may summon general meetings of creditors or contributories for as¬ 
certaining their wishes, but will be bound to do so when directed by their 
resolution or requested in writing by one-third in value of the creditors 
or contributories (see the amended s. 183). If any person is aggrieved 
by any act or decision of the official liquidator, he may apply to the 
Court for redress [s. 183 (5)]. The official liquidator may himself apply to 
the Court for directions [s. 183 (3)]. But this should be done sparingly. 

For the rules relating to debts, claims and proofs see Rules 123 to 
137 at pp. 871-872 ; those relating to collection and distribution of assets 
and preparation of list of contributories see Rules 138-146 at pp. 872-873 ; 
for making calls and compromise claims see Rules 147 to 154 at pp. 873- 
874. As to the provision for appeal against the liquidator’s decision see 
s. 183 (5) and Rules 155 and 156 at p. 874. For Rules regarding sales of 
property and dividends see Rules 158-167 at pp. 874-875. 

The Rules relating to the general meetings of creditors and contri¬ 
butories to be called and held by the official liquidator and the 
proceedings and proxies thereat are to be found in Rules 168 to 194 at 

pp. 875-877. 

The official liquidator must keep proper minute books of his pro¬ 
ceedings and any creditor or contributory may, subject to the control of 
the Court, inspect the same personally or by agent [sub-s. (1) of s. 182]. 

As to the banking account and investment by the official liquidator 
see Rules 93-99 at p. 869 and as to his books of account and records see 
Rules 100-102 at p, 869. As to the disposal of books, papers and docu¬ 
ments, during progress of the liquidation, by the official liquidator see 
rule 120 at p. 871. 


New provisions regarding liquidators. 

The obligation to furnish information and explanation relating to 

documents submitted to the registrar as provided in the amended s. 137 
applies mutatis mutandis to all liquidators also [see sub-s. (7) of s. 137]. 

The new s. 177B provides that the official liquidator shall, as soon 

as practicable, submit a preliminary report to the Court as to matters 
mentioned in clauses (a) to (c) of sub-s. (1) of that section. The official 

1 -n q wbfrb r t V, may a 30 make / furt, } er report or reports stating the manner 
hjtt K “OTJ was formed ™d whether in his opinion any fraud 

[“^ formation thereof 
CourtTti acc <aunt'of*hi 3 'receipt s*"andiavm W 'T presen PS 

the High Court [see the new sulss (2)To (4) ‘lM]?™ PreSCnbed ^ 
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Every liquidator of a company which is being wound up by the 
Court shall in such manner and at such times as may be prescribed by 
the High court, pay the money received by him into a scheduled bank 
as defined in clause (e) of s. 2 of the Reserve Bank of India Act, 1934 
(for a list of the scheduled banks see pp. 286-287). As to the penalty 
for retaining by him more than Rs. 500 for more than 10 days see sub-s. 
(2) of the new s. 244A. Such a liquidator must open a special banking 
account and pay all sums received by him as liquidator into such account 

[sub-s. (3) of s. 244A]. 

Where a company is being wound up (by or under supervision of 
the Court, or voluntarily) if there are in the hands of the liquidator 
dividends or assets unclaimed or undistributed for six months, he must 
forthwith pay the same into the Reserve Bank of India to the credit of 
the Central Government in the Companies Liquidation Account. For 
detailed provisions see the new s. 244B introduced by Act XXXVI of 
1940. For form of the said Account see p. 609. 

Committee of Inspection. 

Following ss. 198 and 199 of the English Act of 1929 the Companies 
(Amendment) Act of 1936 has made provisions for a committee of inspec- 
tion, both in the winding up by the Court and creditors’ voluntary 
winding up. See ss. 178A and 209C respectively. 

By s. 178A it has been provided that the official liquidator must 
convene separate meetings of the creditors and the contributories for the 
purpose of determining whether a committee of inspection should be 
appointed to act with the liquidator and who are to be the members 
thereof. In the event of a disagreement between the resolution of the 
two meetings the matter will be decided by the Court [see sub-ss. (1), (2) 
and (3) of s. 178A]. As to the composition, rights, proceedings &c. of 
the committee of inspection see sub-ss. (4) to (12) of s. 178A. See also 
Rules 112-115 at pp. 870-871. 

In the administration of the assets of the company and in the 
distribution thereof among the creditors the official liquidator shall have 
regard to the directions given by resolutions of the meetings of creditors 
or contributories, or by the committee of inspection and in case of conflict 
the directions given by the former will prevail [see the amended sub-s. 
(1) of s. 183]. 

Statement of affairs to the official liquidator. 

A statement of affairs of the company verified by an affidavit * and 
containing the particulars mentioned in clauses (a) to (d) of sub-s. (1; or 
s. 177A is to be submitted to the official liquidator by persons who are 
mentioned in sub-s. (2) of s. 177A. This is a very onerous duty cast upon 
the directors, managers and other officers, past or present, of the com¬ 
pany in respect of which an order for winding up has been made, an 
should be carefully read. For the Rules relating to this matter see Rules 

103-108 at pp. 869-870. 

Report and further report of official liquidator . 

After receipt of the above statement the official liquidator must 
within the period mentioned in sub-s. (1) of s. 177B submit a prelimma y 
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report to the Court as to the matters specified in clauses (a) to (c) of 
that sub-section. He may also make a further report or reports stating 
the manner in which the company was formed, and whether in his 
opinion any fraud has been committed by any person in its promotion 
or formation, or by any director or other officer of the company in 
relation to the company since the formation thereof, and any other 
matter which in the liquidator’s opinion it is desirable to bring to the 

notice of the Court (see s. 177B and Rules 109 to 112 at p. 870). 

Ordinary and Extraordinary Powers of Court. 

As to the ordinary powers of the Court regarding settlement. of list 
of contributories and application of assets of the company, delivery of 
property, payment of debts by contributories, calls, payment into bank, 
exclusion of creditors not proving in time, adjustment of rights of contri¬ 
butories, distribution of surplus assets, payment of costs and dissolution 
of the company see ss. 184 to 194 and notes to those sections. 


Private and public examinations . 

The Court has power for private examination to summon any 
officer of the company or any person known or suspected to have in his 
possession any property of the company, or supposed to be indebted to 
the company, or any person who is deemed capable of giving information 
concerning the trade, dealings, affairs or property of the company. The 
Court may also require him to produce any documents in his custody or 
power relating to the company. If any person so summoned refuses to 
appear, the Court may cause him to be apprehended and brought before 
the Court for such examination. See s. 195 and notes at pp. 496-499. 
The Court can proceed under this section of its own motion. 

On the application of the official liquidator the Court may direct any 
person who has taken part in the promotion or formation of the com¬ 
pany, or has been a director, manager or other officer of the company, to 
attend before the Court for public examination regarding the promotion, 
formation or conduct of the business of the company or as to his 

conduct and dealings as director, manager or other officer of the com- 

nn?ninn B a U fri h rl K ffici k llquidator sta te in his application that in his 

or fnLfinn j been commit ted by any such person in the promotion 
or formation of the company or by any director or other officer of the 

noTesTtVp. 500%? CO {? pany / in£ h e its formation. See s. 196 and 

the examination and t-K ° tbe m ?. de application, who may attend 
PP. 877-878 d Ke proceedln g s thereof See. see Rules 195-208 at 

butory ^toS^^arreste^and^^k p ? wer to cause an absconding contri- 
be seized (s. 197). lS bo °k 8 ’ P a Pers and moveable properties to 

addition to any exiftbg 1 powers °f the Court are in 

contributory or debtor of the r° ln8tlt uting proceedings against any 
any call or other sum (s. 198) om P an y or his estate for the recovery of 

winding up proceedings'see'Rul'es 235 - 239 °^ < 880 UP ° n termination oi 
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Enforcement of and Appeal from 


Orders. 


As to the enforcement of the orders of the Court see ss. 199 to 201 
and notes, and re-hearings of and appeals from any order or decision in 
the matter of winding up of a company by the Court see s. 202 and notes 

at pp. 504-508. 

Service of Notice &c. 

No service under the Rules made by the High Court will be deemed 
invalid by reason of any error or omission in names &x. (see Rule 251 
at p. 882). 

Costs. 


For the rules regarding costs see Rules 252 to 255 at p. 882. 

Voluntary Winding up. 

A company may under s. 203 be wound up voluntarily in the 
following cases :— 

(1) by an ordinary resolution of the company requiring it to be 
wound up voluntarily when, (a) the period fixed for the duration of the 
company expires, or (b) the event occurs on the occurrence of which the 
articles provide that the company is to be dissolved ; 

(2) by a special resolution that the company be wound up 
voluntarily ; 

(3) by an extraordinary resolution to the effect that the company 
cannot by reason of its liabilities continue its business and that it is advis¬ 
able to wind it up. 

As to what are extraordinary and special resolutions and how they 
are to be passed see the amended s. 81 and notes thereto. 

As to the form of notice of a general meeting to pass extraordinary 
resolution -to wind up voluntarily see Form 145 at pp. 1189-1190, and for 
the form of notice, of a meeting to pass a special resolution to wind 
up voluntarily see Form 146 at p. 1190. 

A voluntary winding up is deemed to commence at the time of the 
passing of the resolution for voluntarily winding up (s. 204). The expres¬ 
sion “resolution for voluntarily winding up” means a resolution passed 
under clauses (1), (2) or (3) of the amended s. 203. From that time the 
company must cease, to carry on its business except so far as may be 
required for the beneficial winding up of the company. But notwith¬ 
standing anything to the contrary in the articles the corporate state and 
corporate powers of the company will continue until it is dissolved 

(s. 205). 

Within 10 days of the passing of any special or extraordinary resolu¬ 
tion for winding up voluntarily the company must advertize the notice of 
such resolution as provided in s. 206 (1). As to the penalty for default 
see s. 206 (2). The form of such notice has been given at p. 1190 

(Form 147). 

New provisions relating to voluntary winding up . 

For the original sections 207 to 219, the Companies (Amendment) 
Act, 1936 has reproduced ss. 230 to 252 and 254 and 255 of the English 
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Act of 1929 in the new ss. 207 to 218. Two kinds of voluntary winding 
up have been introduced-(l) a members’ voluntary winding up and (2) 

a creditors’ voluntary winding up. 

Declaration of solvency. 

Where the directors at a meeting held before the date on which the 
notices of the general meeting at which the resolution for winding M p 18 
to be proposed are sent out make a declaration verified by an affidavit to 
the effect that upon making a full enquiry into the affairs of the company 
they have formed the opinion that the company will be able to pay its 
debts in full within a period not exceeding 3 years from the date ot the 
passing of the resolution for winding up the company voluntarily, the 
winding up will be a members’ voluntary winding up. The declaration 
must be supported by a report of the company’s auditors and be delivered 
to the registrar for registration. Where such a declaration is not made, 
the winding up will be a creditors’ voluntary winding up [see the new s. 
207]. For the form of declaration of solvency see Rule 248B at p. 881 
and Form 69 at p. 916. 

Members’ voluntary winding up. 

The company in general meeting shall appoint one or more liqui¬ 
dators and may fix their remuneration. On the appointment of a liqui¬ 
dator all the powers of the directors shall cease except so far as the 
company in general meeting or the liquidator sanctions the continuance 
thereof (s. 208A). 

If a vacancy occurs in the office of liquidator the company in 
general meeting may, subject to any arrangement with the creditors, fill 
the vacancy (see s. 208B). 

As to the power of the liquidator to accept shares Sec. in considera¬ 
tion for the whole or part of the business or property of the company and 
the procedure for completing the transaction see s. 208C. 

As to the duty of the liquidator to call a general meeting at the end 
of each year and of laying before the meeting an account of his acts and 
dealings and of the conduct of the winding up see sub-s. (1) of s. 208D 
(see Rule 248 at p. 881). For the consequences of default see sub-s. (2). 

As soon as the affairs of the company are fully wound up, the liqui¬ 
dator shall make up an account of the winding up and call a general 
meeting for laying before it the account [sub-s. (l)ofs. 208E]. The 
notice of the meeting should be given in accordance with sub-s. (2). 

r.okrrT™ T f V l ek after the me f tin g the liquidator shall send to the 
registrar a copy of the account and shall make a return to him of the 

K" 8 ndS 24^^!]^ ** ^ ^ 

the company wTbedeemed toTeffiss^d ^b ° f the 

° r r any ^rested p^sonmSn^order 

order deliver to the registrar a certffieH "T*®* wit ^ in 21 days of the 
will be liable to a penalty [see sub^ (5)] PV ° f ^ ° rder and in defaU t 
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Creditors' voluntary winding up. 

In the case of a creditors’ voluntary winding up the company i s to 
cause a meetmg of the creditors to be summoned and notices thereof sent 
and advertized at the time and in the manner mentioned in s 209A A 
to the statement &c. to be laid before the meeting and the procedure 

there-at see sub-ss. (3) and (4) of s. 209A. For the consequences of 
contravention of the provisions thereof see sub-s. (6). 

As to the meetings of creditors and contributories in relation to 
creditors voluntary winding up see rules 218 to 230 at pp. 879-880. 

The creditors and the company at their respective meetings mem 

tioned in s. 209A will nominate a person to be liquidator, and if thev 

nominate different persons, the final decision will rest with the Court 
(s. 209B). 

As to the appointment of a committee of inspection and the comoo- 
sition thereof see s. 209C. F 


The committee of inspection, or if there is no such committee, the 
creditors may fix the remuneration of the liquidator, and where the 

remuneration is not so fixed, it will be determined by the Court [sub-s 
(1) of s. 209D]. 


On the appointment of a liquidator all the powers of the directors 
shall cease, except so far as the committee of inspection or the creditors 
sanction the continuance thereof [sub-s. (2) of s. 209D]. 

Any vacancy in the office of a liquidator other than a liquidator 
appointed by the Court may be filled by the creditors (s. 209E). 

The power of liquidator to accept shares &.C., in consideration for 
the whole or a part of the company’s business or property mentioned in 
s. 208C shall not be exercised except with the sanction of the Court or 
the committee of inspection (s. 209F). 

As to the duty of the liquidator to call meetings of the company 
and of the creditors at the end of each year and of laying before the 
meeting an account of the dealings and of the conduct of the winding 
up see s. 209G (see Rule 248 at p. 881). As to the consequences of 
default see sub-s. (2) thereof. 

The provisions for the final meeting and dissolution are similar to 
those in a members’ voluntary winding up mentioned above (see s. 209H 
and Rule 248A at p. 881). 


Provisions applicable to either mode of winding up. 


As to the distribution of the company’s property see s. 211. For 
the powers and duties of a liquidator see s. 212. 

If from any cause whatever there is no liquidator acting the Court 
may appoint one. The Court may on cause shown remove a liquidator 
and appoint another in his place (s. 213). 

The liquidator must, within 21 days after his appointment, deliver to 
the registrar a notice of his appointment [see sub-s. (1) of s. 214]. As 
to the form of notice see Rule 249 at p. 882 and Forms 67A and 67B at 
p. 915. For the consequences of default see sub-s. (2) of s. 214. 
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Any arrangement between a company about to be or in the course 
of being wound up and its creditors shall, subject to the right of appeal 
under s. 215, be binding on the company if sanctioned by an extraordi¬ 
nary resolution, and on the company if acceded to by three-fourths in 
number and value of the creditors [sub-s. (1) of s. 215]. Any creditor 
or contributory may within 3 weeks from the completion of the arrange¬ 
ment appeal to the Court against it, and the Court may vary or confirm 
the arrangement [sub-s. (2) of s. 215]. As to the provision relating to 
appeal under s. 215 see Rule 157 (a) at p. 874. 

As to the disposal of unclaimed funds and undistributed assets 
in the hands of a liquidator in a winding up see the new s. 244B and the 
Form given at p. 609 and that in a voluntary winding up see Rules 231- 

234 at p. 880. 

Where a company finds it difficult to carry on its business on 
account of pressure from its creditors it may proceed under s. 153, s. 215, 
s. 208 C or s. 209F if any satisfactory arrangement is possible. 

Power to apply to Court. 


The voluntary liquidator or any creditor or contributory of the 
company has the right to apply to the Court to determine any question 
arising in the winding up, or to exercise, as respects the enforcing of calls 
or any other matters, all or any of the powers which the Court might 
exercise in a compulsory winding up (s. 216). 

• The liquidator or any contributory or creditor may apply for an 
order setting aside any attachment, distress or execution put into force 
against the estate or effects of the company after the commencement of 
the winding up, i. e. t after the resolution for voluntary winding up is 
passed. Such application shall be made—(a) if the attachment &c. are 
put into force by a High Court, to such High Court; (b) if the attach¬ 
ment &c. are put into force by any other Court, then to the Court 
having jurisdiction to wind up the company [see sub-s. (2) of s. 216]. 

Under the powers conferred by s. 216 the Court can stay suits and 
proceedings against the company and order delivery of books and exa¬ 
mination of persons. In short it will exercise all the powers exercisable 

in a compulsory winding up if it thinks that such exercise of power will 

be just and beneficial (see s. 216 and notes at pp. 540-543). ^ 

- Jor the mode of application and notice thereof see Rule 157 (b) 

at p. 874. For the application of the Rules printed in App F in the case 
of a voluntary winding up see Rule 256 at p. 882. PP * * ™ 

Other provisions . 

winding' up^Lcludfng "the incurred «» the voluntary 

rights of the secured creditors if anv Davflhl^ 6 ^ 1 ?^^ 6 ’ su ki ect to 
to all other claims. Next come the debts men°ri °j the a88e * s * n P™"** 

217 and notes at pp. 543-544. ntioned in s. 230. See s. 

pany wound up 8 by 'theCounVuftheC 111311101163 u° haVe the cotn ' 
rights of the contributories will be j-^Yl must be satisfied that the 

see s. 218 and notes "hereto Vh^* 3 vol ? ntar y winding up) 

Where such an order is made by the 
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Court it may by the same 
adoption of all or any of the 
(s. 220). 


or any subsequent order provide for the 
proceedings in the voluntary winding up 


Winding up subject to Supervision of Court. 

When a company has by special or extraordinary resolution [and not 

under sub-s. (1) of s. 203] resolved to wind up voluntarily, the Com 

may make an order that the voluntary winding up shall continue but 
subject to the supervision of the Court, and with such liberty for credi 
tors, contributories or others to apply to the Court, and generally on 

such terms and conditions as the Court thinks just (s. 221) A petition 

therefor will, for the purpose of giving jurisdiction to the Court over 
suits, be deemed to be a petition for winding up by the Court (s. 222). 

When an order for winding up under supervision of the Court 
has been made, the petitioner or his attorney must forthwith send to 
the registrar of companies a notice (see Rule 65 at p. 866). 

In deciding between a winding up by the Court and that subject 
supervision, and in all matters, the Court may have regard to the 
wishes of the creditors or contributories as proved to it by any sufficient 
evidence (s. 223). 


As to the appointment of a liquidator or an additional liquidator, 
the removal of a liquidator and the filling of vacancy see ss. 223, 224 
and 226. 


• a winding up under supervision of the Court the liquidator may, 
subject to any restrictions imposed by the Court, exercise all its powers! 
without the sanction or intervention of the Court, as if the company 

were being wound up altogether voluntarily [s. 225 (1)J. Otherwise and 

except for the purposes of a public examination under s. 196 order 
passed under s. 221 will, for all purposes including the staying of suits 
pcc., be deemed to be an order of the Court for winding up the company 
by the Court . See s. 225 (2) and (3). 


General Provisions in Ail Modes of Winding up. 

In the case of a winding-up by or subject to the supervision of the 
Court every disposition of property (including actionable claims) of the 
company, and every transfer of shares or alteration in the status of the 
members made after the commencement of the winding up shall, unless 
• C otherwise orders, be void. But in the case of a voluntary 

winding up only the latter, that is, the transfer of shares except with 
the sanction of the liquidator and every alteration of status of the 
members shall be void (s. 227). In a winding up all debts and claims, 
present or future, certain or contingent, will be admissible to proof 
(see s. 228 and notes). But in the case of an insolvent company the law 
of insolvency and rules thereunder will apply. See s. 229 and notes at 

PP. 555-565. 

As to the debts which are payable in priority to all other debts 
S / anc ^ notes at PP* 567-570. By the addition of the new clauses 
(d), (e) and (f) in sub-s. (1) of s. 230 it has been provided that the 
compensation payable to an employee of the company under the 
Workmen’s Compensation Act, 1923, sums due to an employee from a 
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provident, pension or gratuity fund Slc., and the expenses of any investi¬ 
gation under s. 138 shall also be paid in priority to all other debts. As to 
fraudulent preference by any transfer, delivery of goods, payment, execu¬ 
tion &x. see s. 231 and notes at pp. 573-576. 

Where any company is being wound up by or subject to the 
supervision of the Court any attachment, distress or execution put in 
force or any sale of properties held without leave of the Court in respect 
of the estate or effects of the company after the commencement of the 
winding up will be void. But this will not affect any proceedings by the 
Government. See the amended s. 232 and notes. 


As to the effect of the commencement of winding up of a company 
upon a floating charge created by it within 3 months see s. 233 and notes. 

Reproducing s. 267 of the English Act of 1929 it has been provided 
in the new s. 230A that the liquidator will be able with the leave of 
the Court to disclaim any property of the company burdened with 
onerous covenants notwithstanding that he has endeavoured to sell or 
has taken possession of the same or exercised any act of ownership in 
respect thereto. For the detailed provisions read s. 230A. As to the 
application under this section, its hearing, procedure &c. see Rules 212- 

217 at pp. 878-879. 

Compromise and arrangement .. 

Subject to the control of the Court the liquidator may, with the 
sanction of the Court when the company is being wound up by or subject 
to the supervision of the Court, and with the sanction of an extra¬ 
ordinary resolution of the company in the case of a voluntary winding 
up, (i) pay any classes of creditors in full; (ii) make any compromise or 
arrangements with the creditors ; and (iii) compromise all calls, liabilities 

to calls debts &c. m such terms as may be agreed (see s. 234 and notes 
at pp. 580-583. 

Misfeasance proceedings . 


X^here in the course of winding up of a company it appears that an} 
promoter or any past or present director, manager, liquidator or officei 
of fh e company has misapplied or retained or become liable or account 

able for any money or property of the company, or been guilty of any 

misfeasance or breach of trust, the Court may, on the application of th 

hqu.dator, or of any creditor or contributory, examine into the conduc 

of the aforesaid persons and compel them to repay or restore the monei 
or property with interest or to contribute sneh U r mone. 

tion as the Court thinks fit. See 

appear in such proceed/iS^Rule’s'm5°Ut ^ Wh ° 

the date of thefhrt appoint^emo^ hauid° ^ made , w , ithin 3 years fron 
&lc. mentioned in the section w hirhe da *° r ,’ or of tbe misapplicatioi 
sub-s.(l)ofs. 235], ’ Whlchever 13 lon ger [see the amendec 


Prosecution for falsificat 


„ , a nd other offences. ^ Wln g a 5£ . 

which is being wound up^destroyT m £? ntribu * :ory of a c o m 

P, destroys, mutilates, alters or falsifie 
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fraudulently secretes any books, papers or securities, or makes or i, 
pnvy to the making of any false or fraudulent entry in any register book 
or document of the company with intent to defraud or deceive any 
person, he will be liable to imprisonment for a term which may extend 
to 7 years and will also be liable to fine (s. 236). V 

Following s. 277 of the English Act of 1929, a new machinery has 
been provided in the new s. 237 for the prosecution of directors 
managers or other officers or members (past or present) of a company, if 
it appears to the Court in a winding up or to a voluntary liquidator that 
the aforesaid persons have been guilty of any offence in relation to the 
company for which they are criminally liable. For details of the proce¬ 
dure see s. 237. As to the mode of application under sub-s. (1) of s. 237 
see Rule 244 at p. 881. 

For the penalty for giving false evidence in deposition or solemn 
affirmation &.c. see s. 238. 


Following s. 271 of the English Act of 1929 a large number of new 
offences have been created by the new s. 238A and heavy punishments 
have been provided therefor. If any person being a past or present 
director, managing agent, manager or other officer of a company which 
at the time of the commission of the alleged offences is being wound up 
in any of the modes or is subsequently so wound up does or fails to do 
any of the acts mentioned in clauses (a) to (p) of sub-s. (1) of s. 238A, 
he shall be punishable. Where any person pawns or pledges or disposes 
of any property in circumstances which amount to an offence under cl. 
(o) of the sub-section referred to above, every person who takes in pawn 
or pledge or otherwise receives the property knowing it to be pawned 
in such circumstances as mentioned in cl. (o) shall be punishable with 
imprisonment for a term not exceeding 3 years [sub-s (2) of s. 238A]. 
For details read s. 238A. 


Evidence , inspection and disposal of documents. 

In a winding up all documents of the company and of the liquida¬ 
tors are prima facie evidence between the contributories (s. 240). 

After an order for a winding up by or subject to the supervision of 
the Court, the Court may make orders for inspection by creditors and 
contributories only of the documents of the company (s. 241).' As to Rules 
for inspection of statements filed under s. 177A or s. 244 see Rule 246 at 
P- 881. As to the disposal of the documents of a company which has 
been wound up see s. 242. After 3 years from the date of dissolution 
of a company no responsibility will rest on the company or the liquidator 
or any person to whom the custody of any document has been commit¬ 
ted by reason of the same not being forthcoming [sub-s. (2) of s. 242]. 

For the power of the Court to declare within 2 years the dissolution 
of a company to be void see s. 243. The person on whose application 
such an order is made must within 21 days of the order file with the 
registrar a certified copy of the order. For the consequence of default 
see sub-s. (2) of s. 243. 

If the winding up of a company is*not concluded within one year, 
the liquidator should file in Court or with the registrar once in each year 
and at intervals of not more than 12 months a statement in the prescri- 
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« 1 _r nroreedin^s in and position of the liquidation, 

bed form in respect P 2 | w4? at p . 881. For the penalty for 

d'faSt a sTeT d 244 (3? 4 The new sub-s. (4) thereof provides that when the 
statement is filed in Court a copy shall simultaneously be filed with 

the registrar. 

Affidavit. 


As to the Court or person before whom an affidavit for the pur¬ 
poses of winding up proceedings may be sworn see s. 245. 

As to the saving of winding up already commenced before 15th 
January, 1937 see the new provisions in s. 284. 

Winding up of Unregistered Companies. 

An unregistered company may be wound up under the present Act. 
All the provisions of this Act with respect to winding up will apply to an 
unregistered company with certain exceptions and additions mentioned 

in ss. 271 to 276 (see notes to these sections). 

For the meaning of the expression “unregistered company” see s. 
270 and notes at p. 628. Any partnership, association or company 
consisting of more than 7 members may be wound up under the provi¬ 
sions of Chapter IX. 

It has been provided by the new sub-s. (3) of s. 271 that where a 
company incorporated outside British India ceases to carry on business 
in British India, it may be wound up as an unregistered company under 
Part IX, notwithstanding that it has been dissolved or otherwise ceased 
to exist as a company under or by virtue of the laws of the country under 
which it was incorporated (see notes at p. 631). 


Banking Companies. 

By the Companies (Amendment) Act, 1936 a new Part, namely, 
Part XA has been introduced making provisions regarding the banking 
companies. 

A banking company has been defined as a company which carries 
on as its principal business the accepting of deposits of money on current 
account or otherwise, subject to withdrawal by cheque, draft or order, 
notwithstanding that it engages in addition, in any one or more of the 
forms of business mentioned in clauses (1) to (17) of s. 277F. 

After the commencement of the aforesaid Act, that is after 15th 
January, 1937 no company formed for the purpose of carrying on business 
as a banking company or which uses as part of its name the word “bank”, 
banker or banking” shall be registered unless the memorandum 
limits the objects of the company to the carrying on the business of a 
banking company as defined above [see sub-s. (1) of s. 277G]. 

•j j. bio banking company whether incorporated in or outside British 
n la shall after two years from 15th January, 1937 carry on any form of 
business other than those specified in s. 277F [see sub-s. (2) of s. 277G]. 

' n M M H A j U _ I l t January, 1939 employ or be 

m r\ a , naglng a S ent , other than a banking company for the 

management of the company (s. 277H). 
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No banking company shall after 15th January, 1937 commence 
business unless shares have been allotted to an amount sufficient to yield 
at least Rs. 50,000 as working capital and unless a declaration, verified 
by an affidavit signed by the directors and the manager, that Rs 50 000 
at least has been received by way of paid up capital, has been filed with 
the registrar (s. 277-1). For form of this additional declaration see Form 
XLVI at pp. 856-857. 

No banking company shall create any charge upon its unpaid 
capital, and any such charge will be invalid. 

As to the provision for maintaining a reserve fund and the mode 
of its investment see s. 277K. 

Every banking company must maintain, by way of cash reserve, 
in cash a sum equal to at least per cent, of its time liabilities and 

5 per cent, of its demand liabilities and must file with the registrar before 
the 10th day of every month three copies of a statement of the amount 
so held on the Friday of each week of the preceding month with parti - 
culars of the time and demand liabilities of each such day (see s. 277L). But 
these provisions will not apply to a scheduled bank as defined in cl. (e) 
of s. 2 of the Reserve Bank Act, 1934 [see sub-s. (3) of s. 277L]. For 
form of this monthly statement, see Form XLVII at pp. 857-858. 

For the consequences of default in complying with the requirements 

ofss. 277G, 277H, 277J, 277K, 277L and 277M (infra) see sub-s. (4) 
of s. 277L. 

A banking company shall not form any subsidiary company [for 
definition see sub-s. (2) of s. 2] except a subsidiary company formed for 
undertaking and executing trusts (Sec. and such other purposes set forth 
in s. 277F (see s. 277M). Note the amendment (shown within square 
brackets) made in s. 277M by the amending Act II of 1938. 

As to the power given to the Court for staying suits and proceed¬ 
ings against a banking company which is temporarily unable to meet its 
obligations, and the procedure for obtaining relief including the interim 
relief see s. 277N and Rule 242 at p. 881. 

Supplemental. 

Legal proceedings and offences. 

No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the first class can try any offence against the Act [s. 278 (1)]. All 
offences against the Act are non-cognizable. As to the power of summary 
conviction by a Presidency Magistrate see s. 278 (2); and as to the 
application of the fines under the Act see s. 279. 

Power to require security for costs from a limited company. 

Where a limited company is plaintiff or petitioner in a suit or other 
legal proceeding, any Court having jurisdiction in the matter may require 
the company to give security for costs and may stay all proceedings until 
the security is given. See s. 280 and notes thereto. 

Power of Court to grant relief to directors and others. 

If in any proceeding against a director, manager, managing 
auditor or officer of a company in any Court for negligence, aetau , 
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breach of duty or breach of trust, it appears to such Court that such a 
person acted honestly and reasonably, the Court may relieve him wholly 
or partly. See the new s. 281 and notes. Where such a person has 
reason to apprehend that any claim will or might be made against him in 
respect of such negligence &c., he may apply to the Court for relief and 
the Court, that is, the Court having jurisdiction under s. 3, shall have 
the same power to relieve him as the Court before whom any such suit 
or proceeding may be brought [sub-s. (2) of s. 281]. As to the mode of 
application see Rule 243 at p. 881. 

Penalties for false statements and improper use of “Limited.” 


As to the penalty for wilful false statements in any return, report, 
certificate, balance sheet or other documents see s. 282 and notes at 
pp. 653-655; and as to the penalty for improper use of the word 
“Limited” by any person or persons see s. 283. 

Penalty for wrongful withholding of property. 


By the new s. 282A severe punishment has been provided for 
wrongful withholding or misapplication of a company’s property by any 
director, managing agent, manager or other officer or employee of the 
company and a more severe punishment for failing to deliver up or refund 
the same within a time to be fixed by the Court trying the offence. 

Penalty for misapplication of the employees * securities &c. 


All moneys or securities deposited with a company by its employees 
in pursuance of their contracts of service shall be kept or deposited by the 
company in a special account in a scheduled bank [sub-s. (1) of s. 282B]. 


Where a provident fund has been constituted by a company for its 
employees all moneys contributed to such fund (whether by the company 
or by the employees) including interest (Sec. shall, after 15th January, 1937, 

° e 0 ^ nV r es , te t lr }. sec H,rities mentioned or referred to in clauses (a) to (e) of 

s. 20 of the Indian Trusts Act, 1882. An employee will be entitled on 

request to see the bank’s receipt for any money or security referred to in 

u -ss. ) ( ) of s. 282B. For the consequences of contravention of 

these provisions see sub-s. (5) of s. 282B. 


Table A. 

aS ^- a com P an y limited by shares, if articles are not 

modifv L f a , ‘ C eS are r e ,g! ster ed, in so far as they do not exclude or 

cable be the reoV? 18 m T & u e t ^ ose regulations shall, so far as appli¬ 
cable, be the regulations of the company (see s. 18). 

of s. 17mv S ^ men 4 n ? ent ) Act, 1936 has, by amending sub-s. (2) 
tain regulations a com P an Y shall be deemed to con- 

11? 115 and M6 V 6 ’ l h 78 ’ 79 > 80 ’ 81 ’ 82 ’ 95 ’ 9 «», 107, 112, 113, 
T , ‘ ^ us these regulations have been made compulsory. 

included 6 in^he’^ri ^ C ° f 2 botb . inclusive shall not be deemed to be 

subsidiary commn^ f a , , private company except one which is the 

deemed to reamr? * public com P an V- Regulation 107 shall be 

amount of anv itpm 3 j tatemen t of the reasons why of the whole 
unt ot any item of expenditure, which may in fairness be distributed 
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oyer several years, only a portion thereof is charged against the income 
of the year, shall be shown in the profit and loss account unless the 
company in general meeting shall determine otherwise [see the proviso 
to sub-s. (2) of s. 17J. 

As to other compulsory provisions in the articles of a company 
see s* 79# 

By the Companies (Amendment) Act the following regulations of 
Table A have been amended, namely, regulations 3, 4, 8, 20, 41 44 46 
49, 51, 60, 65, 77, 83, 97 and 107. By the same Act the new regulation 
44A has been introduced and the new regulations 103, 104 and 106 have 
been substituted for the old ones. By the amending Act II of 1938 amend¬ 
ments have been made in regulations 56, 77, 106, 109 and 116. For the 
amendments and alterations see all these regulations and compare them 
with the corresponding regulations of Table A of the English Act of 1929. 

Stamp. 

For the stamp duty on affidavit, agreement, articles of association, 
share certificate, copy or extract, debenture, bond, conveyance, indemnity 
bond, allotment letter, memorandum of association, proxy, security bond, 
share warrants to bearer and transfer of share and debentures see App. L. 

Registers and Books. 

A list of the registers &c. required to be kept at the registered office 
of a company has been given in App. ], at p. 1089. 

Documents &c. required to be filed with the registrar. 

These have been given in App. I at pp. 1087-1088. 

Offences under the Act. 

A list of offences, offenders and maximum punishments provided in 
the Act has been given in App. H, at pp. 1080-1086. 

These matters have not therefore been dealt with in detail here. 
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ACT NO. VII OF 1913. 


[Passed by the Governor-General of India in Council.] 

(Received the assent of the Governor-Genera! on 27 th 

March, 1913 ). 


History of 
company 
law in 
England. 


An Act to consolidate and amend the law relating to Trading 

Companies apd other Associations. 

For statement of Objects and Reasons, see Gazette of India, 1912, Pt. V, p. 131 • 
for Report of the Select Committee, see ibid, 1913, Pt. V, p. 45 ; and for Proceedings in 
Council, see ibid, 1912, Pt. VI, P . 586, and ibid, 1 913, Pt. VI, pp. 106 and 300. 

In England the formation of joint-stock companies for trading and other purposes 
dates back several centuries I. The East India Company was formed in 
1600 in the reign of Queen Elizabeth, but up to 1844 companies were 
incorporated cither by Royal Charter or by special Acts of Parliament, and 
the privilege of limited liability was not granted till 1855. In 1856 a codifying 
law was passed followed by an amending Act in 1857. The law was again 
codified in 1862. This was a comprehensive Act and a large number of 
important decisions in English Courts were passed under this Act. Between that year 
and 1908 several amending Acts were passed. They were consolidated by the Companies 
(Consolidation) Act, 1908 which will be referred to in the following pages as the English 
Act of 1908. The last English Act (19 <Sc 20 Geo. 5, c. 23) was passed in 1929 which 
consolidated all the amending Acts passed between 1908 and 1928. This Act came into 
operation on the 1st of November, 1929. 

In India following the English Companies Act of 1844 (7 and 8 Viet. c. 110) an 
History of ^ ct ^ or l ^- e gi 9t:rat ‘ on of Joint-Stock Companies” was, for the first time, 
company enacted in the year 1850 2. Every unincorporated company of partners 
India 1 associated under a deed containing a provision that the shares in the stock 

or business of the said company were transferable without the consent of 
a ll the partners, and also every company established for some literary, scientific or 
charitable purpose, which did not carry on any business for the pecuniary benefit of 
any fhe proprietors or shareholders, were entitled to registration under this Act. The 
Supreme Courts of Calcutta, Madras and Bombay were authorized to order such 

registration. 

Although in this Act the privilege of limited liability was not conferred on the 
members, several important provisions relating to the management ofjoint- 
tur^g n of Ca * StOC k companies were, for the first time, enacted : i. e., provisions relating 
earliest to Folding of one or more general meetings every year ; holding of 

company extraordinary general meetings upon the requisition of seven or more 

8 8 ation. members; prohibition as to purchase by the company of its own shares 

or grant of loan to any person on the securiry of such shares ; prohibition 

_ an< ^ restriction to granting loans to the directors and officers of the company or 

1 . Gore-Browne, 36th ed. p. I. 

2 - Act XLIII of 1850. 
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their becoming security or guarantee for any loan ; half-yearly audit and report by 
auditors on balance-sheet and profit and loss account. There were provisions 
regarding transfer of shares. Trusts were not recognized. Suits by or against a company 
registered under the Act 1 were allowed to be instituted in its registered name. The 
company was permitted to sue, and be sued by, its shareholders and thus its distinct 
entity was recognized. Unpaid capital was a debt to the company. In the case of 
insolvent companies there were provisions like the winding up proceedings, and the 
directors might be examined on oath as provided in the present Act. Reteable 
contributions were to be realized from the shareholders for payment of the company’s 
debts. Liability of past members was indicated ; and finally, the company was to be 
dissolved. Thus the Act of 1850 1 may be said to be the nucleus about which 

subsequent Companies Acts developed, though strictly speaking they were all enacted 

on the lines of English Companies Acts. 


In 1857 an “Act 2 for the incorporation and regulation of Joint-Stock Companies 
and other Associations either with or without limited liability of the 
members thereof” was passed; but under this Act the privilege of 
limited liability was not extended to any company formed for the purpose 
of banking or insurance 3. This disability was removed by Act VII of 
1860 passed on the lines of the English Act of 1857. Then following the 
English Act of 1862 a comprehensive Act 4 was passed in India in 1866 for 
consolidating and amending “the laws relating to the incorporation, regulation and 
winding up of Trading Companies and other Associations.” This Act was recast in 
1882 5 embodying the amendments that were made in the company law in England 
up to that time. 


Indian Acts 
between 

1857 and 
1913. 


Between the years 1882 and 1913 the following amending Acts were passed in India. 

Act V/ of 1887 providing for priority of debts in the winding up of a company. 

Act XII of 1891 making some verbal corrections and introducing the word 

“hundi” after the word ‘bill’ in s. 144 cl. (f) of Act VI of 1882. 

Act XII of 1895 —giving power to companies to alter their objects or forms of 

constitution subject to confirmation by the High Court. 

Act /V of 1900 —authorizing certain companies to keep branch register of members 

in the United Kingdom. 

Act IV of 1910 -authorizing payment of interest out of capital and re-issue of 

redeemed debentures. 


Then following the English Companies (Consolidation) Act, 1908 the present 

Act VII of Companies Act 6 > was P assed in India in 1913 which is, as were the 
1913. previous Acts, almost a verbatim reproduction of the English Act 7. Some 

minor amendments 8 were later on effected to the Indian Act which 
will be mentioned in their proper places. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Act XL1II of 1850. 

Act XIX of 1857. 

Ibid, s. I (proviso). 

Act X of 1866. 

Act VI of 1882. 

Act VII 1913. 

In re Mirza Ahmad [1924] M. W. N. 582 83 I C 94 

° A f ctTo 5 itlk XL ' Ilk kLVn ° f 192 °’ ^ 5004111 
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The mos ‘ e « ensi ve amendments, chiefly on the lines of the new ptovisions in 
troduced in the English Companies Act of 1929, have been made by the Indian 

Act XXII Companies (Amendment) Act, 1936 which received the assent of the 
of 1936. Governor-General on 27th October, 1936 and came into operation 

on 15th January, 1937 (vide Gazette of India dated 28th November 1936 

Part I, p.1492). The provisions of this amending Act have been incorporated in this' 

work and have been shown in italics. 


In the preamble of Act VI of 1882 after the words “law relating to” there occurred 
the words “the incorporation, regulation and winding up of” which have been omitted 

in the present Act. In the English Act there is no such preamble. No 
Preamble, doubt a preamble can be looked at when the section is ambiguous and it 

supplies a key to the mind of the legislature and indicates what its inten¬ 
tion was, but where the language of the section is clear, a preamble cannot control its 

provisions 1. A preamble cannot be taken to have cut down the express provisions 
of a statute 2. 


It is not open to the Courts to question the right of the legislature to go beyond 
what was stated in the preamble as the reason for the legislation, for the legislature 
may very well have done actually a little more than what it started to do 3. 

A consolidating Act should be construed, not with reference to the circums¬ 
tances existing at the time of the preceding Acts, but in relation 

Construe- to those existing at the time of the consolidating Act. The first step 

tion ofa 

consolida- taken should be to interpret the language of the statute, and an appeal 
ting Act. to earlier decisions can only be justified on some special ground 4. 

Lord Halsbury (Lord Chancellor) observed : “It seems to me that, 
construing the statute by adding to it words which are neither found therein nor for 
which authority could be found in the language of the statute itself, is to sin against 
one of the most familiar rules of construction, and I am wholly unable to adopt the 
view that where a statute is expressly said to codify the law, you are at liberty to go 
outside the code so created, because before the existence of that code another law 
prevailed” 5. “The question is not what may be supposed to have been intended, but 
what has been said” 6. 


The positive enactment in a statute cannot be qualified or neutralized by indica- 
Reference t i°ns of intention gathered from previous legislations upon the same 
to previ- subject 7. Their Lordships of the Judicial Committee observed: “The 
lation. 18 respondent maintained this singular proposition that in dealing with a 

consolidating statute, each enactment must be traced to its original source 
and, when that is discovered, must be construed according to the state of circumstances 
which existed when it first became law. The proposition has neither law nor reason to 
recommend it. The very object of consolidation is to collect the statutory law bearing 
upon a particular subject and to bring it down to date in order that it may form a 
useful code applicable to the circumstances existing at the time when the consolidating 


i* Mt. Rajpali v. Suraj [1936] A. 507 F. B. at p. 511, [1936] A. L. J. 659. 

2. Sutton v. Sutton [1882] 22 Ch. D. 511 at p. 520; Debi Das v. Maharaj Kup 

Chand [1927] A, 593 (596), 49 All. 903, 25 A. L. J. 609, 102 I. C. 792. 

3. Pamidi v. Junus [1936] M. 844 (848), 44 M. L. W. 554- 

4. Bank of England v. Vagliano [1891] A.C. 107- 

5. Ibid at p.120. ^ 

<5. Brophy v. Attorney General of Manitoba [1895] A. C. 202 P. C. at. p. 

* • Administrator General v. Premia! [1895] 22 Cal. 788 P. C. at p. 79/. 
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Act is passed ” 1. In a subsequent case 2 their Lordships indicated a modification 
of this principle in the following words: “It is a sound rule of interpretation to take 
the words of a statute as they stand and to interpret them ordinarily without any 
reference to the previous state of the law on the subject or the English law upon which 
it may be founded ; but when it is contended that the legislature intended by any 
particular amendment to make substantial changes in the pre-existing law, it is 
impossible to arrive at a conclusion without considering what the law was previously to 
the particular enactment and to see whether the words used in the statute can be 
taken to effect the change that is suggested as intended.” 


The practice of referring to the proceedings of the legislature has been disapproved 
in the following passage 3 : “Their Lordships observed that the learned 
Judges who constituted the majority in the appellate Court, although they 
do not base their judgment upon them, refer to the proceedings of the 

legislature.Their Lordships think it right to express their dissent 

from that proposition. The same reasons which exclude these consider¬ 
ations when the clauses of an Act of the British legislature are under con¬ 
struction, are equally cogent in the case of an Indian statute.” Reference to the report 
of the select committee and proceedings in the legislature is not permissible in aid of 
the interpretation of a statutory provision 4. 


Reference 
to proceed 
ings of the 
legislature. 


A reference to the reports of the Indian Law Commissioners have, however, been 

Reference held to be permissible, though reference to proceedings of the Legislative 

of Indian* Council, report of the select committee thereof, draft stages of a bill and 

Law Com- statements of objects and reasons are not permissible 5. 
missioners. 


The statement of objects and reasons is not part of an Act, and is not to be referred 
Statement to by the Courts in its interpretation. What the Courts have to interpret 

and reasons * S ^ ct as lt ^ as emer ged from the legislature. What the authors 

of the bill hoped that the Act might achieve is a different matter 6. 

When a clause in an Act has received a judicial interpretation and is re-enacted in 
the same terms, the legislature is deemed to have adopted that interpreta- 
Decisions tion 7. In this view the decisions passed under the previous Companies 

der S6 pre”" Acts ’ e9peciall Y under A « VI of 1882, Act X of 1866 and the English Act 
voius Acts. are still valuable so far as the same language has been repeated in 

the present Act 8. The Court, however, is not bound to adopt a construc¬ 
tion! erroneously placed on the former Acts 9. But the application of a decision may be 



3. 

4. 


5. 

6 . 

7. 




Ibid at p. 798. 

A 32CW h ‘N 62M7C 3 LTl50 119281 P ' C 16 (18) ’ 55 Cal 403> 55 L A 

Administrator General v. Premlal (supra) at p. 799. 

Dinanath v Sati Prasad J 1922 ] 27 C. W. N. 115; Sarat Sundari v. I 

112 (127) M W ‘ - 578 ; Q ueen 'Empress v. Tilak [1897] 22 E 

Woodroffe's Civil Procedure Code, 2nd ed. p. 7. 

Parsram v. Tarachand [1936] S. 209 (210). 

Exparte CampbeU [l 8701 5 Ch. App. 703 ; Avery v. Wood [1891] 3 Ch. 1 

K. v. Abraham (infra). 

See Mersey Docks case [18651 11 H. L. C. 443 ; see also Thames Conservato 

118971 2 Q. B - 334CA -i R-v.Abraham [1904] 2K.B. 
Colonial Bank v. Whinney [1885] 30 Ch. P. 261,11 App. Cas. 426. 
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excluded by a change in the language of the new Act 1. The Companies Act should k. 
construed fairly and not narrowly 2. e 

Act ?"T Unt ° f eXt6nSive amendm ents made by the Companies (Amendment) 
Act. 1956, it is necessary to consider the effect of the amendments on the existing 

Amending ri8ht9 obli e ations of companies as well as other persons. In general 
Act—inter- 1C may be said that re P caI or amendment of an Act does not affect a 
pretation. right already in existence, unless a contrary intention is made out 

expressly or by implication 3. “The application of an Act is when the 
parties begin to move under it” 4. 

“Unless there be something”, said Lord Cranworth, “in the language, context or 
objects of an Act of Parliament showing contrary intentions, the duty and practice 
Retrospec- Courts of Justice is to presume, in conformity with the adage of Lord 
tion ° pera- ( -' 0 * ce » t ^ iat the legislature enacts prospectively and not retrospectively” 5. 

“No rule of construction is more firmly established than this: that a 
retrospective operation is not to be given to a statute so far as to impair an existing 
right or obligation otherwise than as regards procedure, unless that effect cannot be 
avoided without doing violence to the language of the enactment. If the enactment 
is expressed in language which is fairly capable of either interpretation, it ought to 
be construed as prospectively only” 6. It would be most dangerous construction to 
give a retrospective effect to a statute by implication 7. A statute is not to be cons¬ 
trued to have a greater retrospective operation than its language render necessary 8. 

When you are construing an Act which makes changes in the law....you will not 
construe the words, unless they are clearly to that effect, so as to upset vested rights 
and liabilities which have been complete in themselves” 9. 

No doubt the general principle is that Acts of the legislature are not given 
retrospective effect, unless the language makes it clear that such was the intention ; but 
in applying that principle one must have regard to the general character of the Act in 
question, and when construing an Act introduced for the purpose of applying an 
equitable doctrine to certain transactions considered ex hypothesi to be lacking in equity, 
one should not assume that the legislature intended that the Act should not have 
retrospective effect, but wished to reserve rights acquired in such transactions 10. 


But as regards procedure, no person has a vested right in any course of procedure 11. 
The general principle is that alteration in procedure is always retrospective, unless 

1. Thomas v. United Butter Co. [1909] 2 Ch. 484. 

2. Government Stock Investment Co. [1891] 1 Ch. 649 at p. 655. 

3. Choudhury Gursaran v. Akhouri [1927] P. 203 (205), 6 Pat. 296, 104 I. C. 580 ; 
Achanta v. Gunisetti [1937] M. 92, 170 I. C. 649. 

4. Keshoram v. Nundolal [1927] P. C. 97 (98), 54 I. A. 152, 54 Cal. 508, 31 C. W. N. 
646, 46 C. L. J. 341. 

5. Kerr v. Ailsa [1854] 1 Macq. 736 (737). 

6. Per Wright J. in re Athlumney [1898] 2 Q. B. at pp. 551-52 ; see also Munjhoorl 
v. Akel [1913] 17 C. L. J. 316 ; Budhu v. Hafiz [1913] 18 C. L. J. 274 ; Promotha 
v. Mohini [1920J 47 Cal. 1108, 24 C. W. N. 1011 ; Gopeshwar v. Jiban [1914] 41 
Cal. 1125 ; Javan Mai v. Mukta Bibi [1890] 14 Bom. 516 ; Thompson v. Lack 
[1846] 3 C. B. 540 (551) ; In re Parish of Pullborough [1894] 1 Q- B. 725 : Md. 

• Abdus Samad v. Kurban [1903] 31 I. A. 30, 29 All. 118, 8 C. W. N. 201. 

7. Per Pollock, C. B. in Young v. Hughes [1859] 28 L. J. Ex. 161 (164). 

8. Lauri v. Renad [1892] 3 Ch. 421 — per Lindley, L. J. ; Munjhoori v. Akel (supra); 

Budhu v. Hafiz (supra) ; Secretary of State v. Bank of India [1938] P. C. I? > 
[1938] Bom. 502,42 C. W. N. 957. , M1 

9. Clements v. D. Davis <&. Sons, Ltd. [1927] A. C. 126, per Lord Dunedin at p i Ji- 

10. Rustomji v. Bai Moti [1940] B. 90, [1940] Bom. 50, 41 Bom. L. R. DW per 
Beaumont, C. J. 

11. Per Mellish, L. J. in Costa Rica v. Erlanger [1876] 3 Ch. D. 69. 
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there be some good reason against it 1. “The principle which their Lordships must 
apply in dealing with this matter has been authoritatively enunciated by the Board 
in Colonial Sugar Refining Co. v. Irving 2, where it is in effect laid down that, while 
provisions of a statute dealing merely with matters of procedure may properly, 
unless that construction be textually inadmissible, have retrospective effect attributed 
to them, provisions which touch a right in existence at the passing of the statute are 
not to be applied retrospectively in the absence of express enactment or necessary 
intendment” 3* 

Even where a section finds a place in a procedure code, but imposes in essence 
a serious restriction upon the title of a person, retrospective effect will not be given 
to its words 4. 

# 

In general when the law is altered during pendency of an action, the rights of 
Pending the parties are decided according to the law as it existed when the action 
action. was begun, unless the new statute shows a clear intention to vary such 
rights 5. 

So far as the right of appeal is concerned alteration of a statute does not either 
give it or take it away. Where a right of appeal to the Privy Council was given by 
Right of an amending Act, their Lordships of the Judicial Committee held that the 
a PP e 1 amending Act had no retrospective operation : “Their Lordships can have 
no doubt that provisions which, if applied retrospectively, would deprive of their 
existing finality orders, which, when the statute came into force, were final, are provi¬ 
sions which touch existing rights” 6. On the other hand in Colonial Sugar Refining 
Co. v. Irving 7 their Lordships said : “To deprive a suitor in a pending action of an 
appeal to a superior tribunal which belonged to him as of right is a very different 
thing from regulating procedure. In principle their Lordships see no difference 
between abolishing an appeal altogether and transferring the appeal to a new tribunal. 
In either case there is an interference with existing rights contrary to the well-known 

general principle that statutes are not to be held to act retrospectively unless a clear 
intention to that effect is manifested.” 

1 determining either the general object of the legislature or the meaning of its 
language in any particular passage, it is obvious that the intention which appears to 
General be most in accord with convenience, reason, justice and legal principles 

construe- ° U J ^ Cas # es ^ ou ^tful significance, be presumed to be the true 

tion. e # there is ambiguity as to the meaning of a disabling section, 

. . r V ov * s * ons ^ or registration of business names, the construction which 

9 0 aV ° Ur ° 1 e freedom of the individual should be given effect to 9. A meaning 


1 . 

2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 
9. 


n e 9051 O A. C a 369 p.c" 9?L T? r 738 Lucas 118781 3 App ’ Cas ' 603 ’ 

1. A. 421,°32 Q wTw ilh V " lncome " Pax Commissioner [1927] P. C. 242, ■ 

T^eton v.brewer feeM £ lTf* 5STv“ C °' 118751 ? 5 L ' 1 C Vhh 

pujan V. Bishnath [19301 A E « 23 a°,! X,o Ung v ‘ H ughes (supra) ; She 
Kirtanand [19361 P 173iftn'rwL 52 , A1L 886 > 128 1. C. 390; Shiya Janki 
38 L. T. 774 1 73 ’ 160 1 Q 606 5 Joseph Suche & Co. [1876] 1 Ch. D. 4 

P. C hi a?p. t 2H Genetal MUl3 Co - v ' Income Tax Commissioner (supra) [192 

Ram Singh v SankH- n PP i" mIao, 5 ’ see a ^ so Sheopujan v. Bishnath (supra; 

Maxwellln Statutes 7?h y ed WA 437 £ B " 50 All- 90S, 11 I. C. 6. 

Santoo ] 19361 A 37 F r 166 quoted with approval in Maikoo Lai 

David v. D' Silva [1934] P. €.36^40)^148 L C. 607. 
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cannot be attributed to a section based on the reading of a repealed section Th 
section must be interpreted as it stands on the relevant date 1. Where an Act d ^ 
not expressly purport to supersede an earlier one, it should be interpreted so as to avoid 

the" Iudicid C the la r r 3ible , 2 ' “ ThcC ° Urtl ^ observed their Lordship 
the Judical Committee, ‘put into the Act words which are not expressed, and which 

cannot reasonably be implied on any recognized principles of construction. That would 

be a work of legislature, not of construction, and outside the province of the Court” 3 

“The golden rule is”, observed Lord Simon L. C., “that the words of a statute must 
fmma facie be given their ordinary meaning. We must not shrink from an inter¬ 
pretation which will reverse the previous law, for the purpose of a large part of our 
statute law is to make lawful that which would not be lawful without the statute, or, 
conversely, to prohibit results which would otherwise follow. Judges are not called 
upon to apply their opinion of sound policy so as to modify the plain meaning of statutory 
words, but where, in construing general words, the meaning of which is not entirely 
plain, there are adequate reasons for doubting whether the Legislature could have 
been intending so wide an interpretation as would disregard fundamental principles, 
then we may be justified in adopting a narrower construction. At the same time, 
if the choice is between two interpretations, the narrower of which would fail to 
achieve the manifest purpose of the legislation, we should avoid a construction 
which would reduce the legislation to futility and should rather accept the bolder 
construction based on the view that Parliament would legislate only for the purpose 
of bringing about an effective result” 4. 

“One of those presumptions is, that the Legislature does not intend to make 
any substantial alteration in the law beyond what it explicitly declares, either in 
express terms or by clear implication, or, in other words, beyond the immediate scope 
and object of the statute. In all general matters outside those limits, the law remains 
undisturbed. It is in the last degree improbable that the Legislature would over¬ 
throw fundamental principles, infringing rights, or depart from the general system of 
law, without expressing its intention with irresistible clearness, and to give any such 
effect to general words, simply because they have a meaning that would lead thereto 

when used in their widest, their usual or their natural sense, would be to give them 

a meaning other than that which was actually intended. General words and phrases, 

therefore, however wide and comprehensive they may be in their literal sense, must 

usually be construed as being limited to the actual objects of the Act. The general 

words of the Act are not to be so construed as to alter the previous policy of the 
law” 5. 

m Decisions under other statutes,” observe their Lordships of the Judicial Committee, 

ave been cited. But it is always dangerous to seek to construe one statute by reference 
to the words of another” 6. 

If a new enactment’is such that certain new rights unknown previously to law are 
created by the new statute and certain remedies are provided for the infringement of such 


1 . 

2 . 

3. 

4. 

5. 

6 . 




Venkata Subamma v. Ramayya [1932] P. C. 92 (94), 59 I. A. 112, 55 Mad. 443, 

36. C. W. N. 441. 

Rangacharya v. Dasacharya [1913] 37 Bom. 231. 

Kamalaranjan v. Secretary of State [1938] P. C. 281, 43 C. W. N. 113. 

Nokes v. Doncaster Amalgamated Collieries [1940] A. C. 1014 at p. 1022. 
Maxwell on Statutes, 8th ed. p. 73 quoted with approval by Lord Atkin in 
Nokes v. Doncaster Amalgamated Collieries,supra at pp. 1031-1032. 

Nippon Yusen Kaisha v. Ramjiban [1938] P. C. 152, [1938] 2 Cal. 381, 42 C. W. 

N. 677, 65 I. A. 263. 



22 


INDIAN COMPANIES ACT 



rights, it must logically follow that it was the clear intention of the legislature that such 
remedies should be enforced only in the manner and by following the procedure indi¬ 
cated. .But the Indian Companies Act must be regarded as an Act merely legislating for 
or regulating certain rights recognized under the Common Law of England 1. 

In considering the construction of a section in an Indian Act which is professedly 
Reference based on an English enactment and which it reproduces, almost word for 
to English word, the language of the English enactment, and which relates to a branch 
decisions. t h e j aw which is entirely English law, the Courts of India are in practice, 
if not in theory, bound by the decisions of the English Court of Appeal 2. 

Where the language of the sections of the English and the Indian Acts are 
identical, Indian Courts would very much hesitate to depart from the view expressed 
by eminent Judges in England who have had great experience of company law, 
unless there is something internal in the section itself which would justify its 
interpretation in a different way 3. But because a section of an Indian Act is 
copied from an English Act, it should not be interpreted contrary to the statute 
law of India as contained in another Act, e. g., the Provincial Insolvency Act 4. 
Now that the Indian legislature is gradually evolving an independent system of its 
own, even in respect of the company law, as is evidenced by the Companies (Amendment) 
Act, 1936, the following caution of their Lordships of the Judicial Committee should 
be borne in mind in interpreting the company law : “It has often been pointed out 
by this Board that where there is a positive enactment of the Indian legislature, the 
proper course is to examine the language of that statute and to ascertain its proper 
meaning, uninfluenced by any consideration derived from the previous state of the 
law—or of the English law upon which it may have been founded” 5. 

Whereas it is expedient to consolidate and amend the law 
relating to Trading Companies and other Associations ; It is 
hereby enacted as follows :— 


PART I. 


Preliminary. 


Short title, 
commence¬ 
ment and 
extent. 


1. (1) This Act may be called the Indian Companies 

Act, 1913. 

(2) It shall come into force on the first day of April 

1914 ; and 


d • • i ^ exten d s to the whole of British India including 
British Baluchistan and the Santhal Parganas. 

Headings prefixed to sections are considered as preambles to those sections. They 
Headings. con3titu te ar * important part of the Act itself and afford a better key to the 
______ construction of sections which follow them than preambles to the Act 6. 

1# L C.IT V ' TlnneVellY MUl9 Co ‘ [1928] M - 571 » l 1928 l M.W.N. 442, 111 



3. 

4. 

5. 

6 . 


T &s - Mills U9151 13 M. L.T. 282, 18 1. C. 


* 
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These various headings," observed Baron Channell, "are not to be treated a, if 
they were marginal notes, or were introduced into the Act merely for the purpose of 
classifying the enactments. They constitute an important part of the Act itself They 
may be read, I think, not only as explaining the sections which immediately follow 
them, as a preamble to a statute may be looked to to explain the enactments, but as 
affording, as it appears to me, a better key to the constructions of the sections’ which 
follow them than might be afforded by a mere preamble” 1. 

“It is now settled law that headings prefixed to the bill passed by the legislature 
have the force of words used in the preamble of an act and may be used as ‘a key to 
open the minds of the makers of the Act/ and in this respect are unlike marginal 
headings which have no force for the purpose of interpretation” 2. A heading to a 
group of sections cannot, however, be pressed into a constructive limitation upon the 
exercise of powers given by the express words of the Act 3. 

Marginal notes are no part of the sections. They are merely abstracts of the 
clauses intended to catch the eye and to make the task of reference easier and more 

Marginal ex P e< ^itious 4. In Balraj v. Jagat Pal 5 their Lordships of the Judicial 
notes. Committee laid down the law in the following words : “It is well settled 

that marginal notes to the sections of an Act of Parliament cannot be 
referred to for the purpose of construing the Act.” The contrary opinion originated 
in a mistake and it has been exploded long ago. There seems to be no reason for giving 
the marginal notes in an Indian statute any greater authority than the marginal notes 
in an English Act of Parliament 5. 

“Their Lordships think,” observed the Judicial Committee, “that it h an error to 
rely on punctuation in construing Acts of the legislature” 6. “The soundness of this 

^ principle”, said Strachey, C. J., “is well illustrated in the present instance by 

tion. " t ^ e ^ act t ^ at in t ^ le original edition of the Indian Divorce Act there is not 

a colon at the end of the fourth paragraph of S. 17, but a full stop” 7. 
Scott, C. J., in the undermentioned case 8, distinguished the above decision on the 
ground that an old Regulation of Bengal was under the consideration of the Judicial 
Committee in the above Privy Council decision and that their Lordships’ opinion was 
not applicable to Acts of the regular legislatures since established. The decision of 
Scott. C. J., however, appears to be wrong as the Privy Council have recently re-iterated 
their opinion that a Court of law is bound to read a section without the commas 
inserted in the print 9. 

Eastern Counties &c. Ry. Co. v. Marriage [1860] 9 H. L. C. 32 at p. 41. 

Debi Das v. Maharaj Rup Chand [1927] A. 593 (596), 49 All. 903, 25 A. L.J. 
609, 102 I. C. 792 ; Baldeo v. Kashi [1926] A. 312 (316), 24 A. L. J. 337, 92 I. C. 
995 [in this case :—“It is at least open to question whether the words tnein- 
selves have any operative effect”] ; Narayanaswami v. Rangaswami H926] M* 

749 (751), 49 Mad. 716, 95 I. C, 731 ; but see Chuni Lai v. Sheo Charan [1925] 
A. 787 (789), 47 All. 756 where Sulaiman &. Boys JJ. held that the headings 
were to be ignored, no authority however was cited for this. 

Abdul v. Municipal Commissioners [1918] 42 Bom. 462 (472). 

Sutton v. Sutton [1882] 22 Ch. D. 511 ; Punardeo v. Ramsarup [1898] 25 Cal. 
858 ; Dukhi v. Halway [1896] 23 Cal. 55. „ , 

[1908] 26 All 393 (406), 31 I. A. 132, 8 C. W. N. 699 followed in Kesava Chetty 
v. Secretary of State [1918] 42 Mad. 451. _ 

Maharani of Burdwan v. Krishna Kumari [18861 14 Cal. 365 (372) P. C. 

Caston v. Caston [1899] 22 All. 270 (276-77). , v 

Taylor v. Bleach [1914] 39 Bom. 182 (190); see also Secretainf of »«« • 
Rujluckee [1887] 25 Cal. 239 (242) and A (wife) v. B (husband) [1898J 23 Bo 

Pugh V. Ashutosh [1929] P. C. 69 (71), 8 Pat. 516, 56 I. A. 93, 38 C. W. N. 323. 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7. 

8 . 


9. 
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Illustra 

tion. 


An illustration to a section cannot have the effect of modifying the language 
of the section which alone forms the enactment 1. 


Sub-s. 3. The Act (of its own force) does not apply to a Native State 2. 

“British India” has been defined in cl. (7) of s. 3 of the General Causes Act X 
of 1897 as amended by the Government of India (Adaptation of Indian Laws) Order, 

1937 as follows : “ ‘British India’ shall mean, as respects the period before 
‘‘British t h e comm encement of Part III of the Government of India Act, 1935, 

lndiH 77 7 1 

all territories and places within His Majesty’s dominions which were for 

the time being governed by His Majesty through the Governor General of India or 

through any Governor or officer subordinate to the Governor General of India, and 

as respects any period after that date means all territories for the time being comprised 

within the Governors’ Provinces and the Chief Commissioners’ Provinces, except that 

a reference to British India in an Indian law passed or made before the commencement 

of Part III of the Government of India Act, 1935, shall not include a reference to 

Berar.” 


Defini 

tions. 


(1) 


( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 


(7) 


2. (1) In this Act, unless there is anything repugnant 
in the subject or context,— 

“articles’’ means the articles of association of a com¬ 
pany as originally framed or as altered by special 
resolution, including, so far as they apply to the 
company, the regulations contained (as the case may 
be) in Table B in the Schedule annexed to Act No. XIX 
of 1857 or in Table A in the First Schedule annexed 
to the Indian Companies Act, 1882, or in Table A in 
the First Schedule annexed to this Act : 

company means a company formed and registered 
under this Act or an existing company .* 

the Court means the Court having jurisdiction under 
this Act : & J 

“debenture” includes debenture stock : 

director includes any person occupying the position 
or a director by whatever name called : 

District Court” means the principal Civil Court of 
origmal jurisdiction in a district, but does not include 

civihjurisdicb exerc * se °f its ordinary original 

existing company” means a company formed and 
registered under the Indian Companies Act, 1866, or 

,A- an J Act or Acts repealed thereby, or under the 
Indian Companies Act, 1882 : 
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(8) “Insurance company” means a company that carries 
on the business of insurance either solely or in common 
with any other business or businesses : 

(9) ‘ manager' means a person who subject to the control and 
direction of the directors has the management of the whole 
affairs of a company , and includes a director or any 
other person occupying the position of a manager by 
whatever name called and whether under a contract of 
service or not : 

(9A) ‘managing agent ’ means a person, firm or company entitl¬ 

ed to the management of the whole affairs of a company 
by virtue of an agreement ivith the company , and under 
the control and direction of the directors except to the 
extent, if any, othenvise provided for in the agreement and 
includes any person, firm or company occupying such posi¬ 
tion by whatever name called : 

Explanation.—If a person occupying the position of a manag¬ 
ing agent calls himself a manager he shall nevertheless be regarded 
as managing agent and not as manager for the purposes of this Act. 

(10) “memorandum” means the memorandum of association 

of a company as originally framed or as altered in 
pursuance of the provisions of the Act : 

(11) “officer” includes any director, managing agent, manager, 

or secretary but, save in sections 235, 236, and 237, 
does not include an auditor : 

(12) “prescribed” means as respects the provisions of this 
Act relating to the winding up of companies, prescribed 
by rules made by the High Court, and, as respects the 
other provisions of this Act, prescribed by the Governor 
General in Council : 

(13) “private company ” means a company luhich by its 

articles — 

(a) restricts the right to transfer its shares, if any ; and 

( b ) limits the number of its members to fifty not including 
persons who are in the employment of the company , 
and 

(c) prohibits any invitation to the public to subscribe for 
the shares, if any, or debentures of the company : 

Provided that where two or more persons hold one or more 
shares in a company jointly they shall, for the purposes oj 
this definition, be treated as a single member : 


4 
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(13A) “public company ” means a company incorporated under 
this Act or under the Indian Companies Act, 1882 y or 
under the Indian Companies Act , 1866 , or under any Act 
repealed thereby , which is not a private company : 

(14) "‘prospectus” means any prospectus, notice, circular, 
advertisement or other invitation, offering to the public 
for subscription or purchase any shares or debentures of 
a company but shall not include any trade advertisement 
which shows on the face of it that a formal prospectus has 
been prepared and filed : 

(15) “the registrar” means a registrar or assistant registrar 
performing under this Act the duty of registration of 
companies : and 

(16) “share” means share in the share capital of the com¬ 
pany, and includes stock except when a distinction 
between stock and shares is expressed or implied. 

[(17) “trading corporation ” means a trading corporation within the 
meaning of Item 33 in List 1 in the Seventh Schedule to the 
Government of India Act , 1935 ]. 

(2) Where the assets of a company consist in whole or in part 
of shares in another company , whether held directly or 
through a nominee and whether that other company is a 
company within the meaning of this Act or not , and 

(a) the amount of the shares so held is at the time when 
the accounts of the holding company are made up 
more than fifty per cent, of the issued share capital 
of that other company or such as to entitle the com- 
pany to more than fifty per cent, of the voting power 
in that other company , or 

( b ) the company has power (not being power vested in it 

by virtue only of the provisions of a debenture trust 

deed or by virtue of shares issued to it for the purpose 

in pursuance of those provisions ) directly or indirect - 

' h t0 appoint the majority of the directors of that 
other company , 

that other company shall be deemed to be a subsidiary 
company ^within the meaning of this Act, and the ex¬ 
pression subsidiary company y in this Act means a company 
in the case of which the conditions of this sub-section are 

satisfied and includes a subsidiary company of such 
company : 
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Provided that where a company the ordinary business of which 
includes the lending of money holds shares in another 
company as security only, no account shall, for the burbose 
of determining under this section whether that other com¬ 
pany is a subsidiary company, be taken of the shares so 
held . 

In s. 3, Act VI of 1882, which is replaced by the present section, only the words 
Court, District Court” and ‘‘Insurance Company” were defined. 

In this section the following amendments have been made by the Indian Companies 
(Amendment) Act No. XXII of 1936 : In sub-s. (1) the new cl. (9) has been substitu¬ 
ted for the original cl. (9) thus altering the definition of “manager” ; (ii) by the 
new clause (9A) a definition of “managing agent” has been inserted ; 
(iii) inch (11) the words “managing agent” have been put in after the 
word director” ; (iv) the new cl. (13) has been substituted for the old cl. (13) thus 
altering the definition of “private company”; (v) a new cl. (13A) has been inserted 
defining “public company” ; (vi) the words in italics have been added to the definition 
of “prospectus” in cl. (14) ; and the new sub-section (2) has been added defining 
subsidiary company.” See notes under the respective headings. 

In sub-s. (1) the new cl. (17) has been inserted by the Government of India 
(Adaptation of Indian Laws) Order, 1937 which came into operation on 1st April, 

1937. 

a term has been defined in a statute, it must be given that meaning 
throughout the statute, unless some provision makes it clear that 
for certain purpose the term must be given another meaning 1. The 
word “include” in the interpretation clause is intended to be enumerative 
and not exhaustive. It has an extending force and does not limit the meaning 
of the term to the substance of the definition. When it is intended 
to exhaust the signification of the word interpreted, the word “means” is used 2. 

“In coming to a determination”, observed their Lordships of the Privy Council, “as 
to the meaning of a particular word in a particular Act of Parliament it is permissible 
to consider two points, vi?., (i) the external evidence derived from extraneous circum¬ 
stances such as previous legislation and decided cases ; (ii) internal evidence derived from 
the Act itself As was said by the Lord Chancellor in Brophy v. A. G. of Manitoba 3, 

the question is not what may be supposed to have been intended but what has been 
said” 4. 

“It is a sound rule of construction”, said Cleasby, B., “to give the same meaning to 
the same words occurring in different parts of an Act of Parliament” 5. “We disclaim 
altogether”, observed Lord Denman, “the assumption of any right to assign different 
meanings to the same words in an Act of Parliament on the ground of a supposed 
general intention” 6. 


Where 


Effect of 
interpre¬ 
tation 
clause. 


1 . 


2 . 

3. 

4. 

5. 

6 . 


Parshottam v. Official Liquidator [1938] A. 613, I.L.R. [1938] All. 957. See 
also National Savings Bank Assn. [1866] 1 Ch. App. 547 ; Anglsea Colliery Co* 
[1866] 1 Ch. App. 555 ; Imperial Oil <Scc. Co. v. Ramchand [1916] 36 I. C. 980. 
Strauss &. Co. [1937] B. 15, 38 Bom. L. R. 1080. 

[1895] A. C. 202 (216). 

Edwards v. A. G. of Canada [1930] P. C. 120 (126), 58 M. L. J. 300. 

Courtauld v. Legh [1869] L. R. Ex. 126 (128). , 

R. v. Poor Law Commissioners [1838] 6A.6*. E. 56 (68) ; see also Srcpati Y' 
Kailash [1936] C. 331 ; Anandi v. Ram Sarup [1936] A. 495 F. B-, [1936] A. L. )■ 
605 F. B. 
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Distinc¬ 
tion bet¬ 
ween in¬ 
corpora¬ 
ted com¬ 
pany and 
partner¬ 
ship. 


Sub-s. (1). 

(1) “Articles.”—As to articles of association generally see s. 19 and notes. They 
may be altered X by special resolution 2 ; see notes to ss. 17-22. 

( 2 ) “Company.”—An existing company has been defined in cl. (7), sub-s. (1) of 
this section. 

One of the leading differences between a company and an ordinary partnership 
is that in the former a member can, and in the latter he cannot, sell his shares without 

the consent of all other members 3. An unincorporated company, as 
distinguished from a partnership, means some association of members, the 
shares of which are transferable 4. In the case of an incorporated company 
besides the transferability of its shares there are other important distinctions, 
e.g., while in an ordinary partnership each partner is personally liable for all 
debts contracted or all wrongs committed by the firm 5, in an incorporated 
company the members have no individual liability in these matters and their 
personal liability is satisfied as soon as they paid the calls 6. There are other funda¬ 
mental differences between a company incorporated under this Act and a partnership.- 
For example, in a partnership one partner cannot transfer his share without the consent 
of the other partners, while in a limited company no such consent is necessary, and 
they are freely transferable, except so far as is restricted by the articles of association 7. 
In a partnership each partner is an agent of the firm to make contracts 8, while the 
members of a limited company are not its agents for any purpose whatsoever. Again 
the liability of each partner for the debts of the firm is unlimited, while that of each 
shareholder in a limited company may be limited by shares or guarantee. A limited 
company cannot buy its own shares 9. 

A company formed or registered under the Act is a distinct legal entity 10. It can 
own and deal with property, sue and be sued in its own name, contract on its own 

behalf and the members are not personally entitled to the benefits or liable 
for the burdens arising therefrom. Once the company is incorporated, it 
must be treated like any other independent person, and the motives of 
those who promoted it are irrelevant 11. It is altogether a different person 
from the subscribers to the memorandum of association even if they consist 
of a family, only one of whom holds all the shares, the others holding one share 
each 12 (see notes to s. 23). But it does not necessarily follow that every alleged transac¬ 
tion between such individual and the company would be valid, or that it would repre¬ 
sent a real transaction 13. 


A com¬ 
pany is a 
distinct 
legal per¬ 
sona. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


13. 


S. 20. 

See s. 81. 

Re Russel Institution [1898) 2 Ch. 72 at p. 80; S. 31, Indian Partnership Act (IX) 
of 1932. 

Queen v. Registrar [1891] 2 Q. B. 598 at p. 610. 

Indian Partnership Act, 1932, ss. 25 &26. 

Oakes v. Turquand [18671 I- R- 2 H. L. 325. 

See Ontario Jockey Club v. McBridge [1927J A. C. 916 P. C. 

Indian Partnership Act, 1932, s. 18. 

S. 54-A, post. 

Salomon v. Salomon &. Co. [1897] A. C. 22 ; for other cases see notes to s. 23. 
Salomon v. Salomon &. Co. (supra). 

S 0 alon i 0 " ^ ^°* ( 3U P ra ) ; Gramophone &. Typewriters v. Stanley 
[1908] 2 K. B. 89>; T. R. Pratt (Bombay) Ltd. v. E. D. Sassoon &. Co. [1936] B. 62, 
37 Bom. L. R. 978, 161 I. C. 126. 

In re Sir Dinshaw Petit [1927] 51 Bom. 327, 29 Bom. L. R. 447, [1927] B. 371. 
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Domicile. 


The domicile of a corporation is the place considered by law to be the centre of 

its affairs, which (I) in the case of a trading corporation is its principal place of busi¬ 
ness, ».e., the place where the administrative business of the corporation 
is carried on; ( 2 ) in the case of any other corporation is the place where 

its functions are discharged. The registration of the company is not for all purposes of 
itself decisive. The question in each case is where is it that the real business of the 
company is carried on ? According to the answer to that question, the company’s 
domicile must in the main be determined. The domicile of a corporation is therefore 
the place where “the brain which controls the operations of the company is situate” 1. 
“A joint stock company resides”, observed Kelly, C.B., “where its place of incorporation 
is, where the meetings of the whole company or those who represent it are held and 
where its governing body meets in bodily presence for the purposes of the com¬ 
pany and exercises the powers conferred upon it by statute and by the articles of 


association 2. In a recent case it has been held in England by Macnaghten ]. that a 
limited company is capable of having a domicil. Its domicil is the place of its regis¬ 
tration and that domicil clings to it throughout its existence 3. See notes to sub-s (2) 
of s. 3 post. 


a com¬ 
pany. 


In order to redress a wrong done to a company or to recover moneys or damages 
by the company, the action should be brought by the company itself 4, except where 
Suits by persons against whom the relief is sought themselves hold and control 

or against the majority of the shares and will not permit an action to be brought in the 

name of the company 5. In that case the Court allows the shareholders 
complaining to bring an action in their own names 6. But this indulgence 
is confined to those cases in which the acts complained of are of a fraudulent character 
or ultra vires 7. It is not necessary, as a matter of law, formally to ascertain the views 
of the majority before proceeding, but nevertheless, if no reason is given for the 
corporation not being consulted before litigation is undertaken, it must be clearly 
alleged and made to appear that the transaction is fraudulent or ultra vires, or the majority 
have abused their powers and are depriving the minority of their rights 8. No mere 
informality which can be remedied by the majority will entitle the minority to sue, 
if the act, when done regularly, would be within the powers of the company 9. “Where 
fraud is alleged”, observed Marten, C. J., “and where consequently it is alleged that the 
8uit is one of the recognized exceptions to the principles laid down in Foss v. Harbottle 9, 


1. Travancore National mSc Quilon Bank [1939] M. 318. See also Tulika v. Parry 

Co. [1903] 27 Mad. 315 and the authorities cited there. 

2. Quoted in Tulika v. Parry <Si_ Co. (supra). 

3. Gasque v. Commissioner of Inland Revenue [1940] 2 K. B. 80. 

4. Gray v. Lewis [1873] 8 Ch. App. 1035; Russel v. Wakefield Co. f 1875 ] 20 Eq. 474 
(479) ; Duckett v. Gover [1877] 6 Ch. D. 82 ; Borland v. Earle (infra) ; Bhajekar 
v. Shinkar [1934] B. 243, 36 Bom. L. R. 483, 151 I. C. 1082 ; Dhakeswari Cotton 
Mills v. Nilkamal [1938] Cal. 90, [1937] C. 645 , 41 C. W. N. 137 ; see notes 
to s. 23. 

5. Dhakeswari Cotton Mills v. Nilkamal (supra). _ 

6. Ghandy v. Pugh [1923] 28 C. W. N. 479 ; Baillie v. Oriental Telephone &c. Co. 
[1915] 1 Ch. 503 ; see also Cockburn v. Newbridge Laundry Co. [1915J 1 r - 

L. R. 237 C. A. ; Cook v. Deeks [1916] 1 A. C. 554- _ n 

7. Borland v. Earle [1902] A. C. 83 ; North West Transport ion Co.. v-Beatty 

[1887] 12 App. Cas. 589 ; Menier v. Hooper’s Telegraph Works [1874] : 

App. 350 ; Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 , a 

v. Maneklal [1925] 27 Bom. L. R. 48, 49 Bom. 291, [1925] B. 188 ; Dhakeswar 
Cotton Mills v. Nilkamal (supra) ; see notes to s. 23. 

8. Dhakeswari'Cotton Mills v. Nilkamal (supra). 

9 * Foss v. Harbottle [1843] 2 Ha. 461. 
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it will, I think, generally be found that the case is allowed to go to trial to ascertain 
the facts before it is finally determined whether action of the majority can in fact bind 
the minority. This is because until the facts are ascertained with some directness, it is 
difficult to say what is the precise action of the majority and whether it only amounts 
on the one hand to those matters of internal management where the majority of the 
shareholders can rightly impose their will upon the minority, or whether oh the other 
hand it is one of those cases in which the assets of the company are being improperly 
distributed by an attempt to pay them into the pockets of the majority of shareholders 
of the company or their friends at the expense of the minority” 1. 


In cases of “fraud upon the minority”, if the wrong-doer has the balance of 

power, and therefore the company does not take action, there are two courses open : 

The minority may take the risk and boldly use the company’s name. 

Remedy in ^ other course, which is the better course where the wrongful act 
cases or 

fraud is supported by the majority, is for the minority shareholders to sue in 

upon mi- their own names or, as a matter of convenience, for a shareholder to sue 
nority. Qn b e h a [f 0 f himself and all other shareholders. If however the wrong¬ 
doers are also shareholders, these shareholders, as a matter of course, must be excluded 
from the category of the plaintiffs : hence the phrase “except those who are defen¬ 


dants” 2. 


In such cases the primary fraud must be clearly indicated. It is the gist of the 
Pleadings action > although no doubt the pleading or the particulars may be so 
and framed as to trace the dominance of the majority and the effectuation 

parties. of the f rauc i through that dominance. Where a decision of the directors 
is attacked on the ground that it is injurious to the company, the directors should be 
parties. Where that act of the directors so impeached has been confirmed and is 
still impeached on the basis that the directors have got that confirmation by control¬ 
ling the majority, still those directors should be parties 2. 


Even where a minority of shareholders are alleged to have been overborne by the 
vote of the majority, the former cannot complain of acts which are valid if done with the 
approval of the majority or are capable of being confirmed by the majority, mere 
irregularity or informality which can be remedied by the majority being insufficient 3. 
Generally speaking, a person cannot charge a majority with wrong in adding to the 
voting power of the directors. There is nothing inherent wrong in that. A majority 
can increase its own majority, unless there is an element ef expropriation or coercion 2. 

Where an action is brought by shareholders, the plaintiffs should distinctly allege 
the illegality of the act complained of and the impossibility of getting the company to 
impeach its validity. Mere irregularities committed by the directors cannot give a 
cause of action to shareholders and entitle them to challenge the validity of the resolu¬ 
tions passed, and the aggrieved shareholder must appeal to the company. The supre¬ 
macy of the majority of shareholders is subject to certain exceptions, viz., (a) where 
the act complained of is ultra vires the company, (b) where the act complained of is a 

rau on t e minority and (c) where there is absolute necessity to waive the rule in order 
that there may not be a denial of justice 3. 


1 . 

2 . 



Vadilal v. Manecklal (supra) at p. 299. 

{^^1^cl. j* 458 ° IapUr Spinning & Weaving Co. [1941] 

Bhajvkar v. Shinkar (supra) following Foss v. Harbottle (supra). 
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The Court does not interfere for the purpose of forci 


ng companies to conduct their 


company. 


business according to the strictest rules, where the irregularity complained of could be 

set right at any moment 1. In the last cited case the suit was a sequel to a resolution 

Interfer PaSS ' d ^ b ° ard a " d exttaordinar V resolution passed in a general 
enceby meetinR and confirmed as a special resolution. In pursuance of the last 
Court. two resolutions an agreement was executed hy another company the effect 

of which was to appoint the latter as managing agent of the former 
company. The plaintiffs who were some of the directors brought this suit for challeng¬ 
ing the said resolution and the respective meetings in which they were passed and for 
a declaration that the said resolutions were invalid and for an injunction restraining the 
latter company from action on the agreement. 

The above are the general rules strictly adhered to, but there may be exceptions 
where justice of the case requires it 2. But in a case where the company 
to be plain- ou §^ t to be the plaintiff, the shareholder must exhaust all reasonable means 
tiff. to get the suit instituted by the company, before he brings the suit him¬ 

self 3. In a case in which the ground of action is the fraud of the majority, 
it is not necessary that a meeting of shareholders should first be called 4. 

In a case of urgency the intending plaintiff may use the company’s name, but at 
his peril. In such an action the Court may give interlocutory relief, taking care that a 
general meeting be called as early as possible to determine whether the action has really 
the support of the majority 5. If it appears that the company’s name has been used 
improperly, the suit will be struck out 6, and either the solicitor 7 or the person who 
instructed him 8, will have to pay the company’s costs as between party and party 9. 

A single shareholder may sue the company to enforce any individual tight of his 
own. e.g., his right to have his vote recorded 10, or his right as a director to restrain his 
co-directors from excluding him from the board 11. 

When the company is in liquidation, the only persons to whom the Court has any 
jurisdiction to give leave to use the company’s name are the creditors and the contribu¬ 
tories 12. 

As soon as the company goes into liquidation , “the minority shareholders are no 
longer at the mercy of the majority wrongly retaining the property of the company by the 
strength of their votes. If the liquidator, acting at the behest of the majority, refuses, 
when requested, to take action in the name of the company against them, it is open to 
any contributory to apply to the Court” and under s. 215 (now s. 216), “it is open to the 
Court on cause shown, either to direct the liquidator to proceed in the company’s name, 
or on proper terms as to indemnity and otherwise to give to the applicant leave to use 


1. Bhajekar v. Shinkar (supra) following Foss v. Harbottle (supra). 

2. Russel v. Wakefield Co. [1875] 20 Eq. 474. 

3» Morris v. Morris [1877] W. N. 6 ; Lloyd-Owen v. Bull 11936] P. C. 322 (323,. 

See Mac Dougall v. Gardiner (infra) ; Pender v. Lushington (infra) ; Harben v. 

Phillips [1882] 23 Ch. D. 14 ; Imperial Hydropathic Co. v. Hampson [1883] 23 
Ch. D. I. 

4. Mason v. Harris [1879] 11 Ch. D. 97. 

5. East Pant Co. v. Merryweather [1864] 2 H. M. 254. 

6. Silber Light Co. v. Silber [1879] 12 Ch. D. 717. , 

7. Newbiggin Gas Co. v. Armstrong [1879] 13 Ch. D. 310 ; Fricker v. Van Grutten 
[1896] 2 Ch. 649. 

8. Compagnie de Mayville v. Whitley [1896] 1 Ch. 788, 804. 

9. Gold Reefs of W. Australia v. Dawson [1897] 1 Ch. 115. , M inn 

10. Pender v. Lushington [1877] 6 Ch. D. 70 ; Srinivasan v. Subramania [I 932] M.iw 

11. Pulbrook v. Richmond See. Co. [1878] 9 Ch. D. 610 ; Harben v. Philips (supra;. 

12. Cape Breton Co. v. Fenn [1881] 17 Ch. D. 198. 
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the company’s name as plaintiff in any action necessary to be brought for the vindication 
of the company’s rights. Nor is the contributory confined to that form of procedure. 

It would be open to him, so far as the directors are concerned, without leave from any 
one and by motion or summons in the winding up jurisdiction himself to bring the 

directors before the Court and obtain relief on the company’s account” 1. 

Where a chief officer of the company had power under its articles of association to 
appoint a secretary for the purposes of management of the affairs of the 
Suit by company and he gave to the secretary, so appointed, the power for filing 
secretary. ^ defending suit3 f or an d on behalf of the company, a suit filed by 

the secretary as such is properly instituted 2. 

In a suit by or against a company, for subscription and verification of pleadings, 

for service on the company and for the Court’s power to require personal attendance of 
officers of the company, see order XXIX of the Code of Civil Procedure, Act V of 1908. 

Where one of the parties to a proceeding under s. 145 of the Code of Criminal . 
Procedure, 1898 consisted of some managers of a limited company which was 
Costs. t ^ e rea i contestant and costs were awarded to the successful party, such 
costs could be realized either from the managers or from the company 3. 

See notes to s. 23 £>ost. 

Where a dissentient minority seek redress against the action of the majority, the 
former must show that the action of the majority is ultra vires or that the 

Ultra vires ma j Q rity have abused the powers and are depriving the minority of their 

acts. . , . 

rights 4. 

If an act, not ultra vires the corporation and which, therefore, might be done with 
the approval of a majority, be done irregularly and without such approval, then the 
majority are the only persons who can complain 5, and the Court will not entertain the 
complaint except at the instance of the majority and in a proceeding in which the 
corporation is the plaintiff 6. 

A single shareholder suing on behalf of himself and others or suing alone 7, may 
make the company a defendant and may restrain the company and the directors from 
doing an act which is illegal 8, or criminal 9, or ultra vires the corporation and which 
the majority are consequently incompetent to affirm 10. “If one individual having an 
interest complains of an act of the whole company or the executive of the whole com¬ 
pany as being illegal, there is, as a general rule, no necessity for any other shareholders 
being present” 11. 


1. Lloyd-Owen v. Bull (supra). 

2. General Relief Assn. v. Ganpat Ram [1937] L. 751. 

3. Udhab v. Sidheswar [1937] Pat. 559. 

4. Dominion Cotton Mills Co. v. Amyot [1912] A. C. 546 ; Dhakeswari Cotton 

Mills v. Nilkamal [1938] 1 Cal. 90, 41 C. W. N. 1137, [1938] C. 645. __ 

5. Foss v. Harbottle 1843] 2 Hare 461; MacDougall v. Gardiner [1875] ICh. D. 
Burland v. Earle 1902 A. C. 83 ; see also Foster v. Foster [1916] 1 Ch. 532. 

6. Mozley v. Alston 1847 1 Ph. 790 ; MacDougal v. Gardiner (supra). ., 

7. Simpson v. Westminster Hotel Co. [1860] 8 H. L. C. 712 ; Russel v. Wakefield 
Co. (supra) ; Hoole v. Great Western Ry. Co. [1867] 3 Ch. App 262; Howden 
v. Yorkshire Miners’ Assn. [1903] 1 K. B. 308,329, 336; Dominion Cotton 
Mills v. Amyot (supra). 

8. Cockburn v. Newbridge Laundry Co. [1915] 1 Ir. L. R. 237 C. A. 

9. Powel v. Kempton Park Co. [1897] 2 Q, B. 242, 260, 268. . - 

10. Holmes v. Newcastle &.c. Co. [1875] 1 Ch. D. 682 ; Hope v. International r. 

Society 1876] 4 Ch. D. 327. 

X1 - Sir John Ho!t f L. J. in Hoole v. Great Western Ry. Co. [1868] 3 Ch. App. 
262 i 7 L. T. 153 ; see also Srinivasam v. Subramania 1932] M. 100 and Cotter 
v. National Union of Seamen [1929] 2 Ch. 58. • 
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A stranger having sustained no special damage cannot sue the company 1, nor a 

shareholder who has with knowledge recovered and retains part of the proceeds of the 

ultra vires act 2, except to restrain future ultra vires dealings 3. 

If the act complained of is not ultra vires, hut is of a fraudulent character or in the 
nature of a wrong done to the company, and the wrong-doers are in the majority, then 
a single shareholder may bring the action on behalf of himself and others 4, making 
one of the majority a party defendant 5. 

See notes to ss. 6 and 23. 

Where there is no suggestion of fraud, the company is bound in a matter intra 
t'ires by the unanimous agreement of its members, even at a directors’ meeting where 
Matters t ^ ie mem bers were present 6. But where the matter is ultra vires, it is 

ultra vires otherwise, as held by Lord justice Lindley : Individual assents given 
and intra separately may preclude those who give them from complaining of what 

they have sanctioned ; but for the purpose of binding a company in its 
corporate capacity, individual assents given separately are not equivalent to the assent 
of a meeting 7. 

Outsiders are bound to know the “external position of the company” 8 ; but they 
have a right to assume that all matters of internal management have been 
Notice. compiled with 9. For fuller exposition of the principle see notes to ss. 17 
and 23. Persons dealing with a company are deemed to have notice of its registered docu¬ 
ments 10. A limited company can speak and act only through agents duly authorized 
in that behalf in accordance with its constitution, and if such company by special resolu¬ 
tion authorizes any body of officers to draw cheques, sign, accept or endorse bills of 
exchange, promissory notes, cheques, orders of payment or other commercial papers, 
and such resolution has been communicated to the bank with which the company deals, 
the bank will be liable if it does not act in accordance with that resolution, even if it is 
misled by the fraudulent misrepresentation of an officer of the company who on previous 
occasions has dealt with the bank as an officer of the company ; the bank is bound to 

be vigilant 11. 

If it is established by evidence that the duty of investigating and ascertaining facts 
has been delegated in the ordinary course of a company’s business to a subordinate 

official, the company will in law be bound by his knowledge in the same 
nowledge. wa y a3 i 3 affected by the knowledge of the board of directors. It is 
true that in the Houghton’s case, [1928 A.C. 1, 18J Lord Sumner points out that ‘the mind, 
so to speak, of a company is not reached or affected by information merely possessed by 
its clerks.’ And again, ‘the knowledge which is relevant is that of directors themselves, 
since it is their board that deals with the company’s rights.’ But it must depend upon 

Towers v. African Tug Co. [1904] 1 Ch. 558, 571. 

Towers v. African Tug Co. (supra). 

Moseley v. Koffyfontein Mines [1911] 1 Ch. 73. . (- 0 

Russel v. Wakefield Co. (supra) ; Alexander v. Automatic Telephone ^ • 

(supra) ; Burland v. Earle (supra). . T . noi 7 l?Ch 125. 

Northern Assurance Ltd. v. Furnham United Breweries Ltd. [19 1 Pooncr 

Express Engineering Works [19201 1 Ch. 466 C. A. ; see also Parker Coopc 

Ltd. v. Reading [1926] Ch. 975. . . . 

George Newman 6c Co. [1895] 1 Ch. 674, 686, per Bindley L- )■ 

Mahony v. East Holyford Mining Co. [1875] 7 H. L. 869, 893. Robert 

Royal British Bank v. Turquand [1856] 6 E. 6c B. 327 ; Montreal Cx>. v. rv 

[1906] A. C. 196, 202. 

Ernest v. Nicholls [1857] 6 H. L. C. 401. ncHOI P C. 278, 60 

Bank of Montreal v. Dominion G. G- 6*. Casualty Co. IIV^J r. ^ 

M. L. J. 149, 128 I. C. 669. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


5 
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the facts of each case, where the matter is not especially determined by the articles, by 
what particular means of information and in what circumstances a company may 
properly be said to acquire knowledge, or have knowledge thrust upon them” 1. 

In Ncwsholme Bros. v. Road Transport & General Insurance Co. [(1929) 2 K. B. 356 
(374)1 Scrutton L. quoting Lord Sumner says: “The knowledge of a person who 
acquires it in a breach of duty, and is guilty of a breach of duty in respect to it, is not to 
be imputed to a company to whom from the hypothesis he would be very unlikely to 

disclose it in fact.” 

Where one person is an officer of two companies, his personal knowledge is not 
necessarily the knowledge of both the companies. The knowledge which he has acquired 
as officer of one company will not be imputed to the other company, unless he has some 
duty imposed on him to communicate his knowledge to the company sought to be 
affected by the notice, and some duty imposed on him by that company to receive the 
notice; and if the common officer has been guilty of fraud or even irregularity, the 
Court will not draw the inference that he has fulfilled those duties 2. 

As to the knowledge of directors see notes to s. 83A, post. 

As regards acquiescence and estoppel the position of a company seems to be some¬ 
what different from that of an individual. “In the case of a natural person if informa¬ 
tion is intelligibly conveyed to and received by him its source, whether as servant or 

a stranger, whether he is high or low, matters little, if at all. With the 
Acquies- artificial incorporated person, it must be necessarily otherwise, for an incor- 
cence and porated company cannot read or hear, except by the eyes and ears of others 
estoppel. w ^ o are tQ ^ the organg b y w bi c h it receives knowledge so as to affect its 
right” 3. In the last cited case Lord Dunedin observed as follows : “There can obviously 
be no acquiescence without knowledge of the fact as to which acquiescence is said to have 
taken place. The person who is sought to be estopped is here a company, an abstract 
conception, not a being who has eyes and ears. The knowledge of the company can 
only be the knowledge of persons who are entitled to represent the company. The 
knowledge of a mere official like the secretary would only be the knowledge of the 
company, if the thing of which knowledge is predicated was the thing within the 
ordinary domain of the secretary’s duties. But what if the knowledge of the directors 
is knowledge of a director, who is himself particeps criminis, that is, if the knowledge of 
an infringement of the rights of the company is only brought home to the man who him¬ 
self was the artificer of such infringement ? Common sense suggests the answer, but 
authority is not wanting” 4. Then he cites the cases noted below 5. Effective rati¬ 
fication necessarily involves knowledge of all the material facts on the part of him 
who ratifies. Neglect of duty does not cease by repetition to be neglect of duty, and 
if there be any doctrine of “lulling to sleep,” it must depend upon and can only be 
another way of expressing estoppel or ratification 6. “A limited company,” observed 
Lord Tomlm, “cannot have a view except so far as the views of the agents by which 
it acts are to be deemed the views of the company” 7. 




4. 

5. 

6 . 
7. 


pe V rSles"'e r E L! P ]!° V t e p 9 ’ 5 U UtUal Insurance Association [1936] 1 K. B. 505 C. A., 

Per^n P r r rrS^^ 0mbay L Lt ^, [19361 B * 62 ’ 73 Bom ‘ L * R * 978, 161 1 C * 126 ’ ™ a 

1 at pp 20. ner m Houghton & Co - v * Nothard, Low &. Wills Ltd. [1928] A.C. 
Ibid at pp. 13-14. 

BanTof Mr^ d ?°' Ji 896] 2 Ch - 743 ■ 749 : Lacey v. Hill [1876] 4 Ch. D. 537. 

Peat v GrlX T V ' D ° m ‘ nion G - G - & Casualty Co. (supra). 

Peat V. Gresham Trust, Ltd. [19341 151 L. T. 63 H. L. at p 65. 
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A company may be fined for contempt of Court 1 ; but it can&rtlB*p^i cted undet 

Uhment U “' ° 3eCt ‘° n mfl ‘ CtS im Pri S onmcnt or whipping only as punishment 2, 

may be in- n ° r can 111 be committed for trial on an indictment 3. A company in 
flicted on liquidation, as distinct from individual liquidator, is incapable of committing 

company. an act Q f maintenance 4. 

An incorporated company is a person within the meaning of the Acts of Parlia- 
Company ment ’ unless the context shows that only a natural person is intended 5. 
a person. ^ company may be “a respectable and responsible person” within the 

meaning of a lease 6. 


For other cases see notes to ss. 5 and 23. 
v (3) The Court.” —See s. 3 and notes thereto. 

Debenture.” A Debenture means a document which either creates or 
Debenture. ac knowledges a debt 7. It is usually associated with a corporation of some 

kind. Debentures are usually bonds issued by a company for sums of 
Rs. 10 or Rs. 100 or their multiples and are offered to the public by means of a 
prospectus in the same manner as shares. 


Debentures may be for a fixed term of years or repayable on notice, or irredeema¬ 
ble 8. They can be framed as payable to bearer. The custom to treat debentures to 
bearer as negotiable by delivery is recognized to take effect under the law merchant 9, 
and the Court will take judicial notice thereof 10. 

If the debenture gives no security on the assets of the company, the debenture- 
holder’s position is no better than that of an unsecured creditor 1 1. But generally 
mortgage debentures are issued which usually contain a charge upon the undertaking 
of the company and all its property, present and future, and may or may not give a 

charge upon uncalled capital. The charge may either be “fixed” or 
“floating.” When the charge is “fixed” it affects the title to the property 
and the company can only deal with the property affected subject to the 
charge. But when the charge is a “floating” one, the company may, in 
the ordinary course of business, deal with the property covered by the charge, 
mortgaging, selling, disposing of it or using it up as the business requires, at any time 
before the charge attaches 12. It remains dormant until the undertaking charged 
ceases to be a going concern, or until the person in whose favour the charge is created 
intervenes 13. In Illingworth v. Houldsworth 14 Lord Macnaghten said: “A specific 
charge is one that without more fastens on ascertained or definite property capable of 


“Fixed” and 

“floating” 

charges. 


1 . 

2 . 

3. 


4. 

5. 

6 . 


7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 


King v. J. G. Hammond <St Co. [1914] 2 K. B. 866. 

Hawke v. E. Hutton <Sc Co. [19091 2 K. B. 93. _ . . 

King v. Daily Mirror Newspapers, Ltd. [1922] 2 K. B. 530. But see Triplex 
Safety Glass Co. v. Lancegaye Safety Glass (1913), Ltd. [1939] 2 K. 13. 395 C. A. 
where it has been held that a limited company may be indicted for libel. 

Metropolitan Bank v. Pooley [1885] 10 App. Cas. 210. 

Hirst v. West Riding <Scc. Co. [1901] 2 K. B. 560. See General Clause Act, s. 3 (39). 
Ideal Film Renting Co. v. Nielson [1921] 1 Ch. 575 ; Willmott v. London Road 
Car Co. [1910] 2 Ch. 525. 

Levy v. Abercorries Slate Co. [1887] 37 Ch. D. 260. 

Wiley v. Stocks [1909] 26 T. L. R. 41. , ^ 

Johnston F. Patent Co. [1904] 2 Ch. 234; Bechuanaland Exploration (~o. v. 
London Trading Bank [1898] 2 Q. B. 658. 

Edelstein v. Schuler &. Co. [1902J 2 K. B. 144. 

Spiral Globe Ltd. [1902] 1 Ch. 396. . ~ ro 

Florence Land Co. [1878] 10 Ch. D. 530 ; Wheatley v. Silkstone &.c. <-oai 
[1885] 29 Ch. D. 715. f . r 81 

Government Stock Sic. Investment Co. v. Manila Rail Co. [1897J A. 

[1904] A. C. 355 at p. 358. 
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being ascertained and defined, whereas a floating charge is ambulatory and shifting in 
its nature, hovering over and, so to speak, floating with the property which it is intended 
to affect until some event occurs or some act is done which causes it to settle and fasten 
on the subject of the charge within its reach and grasp.” As pointed out by Buckley 
L. “a floating security ; is not a future security ; it is a present security, which presently 
affects all the assets of the company expressed to be included in it. On the other hand, 
it is not a specific security ; the holder cannot affirm that the assets are specifically 
mortgaged to him. The assets are mortgaged in such a way that the mortgagor can deal 
with them without the concurrence of the mortgagee. A floating security is not a specific 
mortgage of the assets plus a license to the mortgagor to dispose of them in the course 
of his business, but is a floating mortgage applying to every item comprised in the security, 
but not specifically taffecting any item until some event occurs or some act on the part of 
the mortgagee is done which causes it to crystalize into a fixed security” 1. The terms 
“floating security” and “floating charge” are synonymous 2. See notes to ss. 109, 126 and 

129, post . 

Debenture stock is of the same nature as ordinary debentures 3 except that instead 
of each bond securing a definite amount, the whole sum secured is treated 
Debenture ag a 3 i n gl e gtock, and certificates are issued declaring the holder to be 
S ° * entitled to a definite sum, part of the stock. The debenture stock may be 

repayable on a fixed date or may be irredeemable. 

(5) “Director.”—Director includes any person occupying the position of a director 4. 

So it seems that a secretary or a manager occupying the position of a 
Director. , , , 

director is included within the term. 

The true position of directors seems to be that of agents for the company with the 
powers and duties of carrying on the whole of its business, subject however to the res* 
trictions imposed by the articles of association and the statutory provisions 5. But the 
directors are not agents for the shareholders 6, nor are they trustees for the creditors of 
the company 7, nor are they trustees in whom the property of the company is vested in 
trust for any specific purpose within the meaning of s. 10, Limitation Act 8. 

As agents of the company they cannot make secret profits. “No man can in this 
Court, said Lord Cairns, L. C., “acting as an agent, be allowed to put himself into a 
position in which his interest and his duty will be in conflict” 9. 

For the powers, duties and liabilities of directors see notes to ss. 83^A and 100 and 
Reg. 71 of Table A. 

(9) Manager. This new definition of “manager” has been substituted by the 

Amending Act No. XXII of 1936. The old definition was no definition at all. The 

., new definition follows the decision in Basant v. Emp. 10, in which it was held 

Manager. , > r u . 

that unless a person is in charge of the entire business of a company, ne 

1. Evans v. Rival Granite Quarries Ltd. [1910] 2 K. B. 979 999. 

2. Illingworth v. Houldsworth [1904] A. C. 355. * ’ 

3. Murray v. Herring [1908] W. N. 153, [1908] 2 Ch. 493. 

4. Coventry &. Dixon’s case [1880] 14 Ch. D. 660 

5 * w, u , re E n^ r ii C n Ac ^ mulator Co. [1889] 40 Ch. D. 141. See also Ferguson v. 

iJ t qo ^ pp ' ^7 anc * Cramophone & Typewriter Ltd. v. Stanley 

llyUo] L k* o. oy C. A. 

6. Poole, Jackson St Whyte's case [1878] 9 Ch. D. 322. 

7. Ashbury Ry. Co. v. Riche [1875] L. R. 7 H. L. 653. 

8. Narasimha Iyengar v Official Assignee [1931] M. 58 ; Kathiawar Trading Co. 

v. Virachand [1894] 18 Bom. 119 

9. Parker v. McKenna 1874] 10 Ch. App. 96. 

10. Basant v. Emp. [1918] 19 Cr. L. J. 215 43 I C 791 


Manager. 
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cannot be deemed to be the manager thereof. The English Act does not contain the 
definitions of the words “manager” and “officer.” 

The old cl. (9) ran as follows :— 

(9) “Manager” includes any person occupying the position of a 
manager by whatever name called, and whether under a contract of 
service or not : 


(9-A) ‘‘Managing agent.” —This definition is new and has been inserted by the 
amending Act (XXII) of 1936 on account of importance of the functions of managing 
agents in India. The distinction between “manager” and “managing agent” appears to 
be first, while the manager must be a person, the managing agent may be a person, 
firm or company ; secondly, the latter is entitled, as of right, to the management of the 
company by virtue of an agreement with the company, while the manager is the person 
who has actually the management of the company whether under an agreement or not. 
A director who actually manages a company without an agreement with the company for 
that purpose may be a manager, but not a managing agent. By contrast between 
clauses (9) and (9-A) a manager cannot, it seems, be a firm or company. The General 
Clauses Act however says that the word “person” shall include any company, association 
or body of individuals, whether incorporated or not. For the new provisions relating 
to managing agents see Introduction. 

The Explanation to this clause makes it clear that if a person is called by any other 
designation but actually occupies the position of a managing agent he will be regarded 


as a managing agent for the purposes of this Act. 

(11) ‘‘Officer.” —After the word “director” the words “managing agent” have been 
inserted by the amending Act (XXII) of 1936. The word “officer” has not been defined 
in the English Act of 1929. 

(13) ‘‘Private company.” —This definition has been substituted for the old one by 
the amending Act (XXII) of 1936, following the definition given in the English Act ot 

1929 with some modifications (compare s. 26 of the English Act of 1929 
Private printed in the Appendix). In England it was held in 1912 that a company 

^ ^ whose articles contained the restrictions, limitations and prohibitions men¬ 


tioned in sub-clauses (a), (b) and (c) remained a private company even though they were 
not complied with 1. In 1913 an amending Act was passed by which it was provided 
that if a private company failed to comply with any of the foregoing provisions, it ceased to 
be entitled to the privileges of a private company : hut the Court might grant relief if the 
default was due to accident, inadvertence or other sufficient cause 2. This was reiterated 
in ss. 26 and 27 of the English Act of 1929. In the Indian Act it was provided in sub¬ 
clause (ii) that a company which did not continue to observe the restrictions, limitations 
and prohibitions mentioned in sub-clause (i) would not be a private company. The 
Court had not been given the power to grant relief as in England. This has now been 
remedied by substituting the new s. 154 (s. 27 of the English Act of 19291 for the old 
one. The position of a private company is in most respects the same as that of a public 
company 3. If one member practically holds all the sharer, the company is still a 
distinct “person” 4. As to the possibility of a private company being a partnership in 
gui9e of a company see the case noted below 5. In the case noted below their Lordships 


1. Park v. Royalties Syndicate [1912] 1 K. B. 330. 

2. S. 1 (2) (b) Companies Act 1913 (3 &. 4 Geo. V. Cap. 25). 

3. Re White [1913] 1 Ch. 231. 

4. Salomon v. Salomon Sl Co. [1897] A. C. 22. 

5. Yenidje Tobacco Co. [1916] 2 Ch. 426. 
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Transfer 
of shares. 


of the Privy Council have condemned the view, too widely current, that a private com¬ 
pany need not be regarded as a corporation distinct from the persons composing it and 
that irregularities in connection with its liquidation, which in the case of a public 
company would be most serious, are venial and perhaps even permissible. “It is neces¬ 
sary, in their Lordships’ opinion, that this view should be once for all dispelled” 1. 

In estimating the number of members of a private company the secretary may be, but a 

director or managing director may not be, counted as one “in the employ” of the company 2. 

% 

In the articles of private companies provisions are sometimes made for compelling a 
shareholder at any time to transfer his shares to particular persons at a particular price. 
They are not void as being repugnant to absolute ownership or as tending to perpetuity 3. 

In the articles of association of a private company provisions are sometimes 
made to the following effect: any member desiring to sell any of his shares 
must notify the board of directors of the number of shares, the price and. 
the name of the proposed transferee, and the board must offer to the other shareholders 
the number of shares offered at the price, and if the offer is accepted, the shares 
shall be transferred to the acceptors, and if the shares or any of them are not so accepted, 
the holder may sell or transfer them or any of them at the same or higher price 
to third parties approved by the board. For construction of such articles see Ocean 
Coal Co. v. Powell Duffryn Steam Coal Co. 4. 

Where the articles of a private limited company provided that a member could not 
transfer his shares until he had given notice to the secretary offering to sell the shares 
at a price to be fixed by the auditor and until the secretary had offered them to 
the other members, one director having a right of pre-emption, it was held by the 
House of Lords that there was no effective sale of the shares, as the restrictions 
imposed by the articles had not been observed 5, and that the shareholder was not 
estopped from claiming rectification of the register of members, as the bankers to whom 
the shares had been assigned were well aware and had been informed by the former of 
all the restrictions upon the sale of the shares 5. “I do not think”, observed Lord Hail- 
sham, L. C. at p. 248 in the last cited case, “that the disregard of article 17 rendered the 
transaction ultra vires the company, or that it could not have been regularized by the 
assent of all the shareholders; but that assent was never obtained.” 

In the provisions introduced by the amending Act (XXII) of 1936 distinction has 

Private and ^ een mac ^ e between an ordinary private company and a private company 
subsidiary which. is subsidiary to a public company [for the definition of a subsidiary 
com^anv_company see sub-sec. (2) of s. 2 supra]. As regards this distinction see 

distinction. 8 - 17 (2) proviso ’ s. 83-A (2), s. 86-D (3), s. 86-H, s. 87-A (5), s. 87-C (4),s.87-D 

(4), s. 91-B (3) proviso, s. 91-D (1) and s. 144 fl) and (5) (iii). 

The following are the special privileges of a private company 

Special ^ COnsist two members only (s. 5). 

privileges. ^ * s no ^ neces sary to hold a statutory meeting, to forward the “statu- 

tory report” to the members or file it with the registrar (s. 77). Under the 
old s. 77 the company had to hold a statutory meeting 6. 

1 . 


2 . 

3. 

4. 


Ditcham v. Miller [1931] P. C . 203 ; 134 I. C. 324 

Newspaper Proprietary Syndicate [1900] 2 Ch. 349; Cairney v. Back [1906] 
£ jVV Normandy v. Ind, Coop & Co [19081 1 Ch 84 

IVlind v. T Jameso'ri H^l] I Ch. 2^ Attorney General, of 

ss. 10 and 11 of the T r ^ (K. B. D.) 644. See in this connection 

[19321 1 ci! 654 Tran8fer of Pr ° per 5y IV of 1882. 


6. Gardner v. Iredale [1912] 1 Ch. 700* Hunter v * Hunter l l936 l A. C. 222. 
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(3) .' The directors need not file with the registrar a consent to act or sign the 
memorandum of association or contract for their qualification shares (s. 84). 

(4) . It is not necessary to file with the registrar a “statement in lieu of prospectus” 

(s. 98). 

(5) . Shares may be allotted before the minimum or whole amount of the share 
capital has been subscribed (s. 101). 

(6) . It may commence business or exccrcise borrowing powers as soon as it is 

incorporated (s. 103>. 

(7) . Holders of preference shares or debentures have not the same right to receive 
and inspect the balance-sheet See., as is possessed by the holders of ordinary shares 

(s. 146). 

(8) . It is not required to send a copy of the balance-sheet to the registrar (s. 134) or 
to the members (s. 131) ; but a private company must file with the registrar the annual 
list of members and summary under s. 32. 

(9) . In the case of a private company not being a subsidiary company of a public 
company it is not necessary that the auditor should hold a certificate from the Central 
Government (s. 144). Such a company can appoint a person as its auditor who is in the 
employment of a director or officer of the company [s. 144 (5) (iii)]. 

(10) . Provisions regarding the appointment of directors (ss. 83-A and 83-B) and 
restrictions on appointment or advertisement of directors (s. 84), do not apply to a 
private company. 


Privileges With regard to the provisions introduced by the amending Act XXII 
under am- of 1936, the following privileges have been accorded to a private company 
8 * which is not a subsidiary company of a public company :— 


(1) . Provisions of s. 54-A (2) relating to financial assistance for purchase of shares 
shall not apply [s. 54-A (2)]. 

(2) . Regulations 78, 79, 80, 81 and 82 of Table A shall not apply [s. 17 (2)]. 

(3) . S. 79 relating to provisions regarding general meetings shall not apply 

Is. 79 (1)]. 

(4) . S. 86-D relating to loans of directors shall not apply [s. 86-D (3)]. 

(5) . S. 86-H relating to restrictions on powers of directors shall not apply 
(s. 86-H). 


(6) . S. 87-A regarding duration of appointment of managing agent shall not 

apply [s. 87-A (5)]. 

(7) . S. 87-C regarding remuneration of managing agent shall not apply [s. 

87-C (4)]. 


(8) . S. 87-D regarding loans to managing agents shall not apply Is. 87-D (4)1- 

(9) . S. 91-B regarding prohibition of voting by interested director shall not apply 

Is. 91-B (3) , proviso]. 

(10) . S. 91-D regarding contracts by agents in which the company is undisclosed 
principal shall not apply [s. 91-D (1)]. 

(11) . S. 144 regarding qualifications and appointment of auditors [s. 144 (1)]. 

The provisions of s. 87-1, relating to the limit on the number of directors appointed 
hy managing agents, shall not apply to any private company, subsidiary or not. 


In the case of a private company if not more than seven members are personally 
present at a general meeting, one member, and if more than seven members are per¬ 
sonally present, two members shall be entitled to demand a poll [s. 79 (l)(c)]. In any 
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case two members personally present shall be a quorum [s. 79 (2) (b)], if the articles do 

not otherwise provide. ( ^ 

A private company must send with the annual return required by sub-s. (1) of s. 32 
the certificates mentioned in sub-s. (4) thereof. If a private company alters its articles 

SO that they no longer include the provisions of cl. (13) of sub-s. (1), s. 2 
New obli- the company must file with the registrar a prospectus or a statement in lieu 
gations. Q f prospectus as provided by s. 154 (1). A private company is not entitled 

to issue share-warrants to bearer [s. 43 (2)1- 

The old cl. (13) ran thus 

(13) “private company” means a company which 
(i) by its articles— 

(a) restricts the right to transfer its shares : and 

(b) limits the number of its members (exclusive of persons who 
are in the employ of the company) to fifty : and 

(c) prohibits any invitation to the public to subscribe for any 
shares or debentures of the company : and 

(ii) continues to observe such restrictions, limitations and prohibi¬ 
tions : 


Conver¬ 
sion of pri 
vate into 
public 
company. 


Provided that where two or more persons hold one or more shares 
in a company jointly they shall, for the purposes of this 
definition, be considered as a single member : 

A private company may turn itself into a public company by complying with the 
provisions of s. 154. Even before such conversion the position of a private 
company is, in most respects, similar to that of a public company. Neither 
the Indian Act nor the English Act of 1929 makes any provision for con¬ 
version of a public company into a private company. But in Palmer’s 
Company Law, 13th ed. (1929) at p. 392 occurs the following passage 1 * 
Many existing public companies, which can conveniently be worked as private companies, 
have in like manner altered their regulations by special resolution.” The new amend¬ 
ing Act XXII of 1936, following s. 27 of the English Act of 1929, though it recasts the 
provision regarding conversion of private companies into public companies, does not 
make any provision for converting a public company into a private company. 

For the consequences of reduction in the number of members below two, see s. 147. 

(13-A) Public company.— This definition is new. It has been inserted by the 

Companies (Amendment) Act XXII of 1936. 

041 "^r^;r The WOtds in itaUcs have been Verted by the amending Act 
What is a XXU ° f 1936. The word “prospectus" means that document by which 

prospec- capita is o ered to the public and upon the basis of which the applicant 

has actually subscribed 2. 

share^'^to'the^uWic^fo^'saUU^pr^ an ^ vert isement in a newspaper offering 

the advertisement specially refers to a D ro " ' meani " g ° f tMs daU8e ’ althoUgh 

nli ra ri nn anri ( u- i_ P os P ectU9 a copy of which is available on ap- 

phcafon and a copy of which has been duly filed with the registrar 3. 


1 . 

2 . 

3. 


See also Hals, p 73, foot-note. 

Rousell v. Burnham [1909] 1 Ch 127 

Pramatha v. Kalikumar [19251 52 Cal. 440, 29 C. W. N. 523. 
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In the last cited case Mr. Justice Manmatha Nath Mukherji observed as follows — 
Out attention has been drawn to a passage in Stiebel's Company Law and Precedents 
2nd ed. Vol. I, p. 258, foot-note, which is in these words :--Sometimes one sees in news¬ 
paper advertisements issued by companies which propose to issue shares, which do not 
contain the statutory requirements and state that the publication is for information only 
and that the applicants must apply to the company for the full prospectus; such 
advertisements should never contain an application form, but they do not appear to be 
contrary to the Act. 1 No authority is cited in favour of this proposition ; and in any 
case the present prospectus does not fall within that category, for it does not state that 
the publication is for information only, nor does it say that the applicants must apply 

to the company for the full prospectus, but only that the prospectus may be obtained on 
application.” 

The word “public” has not been defined in the Act. It appears that the word does 
“Public.” not ^ nc ^ u< ^ e existing members and debenture-holders 1. “ ‘The public’ in the 

definition”, observed Lord Sumner, “is of course a general word. No 
particular numbers are prescribed. Anything from two to infinity may serve : perhaps 
even one, if he is intended to be the first of a series of subscribers bur makes further 
proceedings needless by himself subscribing the whole. The point is that the offer is 
such as to be open to any one who brings his money and applies in due form whether 
the prospectus was addressed to him on behalf of the company or not. A private 
communication is not thus open” 2. 

What is an offer to the public depends upon the circumstances of each particular 

Offer t° case. It appears that an offer to the public means an offer by the company 
ttie public.” . 

to any one who chooses to come in and take shares 3. 

An offer of shares limited to the members of an existing company appears to be not 
an offer to the public 4 ; nor does circulation by directors amongst their own friends a 
number of documents in the form of an ordinary prospectus and headed “strictly private 
and confidential” amount to an offer to the public 5. An offer to the public by the 
liquidators of a company is not equivalent to the issue of a prospectus by the company 4. 

In the under-noted case 6 Lord Justice Scrutton observed as follows : “In re South of 
England Natural Gas Co. 7, where some 3000 copies of a prospectus marked ‘for private 
circulation only’ were printed and issued to shareholders of gas companies in which the 
promoter was interested, Swinfen Eady J. held that the prospectus was issued to the 
public. On the other hand in Sherwell v. Combined I. M. Syndicate 3 where some of the 
directors without the authority of the company sent a prospectus marked ‘strictly private 
and confidential, not for publication’ to some of their friends, Warrington J. said that 
no action lay against the company, but also said that ‘whether or not capital has been 

offered to the public was a pure question of fact.It meant an offer of shares 

to any one who should choose to come in.’ I agree with this.” The decision in the case, 
namely, L ynde v. Nash 6 was reversed in the House of Lords which held that a prospectus 

is not “issued”, if it is shown to one person privately and not as a member of the public 2. 

“ “ _ 

S. 93 sub-s. (3) ; Burrows v. Matabele Gold Co. [1901] 2 Ch. 23, 27 ; Booth v. 
New Afrikander Co. [1903J 1 Ch. 295 ; Nash v. Lynde [1929] A. C. 158. 

XT nok .. T__ J rin-ini a i rn i /'n 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 
7 . 


Nash v. Lynde [19291 A. C. 158, 169. , „ i01 

Sherwell v. Combined I. M. Syndicate [1907] W. N. 110, 23 T. L. R* 482, 48 . 
Booth v* New Afrikander Co. (supra) ; Burrows v. Matabele Gold Co. 
Sherwell v. Combined I. M. Syndicate (supra); byt see South 0 * 

XT n 1 O ri 4 /-m 


Natural Gas Co. [1911] 1 Ch. 573. 
Lynde v. Nash [1928] 2 K. B. 93. 
U911] 1 Ch. 573. 
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See notes to s. 92. 

The word ‘debenture’ includes debenture stock [see cl. (4) ante]. For statement in 
lieu of prospectus see s. 98. 

(16) ‘‘Share.”—A share in a company cannot properly be likened to a sum of 
money settled upon, and subject to, executory limitations to arise in the future ; it is 

rather to be regarded as the interest of the shareholder in the company 
Meaning ^ measured, for the purpose of liability and dividend, by a sum of money, 
of share. con9 i gt i n g Q f a series of mutual covenants entered into by all the 

shareholders inter se in accordance with the provisions of the Companies Act and made 
up of various rights and liabilities contained in the contract including the right to a 
certain some of money 1. 

A share in such a company as a manufacturing company carrying on its business 
in a foreign country resembles a chose in action in this respect only that it is assignable, 
and the assignee would be entitled to sue upon it to obtain his appropriate share of the 
net profits, just as the original holders would be 2. 

See s. 28 and notes thereto, as well as notes to regulation 18, Table A. As to 
different classes of shares see notes to regs. 3 and 98 of Table A. 

(17) “Trading corporation.”—This definition has been inserted by the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 1937 which came into operation on 
1st April, 1937. 

Item No. 33 in List I (Federal Legislative List) in the Seventh Schedule to the 
Government of India Act, 1935 is a follows; “Corporation, that is to say, the 
incorporation, regulation and winding up of trading corporations including banking, 
insurance and financial corporations, but not including corporations owned or controll¬ 
ed by a Federated State and carrying on business only within that State or co-operative 

societies, and of corporations, whether trading or not, with objects not confined to one 


unit. 


The effect of this definition is that a “trading corporation” includes not only 
trading corporations as such but also banking, insurance and financial corporations, but 
it does not include corporations owned or controlled by a Federated State and carrying 
on business only within that State or cooperative societies. 

a S f U tVo (2 L" S “ bSidiarV com P an V”— Sub-9. (2) reproduces s. 127 of the English 
a yyit r iQic * 8 definition has been inserted by the Companies (Amendment) 

• ! 1 A U ; As t0 the provi8ions relati "g to subsidiary companies introduced 
mto the Act by the above amending Act see Introduction. 

. win ding up of certain subsidiary companies their assets and under¬ 
tax on gsI were transferred to the holding company, the latter was properly 

* Ub |! iC h a - ry cJTa '° ‘ nc ° me ' tax as a accessor to that part of its trade previously 

fompitTef. d °" by tHe 9Ub5idiary 3. 

Definitions in tlJbodyoTth"V 0 ’ 10 ” 1 '’ 8 WOrds and expressions h *ve been defined 

of other cc • 

words and 

expressions. 


1 . 

2 . 

3 . 


Borland s Trusts c* 1 ^ 

RamU 1 11866] 3 Bom* H- C- R 69 O C ^ 1901 ^ 1 Ch - 279 5 but see Parbhudi 
Singer v. Willi ams f 1021 1 a n 7f, C ’ 

Briton Ferry Steel Co. v! Ba'rPy [ISW]' K B. ( 463. L ° rd Atkinson) ' 
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Contributory 
Member 

Minimum subscription 
Registered office 

Special and extraordinary resolutions 

Statutory report and statutory meeting 

Besides these the following have been defined for the purposes of particular 
sections. 


British India 

s. 109 

British register 

s. 41 

Certified 

s. 277 

Company 

s. 153 

Deed of settlement 

s. 267 

Director 

s. 277 

Expert 

s. 100 

Joint stock company 

s. 254 

Place of business 

s. 277 

Promoter 

9 . 100 

Prospectus 

s. 277 

Unregistered company 

s. 270 

Vendor 

s. 94 


The Companies (Amendment) Act XXII of 1936 has introduced two more defini* 
tions: (1) An' ‘investment company” has been defined as a company whose principal 
business is the acquisition and holding of shares, stocks, debentures or other securities 
[8. 87-F and s. 132-A (1), second proviso]. (2) A “banking company” means a company 
which carries on as its principal business the accepting of deposits of money on current 
account or otherwise, subject to withdrawal by cheque, draft or order, notwithstanding 
that it engages in addition in any one or more of the forms of business mentioned in 

s. 277-F [see s. 277-F]. 

Pr Notwithstanding anything in the last preceding' section, a 

as to*com- com P an y which was immediately before the separation of 
p * nie# Burma and Aden from India a company as defined by the 
Burma* or section, being a company the registered office whereof 

Aden be- is in Burma or Aden ,— 

tore sepa¬ 
ration 
from India. 

( a ) shall be deemed for the purposes of this Act to be a company 
registered and incorporated outside British India, and 

Q>) shall not , unless the subject matter or context so requires, be 
included in the expressions ‘company’, ‘existing company \ 
public company\ and ‘private company\ 

Provided that — 

(0 for the purposes of section 277 of this Act such a company 
shall 9 for a period of six months from the separation, be 
deemed to be a company incorporated and registered in 

British India ; 


s. 158 
s. 30 
s. 101 

8. 3 
s. 81 
s. 77 
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(ii) the separation of Burma and Aden from India shall not 
render valid any mortgage or charge which, immediately 
before that date, was void against the liquidator or creditors 
of such a company.”] 

This new section has been inserted by the Government of India (Adaptation of 
Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 

3. (1) The Court having jurisdiction under this Act shall 

jurisdk>k b e the High Court having jurisdiction in the place at 
Courts. 1 e which the registered office of the company is situate : 


Provided that the [Central Government] may, by notification 
in the [Official Gazette] and subject to such' restrictions and 
conditions as it thinks fit, empower any District Court to 
exercise all or any of the jurisdiction by this act conferred 
upon the Court, and in that case such District Court shall, as 
regards the jurisdiction so conferred, be the Court in respect 
of all companies having their registered offices in the district. 

(2) For the purposes of jurisdiction to wind up companies, 

the expression ‘registered office’ means the place which has 

longest been the registered office of the company during the 

six months immediately preceding the presentation of the 
petition for winding up. 

(3) Nothing in this section shall invalidate a proceeding 
by reason of its being taken in a wrong Court. 


In the proviso the words “Central Government” aud “Official Gazette” wei 
substituted for the words “Local Government” and “local official Ga*ettte” respec 

Alteration. tlve ‘ y by the Government of India (Adaptation of Indian Laws) Ord< 

alteration wa th 7 7^ ^ ^ ° peration on 1* April, 1937. The effect of tfc 
alteration was that the Dowers unH^r tV • it 

the Local i ^ p P ^ • e P roviso could no longer be exercised b 

zL;nr h effect from ist Apra ' 1938 the centi; 

proviso Me Garette of India dared 26rh March, "“r I^p 440). "’H** 0 " 9 " 

tions on selected DistriJcoTusTn th^' G ° Vernments conf « rr ed limited or full jurlsdi 
with the North-West F ontie P o ^ But ™ brackette 

distinction of being cL Me ed a h T ^ Bihat f ° r “iab 

to administer the company taw ^^ ^ province competei 

some belated but very caution* Q a * overn ment of Bengal was at last roused to tal 
the Central Legislature ^ PCrhap9 the Proceeding i 

in November, 1936. So now th, • Pa3Sage of the nev * Companies (Amendment) Ac 

BengaHuri,diction hi MOTT T f ° 1Ws 

120 and 124 in respect of com • ° n ail District Courts under ss. 38, 76, 10 

RS ‘ »^V,de Notification of not exceedir 

the Calcutta Gazette of the 5th No om ■ dated 2r *d November, 1936, published i 

A-m- Huri3diction he h ;; h b ^;-^r, 1936, Part I, p. 2553. 

con erred on the District Courts of (1) Assam Vallf 
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exceeding Rs. 50,000. ' P f not 

Bombay-jurisdiction has been conferred upon the District Courts of Ahmedabad 
Broach, Kajra, Poona, Satara, Sholapur and Surat in all matters under the Act. 

Madras—jurisdiction has been conferred upon all District Courts under s. 104 

only. 

United Provinces jurisdiction has been conferred upon the District Court at 
Cawnpore in respect of all matters under the Act, and upon that of Lucknow in respect 
of companies whose subscribed capital does not exceed Rs. 25,000. 

Central Provinces and Berar—jurisdiction has been conferred upon all District 
Courts in respect of all matters under the Act. 

The aforesaid orders conferring jurisdiction on District Courts in the provinces by 
the respective Local Governments, it is apprehended, lapsed on 1st April 1937 on which 
date the amendments (mentioned above) made by the Government of India (Adaptation 
of Indian Laws) Order, 1937 came into operation. Unless and until fresh Notifications are 
issued in this respect after 1st April 1938 by Provincial Governments, it is doubtful 
whether the above mentioned District Courts have jurisdiction under this Act. 

Under Act VI of 1882 the word ‘Court’ included the principal Civil Court of 

“Court.” original jurisdiction in a district 1. The jurisdiction of the District 

Courts was taken away by this section, but under the proviso to this section 
full or modified jurisdiction might be re-conferred by the Local Government on any 
District Court. In that case the inferior Court would be able to decide matters of 
administration and dispute arising in winding up 2. Sub-s. (3), provides that a proceeding 
taken in a wrong Court shall not be invalidated for that reason. But it has no 
application when the objection to jurisdiction is taken at the very commencement of the 
proceeding and at the proper time 3. 

Sub-s. (1). The expression ‘High Court’ as used in this section is the High Court as 
jjj k a w ^°^ e including the appellate and the original sides. Therefore under 

Court. t ^ ie ^ u ^ es framed by the High Court all applications relating to companies, 

even those doing business in the maffasil, should be made on the original 

aide of the High Court 4. 

The expression High Court has been defined in the General Clauses Act 5, as the 
highest Court of appeal (not including the Federal Court) in that part of British India 
in which the Act or Regulation containing the expression operates. So the Chief Com¬ 
missioner of Ajmer and Merwara is the High Court for the purposes of the Companies 
Act for places within its jurisdiction and not the Allahabad High Court 6. 

The jurisdiction conferred on the High Court in company matters is the jurisdic¬ 
tion to deal with matters provided for by the Act, and it is very doubtful whether an 

application to rectify the register of the Registrar of Joint Stock Companies, for which 

no provision is made in the Act, can properly be brought before the Judge who is 
dealing with company matters 7. 

1* SS. 3 and 130 of Act VI of 1882. 

z- See In re Stanton, Ltd. [1928] 1 K. B. 464. 

3. Nataranjan v. Narasimha [1930] M. 74, 57 M.L.J. 723. 

4. Jagadishpur Tea Co. v. McLeod 11925] 29 C.W.N. 404 ; Mohini Mills v. Susama 

- 9 ebi J 19 ? 51 52 CaL 586 > 29 C.W.N. 403, 41 C.L.J. 191. 

I' ^ X 1897, s. 3(24). 

<5. Kekri Press Co. [1926] 48 All. 709, 24 A. L. J. 768. 

7 * Arya Insurance Co. [1937] C. 81, 63 Cal. 773. 


Susama 


5 . 

6 . 
7 * 


*>» 
'#/ - 
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The High Court has jurisdiction to transfer winding up proceedings from the 
High Court to any Court which has jurisdiction to wind up companies 1. 

Proviso.—A District Judge, who has been empowered by the Provincial Govern¬ 
ment under this proviso, has extensive original jurisdiction; but it in no way ousts the 
revisional jurisdiction possessed by the High Court under s. 115 of the Code of Civil 
Procedure 2. 

Where the registered office of a company is situated within the jurisdiction of the 
District Judge empowered under this proviso, he is the Judge who has jurisdiction to 
pass orders for payment of any amount that may be due from the contributories on 
account of the arrears in calls under s. 186; and if there is any dispute between the 
parties, he can adjudicate on it under s. 215 (now s. 216). The fact that certain contribu¬ 
tories reside outside British India is immaterial, as by their agreeing to become members 
of the company they are amenable to his jurisdiction 3. 

For definition of “District Court”, see cl. (6), sub-s. (1) of s. 2 ante. 


It has been held in England that under s. 165 of the English Act of 1929 the 
High Court has jurisdiction to transfer to the County Court proceedings for winding- 
up, no matter what the amount of the company’s capital is 4. 

‘ It is an elementary principle of the law relating to joint stock companies that the 
Interfer- Court will not interfere with the internal management of companies acting 
ence by within their powers, and in fact has no jurisdiction to do so” 5. But the 

Court will interfere to prevent a fraudulent sale by promoters to the 
company ; to prevent fraud on a minority of shareholders ; where directors are withold¬ 
ing payment of calls on their own shares while making calls on those of other members; 
where the company is existing only for being wound up and gratuities are voted to its 
servants and directors ; where an arrangement is being carried out which is beneficial 
only to the majority of shareholders; where it is proposed to issue shares in satisfaction 
of dtvdends ; where resolutions have been passed purporting to divide, on winding up, 
the assets m fraud of a class of shareholders ; where the chairman of a meeting im- 

olvmenVr'd ° te3 l " * Pr ° Pet n ° tice ° f Repurpose of a meeting involving 
payment to directors has not been given • , . 

mqinn>w u l 8 ’ where shares are being issued to secure a 

majority ot votes ; where the ma oritv of , . , & 

of the board or a committee of it; or whet the ' ^ meeUng 

an illegal way 6. See notes under s. 2 (supra). “ V " conductin g »*• businees in 

tory provisions of the Act.'T'is “" Sdl ^ tl0n t0 compel due observance of the manda- 
where the law requires something toTe principle of le S al administration that 

can directly order it to be don T • there mUSt be in exi3tenc e a Court that 

jurisprudence that where there is a in a11 sy9tem8 of civilized 

_ e 13 a n 8 ht - there is a remedy 7. 


1 . 

2 . 

3. 

4. 

5. 


6 . 

7. 


BrhX Fudir^oS 1 5\ 289 ' 154 L T. 374. 

SrFn 1088 ho ' Shantl N3ram ll935 l A - 310, 57 All. 810, 

15 Lah - 302 ' 147 L C - 739 - 

L°R <U 91 ,9 ,\ Ch - 532^atp. V 547 atl BK [ a 1 90 k 21 A ’ C Q , 83 at P- 93 ; see also Fost, 
Hah' 2SQ 1 9 m - ' Bh )ekar v - Shinkar [1934] B. 243, 36 1 

FtidshI 9 nfer d p m e v C ^ S C °"r, ted ‘^re. 

Menzies [1936] A . 568 (571), [1936] A. L. J. 748. 
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of "in 
ternal 
manage 
ment.” 


People dealing with a company arc fixed with notice of any limitations of the 
powers of the company contained in the statute under which it is incorporated or in the 

Doctrine memorandum or articles of association ; but if it is shown that a 

particular act was ostensibly authorized by them, persons dealing with 
the company are not concerned to see that the company has put itself into a 
position to exercise its powers properly. Outside parties are not concerned 
with the internal management of the company. They are not concerned 
to see that there was a proper quorum of directors present, or that persons who are 
apparently directors had in fact been validly appointed. Those are matters of internal 
management. If the disability of a director to vote upon a contract in which he was 
personally interested were imposed by the articles, the question whether he was 
personally interested in, and entitled to vote upon, a particular contract, would be regard¬ 
ed as matters of internal management with which persons dealing with the company 
would not be concerned 1. Where the main point involved is the interpretation of a 
certain clause in the memorandum of association relating to the application of the assets 
of the company, it is not a mere matter of internal management ; a single member can 
therefore maintain a suit against the company for a declaration as to the true construc¬ 
tion of the clause in question and the company can not be excused from being 
impleaded in such an action 2. As regards the future conduct of directors, the Court 
will not interfere in the management of the company’s internal affairs 2. “If the 
majority of shareholders consider that a particular contract of employment should 
be terminated, the Court would not, as a rule, consider the matter at the instance 
of a minority” 3. 

It has however been held in England that the doctrine of “internal management” 
may be pushed too far and it will place limited companies at the mercy of any servant 
' or agent who may purport to contract on their behalf. Thus not only a director of a 
company with articles founded on Table A, but a secretary or any subordinate officer 
ma V be treated by a third party acting in good faith as capable of binding the company 
by any sort of contract, however exceptional, on the ground that a power of making 
such a contract might conceivably have been entrusted to him 4. 

Where the majority of a company propose to benefit themselvs at the expense of 
the minority, the Court may interfere to protect the minority 5. 

The High Court has jurisdiction to wind up a registered unlimited company which 
has no capital 6, or a guarantee company having no share capital 7. 

As to the Court having jurisdiction for winding up unregistered companies see 

«• 271 (1) (i). 


2* T. R. Pratt (Bombay) Ltd. v. E. D. Sassoon &. Co. Ltd. £ 1936] B. 62, 37 Bom. 
L. R. 978, 161 I. C. 126. 

Bharat Insurance Co. v. Kanhaya Lai [1935] L. 792, 160 I. C. 24. 

3. Ramkumar v. Sholapur Spinning &.c. Co. £ 1934] B. 427, 36 Bom. L. R. 907 P er 
Beamont C. J. at p. 427. „ ^ A 

4* Houghton Co. v. Nothard, Lowe <Sc Wills [1927] 1 K. B. 246 C. A , on 
appeal [1928] A. C. I. (All previous cases on the point have been review 
in this case). See also Kreditbank Cassel <Stc. v. Schenkers Ltd. [19Z7J 
e 826 C; A. 

5 . Menier v. Hooper’s Telegraph Works [1874] 9 Ch. App. 350. 

%• North of England &c. Assn. [1900] 1 Ch. 481. 

<• Monmouthshire See. Society [1901] W. N. 6. 
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Sub-s. (2). The position of the company’s registered office is an important 
Registered factor in determining where its residence is 1; but the question of resi- 
office &. dence is entirely distinct from domicile which is often independent of 
domicil. actua l residence 2. Irrespective of the Act, for the purposes of winding 
up, the domicile of a company is fixed by the situation of its principal place of business 
3, that is to say, its chief office where the central management and control are actually 
to be found 4. See p. 29 ante. 

A registered company can have more than one residence for the purposes of income- 
tax 5. To constitute residence by a British company in a foreign State or to render the 
company subject to the jurisdiction of the Courts of that State, the company must, to 
some extent, carry on business in that State at a definite and reasonably permanent 
place 6. A question often arises where a company is incorporated in a foreign State 
but the central office of its business is in British India, whether the British Indian 
Residence C° urt has jurisdiction. In such a case the latter Court ha 9 jurisdiction 7. 
and juris- In the last cited case an order for winding up of the company was passed 
diction. by the Court in Travancore State where the company had been incorpo- 
rated, and similar proceedings were also pending in the Madras High Court. An appli¬ 
cation under s. 153 for getting a scheme of compromise sanctioned was made in the 
Madras High Court which held that the application was maintainable. “One knows”, 
observed Vaughan William J., "that where there is a liquidition of one concern, the 
general principle is-ascertain what is the domicile of the company in liquidation, let the 
Court of the country of domicile act as the principal Court to govern the liquidation, 
and let the other Courts act a, ancillary, as far as they can, to the principal liquidation. 
But although that is so, it has always been held that the desire to assist in the liquidation 
-the des.re to act as ancillary to the Court where the main liquidation is going on- 
w.ll not ever make the Court g,ve up the forensic rules which govern the conduct of 

inmmnntinn • , . , , winding up passed by the Court of the place of 

creditor the u f liqUidation is on, does not bind a foreign 

creditor, the special forum of whose debt was not the place of incorporation 9. 

after 3 m °" th 

made under s. 235 against the directors ? and an a PP lication wa9 

one was residing in British India hi r • 'T* ^ WK ° m WCre residing in En § land and 

Court had no uti,diction ovefn ” * "I 6 ™ * Was he,d that High 

over persons residing in England, but had jurisdiction over 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 


9. 


Walcot v.BonL'Td 0 [l V 85V] IC Kay S 53 r 4. 118761 1 Ex ' D> 428 ’ 35 L - T - 275 ‘ 
Del«rs C CotoU&Mrnes ra v C H C °- M, 17 G B. D. 421. 

Swedish Central R v Co , Tk 

Littauer Glove Cotpnt m.Tp ° mpso , n [1925] A. C. 495. 

Travancore National &. ° 44 T ’ L R - 746. 

^ & 0 - Bank [18931 3 ru Ba , n 9 k e [1 ,? 39 l M -318. 

^ c “ 11 ” 

^ m V 1 ’ New Zealand &c. Co. v. Morrison I 
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ts ifir: ,r;:r„ r- r- 

not be' enforced Th^"'' 0 " upon P erson9 whom the order, if passed, can! 

not be enforced. The power to serve outside jurisdiction is entirely a question of 

statute without which there is no such power 1. 

As to the meaning of the expression “registered office” and its scope see the case 

noted below 2. 


As to the “situs” of share for probate duty <Scc. see notes to s. 28. 
For other cases see notes to s. 72. 


purpose of carrying on the business of banking unless 
it is registered as a company under this Act, or is 
formed in pursuance of an Act of Parliament or some 
other [Indian law], or of Royal Charter or Letters 


PART II. 

Constitution and Incorporation. 

4♦ (I) No company association or partnership consisting 

Prohibition more than ten persons shall be formed for the 

of partner¬ 
ships ex¬ 
ceeding 
certain 
number. 

Patent. 

( 2 ) No company, association or partnership consisting of 
more than twenty persons shall be formed for the purpose of 
carrying on any other business that has for its object the 
acquisition of gain by the company, association or partnership, 
or by the individual members thereof, unless it is registered as 
a company under this Act, or is formed in pursuance of an Act 
of Parliament or some other [Indian law ] or of Royal Charter or 
Letters Patent. 

( 3 ) This section shall not apply to a joint family carrying 
on joint family trade or business and where two or more such 
joint families form a partnership, in computing the number of 
persons for the purposes of this section, minor members of such 
families shall be excluded . 

( 4 ) Every member of a company , association or partnership 
carrying on business in contravention of this section shall be personally 
liable for all liabilities incurred in such business . 

( 5 ) Any person who is a member of a company, association 
or partnership formed in contravention of this section shall be 
punishable with fine not exceeding one thousand rupees. 

: In sub-sections (1) and (2) the words “Indian Law” within square brackets have 

been substituted for the words “Act of the Governor General in Council” by the 
Government of India (Adaptation of Indian Laws) Order, 1937. Sub-sections (3), (4) 
and ( 5 ) have been added by the Companies (Amendment) Act XXII of 1936. Sub-s» ( _ 

1* ' Bishadendu v. Reed [1937] Pat. 1 ^. 

m Okura Co. v. Forsbacka [1914] 1 K. B. 715. 
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excludes individual joint families from the operation of this section. But it seems that 

p< - f f where two or more joint families carrying on joint faintly trade or business 
Effect ot r -i--*• r ~~ 


amend 
meat. 


form a partnership and the total number of members of such joint families, 
excluding their minor members, exceed twenty,these joint families will come 
within the mischief of this section. The argument that individual members of a joint 
family are to be considered as sub-partners and the joint family consisting of t ese 
members should be reckoned as one person does not appear to be sound. 

Sub-s. (4) provides for personal liability of each member who would come within 
the mischief of the section. 

Sub-s. (5) provides that such member shall also be liable to a heavy fine. 

As the Act (of its own force) does not apply to a Native State, the transactions in 

_ _ . 8UC h a State of an association consisting of more than twenty members are 

Native 

State. not illegal 1. 

“The object of the Act” says Lord Justice James, “was to prevent the mischief 
arising from large trading undertakings being carried on by large fluctuat- 
Object. ing bodies so that persons dealing with them did not know with whom 
they were contracting and so might be put to great expenses, which was a public mis¬ 
chief to be repressed” 2. 

Where the proprietors of a Zemindary are numerous, the formation of a limited 
company by them is beneficial not only to themselves, but to those who have dealings 
with them 3. 

The maximum number of members who can carry on business for gain without 
registration as a company is ten in the case of banking companies, and twenty in the 

M m CaSe 3ny ot ^ er com P an y* But the minimum number required for the 

um and formation of a company is two in the case of a private company and seven 
minimum in the case of any other company (see s. 5). The company may be wound 

me^L^rs 0 ^ ^ t ^ ie ^' ourt ’ ^ ^e nurt *ber of members fall below this minimum 4. For 

consequences of carrying on business when the number of members falls 
below the minimum see s. 147. Although the number of members of a partnership 
does not at its inception exceed the above maximum, the company nevertheless becomes 
illegal, if subsequently that number is exceeded 5. 

An association consisting of more than the maximum number of members stated 
Illegal above and formed for the purpose of carrying on business with a view to 

associa- gain is an illegal association 6. Such an association cannot sue on any con* 

tract made by it 7 and its members will be individually liable for the 
contract, unless the person suing was aware of the illegality at the time of entering into 

Wh Da A a V a Ram1 ?^ a l 19301 B - 5 ' 53 Bom - 652, 31 Bom. L.R. 1187 

lTi rJ;^ n Jt 0n [18 l 01 , 15 Ch - a 247 C - A - at p. 273. 

S. 162, cl (iv) Khororeah Zemindary Syndicate [1912] 16 C.W.N. 297 

P 4 ° ppl f t0n M M Q. B. D. 379. 


1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 


a uuui, jju ; iNorcncc 

430; Dawsonv. £ '^'[1939] R v ' P | ri Vanayakam [1925] 

Fund 1 ? R a «l m r 0 K n l [ n«oL 9 ,R B - D ' 225 Madras H. M. B. Provide 
[1895] 19 Mad 31- C vf”’ 18 i? 19 Mad - 200! Rama sami v. Nogendrayy 

Pannaji v Kan, ’ h»IS* M o'l vST/ 1 ,'-, 1 , 19301 P ’ C 300 ' 34 C - W - N - 1107 offir ^ 
187, [1938] 2 Cal 368 ^ ^ 3927 5 M. 123, 50 Mad. 175; Nibaran v. Lalit [1939] 
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the contract 1. The members of a partnership or company hit by this section ran 
however have beneficial interest in the property 2. 

If the association of the individuals was a partnership, on each of such occasions 
when a death occurred and the heirs of a deceased partner were taken in, a new partner- 
ahip would, in the eye of law, be formed, and this would clearly come within the words 
of sub-s. (2); for this section governs not only the first formation of the company, 
association or partnership, but rules its continuance. An association formed for 
trading may be perfectly legal at its formation, but if the number of persons increases 

later on and exceeds the maximum allowable under this section, the association becomes 

an illegal one 3. 

Where four firms entered into a partnership and the aggregate of the number 
of members of all the firms exceeded twenty, it was an illegal association under this 
section and could not maintain a suit 4. 

The illegality of a company does not protect its members from being sued by a 
stranger who was not aware of all the facts which made it an illegal association. 
Unless the person dealing with such an association is pardcepes criminis, there can be 
no turpis causa to bring him within the operation of the rule ex turpis causa non oritur 
actio 5. In the case of an illegal association a suit can be brought against some members 
of the association as the liability is joint and several under s. 43 of the Contract Act 5. 
Such an association cannot be wound up at the instance of the association or any of 
its creditors or members 6. 

Such an association, however, need not be registered if it does not carry on 
business with a view to gain, either by the individual members or by the association as 

a whole 7. 

Where a partnership consists of more than twenty members, it is an illegal 
association and partition suit by one partner against the remaining partners is not 
Maintainable 8. Illegality in the mode of formation of a partnership is not the same 
thing as an illegality in regard to the consideration or object of the agreement. It is 
doubtful if a partnership agreement which has not been registered, though so required by 
this section, is void under s. 23 of the Contract Act 9. In the undernoted case the 
Allahabad High Court refused to make a declaration under s. 42 of the Specific Relief 
Act that such an association was unlawful 10. 

Where a firm consisting of less than twenty partners is subsequently converted 
into a joint stock company with additional partners so as to consist of more than twenty 
partners, it must be registered. If it is not registered no suit can be maintained in 
respect of that partnership. But when a person who was a partner in the firm and was, 
ft* such, entitled to a share of the profits when the membership of the firm was below 
twenty, is not allotted any share in the newly formed company he, being totally 

South Wales A. Steamship Co. [1876] 2 Ch. D. 763. 

Nibaran v. Lalit (supra) ; Queen v. Tankard [18941 1 Q B. 548. 

Nibaran v. Lalit (supra). 

Pannaji v. Senaji [1934] B. 361, 36 Bom. L. R. 786. 

Appa Dada v. Ramkrishna (supra). . ~ 

Padstow Total Loss Association (supra) ; South Wales A. Steamship 
(supra); Ilfracomb Building Society [1901] 1 Ch. 102; Mewa Ram v. Kam 
Gopal [1926] A. 591, 48 All. 735, 24 A. L. J. 777. _ ^ w * m - 

ReSiddal [1885] 29 Ch. D. 1 ; St. James’ Club [1852J 2 De G. M-& G. 383 , 
Wigfield v. Potter [1881] 45 L. T. 612 ; Crowther v. Thorley [1884J 50 L T. 43. 
Madan v# j ankl [ 1927] 2 5 A. L. J, 147, [19271 A. 487. 

AUahbux v. Saindad [1933] S. 29. _ _ _ . 

Bhola Nath v. Lachmi Narain [1931] A. 83, 53 All. 316, [193 1 ) A. L. J. 84. 
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of the increase in the number of members and of the conversion, cannot 
"de to lose his right to a share of the profit, A suit by him for a declaration that 
there has been a dissolution of that partnership, and for accounts, cannot be dismissed 

on the ground of non-registration under sub-s. (2) 1. 

To constitute an “association” within the meaning of this section, the existence of a 

leoal relation between more than the maximum number giving rise to rights or obligations 

° . or mutual rights and duties is absolutely necessary 2. All the members of 

an asso- the association must be directly interested in the management of the concern 

ciation. either personally or through their constituted agent 3. If the substantial pur¬ 
pose of an association is not to carry on a business for gain, the fact that gain may accrue 
incidentally or may arise from merely subsidiary provisions does not make registration 
necessary 4. The proprietors of some wool factories entered into a pooling contract by 
virtue of which they agreed to work on factories in a certain manner and to share the 
total profits in certain proportions. The contract was for a period of 5 years. The 
defendant No. 1 was to work his factory for the first 2£ years and defendant No. 3 for 
the next 1\ years ; plaintiff and defendant No. 2 had the option of working their fac¬ 
tories or not as they pleased, but if they worked them they were bound to share profits 
with the other parties to the contract according to the terms thereof. It was held that 
the contract did not constitute a partnership or association, and that the proprietors 
were not carrying on any business jointly within the meaning of this section 5. 

A trading association which is synonymous with the term “a trading company” or 
“a trading society”, to be within this section, must also be one formed on the basis of 
contract between its members 6. 

The use of the word “partner” or “partnership” in the agreement does not nece9- 

sarily show that there was a partnership. The parties may call themselves 
“Partner- , ^ * 7 , , 

ship.” partners, but it it appears that one party is to do nothing more than ad¬ 
vance money to the other and is to be Tepaid by a share of profits, they 
must be treated as creditor and debtor 7. 

Where an association is compulsorily registrable under this section, but is not 
registered, one member of the association cannot sue another member in respect of any 

Effect of matter conne cted with the association 8, nor can a member or outsider 
non-regis- maintain a suit against the association, for it cannot contract any debt 9, 
tration. or enter into any contract 10. One of the members of such a company can- 

^ 0t Slie [° r P artition of the existing assets, or for any other relief 11* An 
association which is illegal cannot be wound up under the Act at the instance either of 

the association, a creditor or a shareholder 12. So too, an action by an illegal association, 

Parasurama v. Subburamachari [1938] M. 151 . 
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9. 
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5 N ~ la ^ av - Appiah 119061 
Bipul v. Hazi NasU, Ah riQnoPw'' 1 ^ 312 [I89?1 20 Mad - 68 ’ 

z&ststr ,h ' - 

See s. 6, Partnership) Arf tl938 J 2 Cal - 3 6 8 - 

Bipul v. Nasib [19091 n r w% a ¥7o Lalv * De Gruyther [1882] 4 All. 74; 
Mohammad [19221 65 I r Sr W * 6)8> 1 ** 655 5 Mahomed Yusuf v. Pir 

R-rfond^M^Tf' (supra) - 

Jennings v. E <h 

Mewa Ram v. R am GoLl^ 9 S’* 225 at P- 22 9. 

Padstow Total loTs wfeh NathU V * Wali Mahammad [1933] L. 121. 



INDIAN COMPANIES ACT 


wmm 




S. 41 


53 


whether against a member or any other person, will fail as soon as the illegality i 3 dis¬ 
closed 1. Such an association being an illegal body, its existence will not be recognised 
by law, and although a suit by a third party against the members of such an association 
ia maintainable in certain circumstances, it would not be maintainable if the 
plaintiff was particeps criminis 2. It has been held by the Rangoon High Court 
that members of such an illegal association can bring a suit for declaring the 
respective shares of their association and directing that they be repaid their shares 
after recovering the buildings and other property of the association into which the* 
subscription money is changed, into cash and after payment of debts and liabilities 3. 
Such a suit is governed by Art. 120 and not Art. 62 of the Limitation Act 3. 

Where an association is illegal as being an unregistered association of more than 
twenty persons carrying on a business having for its object the acquisition of gain 4, 
the Court is not debarred from affording relief to the members asking for return of the 
money paid into the hands of agents, by granting an account 5. The cause of action 
for the return of money paid in order to form a society or business prohibited by this 
section accrues as soon as the money is paid, and there is no continuing cause of action 
in such a suit 6. 

An association which ought to have been, but is not, registered under this section, 
is however liable to assessment to income tax on its profits 7. 

The expression “carrying on business” implies some continuous control of the 
business by the association 8. “Carrying on business” only exists where there is a joint 
t ' relation of more than twenty persons for the common purpose of performing 

on imsi- 11 ^ jointly succession of acts and not where the relation exists for a purpose 
ness.” which is to be completed by the performance of a single act 9. Where a 

business is carried on by trustees less than twenty in number, but the 
beneficiaries are more than twenty, the association is not illegal 9. Unregistered land 
companies have been held to be not illegal on the ground that they were formed merely 
for acquiring and dividing land between the members and not for carrying on any 
business of land-jobbing or trafficking in land 10. As to the meaning of the expression 
see O kura & Co. v. F orsbacka 11. 

“Business” is a wider term than “trade” and may include hiring land and 
employing a manager to farm it 12. Where an association or partnership is formed for 
VBusi- purposes of carrying on a business, what the Court has to see is whether 

each of the members will be liable individually upon contracts made and 
whether each woul d have rights accruing to him upon such contracts 13* A 9ing^ 

Re Day [1876] 1 Ch. D. 699. 

Madan v. Shewlal (supra). _ ___ 

U Sein Po v. U Phyn [1930] R. 21, 7 Rang. 540, 120 I. C. 902. 

Greenberg v. Cooperstein [1926] Ch. 657. , Pearson 

Ibid. But see Shaw v. Benson [1883J 11- Q- B. D- 563 ; Bare ^ Jennings v. 
[1893) 2 Ch. 154 ; Wilkinson v. Levision [1925] 42 T. L. R. 97 and Jenmngs v 

Hammond [1882] 9 Q. B. D. 225. 

Ram Kumar v. Nem Chand [1921] 19 A. L. J. 836. 

Sri Gopalji Co. v. Commissioners of Income Tax [1931] L. j i • 

Madan v. Shewlal (supra). _ , lev [18841 50 

Smith v. Anderson [1880] 15 Ch. D. 247 C. A. ; Crowther v. Thorley 1 

10. Wigfield v. Potter [1881] 45 L. T. 612 ; Re Siddal (supra) ; Crowther v. Thorley 
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(supra). 

11914] 1 K. B. 715. . . ( T n i an d Revenue v. 

Harris v. Amery [1865] L. R. I. C. P. 148 ; Commissioners of Tn£ 

Korean Syndicate [1920] 1 K. B. 598, 603, on appeal [1921J 
Pannaji v. Kapurchand [1927] 51 M. L. J. 667, 50 Mad. 175, [1927] 
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venture, where a single article or a number of articles on a single contract are purchased 
and sold, may not amount to a business, but where a number of bales are purchased 
one time, sales are to go on, profits are to be realized and these profits are to be 
divided among the partners, it is not a single venture and amounts to a partnership 
within this section 1. “Business” does not include the case of an association of persons 
who contribute sums to be applied in relieving its members in the case of sickness, the 
balance being distributable at the end of each year 2. 

The word “person” denotes an individual and does not include bodies of in¬ 
dividuals whether corporate or not, since any such extended definition 
Person. would be repugnant to the subject and context of the section 3. So an 
association of several persons, consisting of more than twenty persons, formed with the 
object of acquiring commercial gain, is essentially within the purview of this section 3. 
But it has been held by the Allahabad High Court that a person, who holds shares in a 
company personally as a trustee for a number of beneficiaries or as a guardian for a 
minor, is to be counted as one individual person, on the ground that the word “person” 
in this section can be used to include a collection of people, e. g., an association of in¬ 
dividuals known as a joint Hindu family, or beneficiaries interested beneficially in 
property vested in a trustee 4. If the various individual members of one or more joint 
Hindu families form an agreement of partnership among themselves, then each individual 
member must be reckoned a person for the purpose of this section. If, however, there 
is merely a family partnership created by operation law, so that the individual members 
are governed by the principles of Hindu law and not by the Contract Act, then the 
individual members are merely sub-partners in any agreement made on behalf of the 
family, and the joint family consisting of these members should be reckoned as 
one person for the purposes of this section 5. Sub-partners are not members of a firm 
and the existence of sub-partners would not affect the number of members of a firm for 
the purposes o this section 6. But where persons exceeding twenty calling themselves 
as partners of four different unregistered firms, enter into a partnership to carry on 

business and each person is individually entitled to the benefit of the contracts, the 
partnership is illegal under this section 7. 

On the question whether a company registered under this Act is a “person” within 
e e mng o t is section, King, C.J. and Ziul Hasan, J. observed : “We are doubtful 

r," bt h '“» b '»«■» *. —««. * * 

. *" d A '” “•* “» b ' »>» 
Bureau (1934) 1 K. B. 343] t h e Denf °a ^ 1932 [LaW S ° dety v * United Service 
and the Pharmacy Act, 1868 [Pharmaceutical 1878 ’ *7* VetennaTy Sur geons Act, 1881 

[18801 5 A PP . Cas. 857] a “person” meant a 7* 1 V ‘ & Provincial SuAssn * 

___ na ura ^ P er son and not a body corporate. 


u ! anna i!J 1930 ] p.c. 
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Pannaji v. Senaji [1934] B 361 *36 pA '^ 0 !- ^4 C.W.N. 1107 ; see also 

?r, & A h S A cknass [1909] 25 T L R R k7 7 4 86> 152 LC - 580 ‘ 

Akola Gin Combination , K l -L.R.674. 

Pannaji v. Kapurchand (supm) Senalf G „ innin ? pa «°tY [19141 26 l.C. 613 ; 
Motiram v. Mahammad Abdil fmfti ft'' 1 ? 33 ,' < supra) ' 

Ram V. Ram Gopal [1926] 24 ALT am ll An L ,T 487 > l !924 l A - 414; Mewa 
Bisanchand v. Govinda H 9'541 M ac' ^ 395* 

rlTj 1 l ( T Pra ^ But the new S ub , a mf 3i ^ Kapu rchand (supra); Senaji v. 

£~“;;«ssy 3 ». nn™'LR.°is. 
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{ “ Gain ” ls not limited to pecuniary gain or commercial profit only ; and a company 

“Q i ** * S ^° r t ^ e acc l ui 8 it i° n °f K ain when it is formed to acquire something 

i * as distinguished from a company formed for spending something 1 . If 

one of the objects of a company be the acquisition of gain, the mere fact that the 
members either singly or jointly propose to dispose of the gain on some charitable object 
will not exclude the company from the purview of this section 2. The primary object 
of the association is to be looked into and no regard should be paid to the circumstances 
that develop later on 2 . 

A limited company incorporated under the laws of another country may trade in 
this country without being incorporated according to our law 3. The word "formed” in 
Foreign this section must mean "formed in this country” 4. If however a company 

com- incorporated in the foreign country established a place of business here, it 

pames. must comply with the provisions of s. 277 4. A foreign company cannot 

be registered as an existing company under the Companies Act 5, and cannot, unless it 
has an office in this country, be wound up here 6 . 

The expression "or is formed in pursuance of some other Act” probably means 
Other formed and having existence recognized by another statute 7. An un- 

com- registered company consisting of nine shareholders only does not require 

pames. registration for its valid existence 8 . Mutual assurance associations are 

within the section 9. 

Even before the new sub-s. (3) came into operation, it has been held, a joint 
family business concern, which by its nature descends from father to son, in which 
interests are acquired by succeeding generations, not by an act of parties but by the law 
of inheritance, was not an association of persons in this sense and did not therefore 
come within the scope of this section 10 . 

It is true that offences under sub-s. (5) and s. 283 post are non-cognizable and cannot 
be investigated by the police under Chap. XIV of the Code of Criminal 
Sub-s. (5). p roccc j ure> 1898. But the mere fact that the offences were wrongly 
investigated and sent up by the police is not an obstacle to their being tried by a 

Magistrate 11 . 

Memorandum of Association. 

Any seven or more persons (or, where the company to 
be formed will be a private company, any two or more 
or- persons) associated for any lawful purpose may, by 
ated com- subscribing their names to a memorandum of associa- 
pan y . tion and otherwise complying with the requirements 
of this Act in respect of registration, form an incorporated 

1. Arthur Average Assn. (18751 10 Ch. App. 542 ; Padstow Total Loss Assn. 

(infra) ; Tan Waing v. Bo Hein [1932] R. 167- T , 

Chhedi Lai v. Punna Lai [1930] A. 186, 52 All. 325, [1930] A. L. J. 337. 

See Bateman v. Service [1881] 6 App. Cas. 386. 

Buckley, 10 th ed. p. 4. 

Bulkely v. Schutz. [1871] L. R. 3 P. C. 764- 
Lloyd Generate Italiano [1885] 29 Ch. D. 219. 

Ilfracomb Sic. Society [1901] 1 Ch. 102. Q 

Mohideen v. Periyanaykam [1925] 20 M. L. W. 430, 84 I- C. Ilo- 
Padstow Total Loss Assn. [1882] 20 Ch. D. 137- v Ram 

Nibaran v. Lalit [1939] C. 187, [1938] 2 CaL 368 ; see also MewaRam 
Gopal [1926] 48 All. 395 ; Moti Ram v. Md. Abdul [1924] 46 All. 509. 

Dawson v. the King [1939] R. 273. 
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company, with or without limited liability (that is to say), 
either— 

(i) a company having the liability of its members limited 

by the memorandum to the amount, if any, unpaid 
on the shares respectively held by them (in this Act 
termed a company limited by shares) ; or 

(ii) a company having the liability of its members limited 

by the memorandum to such amount as the members 
may respectively thereby undertake to contribute to 
the assets of the company in the event of its being 
wound up (in this Act termed a company limited 
by guarantee) ; or 

(iii) a company not having any limit on the liability of its 

members (in this Act termed an unlimited company). 


As to the meaning and privileges of a private company see notes to s. 2, sub-s. (1), 
cl. (13). 

The word “persons” includes a married woman, a bankrupt and a foreigner resid- 

, ^ „ in 8 abroad 1, but not an infant, as under the Indian Contract Act a 

* * lr ersons. 

minor is incompetent to contract, and a contract made by him is void 2. 
A firm is not a person, and the individual partners must subscribe 3. If a firm name 
is, with the authority of the firm, subscribed to a memorandum of association and is 
accepted by the registrar, the partners will be joint holders of the shares subscribed 
for 4, provided the partner subscribing had special authority from his co-partneTS to 
accept the shares 5. The registrar’s certificate of incorporation is conclusive 6 ; but 
it will not make the illegal objects legal 7, nor does it obviate the objection that the 
memorandum was not signed by seven persons 8. 


The purpose for which a company is proposed to be established must be lawful, k 

must not be in contravention of the general law of the country, e.g., to tun a 

“Lawful lottery. Where a scheme purports to grant interest-bearing loans on per- 
purpose. sonal sccudty tQ pergons cWn by lot> . t falls wkh . n 294 A of the penal 

Code and as such is illegal 9. Where the main object of a company is the 
conduct of a lottery, the mere fact that some of its objects were philanthropic will not 
save the company from being unlawful. The purpose would still be illegal even where 
the illegal business is merely annexed to the real one which is philanthropic 10. 


panv Sx.^oAand Credit 118701^ appeal from Generat Gc 

Assn. [190U1 K B-123 11 App * 363 ; A ~ G v ' ^ ewish Colonisati 

position ofllnfaMTtTEnoTan'r 31 R 3 °, CaL 539 b C " 30 I.A. 114. For, 
See Paws Co^ * Co ' [>8921 3 Ch. 555. 

Weikersheim s case [1873] 8 Ch. App. 831 

SceTzTand ^'e ! ‘, nn U8891 43 ^ D ‘ 198 C ‘ A ‘ 

. ■< «>• 

>*. Universal Mutual Aid^&c* A T' Regi !l ra ^ 19 r 33 ] 129, 141 I. C. 107. 

I C. 644, 33 Cr. L J. 792 &C * Assn - v * Naidu U933] M. 16. 63 M.L.J. 554, 
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4. 

5. 
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! v In the absence of special regulation requiring the signatories to the memorandum 

Signatories t0 pay for their sharcs ’ thcy arc not ,iabl « do so, until a call has regularly 
to memo. b «en made upon them 1. A subscriber to the memorandum cannot, how- 

• - ever, obtain rescission of his contract to take the shares subscribed on the 

ground of misrepresentation 2. He remains a member until such time as either the 
company which being authorized by its articles accepts a surrender of the shares for 
valid reasons, or the subscriber himself pays for the sharcs and validly transfers them 

to somebody else 3. 

Members are deemed to be aware of the contents of the memorandum and the 

Members. artic ^ es °* association 4. In fact it is the duty of a person taking shares 

in a company to use reasonable diligence in making himself acquainted 
With the provisions of these documents and he must take the consequences of his 

neglect 5. 

The memorandum of association does not constitute a contract between the 
company and a third party who may be named therein 6, but third persons who 
have dealings with a company are also affected with notice of the provisions 
Third contained in the memorandum and the articles 7 ; but they are not 

persons. bound to make further inquiries, and they may assume that the internal 

management of the company has been regular 8. When an agreement on 
behalf of a company is entered into with a stranger by one of the directors then, if it 
was possible under the articles of association for authority of all the directors to he 
delegated to one, and the stranger is aware of no facts to the contrary, the agreement 
will bind the company irrespective of whether such delegation has in fact taken place 

or not 9. 

Where a company was incorporated according to law and six of the subscribers 
held only one share each and the seventh held the balance of the twenty 
company/’ thousand shares issued, the House of Lords held that the Court could not 

inquire whether or not such a “one man’’ company was intended by the 
legislature when passing the Companies Act 10. But in a later case Philimore, J. held 
that a limited company may be a mere alias of the principal members in a case where 
fraud is shown 11 and a sale to such a company may turn out to be fraudulent 12. But 
see notes to s. 23. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
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9. 

10 . 

& i : , : 

11 . 
12 . 


v*' .* 
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Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 C. A. See no cs 
s. 21 (2) post. 

Lord Lurgan’s case [1902] 1 Ch. 707. 

U. P. Oil Mills Co. [1931] A. 701, 133 I. C. 424. 

Campbell’s case [1873] 9 Ch. App. 1. 

Oakes v. Turquand [1867] 2 H. L. 325. on7 

Ramkumar v. Sholapur Spinning &c. Co. [1934] B. 427, 36 Bom. L. R. • , 

Mahony v. East Holyford Mining Co. [1875] L.R. 7 H.L. 869; Whitechurch 

Ltd. v Cavanagh [1902] A.C. 117- _ r1Qn( -i , ^t, 629; 

Connty of Gloucester Bank v. Rudry Merthyr &c. Co. [1°9 J industrial 
Biggerstaff v. Rowatt’s Wharf. [1896] 2 Ch. 93 ; but see Premier Industna 

Bank v. Carlton Manfg. Co. [1909] 1 K. B. 106, dissented from in U y 

Pullinger Engineering Co. [1921] 1 K. B. 77- , Y/ K7 c 7 n 

Probodh v. Road Oils Ltd. [1930] C 782, 57 Cal. 1101, 34 C. W. N. 570. 

3 

501 

v^uunuiasioners or inland revenue v. oansum <. — 

B- c Darby, exp. Brougham [1911] 1 K. B. 95. j [1912] 1 

Re Fasey [1923] 2 Ch. 1 ; Gonville’s Trustee v. Patent Caramel C- ^ 5J? . 
j£® 599 ; Re Hirth [1899] 1 Q. B. 612 ; Re Slobodinsky [1903] 2 R- 
Re David [1913] 2 K. B. 694. 
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A company once btuughtinto existence by incorporation cannot be got rid of unless 
„ by winding up, even if the incorporation was an abuse of, or fraud upon, 

company the Act of the legislature 1. The registrar may however under s. 247 strike 
is ended. the name Q f a defunct company off the register and declare it dissolved. 

See s. 247 and notes. 

In England the contract of an infant being voidable and not void, his signature 
to the memorandum of association is the signature of ‘a person’, and 
Infant’s subsequent avoidance of the infant’s contract does not invalidate the 
signature. registration or any interme diate acts affecting rights of third persons 2. 

The subscribers to the memorandum need not be beneficially interested in the 
shares for which they have subscribed 3. The memorandum of association 

cribers. has the effect of prescribing as well as limiting the liability of the members 4. 

The limitation of liability in respect of shares held is distinct from an obligation 
Limita collaterally imposed upon a member, in certain events, to take up further 
tion of shares which will themselves, when taken up, be entitled to similar limita- 

liability. tions of liability. There is nothing in such collateral obligation which is 

ultra vires or repugnant to the system of limited liability 5. 

4 Subject to certain restrictions there would appear to be no limitation upon the 
purpose tor which a company may be formed under the Act 6. 

6* In the case of a company limited by shares— 


Memoran¬ 
dum. of 

company 
limited by 
shares. 


(i) 

(0 


the memorandum shall state— ' * 

the name of the company, with “Limited” as the 
last word in its name ; 


(ii) the province in which the registered office of the 
company is to be situate ; 

(iii) the objects of the company • [and, except in the case 

of trading corporations , the territories to which they 
extend] ; 

(iv) that the liability of the members is limited ; 

(v) the amount of share capital with which the com¬ 
pany proposes to be registered, and the division 
thereof into shares of a fixed amount : 

(2) no subscriber of the memorandum shall take less than 
one share : 

t 

(3) each subscriber shall write opposite to his name the 

number of shares he takes. ' 



5. 

6 . 


lESTfe L - R - 5 H. L. 176. 

oir^umGdd 0 Vt ? " & ,£‘ other ca3es in n °te (101, p. 57. 

A. C. 299, 322 d M g C ° - v ' Roper [1892 1 A - c - 12 5 ; Welton v. Saffery [189 

R 8 v. C Regi r 3 t 1 ar' i tfComn ! .n, : B noun B Societ V 119251 1 Ch. 769. 

[1917] A. C. 406, [1915] 2 Ch 447 ^ ^ : B° wman v. Secular Socle 
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. . In para (iii) of sub-s. ( 1 ) of this section after “the objects of the company” the 
Altera- words within square brackets have been inserted by the Government of 

tion. India (Adaptation of Indian Laws) Order, 1937 which came into operation 

on 1st April, 1937. 

Sub-s. (1). For the form of memorandum of association see form A in the Third 

Schedule of the Act. 


Sub-s. ( 1 ), cl. (i). In the memorandum of association of a company limited by 
share or guarantee, the company should be described as “Limited”, unless 
Limited. £ s f ormec j for one of the objects specified in s. 26 and a license of the 
Provincial Government is obtained. When making a contract, an abbreviation such as 
“Ltd.” or “Ld.” may be used 1. For the consequences of omission of the word or its 
abbreviation see notes to s. 73. 

The name of a company may be changed by a “special resolution” and subject to 
the approval of the Central Government 2. 


Cl. (ii). Every company must have a registered office the situation of which and 
any change thereof must be notified to the registrar 3. See notes to s. 3 (3) and s. 72. 

This clause provides that the memorandum must state the province in which the 
office of the proposed company must be situate ; but once that province has been 
declared, there is no valid reason why the company should not fix its office anywhere 
it likes within the province and change it from time to time on giving notice 4. 


Cl. (iii). This amended clause further requires that the memorandum must state, 
except in the case of trading corporations, the territories to which the objects extend. 
For definition of a “trading corporation” see s. 2 (1) (17), p. 26, ante. 

The objects of a company should be clearly set forth in the memorandum, for a 
Objects of company can do only what is within, or incidental to, the objects 9tate 
company. therein 5. The objects as stated in the memorandum cannot be departed 
from except so far as permitted by s. 12 of the Act. The memorandum is the charte 
of the company 6 . Consequently a contract made by the directors upon a matter 
included in the memorandum is ultra vires and it cannot be made binding on 
company by being expressly assented to at a meeting of shareholders, even y 
whole body of them 7 . 

It is not enough to state the object to be to carry on any business w ^ ic ^ 
company may think profitable, for this defines nothing 5. The memoran urn 
specifically enumerate all the businesses the company is likely to undertake, as mc nt 
"to do all such other things as may be deemed incidental or conductive to t e att ^ 
of the above objects or any of them” will only cover operations of a nature sinii 
the businesses previously mentioned 8 . _ 



F. Stacey &. Co. v. Wallis [19121 28 T. L. R. 209, 106 L.T. 544. 

See s. 11(4) and notes. 1 

Arya Insurance Co. [1937] C. 81. T d 7 w T 653; Baroness 

Ashbury Ry. Carriage Co. v. Riche [187d] *7 R* 7 ee ' a l s o the dictum of 
Wenlock v. River Dee Co. [1883] 36 Ch. D. 67 • [ 1033 ] 22 Ch. D. 349; 

Bowen L. J. in Guinness v. Land Corporation of Ireland [1HWJ 

Deuchar v. Gas Light &. Coke Co. [1925] A. C. o91- Bank 11890] 44 Ch. 

Ashbury Ry. Carriage &c. Co. v. Riche (supra) ; Re Crown Bank l 

D. 634. 

Ashbury Ry. Carriage Co. v. Riche (supra). 

London Financial Assn. v. Kelk [18841 26 Ch. D. 1 7. 
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Wide powers taken in general words will be construed as merely ancillary to the 
specific objects mentioned in the earlier clause 1. A mining company 
Wide should take powers to construct railways, tramways, canals, roads &.C., and 

powers. a j go to ac q U ire lands and to dispose of them. Similarly, a bank or a loan 
company should take powers to develop, turn to account or improve land that may 
come into its possession. 

Where the memorandum of a company in its final clause took power “generally 
to transact any business of merchant or capitalist either as principal or agent,” this 

I 

wide power was cut down by the Court to conform with the main objects of the 
company 2. 

Courts are not disposed to construe even the widest powers in such a way as to 
enable a company to go outside the main objects for which it was formed 3. The 
^ ^ powers of a company, however, should not be construed strictly, and the 

tion of company may do anything that is fairly incidental to the powers specified 

objects 4. In Egyptian Salt & Soda Co. v. Port Said Salt Association 5 their 

clauses. Lordships of the Judicial Committee observed as follows: “The learned 
Judge says that the memorandum is to be construed strictly.’ If by this he meant 
merely that the memorandum must be construed in accordance with the accepted 
principles applicable to the interpretation of all legal documents, no exception need be 
taken to his statement, but if he meant that a specially rigid canon of construction is to 
be applied to the memorandum of association of limited companies, their Lordships do 
not agree. A memorandum of association like any other document must be read fairly 
and its import derived from a reasonable interpretation of the language which it em¬ 
ploys. In the case noted below, the Court of Appeal in England strongly commented 

upon the practice of enumerating every possible operation as an object of the company 

m a string of clauses with a statement that each clause is independent of and not 
anci ary to any other clause 6. But it has also been held in this case that if a 
company state in the memorandum all the possible things the company may desire 
to do as independent mam objects, and if this is the clear intention of the document, 

h'e coZm llT tme a *“ thU manner 6 ‘ Where however the ™in object is gone, 
thecompanyw.il be wound up 7. Whether any particular transaction is or is not 


1 . 


2 . 

3. 

4. 

5. 

6 . 


7. 


Mining Co. [190^u e ch^74S^p 8 ^i 2 ° 169; Stephens v. Mysore G. R. 

But if there is a nrovilw* £ dlar v. Road Block Mines [1905J 2 Ch. 427- 
limited by other clauses j-ir t ^ acb clause is to be read separately and not 
Oil Co. 119171 1 Ch^Taffi 1 C j ? may be overcome: Re Anglo-Cuban 
Broughman [19181 A C 514 o rme b V the House of Lords sub nom. Cotman v. 
(supra). 1 U 514 overruling Stephens v. Mysore G. R. Mining Co. 

AmaIgamated 0 Syndicate °[ 1^97 276 ’ 32 Bom * L ‘ R ‘ 232 ‘ 

[1902] A. C. 165. tC 118971 2 Ch - 6 00; London County Council v. A. G. 

U93n A-Q^at^' 682 D il93 l i l i p°r ll ?« 9 51 1 R 71L 

AngM-Cubrm Oil Co. (supr!). 1 £ S, 182, 62 L * J- . 163 > 134 1. C. 333. 

thus. Every sub-clause should L S CaSe 3 c , ause * n the memorandum ran 

lmited or restricted by reference t & const J' ue( ^ a s a substantive clause and not 

c P m W and that none of such *7*7 ° ther sub ' clau se or by the name of the 

the U f rl C ^ e , med sub ^ auSr eS V the objects specified therein 
the first sub-clause.” Y au xihary merely to the objects mentioned in 

bee notes to s. 162 and Am«i 

Amalgamated Syndicate (supra). 
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r W ‘ th ‘" th ; r WeTS .°\[ a COmP;1, ' V ' ; s “ Spending on the construction of 

the objects clauses of the memorandum of association 1. 

Where the memorandum of association deals with the rights of various classes 
of shares, in order to ascertain the rights attaching to particular classes of shares 
the memorandum must he read and given effect to as a whole, unless any particular 
provision ot the same violates an express provision of the statute, in which case that 
particular provision will be treated as invalid 2. 

As regards the implied powers of a company, Lord Selborne, L. C. observed- 
It appears to me that directors and general meetings of companies of this sort can have 
no powers by implication except such as are incident to, or properly to be inferred 
trom, the powers expressed in the memorandum and articles. Their powers are entirely 
created by the law and by the contract founded upon the law which enables such 
companies to be constituted” 3. The doctrine that a company can do nothing which 

Implied ** nOC express ^ y or im Pliedly provided by its memorandum of association 
power of must be rea9 ° n ably understood and applied. A company therefore in 
company, carrying on the trade for which it is constituted and in whatever may be 

regarded fairly as incidental to or consequential upon that trade, is free to 
enter into any transaction not expressly prohibited by the memorandum 4. Thus a 
trading company has an implied power to borrow money 5, and to sell land 6, and in 
the latter case it can give mortgage also 7. 

It should be remembered that under this section the memorandum should state the 
objects of the company and not the powers. This is pointed out clearly by their Lord- 
Objects ships in the case noted below 8 : ‘‘As Lord Wrenbury said in Cotman 
not powers. V * ^roug/iam 9 : ‘Powers are not required to be and ought not to be specified 

in the memorandum. The Act intended that the company, if it be a trading 
company, should by its memorandum define the trade, not that it should specify the 
various acts which it should be within the power of the company to do in carrying on the 
trade ...It must be borne in mind that the purpose of the memorandum is to enable 
shareholders, creditors and those who deal with the company to know what is its per¬ 
mitted range of enterprise, and for this information they are entitled to rely on the con¬ 
stituent documents of the company. They have not access to other sources of infor¬ 
mation such as antecedent transactions.” 

In this connection the following observation in the speech of Lord Parker of Wad- 
n gton in Cotman v. Brougham 10, is instructive : ‘‘The truth is that the statement of 
* c °mpany s objects in its memorandum is intended to serve a double purpose. In the 
r8t p ^ ace it gives protection to subscribers, who learn from it the purposes for which 

Simpson v. Westminster Palace Hotel Co. [1860] 8 H. L. C. 712 ; Cotman v. 
Brougham (supra) at p. 520. „ _ tnoQ 

British India Corpn. v. Shanti Narain [1935] A. 310, 57 All. 810, 156 I. C. 10 
Oakbank Oil Co. v. Crum [1882] 8 App. Cas. 65, 71. , 

Shamnagar Jute Factory v. Ram Narain [1887] 14 Cal. 189 ; Attorney-General 
v. Great Eastern Ry. Co. [1880] 5 App. Cas. 473 ; Deuchar v. Gas Light &. Go kc 
Co. [1925] A. C. 691 ; Egyptian Salt &. Soda Co. v. Port Said Salt Assn, (supra). 
General Auction &.c. Co. v. Smith [1891] 3 Ch. 432. 

Ke Kingsbury Collieries [19071 2 Ch. 259. „ , _ T , „ «8 

Patent File Co. 11870] 6 Ch. App. 83 ; see the judgment of Mellwh L.J. at P- • 
§f y P t i an Salt Soda Co. v. Port Said Salt Assn. [19311 A. C. 677 P- C. 
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683-84. 

«p. 522. 

[19181 A. C. 514 at pp. 520-21. 
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their mo trey can be applied. In the second place it gives protection to persons who deal 
with the company and who can infer from it the extent of the company s powers The 
narrower the objects expressed in the memorandum the less is the subscribers risk but 
the wider such objects the greater is the security of those who transact business with the 
company. Moreover experience soon showed that persons to transact business wit 
companies do not like having to depend on inference when the validity of a proposed 
transaction is in question. Even a power to borrow money could not always be safely 
inferred, much less such a power as that of underwriting shares in another company. 
Thus arose the practice of specifying powers as objects, a practice rendered possible by 
the fact that there is no statutory limit on the number of objects which may be specified. 
But even thus, a person proposing to deal with a company could not be absolutely safe, 
for powers specified as objects might be read as ancillary to and exercisable only for the 
purpose of attaining what might be held to be the company’s prime or paramount object, 
and on this construction no one could be quite certain whether the Court would not hold 
any proposed transaction to be ultra vires. At any rate, all the surrounding circumstan¬ 
ces would require investigation. Fresh clauses were framed to meet this difficulty and 
the result is the modern memorandum of association with its multifarious list of objects 
and powers specified as objects, and its clauses designed to prevent any specified object 
being read as ancillary to some other objects.” 

A company cannot confirm or ratify anything which is ultra vires 1. This term in 
its proper sense denotes some act or transaction on the part of a corporation which, 

although not unlawful or contrary to public policy if done by an individual, 
Ultra vires. y et beyond the legitimate powers of the corporation as defined by the 
statute under which it is formed, or the statutes which are applicable to it, or by it9 
charter or memorandum of association. The term is often loosely used and applied to 
an act or transaction which is beyond the lawful powers of an individual. 


Where an act is ultra vires of a company the consent, even of every member of it, 
cannot make it valid 2, as Lord Cairns clearly stated the law in the following passage : 
‘‘If every shareholder of the company had been in the room, and every shareholder of the 
company had said that is a contract which we desire to make, which we authorize the 
directors to make, to which we sanction the placing of the seal of the company’, the case 
would not have stood in any different position from that in which it stands now. The 
shareholders would thereby, by unanimous consent, have been attempting to do the very 
thing which by the Act of Parliament they were prohibited from doing” 1. Such an act 
cannot be validated by the assent of a general meeting of the shareholders 3, or by 
obtaining judgment by consent 4, or by estoppel 5. 

On the other hand, a transaction which is beyond the powers of the directors only, 
may be ratified by an ordinary resolution of a general meeting, although to authorize 
such acts in the future an alteration of the articles by passing a “special resolution” 




4. 

5. 


672 - , , 0Aof 

Co 3 -(iMr ; a) A3hbUryRY - 

V °Riche (supra )^* 11 TUR C °' 119041 1 Ch ‘ 558 C - A • Ashbury Ry. Carriage C< 
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la necessary 1. The doctrine of ultra vires, as explained in the last noted case, is to b e 
maintained, but is to be applied reasonably so that whatever is fairly incidental to those 

things which the legislature has authorized ought not, unless expressly prohibited 

to be held ultra vires 2. 

A company cannot purchase its own shares 3, or advance capital of the company 
to a director to do so 4, or accept surrender of its own shares except where it does not 
involve reduction of capital or does not amount to purchase of its own shares 5. It is 
ultra vires of a company to issue unauthorized capital, or reduce or repay capital without 
complying with the statutory requirements, or distribute bonus shares gratuitously, 
or issue shares at a discount 6, or pay dividends out of capital, or pay unreasonable 
sums for services rendered, or make payments for the benefit of a section of the share¬ 
holders, or subscribe to external objects 7. 

Apart from any statutory powers, a company cannot employ its funds or assets 
for the purpose of any transaction which does not come within the objects specified in 
the memorandum of association. It cannot by its articles of association extend its powers 
in this respect 8. The purchase of shares of other joint stock companies, unless 
expressly authorized by the memorandum of association, is ultra vires 9, and the 
contract is not binding 10. It is not sufficient for the proposed transaction to be 
convenient, if it is not incidental to the objects stated in the memorandum 11. But 
if property is acquired by ultra vires expenditure, the company’s rights over it may 
be protected 12. Where the memorandum or the articles give a limited power to 
borrow and mortgage its property, the company cannot borrow or mortgage beyond 
the limits set 13. A contract which is ultra vires is not necessarily illegal. Where 
a bank lent money on mortgage, it was held by the Madras High Court that the bank 
could sue on the contract, although the memorandum of association of the bank 
prohibited the bank from lending money on mortgage, on the ground that under the 
Indian law a mortgage is a transfer of interest in immovable property and property 
legally and by formal transfer, as laid down by Brice on the Doctrine of Ultra Vires , 
or conveyance transferred to a corporation is in law duly vested in such corporation 
which was not empowered to acquire such property 14. 

Where a deed of guarantee was entered into between a company, a guarantor 
®nd a trustee for the preference shareholders whereby it was provided in clause 7 
that any sum paid by the guarantor as dividend to the preference shareholders should 
be forthwith repaid to him by the company on demand, it was held that clause 7 
was wholly ultra vires the company and void. “The instant that any sum is paid 


U 
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7, 
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Ashbury Ry. Carriage Co. v. Riche (supra) at p. 675. 

Attorney General v. Great Eastern Ry. Co. [1880] 5 App. Cas. 473. 

Trevor v. Whitworth [1888] 12 App. Cas. 409. See s. 54-A. 

Irish Prov. Assurance Co. [1913] I Ir. R. 352 C. A. See s. 54-A. 

Rowell v. John Rowell &. Sons Ltd. [1912] 2 Ch. 609. . Gas 

Re Almada &. Tirito Co. [1888] 38 Ch. D. 415 C. A. ; Hongkong &. China u 

Co. v. Glen [1914] 1 Ch. 527. But now see s. 105-A. 

Hals. p. 288. 

Trevor v. Whitworth (supra). „ , . c . r |«681 4 

William Thomas & Co. [1915] 1 Ch. 325 at p. 329 : Jehangir v. Shamji [1 

Bom. H. C. R. 185, O. C. _ ^ A 

Re European Society Arbitration Acts [1878] 8 Ch, D. 679 C. A, 

A. G. v. Mersey Railway [1907] A. C. 415. nnnm a r 317 

National Telephone Co. v. Constables of St. Peter P OI Tll900] ' 

Baroness of Wenlock v. River Dee Co [1885] 10 App. Cas. 334. i 2 8, 

Ahmed Said v. Bank of Mysore [1930] M. 512, 53 Mad. 77 > 

126 I. C, 612. 
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by the guarantor to the trustee for the preference shareholders, Cl. 7 authorises the 
guarantor to commence action for repayment of the sum as if he were a creditor of 
the company entitled to rank in the same position as any other creditor. The capital 
of the company might thereby be reduced otherwise than by expenditure on the 
objects defined in the memorandum of association.” 1. One limited company cannot 
stand guarantee for the contracts of another limited company without an express 
power given to the company, either in so many words or to be inferred from the 
general language used in the memorandum of association 2. 

In the absence of a special power in the memorandum, it is ultra vires of a 
company to take shares in another company carrying on a different class of business, 
or for one company to amalgamate with another company, or for a company with 
powers to lend to guarantee the debts of a company promoted by it, or for a railway 
or tramway company to carry on an omnibus business 3. 


On the other hand, it is not ultra vires of a company to pay pension to the family 
of a deceased officer or gratuities to its servants, to pay a reasonable brokerage for 
selling its shares, to take a larger house than what is necessary and sublet a portion. 
A trading company may borrow on or without security or accept bills of exchange or 
deposit its title deeds to secure an over-draft, or issue debenture stock as collateral 
security. A colliery company can purchase a colliery or sell land to a builder for the 
erection of colleges. A company whose powers include that of promoting may promote 
another company, subscribe the shares and pay the expenses of promotion 4. 


Where a company is given by its memorandum express power to purchase land, it 
is implied that it has power to let the land, and if necessary also to sell it 5. A company 
artze Dowers of selling its personal _„_i ......_^ 


13 iiiiyiLcu ^ LV/ 1 C. LHC lauu, ana it necessary also to sell it 5. A company 

has large powers of selling its personal property as incidental to the management of its 
business 6; but a power to sell or purchase the business of another company will 
not be implied 7. Although a company cannot confirm or ratify anything which is 
beyond its powers, part of it may be valid if severable from that which is void 4. 
Negotiation of negotiable instruments is within the ordinary course of business of 
a company, and no special power is necessary for the purpose 8. But a company 
may make bills of exchange and promissory notes for the purpose of obtaining credit, 

if it is authorized by the memorandum of association or if its business is such as to 

rruike the use ot bills necessary and not ni-K,»mie a o tl . , , 

. A i i r L , / otherwise 9. The company is liable to a 

bona fide holder of the bill if it is „ , . , 

i , . ..... ° ed kY some one having apparent, though not 

actual, authority 10. Where a bill is morU j- , ^ „ 

, , de by the directors without authority, they will 

be personally liable to a bona fide holder t i a ’ 

_ _ P e noider X1 * A company can raise money by the issue 
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2 . 


3. 

4. 


5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Walter’s Deed of Guarantee [19331 148 L. T 473 

^foswe n t a e k he 1 ld M to ’A R ’ 53 ^ thiS case 

a contract of guarantee (at p. 117)] V ^ tC> enabIe the company to enter ii 

For cases and other instances see Hals dd 786 7RS c n 

For cases see Hals. p. 287 anH Pnlm OT - *i? P u Z , See 8 - 

p. 11. As to cases where emnlo ’ ed " pp ' ^—63 an d Buckley, 10th 
been held to be intra vires the comn^n^ °p 1 com Pany’s fund or property 
Gujrat Ginning &. Manh Co J 13th ed ‘ p ‘ 62 ’ 

Bom. 792, 31 Bom. L R nib j M< ?, llaI H. S. Weaving Co. [1930] B. 84 

2 ck * 

PetuvialfUW8] 1 B. L. R. (0 . S .) 14. 

We Y st V Tc ’ & En r eering "" A>lA. n B e 77 C °- 118671 2 Ch ‘ A PP' 617 > ( 

west L. C. Bank v. Kitson [1884] 13 Q. B. D. 360 
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of debentures and invest the same or any 
it U 


part of it, if the memorandum so authorizes 


Payment to a retired secretary and member of a club by way of annuity, pension 
or gratuity is within the powers of the club, although according to the memorandum 

of association the club is not for gain and no dividend, bonus &.C., are to be paid 
byway of profit to the members 2. But it has been held that granting pension to 
the widow of a former managing director is ultra vires, although the articles of the 
company authorized the directors to provide for the welfare of employees, their widows 
and children 3* Where a company was formed to acquire business of chemical 
manufacture, a large sum of money was allowed to be distributed for the furtherance 
of scientific education and research on the ground that such distribution was likely 
to lead to direct and substantial (but not speculative or too remote) advantage of the 
company 4. 

In this connection see Act XXXVII of 1940 (printed as Appendix A) authorizing 
companies, as from 3rd September, 1939, to make donations in a Government loan for 
the purpose of assisting the prosecution of the present war notwithstanding that the 
memorandum or articles of association of such companies do not enable them to do so. 

If the directors carry on a trade which is ultra vires of the company, they cannot 
bind the company by the contracts and the consignees cannot recover in respect of 
their shipments 5. If the directors misapply the capital of the company to a purpose 
which is ultra vires, they are liable to replace it 6. It has been held in the last noted 
case that s. 10 of the Limitation Act does not apply to directors. A bona fide compromise 
of a reasonable claim by payment of a sum of money out of the company’s capital is 

not ultra vires 7. 

A mortgage of uncalled capital is allowable where the memorandum of association 
gives the power and there is nothing in the articles to the contrary 8 ; but where the 
memorandum, while authorizing certain charges, omits to authorize a charge on 
uncalled capital, the omission may imply a prohibition 9. A reserve fund created out 
of undivided profits is not capital 10, and it is not ultra vires of a company to purchase 
thereby shares of other companies, if the articles of the former so permit 11. 

For cases illustrative of ultra vires transactions see Part I of Palmers Company 

Precedents, 15th ed. (1938), pp. 431-432. 

Where a loan is ultra vires of a company, the lender, whose money has been use 
Pay off the unauthorized loan, stands in the shoes of and can enforce the remedies 
those whose loans were so satisfied 12. Although the borrowing be ultra vires o a 
company, the lender may, in its voluntary winding up, rank as a creditor fo r the am _ 
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7. 
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10 . 

11 . 
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Imperial Bank of India v. Bengal National Bank [1930] C. 536, ^7 Cal. 328. 
Cyclists’ Touring Club v. Hopkinson [1910] 1 Ch. 179 ; see also Normandy 
Ind, Coope &. Co. [1908] 1 Ch. 84 at p. 104- 
Lee, Behrens & Co. Ltd. [1932] 2 Ch. 46. 

Evans v.,Brunner, Mond & Co. [1921] 1 Ch. 359. 

Port Canning Co. [1871] 7 B. L. R. 583. 

Kathiwar Trading Co. v. Virchand [1894] 18 Bom. 11^* ,, r 18781 8 CH. 

Irish Provident Assurance Co. [1913] Ir. R. 352 C. A. ; Bath s case [I87»l 

Phoenix Bessemer Co. [18751 44 L. J. (Ch.) 683, 32 L. T. 854 ; Newton 

Anglo-Australian Co. [1895] A. C. 244, P. C. 

Newton v. Anglo Australian Co. (supra) at p- 249. 
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of the loan under the equitable doctrine of subrogation, if the moneys borrowed were 
applied in payment of the legitimate trading debts of the company X. When an 
agent borrows money for a principal without the authority of the latter, but the principal 

takes the benefit of the money so borrowed or the money so borrowed has 
Borrow- into the co ffers of the principal, the law implies a promise to pay. 

There appears to be nothing in law which makes this principle inapplicable to the case 
of a joint stock company when the borrowing power of the company is unlimited. The 
position would be that the principal (the company) through its agents (the directors or 
the managing agents) had borrowed money which the principal had not authorized the 
agents to borrow. However the money having been borrowed and used for the benefit 
of the principal, either in paying its debts or for its legitimate business, the company 
cannot repudiate its liability to repay on the ground that the agents had no authority 
from the company to borrow. When these facts are established, a claim on the footing 
of money had and received would be maintainable 2. 

Where the carrying on of a business by a company is ultra vires , that ultra vires 
transaction creates no debt, legal or equitable, and upon winding up of the company 
the contributories are not liable to pay such debts 3. A company can retain property 
paid for by it or recover money paid by it, although the purchase or loan was ultra vires 
4. As to the persons who are competent to bring a suit in respect of ultra vires acts, see 
notes to s. 2 (2). 

A company cannot confirm or ratify anything which is beyond its powers, express 
or implied, in the memorandum or conferred by the statute. Short of that, a transaction 
of the directors which is beyond their own powers, but within the powers of the com' 
pany, can be ratified by a resolution of the company in a general meeting or even by 
acquiescence, provided that the shareholders have knowledge of the facts relating to 
the transaction to be ratified or the means of knowledge is available to them. A 
company may by a resolution at a subsequent meeting ratify any business which it 
purported to transact at a meeting informally called 5. In order to establish a case of 
Ratifica- ratification, it is essential that the party ratifying should be conscious 
tion. that an act beyond the authority of the agent had been done, and 

further, after notice of that fact, the party consciously by an overt act 
agreed to be bound by it or, by acquiescence in the situation arising thereafter, allowed 
the business to continue. In either event consciousness of the act done by the agent 

without authority must be proved, and secondly it should be proved that after notice 

o sue unauthorized act, the principal adopted the transaction 6. An incorporated 

company can ratify a ton committed by its agents 7. For other cases on ultra vires acts 
see notes to ss. 55 and 88. 


1 . 

2 . 

3. 

4. 


5. 

6 . 
7. 


T. e R E pratt l ^mt aIe w C ’j Society [l933 l 1 Ch * 639. 

L. R. 978, 161 I. C ba i V 26 Ltd ‘ V * E * D * Sassoon Co -» L «<*-. [1936] B. 62, 37 Bom 

BirkbeckP.B. a'Sodei [19l]l M ' kl Z7 P’ 133 1 C 378 ' 

[19141 A. C. 398 • Gr^at- p ^ Ch. 183 at p. 232, sub nom., Sinclair v. Brougham 
see also Cunliffe, * Brooks &rT v. Turner [18731 8 Ch. App. 149 

Ch. S 37*"‘ fTOm B' B- Society 1 ™ CuSi^LTcu.^] “ 

Pratt'(Bombay) ^ 151 L C ‘ «»■ 

Carter v. St. MarvAWk + b (; Sa8soon &■ Co. (supra). 

[19041 2 Ch. 732 ^ Abb ° t3 Ve3tr v [1900] 64 J. P. 548: cf. Hoole v. Spea! 



S. 6] 


INDIAN COMPANIES ACT 


67 


The objects of a company must not be illegal or include anything in contravention 
of the Act 1, for instance, the issuing of its shares at a discount 2. The 
must'not distribution of the assets in a liquidation cannot be defined by the memo- 
be illegal, randum so as to deprive the shareholders of the rights given them by the 

Act 3. The sale of all a company’s assets and all its undertakings and 
distribution of the proceeds cannot be a corporate object, so that under a clause for 
that purpose, introduced into the memorandum of association, such a sale and distribu- 
tion can be made without regard to the provisions of s. 208-C 3. 

Where the objects do not include the return of a portion of the share capital to 
the shareholders in the shape of what is termed ‘dividend’, the articles providing for 
such return are ultra vires , being contrary to the objects clause of the memorandum of 

association 4. 

Where the object of a company was “to advance money at interest on the security 
of land, houses, machinery and other property situated in India and to invest money 
not immediately required upon such securities and bank deposits as may be from time 
to time determined”, a member of the company was held to be entitled to a declaration 
that advances of money in the nature of loans should only be made on the security of 
land, houses, machinery and other poperty situated in India, but that so far as the 
investment of money not immediately required was concerned, the directors had 
complete discretion in the matter of approving the kind of security offered 5. 

A member of a company is not entitled to an injunction to restrain it from carrying 
Tni. out an object set forth in its memorandum of association 6. If the act 

injunction. , . . ■ n 

is only voidable and not void, a shareholder has no right to injunction r. 
A bona fide transaction with a company, impeachable on the ground of being ultra vires, 
will be set aside only on the terms that both parties be restored to their original 
position 8. 

A company is however bound in a matter intra vires the company by the unanimous 
agreement of all the corporators. If all the individual corporators in fact 
assent to a transaction that is intra vires the company, but ultra tires the 
board of directors, it is not necessary that they should hold a meeting in one room 
or at one place to express that assent simultaneously 9. 

For cases illustrative of intra vires transactions see pp. 432-435 of Part I of Palmer s 

Company Precedents, 15th ed. (1938). , 

For clauses commonly found in the memorandum of association see Palmers 
Clauses of Company Law, 13th ed. pp. 59-61. Additional provisions may be inserte 
naemoran- in the memorandum, but if inserted without qualification, they become 
UDa * conditions of the company’s constitution, and the rule is that such Con 

cannot be altered and that nothing can be done in contravention thereof 10* _ 


Intra vires. 
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10. 


Bowman v. Secular Society (1917] A. C. 406. 105-A. 

Ooregum Gold Mining Co. v. Roper [1892] A. C. 125. But no Cotton 

See Bisgood v. Henderson T. Estates [1908] 1 Ch. 743, overru g 

Imperial &cc. Corporation [1892] 3 Ch. 454. 

Guinness v. Land Corporation of Ireland [1883] 22 Ch. D. 349. 

Bharat Insurance Co. v. Kanhaya Lai [1935] L. 792, 160 I. . 

McGlade v. Royal L. M. Insurance Society [1910] 2 Ch. 1 . 

Finance Issue Ltd. v. Canadian Produce Corpn. 11905] 1 j/. 

Irish P. Assurance Co. [1913] lr. R. 352 C. A. KFrwman &- 

Parker &. Cooper Ltd. v. Reading [1926] Ch. 9(5 ; eo K [1920] 1 

[1895] 1 Ch. 674, 684, 686 ; see also Express Engineering Works 1 

466, 470. 

Ashbury v. Watson [1885] 30 Ch. D. 376. 
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memorandum qualifies the provisions, e.g., by giving power to alter them, that power 
may be exercised 1. 

In Oakbank Oil Co. v. Crum 2, Lord Selborne observed: “It appears to me that 
directors and general meetings of companies of this sort can have no powers by 
implication, except such as are incident to, or properly to be inferred from, the powers 
expressed in the memorandum and articles. Their powers are entirely created by 
the law and by the contract founded upon the law which enables such companies to 
be constituted.” 

Where a company is not bound by a contract, it does not become bound for the 
fact that it acts under the mistaken belief that it is bound 3. 

Shareholders in general meetings cannot authorize application of the company’s 
funds in subscription for public objects, unless power has been taken in the memoran¬ 
dum 4. Payments may however be made for matters that are reasonably incidental 
to or consequential on the business authorized by the memorandum, e.g., expenses of 
its incorporation 5, liquidation 6, or those of stamping and posting proxy papers 7♦ 

As to the power of making donations in a Government loan floated for the purpose 
of assisting the prosecution of the present war, see the War Donations and Investments 
(Companies) Act XXXVII of 1940, printed as Appendix A. 

Cl. (iv). This means that the liability of the members is limited to the amount 

Limited payable on the shares. They are not bound to pay more even if the company 
liability. contracts enormous debts. 

Cl. (v). The words “share capital” is used in contradistinction to borrowed 

“Share mone Y* The capital is not a debt of the company even to its shareholders 

capital.” 8 ‘ In this Act the session “share capital” has throughout been 

used instead of “capital” used in the previous Acts. 

Th. nominal capital is the amount which limits the potentiality of a company to 

“Nominal ^ SUe ^h 6 shares into which the capital is divided. When some of the 

capital.” no ™ n al capital is subscribed, it at once becomes “issued” capital, the 

residue being “unissued” capital 9. 

The aggregate amount of payments of application moneys, allotment moneys and 

“Paid up «</• ,i P .j Sen , t , S r t G paic * U P capital. Shares may be lawfully issued as 
capital.” ^ p up or consideration which the company has agreed to accept, 

the shares are or Tre nrJtvf m ° ney 3 wortll > *he nominal value of the shares, whether 
The “fixed amount f *“ the ™ m orandum of association JO. 

that Th u 3 r mUSt be 3 m ° netary it is not necessary 

“Fixed 1 00000 irVET ° uld be of tbe same amount. A capital of say Rs. 
amOUnt ” Meath U ^ 5 '°°° shares of Rs. 10 each and 500 shares of 
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The "fixed capital” of n company is what the company retains in the shape of 

"Fixed” and T* T" thc been expended, and which as- 

“circulat- sets, either themselves produce income independent of any further action of 

lug capital.” the company, or being retained by the company are made use of to produce 

income or gain profits. The “circulating capital” of a company is a portion 

of the subscribed capital intended to be used by being temporarily parted with and 

circulated in business in the form of using goods or other assets which, or the proceeds 

of which, are intended to return to the company with an increment and to be used again 

and again and always returned with accretions. When circulating capital is expended 

in buying goods which are sold at a profit or in buying raw materials from which goods 

are manufactured and sold at a profit, the amount so expended must be charged against 

or deducted from receipts before the amount of any profit can be considered 1. Lord 

Hanworth, M. R. observed in the undernoted case 2 : “It seems rather that the 

cases of Hancock 3 and of Mitc/xefi v. B. W. Noble Ltd. 4. and of Mallet v. Smveleg 5, give 

Ulustrations that the test of fixed and circulating capital is the true one ; and where, as 

in this case, the expenditure is to bring back into the hands of the company a necessary 

ingredient of their existing business—important but still ancillary and necessary to the 

business which they carry on—the expenditure ought to be debited to the circulating 

capital, which is employed in and sunk in the permanent—even if wasting—assets of the 
business.” 

Although by this clause “the memorandum of association is to state the amount 

Different or ^ na ^ ca Pi ta l an d the number of shares into which it isto be divided, 

classes of ^ et * n respects the rights of the shareholders in respect of their shares 

•hares. and the terms on which additional capital may be raised are matters to be 

regulated by the articles rather than by the memorandum of association 
and are therefore matters which (unless provided by the memorandum, as in Ashbury 
v. Watson 6), may be determined by the company from time to time by special resolu' 
°n 7. But if the memorandum defines the respective rights, they cannot subsequently 
e varied 6 without the sanction of the Court in a proceeding under s. 54 or s. 153, 
n ess the memorandum also confers power to alter such rights 8. It is common to 
ec are the rights, privileges and conditions of preference shares and founders’ shares by 
express provisions in the memorandum of association, for by so doing extra protection 

thi SCCUreC ^ f ° t ^ C holders such shares against any alteration of their status. But all 
s can be done and more properly done by the articles of association 9. The law in 
is regard has been clearly laid down by the Judicial Committee in a recent case 10 : 
e the memorandum must state the amount of capital, divided into shares of a 
ertain fixed amount, provision as to the character of the shares and the rights to be 
tached to them is more properly made by the articles, which may be altered from time 
time by special resolution. If equality of the shareholders is expressly provided in the 
memorandum, that cannot be modified by the articles. If nothing is said in the memor- 

articles may provide for the is sue of the authorized capital in t he form of 
*’ ^ cr Swinfen Hady, L. J. in Ammonia Soda Co v. Chamberlain [1918] 1 Ch 266. 

nSfi? ? e * sian Oil Co. v. Dale [1932] 1 K. B. 124. 
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1 K.. B. 25. 

2 K. B. 405. „ 0 

* -. 30 Ch. D. 376 ; see also E. D. Sassoon United Mills [1929] B. 38, 3 

Bom. L. R. 598, 110. I. C. 649. 

Andrews v. Gas Meter & Co. [1897] 1 Ch. 361. , t ^ T 

Underwood v. London Music Halls [1901] 2 Ch. 309: Welsbach I. G. Light 
Co- [1904] 1 Ch. 87. 9. Palmer’s Company Law, 13th ed. p. 28. 

Campbell v. Rofe [1933] A. C. 91, [1933] P. C. 39, 141 I. C. 526. 
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preference shares ; if the articles do not so provide or do provide for equality inter socios, 
the power to issue preference shares maybe obtained by alteration of the articles. If 
the memorandum prescribes the classes of shares into which the capital is to be divided 
and the tights to be attached to such shares respectively, the company has no power 
to alter that provision by special resolution 1. A company is entitled to exercise the 
powers conferred on it by the memorandum, unless such right is clearly restricted by 

the articles 2. 

Specification in the memorandum of rights attached to a particular class of shares 

Specifi- is regarded prima facie as one of the conditions referred to in s. 10 and 

cation of therefore made unalterable 3 ; but if the rights are only conditionally attach- 

rights in , „ ^ they are accompanied by a clause providing for alteration, such 

memo, or ^ . A 

articles. specification does not take effect as an unalterable condition 4. 

If the memorandum is wholly silent on the point, the articles as originally framed 
and registered can effectually divide, or give power to divide, the capital into different 
classes of shares with preferential or other rights attached 5. If the rights of different 
classes of shareholders are fixed by the articles only, they can be altered by special 
resolution without leave of the Court 6. 

When both the memorandum and the articles are silent, a company can issue 
different classes of shares by taking powers on alteration of the articles 7. 

The holders of preference shares, unless the articles expressly so provide, are not 

. - entitled to more than their fixed dividend, however prosperous the 

Rights of , 

preference corn P an Y may be 8. Preference shares are presumably cumulative, and 
share- ambiguous or vague language in the articles will not make them non- 

cumulative 9. They may however be made non-cumulative if the articles 
so declare in clear language 10. If the shareholders are by the articles entitled only to 
dividends when declared, a preference shareholder cannot after liquidation claim 
payment on the ground that a dividend might have been declared 11. 

Unless preference shares are made preferential as to capital, they are paid off 
equally with the ordinary shares upon liquidation of the company 12. But if they 
are preferential as to capital, any surplus assets after payment of the debts will, apart 

from any special provision in the articles 13, be applied first in paying off the capital of 
the preference shares 14. 
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If the memorandum or the articles declare that the preference shares shall confer 
a preference in the winding up, or that the surplus assets 1 shall be applied first in 
repaying the preference shares, but do not further deal with the capital, there is a differ¬ 
ence of judicial opinion in England as to whether the preference shareholders will 
participate in any surplus after repayment of the ordinary shares 2. If the preference 
capital is repayable with interest, this means with interest from the date of the winding 
up, and any surplus from the sale of assets will be treated as capital 3. 

Where a clause in the memorandum of association conferred on the preference 
shareholders “the right to a fixed cumulative preference dividend at the rate of 12 per 
cent, per annum on the capital for the time being paid up thereon, and to half the 
distributable surplus profits which in respect of each year shall remain after paying or 
providing for the payment of dividend for such year at the rate of 10 p. c. per annum 
on the capital for the time being paid up on the ordinary shares” and provided that 
their “shares shall rank both as regards dividends and capital in priority to the ordinary 
shares, but shall not confer the right to any further participation in profits or assets”, it 
was held on the construction of the memorandum and articles that the preference 
shareholders were entitled, in priority to the ordinary shareholders, to payment of 
arrears of fixed cumulative preferential dividend and to repayment of capital. Every case 
depends upon the particular language used 4. 

Where the articles state that the preference shareholders are to be paid in a winding 
up “arrears of the preference dividend”, there will be no such arrears if the preference 
dividend was payable out of the profits of each year and there were no profits before the 
winding up 5 j but the question is doubtful if the dividend is cumulative 6. It has how¬ 
ever been held that profits earned after commencement of winding up are divisible as 
capital 7. 

If the shares are issued as preference shares when there is no power to do so, or in 
an irregular manner, the subscribers are entitled to have their money paid back and are 
regarded as creditors of the company 8. 

See regulations 3, 4 and 98 of Table A and notes thereto. 

7. In the case of a company limited by guarantee— 

(1) the memorandum shall state— 

0 

(i) the name of the company, with “Limited” as the 
last word in its name; 


Memoran¬ 
dum of 
company 
limited by 
guarantee. 


(ii) 


the province in which the registered office of the 
company is to be situate; 

(iii) the objects of the company [and, except in the case of 
trading corporations , the territories to which they extend J; 


l. “ 


Surplus assets” means the surplus after payment of outside liabilities an 

: shareholders of capital paid (Ramel Syndicate [1911] 1 C . 


2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 


repayment to the 
749). 

See note 14 last page and Palmer’s Company Precedents, 15th ed. (1938), Part I 
pp. 773-74 and the cases cited there. 

Anglo-French Music Co. [1921] 1 Ch. 386 ; W. J. Hall & Co. 119091 1 C h. 5/1. 
Walter Symons Ltd. [1934] Ch. 308. 

Espuela Land St Cattle Co. [1909J 2 Ch. 187. 

Gore-Browne, 36th ed. pp. 28-29. 

Bishop v. Smyrna St Cassaba Rail Co. [1895] 2 Ch. 596. 

Cf. Home St Foreign Investment Co. [1912] 1 Ch. 72. 
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(iv) that the liability of the members is limited; 

(v) that each member undertakes to contribute to the 
assets of the company in the event of its being wound 
up while he is a member, or within one year after¬ 
wards, for payment of the debts and liabilities of the 
company contracted before he ceases to be a member, 
and of the costs, charges and expenses of winding up, 
and for adjustment of the rights of the contributories 
among themselves, such amount as may be required, 
not exceeding a specified amount: 

(2) if the company has a share capital— 

(i) the memorandum shall also state the amount of 
share capital with which the company proposes to 
be registered and the division thereof into shares of 
a fixed amount; 

(ii) no subscriber of the memorandum shall take less 
than one share ; 

(iii) each subscriber shall write opposite to his name 
the number of shares he takes. 


In para (iii) of sub-s. (I) of this section the words within square brackets have 
been inserted by the Government of India (Adaptation of Indian Laws) 
Alteration. Order, 1937 which came into operation on 1st April, 1937. See notes to 

s. 6 ante. 


For forms of memorandum and articles of association of a company limited by gua¬ 
rantee see Forms B and C of the Third Schedule. The articles of such a company 

must be registered with the memorandum and must state the amount of 

Memo.and ....... , , , 

articles of the s ^ are capital or, if the company has no share capital, the number of 

company members with which the company is proposed to be registered 1. As to the 

guarantee! increase or reduction of share capital of such a company registered after the 

commencement of this Act see s. 66. For the liability of a member of 
such a company in the winding up see s. 156, sub-s. (2). A member may be sued for 

the amount for which he is liable under the articles ; he is not liable as a contributory 
in respect of such a sum 2. 


The amount of guarantee of a company limited by guarantee is in the nature of 
reserve capital and cannot be mortgaged or charged before liquidation, but remains 
available for paying the costs of winding up and the general liabilities of the company 3. 

The past members of such a company are liable to be put on the “B” list 4. ' 

Notice of any increase of capital or in the number of members of a company limited 
by guarantee must be sent to the registrar 5. 


1. S. 17. 

Baird’s case [1899] 2 Ch. 593. 

3. Irish Club Co. [1906] W. N. 127. 

5*. Underwritin 8 Assn. [1913] 2 Ch. 29. 
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( 2 ) 


8. In the case of an unlimited company— 

Memoran- (1) the memorandum shall state— 
unUmited (0 t ^ ie name of the company ; 

company, (a) the province in which the registered office of the 

company is to be situate; 

(iii) the objects of the company [and, except in the case 
of trading corporations f the territories to which they extend ]; 

(2) if the company has a share capital— 

(i) no subscriber of the memorandum shall take less 
than one share ; 

(ii) each subscriber shall write opposite to his name 
the number of shares he takes. 

In para (iii) of sub-s. (1) of this section the words within square brackets have 
Alteration keen i nsert ed by the Government of India (Adaptation of Indian Laws) 

Order, 1937 which came into operation on 1st April, 1937. See notes to 
s. 6 ante . 

For forms of memorandum and articles of association of an unlimited company 
see Form D of the Third Schedule. As to what the articles of such a company should 

Memoran- contain see s. 17. 

dum and In the case of an unlimited company, the capital being stated in the 

articles of articles may be varied at any time by special resolution without the sane- 
ted com^ t * on t ^ e Court ; and if the articles allow it, ^capital may be returned to 
pany. the members and they may cease to be members on such terms as may be 

agreed upon 1. 

As in the case of a company limited by guarantee, notice of any increase of capital 
or in the number of members must be sent to the registrar 2. 

As to the registration of an unlimited company see as. 67 and 68. 


ted com 
pany. 


9* The memorandum shall — 

“ndltL- ( a ) be printed, 

IZ^ran. ( b ) be divided int ° paragraphs numbered consecutively, 

dum. and 

(c) be signed by each subscriber ( who shall add is 
address and description ) in the presence of at least 
one witness who shall attest the signature. 

This has been substituted by the Companies (Amendment) Act XX 
the original s. 9 which ran as follows :— ' . a- 

s 9. The memorandum shall be signed by each su scrie 
o/EE? Presence of at least one witness who shall attes 


memo 

randum. 


For effect of the amendment see Introduction. 


£• Borough 
S.53. 
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sign 


aon of' implies “presence of some person who stands by, but ts not a party 

An agent may sign the memorandum of associat.on on behalf of his pnnap , 
and the authority to sign may be given orally 3. The execution w, 11 be 
Who may good whe ther the agent simply writes his principal’s name or adds words 

showing that it is signed by an attorney 4. , 

A signatory to the memorandum is responsible for the shares which are shown 
against his name in the memorandum, and on liquidation he is liable to the 
Liability f u ll extent, even if the shares were never formally allotted to him 5. He 

of the sig- ins a mem ber until such time as he validly surrenders the shares or 

natory. 

validly transfers them O. 

After registration a subscriber to the memorandum cannot divest himseli of his 
liability as a member, although his signature may not have been properly attested ; t e 
transaction may be irregular, but it is not void 4. The subscriber cannot repudiate 
his subscription on the ground that he was induced to sign by misrepresentation 7. As 

to the effect of registration see ss. 23 and 24. 

As to the stamp on a memorandum of association see Appendix (Stamp duty). The 
Stamp stamp must be affixed before or at the time of signature 8. As to the scale 

of fees, see Table B. 

A company shall not alter the conditions contained in 


W I. « r 

and fees. 

10 . 


company biraii nut auci llic culiulliulio 
its memorandum except in the cases and in the mode 

on S aiter^ n and to the extent for which express provision is made 

tion of i n this Act : 

memoran- . 

dum. Provided that any provision in the memorandum rela¬ 

ting to the appointment of a manager or managing agent and 
other matters of a like nature incidental or subsidiary to the main 
objects of the company , shall not be deemed to be such condition . 

The proviso has been inserted by the Companies (Amendment) Act XXII of 1936. 
Object of ^he ob i ect appears to be to frustrate the designs of such managers, managing 
amend- agents or secretaries who endeavour to perpetuate their office by inserting a 
ment. clause to that effect in the memorandum. The amendment follows the 

recent decision of the Bombay High Court in R amkumar v. Sholapur Spinning & 
Weaving Co. (infra). 

As observed by Lord Justice Baggallay, “the memorandum of association forms 

Condition indee< * the cbarter of the company, to be modified only in the way provid- 
is not C( ^ ^ the statute 9. A condition contained in a company’s memorandum 

alterable, of association cannot be altered and nothing can be done in contravention 
_ thereof 10. If the memor andum qualifies the provisions, for instance, by 

1. Palmer’s Company Law, 13th ed. 30. 

i er Lord V hnrna Jr* C„1 __ 1 


2 . 

3. 

4. 

5. 

6 . 
7. 
9. 

10 . 


Palmer s Company Law, 13th ed. 30. 

7 » B - D - 516 P- 519 ’ 

Chotolal V. Dalsukhan [1893] 1? Bom. 472. 

M ?, C 924 ! 582, 83 I.C 94. 

u. P. Oil Mills Co. [1931J A. 701, 133 I C 424 

"•—* - 
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giving power to alter them, that power may however be exercised 1 wi, . 

conditions contained in the memorandum of association is that the'rivh. ere ° neofth ' 

given to the various classes of shares are subject to variation varying the 
amount to an alteration of the conditions contained in the memorandum 2 m T 
articles were registered on the same day as the memorandum and the reference in -TT * ? 
of the memorandum to the “privileges, rights, restrictions and conditions specified in^T 
articles” obviously meant the contemporaneous articles which were registered on U 

same day, it was held that the rights, privileges and restrictions of the preference share* 

holders as defined in the articles should be treated as incorporated in the memorandum 
and so could not be altered 3. 

The word “conditions” in this section is general, and is not restricted to conditions 

Meaning Tequired by the statute to bc inserted in the memorandum. If conditions, 
of “condi- noC squired by the statute to be inserted, but in the sense of forming part 
tions.” of the constitution of the company, are inserted in the memorandum, they 

are unalterable 4, unless the memorandum reserves power to alter them 5 
But if the memorandum appoints a director without mentioning anything about his 
qualification, the company may afterwards impose a share qualification 6. A company 
was registered under Act VI of 1882 (repealed) with the following words in the memo¬ 
randum : “The registered office of the company will be situated in the town of Silchar 
held that the insertion of a place name in the memorandum of association does not 
make it an unalterable condition, and provided the alteration has been made in the 
manner provided by the Act, such alteration is valid and binding on the company 7. 

It sometimes happens that the managing director, secretary or managing agents of 
a company with a view to perpetuate their office for ever get a clause inserted in the 
memorandum of association fixing their tenure of office and remuneration. But it has 
recently been held by the Bombay High Court that such provisions are nothing more 
an a detail of management for the purpose of carrying on the business of the company 

&n cannot be considered to be a vital condition 8. For the opposite view see the case 
n °ted below 9. 

A company may alter its memorandum of association in the following respects :— 

Alteration ^ by changing its name (s. 11) ; 

°f memo. ^ b Y altering is objects (s. 12 ) ; 

(iii) by altering its share capital by (ss. 50 and 55) 

(a) increasing its share capital, 

(b) consolidating and dividing its capital into Bhares of larger amount, 

(c) converting its paid up shares into stock and reconverting the 
stock into paid up shares, 


1 . 

2 . 

3. 

4. 


* * 


5. 

6 . 


Si a t ch j? n ^ ndescent Gas Co - l1904] 1 Ch. 87. 

Colhn.ff C ° rp ?‘ v - Shanti Narain [1935] A. 310, 57 All. 810, 156 I. C. 1088. 
A«hh™ V ‘ Bjjnungham Breweries Ltd. [1899] 15 T. L. R. 180. 

12 Ch n V mict OI i [1885] 30 Ch. D. 376; but sec Winstonc's case [1879] 
i t ! , Guinness v. Land Corporation [1883] 22 Ch. D. 349, 376. 

[1901] 2 Ch 309^ bt Go * * Ch. 87 ; Underwood v. London Music Hall 

P^oviffisH U ^^^u In ^!r 0n,8 ca3e [1873] 8 Ch. App. 548. In this case the articles 
Qualificarirtr*”* C * ut “ re Qualification” of directors and it was held that “future 
mentioned i n *? eant that of future directors and did not apply to the directors 

907. a* v. bholapur Spinning & Weaving Co. [1934] B. 427, 36 Bom. L. R 

Bank v - Coimbatore M. Bank [19241 M. 126. 74 I. C. 966. 


8 . 

9 . 
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(d) sub-dividing its shares into shares of smaller amounts, 

(e) cancelling shares ; 

(iv) by re-organizing its share capital (s. 54) ; 

(v) by reducing its capital (s. 55); 

(vi) by creating reserve liability (s. 69) ; 

(vii) by making the liability of the directors unlimited (s. 71); 

(viii) by variation of rights of holders of special classes of shares (s. 66-A). 

See notes to s. 12. 

11. (1) A company shall not be registered by a name 

Name of identical with that by which a company in existence 
company is already registered, or so nearly resembling that 
of namr. ge name as to calculated to deceive, except where the 

. company in existence is in the course of being dissolv¬ 
ed and signifies its consent in such manner as the registrar 
requires. 

(2) If a company, through inadvertence or otherwise, is, 
without such consent as aforesaid, registered by a name identical 
with that by which a company in existence is previously regis- 
tered, or so nearly resembling it as to be calculated to deceive, 

the first-mentioned company may, with the sanction of the 
registrar, change its name. 

(3) Except with the previous consent in writing of the [Central 

Government], no company shall be registered by a name which- 

(a) contains any of the following words, namely, "Crown,” 
Emperor Empire”, "Empress”, "Federal”, “Im- 

“R m f ’ Q ueen ”> “ Royal”, "State”, "Reserve 
r d ’ 7 ,f n k °f Bengal ”, “B ank of Madras ”, “Ban/c 

tn ° m a ^ L 0r an ^ W0r( ^ which suggests or is calculated 

hpr d P atr ° na g e °f His Majesty or of any mem- 

Mm/J r R ° yal Family or an y connection with His 
majesty s Government or any department thereof; or 

word^whirh 6 W0T( ^ Municipal” or ^Chartered ” or any 
with an\ SW ^ sts ,? r * s ca lculated to suggest connection 

any society ^ ^ ° r 0t ^ er ^ oca ^ authority or with 
Pr^iTi ° dy lncor P°™ed by Royal Charter : 

regixerei t efor° » companies 

to the approval o™ heTcentral p y 8pecia ^ resolution and subject 
change its name. C entra ^ Government] signified in writing,... 

enter the new name oiTtS: regS ^ T™ 6 ’ r h f registrar shal1 

and shall issue a certificate nf fr. ln p . ace °f t ^ ie former name, 

ncorporatton altered to meet the 


(b) 
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circumstances of the case. On the issue of such a certificate 
the change or name shall be complete. 

(6) The change of name shall not affect any rights or obli¬ 
gations of the company, or render defective any legal proceed¬ 
ings by or against the company; and any legal proceedings 
that might have been continued or commenced against it by its 

former name may be continued or commenced against it by its 
new name. 

The sub-s. (3) above has been substituted by the Companies (Amendment) Act 
XXII of 1936. The original sub-s. (3) ran as follows 

(3) A company shall not be registered by a name which contains 
any of the following words, namely :—“Crown,” “Emperor,” “Empire,” 
Empress,” Imperial,” “King,” “Queen,” “Royal,” “Bank of Bengal, 
Bank of Madras, Bank of Bombay,” or words expressing or implying the 
sanction, approval or patronage of the Crown or the Government of India 
or a Local Government, except where the Governor General in Council 
signifies his consent to the use of such words as part of the name of the 
company by order in writing under the hand of one of the Secretaries 
to the Government of India. 

Provided that nothing in this sub-section shall apply to companies 
registered before the commencement of this Act. 


The amendment has been suggested by s. 17 of the English Act of 1929. It will not 
affect companies registered before the above amending Act came into force. 

In sub-ss. (3) and (4) the words “Central Government” have been substituted for 
the words “Governor General in Council” and “Local Government” respectively by the 
Government of India (Adaptation of Indian Laws) Order, 1937 which came into 
operation on 1st April, 1937. But in exercise of the powers conferred by sub-s. (1) 
of s. 124 of the Government of India Act, 1935 the Central Government has, with 
effect from 1st April, 1938, entrusted to Provincial Governments its function under 
sub-s. (4) but not under sub-s. (3)( vide Gazette of India dated 26th March, 1938, Part I 
p. 440). In sub-s. (4) after the words “in writing” the words “under the hand of one 
of the Secretaries to such Government” have been omitted by the same Government of 
India (Adaptation of Indian Laws) Order, 1937. 

The word “company” or any similar .word need not form part of a company’s name. 
Company’s Such names as “Bose Brothers, Ltd.,” “Rakha Mines, Ltd.,” “M. T., Ltd., 
name. “Canning Employees’ Fund, Ltd.,” may be used. 

A new company is not permitted to be registered in a name so nearly resembling 
the name ot an existing company as to be calculated to deceive 1, or to lead to confusion 
2 , The registrar may refuse to register the company, and the Court generally does not 
interfere with his discretion, unless it is exercised on a wrong principle 3 of law or the 
registrar was influenced by extraneous considerations 3. 


1 . 


2 . 


3 . 


Hendriks v. Montague [1881] 17 Ch. D. 638 C. A.; Madame Tussaud &. Sons v 
Tussaud (infra); North Cheshire Brewery Co. v. Manchester Brewery 

[1899] A. C. 83. lt _ - v 

Ewing v. Buttercup Margarine Co. [1917] 2 Ch. 1; Kingston, Miller^ , 
Thomas Kingston Co. [1912] 1 Ch. 575 ; Merchant Banking Co. v. Mercnai ■ 
Joint Stock Bank [1878] 9 Ch. D. 560. 

King v. Registrar of Companies [1912] 3 K. B. 23. 
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Injunc 

tion. 


A company may not get registered in a name as will lead to the belief that it is 
carrying on the business of an existing firm 1, even if it be a foreign company 2. The 
sound as well as spelling of the name will be considered 3, and absence of fraud is 
immaterial 4. If however the business is different and the name is not identical, there 
cannot be any objection on the ground that one of the names is identical 5. 

The Court will grant an injunction where similarity of names may lead to confusion 
and to interference with the business of an existing firm or company 6. An 
inadvertent omission of the company to publish its corporate name will not 
disentitle it to have the use of its name protected by injunction 7. 

In the case noted below 8 the defendant was restrained by injunction from using 
the initials “B. M. A.” on the ground that people who might see the defendant’s shops 
might come to the conclusion that the British Medical Association was in some way 
connected with those shops. 

The principle on which the Court interferes is that one person is not entitled to 

represent the business of another as carried on by him 9. A company can- 
Prmciple . , . . , ^ 7 

on which not however appropriate a descriptive word or title so as to obtain a mono- 

the Court poly thereof 10. A person who has bona fide, and without any intention to 

interfere deceive, adopted a name for business purposes and acquired it by reputation 

over a considerable period, is entitled to trade under that name and cannot be restrained 

from so doing, even though the similarity of the name to that of another firm engaged 

in business in the same trade may occasionally lead to confusion 11. The Court 

would not grant an injunction where there was no evidence that the defendants imitated 

the trade marks or labels of the plaintiffs or otherwise attempted to deceive the public, 

although there was a probability that the public would be occasionally misled by the 
similarity of the names of the plaintiffs 12. 

The registrar has no power to refuse registration of a company upon the ground 

ReoUtrar’s T ' "T °/ C ° mpany WOuld be calculated to deceive people into the 
power. e le t at t e usiness was carried on by persons not registered as a com" 

pany under the Act 13. 

A distinction must always be drawn between cases in which the words are of com- 
Distinc- mon ordinary meaning and cases in which the words complained of are 

words which more or less p artake of the character of fancy words or do not 

Madame Tussaud & Sons v. Tussaud 118901 44 PK n Ana u- * 

Assn. v. Harwood, Cash &. Co. [1907] 2 Ch 184 h ^ * Fine ^ otton ^ c ' 

Ouvah ° r i r Pa £ ha , rd ^vassor &c. Co. [1901] 2 Ch. 513. 

L. T. 416. td ‘ V * Uva Ce V Ion Rubber Estates Ltd. [1901] 103 

v! n s^hton e ( r89^ a A 0 C L 6Ta Ltd [1898] 1 Ch ' 179 ! Montreal Litho. Co. 

Ouvah* Ceylon 1 Estam^Ltd” 0 ^ 'lA^C 0 ^ [1907] A ' C> 430 -‘ 

& Palmer v. Reading Biscuit Co. ^1892? Th ' ! HundeV 

R. S° mP3 ° n [1891) A - C ' 217 ; HaLdlV 9 td T v L R R H^d T ^n^] nt |0° m Tl y 

Br'itul^Medical'Asso'cfarion 11 f American Shoe Co. [1902] 2 Ch. 354. 

Legion v. British Legion ClubLtd^lMl] 47 T L R ' 571 R ' 572 ! 366 a ‘ 9 ° Bdt ‘ sh 
Du Boulay v. Du Boulay [18691 L R 2 P P hn R ’ 57L 

bile Co. [1908] 98 L. T 258 24 tt ^ » Eiectomobile Co. v. British Electronic- 

Jay’s Ltd. V Jacobi [1933]1 Ch. 41L 
Turton v. Turton [1889] 42 Ch D T28 

mg v. Registrar of Companies , exp., Bowen [1914] 3 K. B. 1161. 


tion. 


1 . 

2 . 

3. 


5. 

6 . 


7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 
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primarily relate to the article, but to the person who makes it. The onus of proving that 
words which are commonly and properly used as descriptive words have a secondary or 
subsidiary meaning so as to entitle the person, who has used them, to their exclusive use 
lies on that person and is not easily discharged 1. The name or statement of fact may 
in its primary sense be strictly true, but may be otherwise in its secondary sense 2. 

Although in the absence of fraud or false personation a man is entitled to carry on 
business in his own name in competition with a similar business previously well estab- 

lished under the same name notwithstanding that confusion or mistake 

use name. may arise in consec l uencc > Y et if he has never carried on such business, he 

cannot, by promoting and registering a company with a title of which his 
name forms a part, confer upon the company the rights which he possesses in the 
.use of that name 3. 

The name of a company indicates, to some extent, its objects 4. When a company 
ceases to carry on its principal business as indicated by its name, it is liable 
objects 6 * to k e wounc I U P on that ground 4. 

Sub-s. (3). This was not in the English Act of 1908. 

Sub'S. (4). If the special resolution is not duly passed, the registration of the new 
name will be vacated 5. 

Sub*s. (5). The change of name is not complete until it has been made in the 
register and a new certificate of incorporation issued 6. 

12. (1) Subject to the provisions of this Act, a company 

may, by special resolution, alter the provisions of its memoran- 
Alteration dum so as to change the place of the registered office 
randum° - ^ rom one Province to another, or with respect to the 

um * objects of the company, so far as may be required to 

enable it— 

(a) to carry on its business more economically or more 
efficiently ; or 

(b) to attain its main purpose by new or improved 
means ; or 

(c) to enlarge or change the local area of its operations ; 


(c) 

(d) 


or 


(d) to carry on some business which under existing 
circumstances may conveniently or advantageously 
be combined with the business of the company ; or 

(e) to restrict or abandon any of the objects specified in 
the memorandum ; or 

1. British Vacuum Cleaner Co. v. New Vacuum Cleaner Co. [1907] 2 Ch. 312 , 
Cellular Clothing Co. v. Maxton St Murray [1899] A. C. 326. 

\ Reddaway v. Banham [1896] A. C. 199. 

3* Fine Cotton Slc. Assn. v. Harwood, Cash &. Co. (supra). noifil 

4. Re Crown Bank [1890] 44 Ch. D. 634; see also Cotman v. Brougham 1^ I 
A. C. 514. 

5. Australasian Mining Co. [1893] W. N. 74. 

o. Shackleford, Ford & Co. v. Dangerfield [1868J L. R. 3. C. P. 407- 






80 INDIAN COMPANIES ACT [ S. 12 


( / ) to sell or dispose of the tvhole or any part of the under - 
taking of the company ; or 

( g) to amalgamate with any other company or body of 
persons . 

(2) The alteration shall not take effect until and except in 
so far as it is confirmed by the Court on petition. 

(3) Before confirming the alteration, the Court must be 

satisfied— 

(a) that sufficient notice has been given to every holder 
of debentures of the company, and to any persons or 
class of persons whose interests will, in the opinion 
of the Court, be affected by the alteration ; and 

(b) that, with respect to every creditor who in the 
opinion of the Court is entitled to object, and who 
signifies his objection in manner directed by the 
Court, either his consent to the alteration has been 
obtained or his debt or claim has been discharged 

or has determined, or has been secured to the satis¬ 
faction of the Court : 

Provided that the Court may, in the case of any person or 

class, for special reasons, dispense with, the notice required by 
this section. 


^'T eS c (/) <g lu aVe been , added t0 sub -s. (1) by the Companies (Amendment) 
Act X X U o 1936 They reproduce clauses (f) and (g) 0 f sub-s. (1) of S. 5 of the 

Enghsh Act of 1929. This removes a doubt caused by the decision in John Walker & 
Sons 1. bee Marshal, Sons & Co. (infra). 

This section only authorizes alterations which are within the limit, provided by 
the memorandum of assoctation 2. ‘To my mind” say, Lord Esher M. R„ ”It i, a 

Scope. P' am e " a “ ment that *e company cannot alter anything in the memoran- 

section N " V ^ ^ mentioned in that 

sectlon . Now ar mhing which is laid down as a ml* in j 

of association must, I think, be taken to hp c > memorandum 

pany is established” 3. This sectLn does not h which — 

dum to an alteration of the object, clause ' J*''"' 1,m “ sl,er “°“ of 't' 
company is not necessarily contained T ** » hol « °^ he ^ect, of a 

where the proposed alteration i, designed for the hT ' ^ PetIt ‘° n Wl11 be panted 

company 4. Where the memoranH r be ^^attainment °f the objects of the 

particular class of shares the rights h ^ ceTtain Preferential rights upon a 

unless under the proven,^ fo .-^-b'y attached and cannot be modified 

Act 5. See s. 54 and ZZ provided *« by any of the sections of the 


1 . 

2 . 

3. 

4. 

5. 


[1914] S. C. 280.---- 

KS; St; S,® E - ’ H - L «>■ 


400 . 
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The Court cannot allow alteration of the objects of a company so as to include in 
them an unlawful object. Where a prize chit, in which those who get the benefit of the 

Unlawful dfawin8S get a pdze ’ and the bcnefit wh ich they get from the drawings 
object U givCS them different advantages from the persons whose names or numbers 

are not drawn, amounts to a lottery, the Court will not sanction altera¬ 
tion of a memorandum of association so as to include within its objects the conduct 
of such prize chits 1. 

In the matter of confirmation of a resolution under this section, the Court is bound 
to exercise a discretion having regard to the interests of the various persons, shareholders, 
creditors and others 2. 

The Court may however in its discretion sanction very wide 3 alteration of 
^ ^ the objects of a company including the addition of a power to purchase 

power of ot ^ er undertakings, to lease the whole of the company’s business, to 
alteration, amalgamate with other concerns and to sell the whole or part of its 

business 4, for such consideration as the company thinks fit, and in 
particular for shares, debentures or securities of any other company having objects 
altogether or in part similar. But the Court will not make provision to meet the 
possibility of the company desiring at some future time to carry on yet another class of 
business 5. The Act does not enable a company in general terms to alter its memoran¬ 
dum of association, neither does it confer a general power upon the Court to do so ; but 
the alterations to be sanctioned are confined to those specified in the section 6. On a 
petition under this section, the Court will have to be satisfied that the new objects are 
definitely expressed in definite language and fall within sub-s. (1)7. 

On a petition for confirmation, the Court will not hear a person having an interest 
outside the company that may be injuriously affected by the alteration 8. In dealing 
with a petition for such confirmation the Court will assume, in the absence of evidence 
to the contrary, that the company will carry on its business properly, and will not 
therefore have regard to the fact that the alteration in its objects will enable the 
company to carry on a business competing with that of a body with a very similar 
name 8. 

The Court rarely refuses to confirm a resolution for alteration of the objects 9. 
It is now well established that the Court has jurisdiction to sanction any alteration of 
the company’s objects, even though consisting of the adoption of an entirely new object 
clause in modern form in substitution for an old restricted one, upon its being satisfied 
that this is required to place the company on an equality as regards the efficient carrying 
on its business with more recently formed companies 10. 

_If the alterations are such as to render the company’s name m isleading, the Court 

1. Udumalhat Nidhi Ltd. [1934] M. 482, 67 M. L. J. 415, 152■ I. C. 440. M is 

2. Mercantile Bank v. Coimbatore Mercantile Bank [1923] M. W. • > 

3. New Westminster Brewery Co. [1911] W. N. 247, 105 L. T. 946; Anglo- 
American Telegraph Co. [1911] W. N. 248, 105 L. T. 947. 

4. Marshal, Sons & Co. [1919] W. N. 207, 63 S. J. 683. 

5. John Brown Ltd. [1914] W. N. 434, 112 L. T. 232. 

o. Government Stock Investment Co. [1891] 1 Ch. 649. 

7. D. &. D. H, Fraser Ltd. [1903] W. N. 73. 

8. Hearts of Oak &c. Co. [1920] 1 Ch. 544- ^ „ . InuMtmen t Co. 

9. Indian M. G. Extracting Co. [1891] 3 Ch. 531 ; Govt. Stoc , , j n note 

(infra); Alliance Marine Assurance Co. [1892] 1 Ch. 300; a 

• 10. New- "Westminster Brewery Co. (supra); John Brown Ltd. (supra) , 

Sons Co. (supra) ; for other case 3 PaJroer’a Company La , 


4. 

5. 

6 . 

7. 

8 . 
9. 


10 . 
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may require the name to be changed so as to express the alteration in its aims or sphere 
of action 1, unless such an alteration of the name will be very inconvenient 2. 

Sub-s. (1). An alteration under sub-s. (1), cl. (a) must be one which will leave 
the business substantially what was before with only such changes in the mode of 
conducting it as will enable it to be carried on more economically or more efficiently 3. 
Under this clause a power to borrow and give security, a power to invest reserves in 
various securities and other ancillary powers may be authorized 4. 

In cl. (b), it should be noted, the expression is “to attain its main purpose” and 
not “to attain its objects.” 

An instance of cl. (c) will be found in the case noted below 5. 

The additional business under cl. (d) may be a business wholly different from, 
and bearing no relation to, the existing business of the company and yet be capable 
of being conveniently and advantageously combined with it, provided that the new 
business is not destructive of or inconsistent with the existing business 6. Whether 
the proposed new business is one of this description is a question for the determination 
of the directors and shareholders 6 ; for the Court will not look to the wisdom or 
desirability of the proposed alteration. All that it has to decide is whether the 
alteration is fair and equitable as between the members of the company 7. In the 
last cited case the Court refused to sanction an alteration involving abandonment of 
the objects of a fundamental character. 

As an illustration of cl. (e) see the case noted below 7. 

The alteration must be for one of the objects specified in the section which does 

Alteration not aut ^ or * ze alterations for mere amplification of the description of 

objects clearly comprised in the original memorandum 8, or the acquisi¬ 
tion of a large number of general powers, many of which the company does not intend 
to exercise 9. But an alteration is “with respect to the objects of the company” within 

the meaning of sub-s. (1), where it is desirable for the purpose of more efficiently 
carrying out the main object of the company 10. 

The alteration of a company’s objects may be confirmed wholly or in part 11. The 
company may also make the alteration to restrict or abandon any of its objects 12. 

Where by a clause in the memorandum a person is appointed agent, secretary or 
Distinction mana 8* n 8 director, the appointment cannot be regarded as one of the 
between objects of the company, but it was held to amount to a condition within 

condition! ™ eaning 8 ' w ^ich could not be altered either by the company or 

by the Court 13. The decision of Schwabe C. ]. in the last cited case has 


1 . 


2 . 

3. 

5. 

6 . 
8 . 

10 . 


11 . 

12 . 

13 . 


[1892] n i Ch C 597 i . C Ali? a n EX x/ Cting A Co ‘ ( 8U P ra ) 5 Oovt. Stock Investment Co. 
CoLnial G^t Trui r r Assurance Co * U892] 1 Ch. 300 ; Foreign &. 
N 153 C °- U8911 2 Ch ‘ 395 5 Oriental Telephone Co. [18911 W. 

Cyclists’ Touring C°o °[1 WlTrh'“ 7^° 8] n W ', N ’ 229 ’ 25 TX - R - 61 ’ 

413 C A g 119071 1 Ch ’ 269 ! Boslom Btos. (1928) Ltd. [1935] Ch. 

fss s-wate-si “ •* ► * 

Consett Iron Co 1190 1 i tVoL 7 * Jewish Colonial Trust [1908] 2 Ch. 287. 
Scientific Poultry Breeder*’A« Pnom , 9 A, & D - H * Fraser, Ltd. (supra), 

of Eve J. reported in [19320 Ph i 1 Ch * 227 C * A< revcrsin g the decision 

Advocate [1927] s C 400 ^ * ncor P orate d Dental Hospital v. Lord 

2 >*. - «• 

Mercantile Bank v n Ft' 

966, 18 M. L. W 304. ° mbatore Mercantile Bank [1923] M.W.N. 568, 74 LC. 
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however been dissented from in a later case of the Bombay High Court by Beaumont 
C. J. and Rangnekar J. 1 ; see notes to s. 10 (supra) and its new proviso. 

In the Bombay case a clause in the memorandum of association provided that “the 
firm of Morarji Gokuldas & Co. or whatever member or members that firm may for the 
time being consist of shall be the agents of the company, so long as the said firm shall 

carry on business in Bombay or until they resign.it was held that the original 

members of the firm having died and none of the present members of the firm having 
been ever partners with either of those two individuals, namely Morarji and Gokuldas, 
the present members of the firm do not come under the clause. “The argument of the 
appellant really seeks”, observed Beaumont C. J. at p. 429, “to endow this firm with 
the attributes of a corporation having perpetual succession so far as concerns its relations 
with the company.” 

At the hearing of a petition for confirmation, the original memorandum and articles 
of association as well as the minute book must be made exhibits to the 
ure * affidavit 2. As to the sufficiency of advertisement of the special resolution 

see Atlantic Patent Fuel Co. [19171 W. N. 214, 253. 

As to what is a valid special resolution under this section see the case noted below 3. 

The High Court has jurisdiction to sanction an alteration of the memorandum of 
Unlimited assoc * at * on an unlimited company which has no capital 4, or a guarantee 
and guar a- company having no share capital 5 ; but if an unlimited company seeks to 
ntee com- limit its liability, alters its memorandum and adopts the word “limited” in 
panies. j tg name, it must register itself as a limited company before applying for 
sanction to the alteration 6. 

■Unless a valid special resolution has been passed, the Court cannot confirm the 
Advertise- proposed alteration of objects 3. The Court will, except in special cases, 
ment. require advertisement of orders made under this section 7. 

For the mode of alteration of the form of constitution of a company which wa9 in 
existence before the commencement of Act VI of 1882, see s. 267. 

Sub-s. (3) applies to persons such as creditors or members of the company 8. 

See s. 10 and notes. 

13. The Court may make an order confirming the altera^ 

Power of tion either wholly or in part, and on such terms and 

whencon- conditions as it thinks fit, and may make such order 

firming ai- as to costs as it thinks proper, 
teration. 

All that the Court has to decide is whether the alteration is fair and equitable as 
between members of the company. It is not concerned with the wisdom o 
Court'*w?ll desirability of the proposed alteration, which is a question for the director^ 
consider. and members. The Court will refuse to sanction the alteration if the wis ^ 

of the majority of shareholders cannot be ascerta ined 9. In the matter _ 

Ramkumar v. Sholapur Spinning &. Weaving Co. [19341 B. 427, 36 Bom. L. 
907. 

Omnium Investment Co. [1895] 2 Ch. 127- 
Blackburn P. Assurance Co. [1914] 2 Ch. 430. 

North of England Stc. Assn. [1900] 1 Ch. 481. 

Monmouthshire &c. Society [1909] W. N. 6. _ c c % 

Royal Exchange Buildings, Glassgow [1911] S. C. 1337 (Ct- of Tinplate 

Lancaster Banking Co [1897] W. N. 3, 75 L. T. 647; Copper Mines 


X. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Co. [1897] W. N. 20. 

Hearts &. Oak &.c. Co. (supra). 


9. Jewish 


Colonial Trust [19081 2 Ch. 287- 




84 


INDIAN COMPANIES ACT 


[S. 15 


alteration the Court is, however, bound to exercise a discretion having regard to the 

interests of the various persons, shareholders, creditors and others 1. ^ 

The Court will not, as a general rule, allow a company to take large additional 
powers which it has not any reasonable intention of using in the near future, except 
under very special circumstances 2. The Court may also sanction the alteration with the 
addition of a clause to the effect that none of the additional objects should be under¬ 
taken except as subsidiary objects, unless with the sanction by a special resolution 3. 

14. The Court shall, in exercising its discretion under sec¬ 
tions 12 and 13, have regard to the rights and interests 
of the members of the company or of any class of 
them, as well as to the rights and interests of the cred¬ 
itors, and may, if it thinks fit, adjourn the proceed¬ 
ings in order that an arrangement may be made to the satisfac¬ 
tion of the Court for the purchase of the interests of dissentient 
members ; and may give such directions and make such orders 
as it may think expedient for facilitating or carrying into effect 
any such arrangement: 

Provided that no part of the capital of the company may 
be expended in any such purchase. 

15. 

Procedure 


Exercise 
of discre 
tion by 
Court. 


on con¬ 
firmation 
of the al¬ 
teration. 


(1) A certified copy of the order confirming the alter¬ 
ation, together with a printed copy of the memoran¬ 
dum as altered, shall, within three months from the 
date of the order, be filed by the company with the 
registrar, and he shall register the same, and shall 
certify the registration under his hand, and the certificate shall 
be conclusive evidence that all the requirements of this Act with 
respect to the alteration and the confirmation thereof have been 
complied with, and thenceforth the memorandum so altered 
shall be the memorandum of the company. 

J^^ere the alteration involves a transfer of the regis- 
tered office from one province to another, a certified copy of 
the order confirming such change shall be filed by the company 
with the registrar in each of such provinces, and each of such 
registrars shall register the same, and shall certify under his 
hand t ^ registration thereof, and the registrar for the province 
from which such office is transferred shall send to the registrar 
6 j° e Ii P r ? v * nce all documents relating to the company 

registered or filed in his office. 

r th* ?j Urt may order at any time extend the time 

for curb °j oc u ments with the registrar under this section 
for such period as the Court thinks proper. 

_ S ub ' 3 - (2) 13 not th e English Act. 


1. Mercantile Bank v. Coimbat, 


2 . 

3. 


Fra3 ^Lt^Tl903Tw M N C 7T llC Bank (SUpra) * 

112 L.T. 132. 


Re i^h~n £ l lil T J- 1 ?- U^03J W. N. 73, 
K-e John Brown Ltd. [1914] W. N. 434, 
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17 . 

Registra¬ 
tion of 
articles. 


16 . No such alteration shall have any operation until 
Effect of registration thereof has been duly effected in accord- 
failure to ance with the provisions of section 15 , and if such 
within" registration is not effected within three months next 
three after the date of the order of the Court confirming 
m°nt s. the a lt era tion, or within such further time as may be 
allowed by the Court in accordance with the provisions of 
section 15 , such alteration and order and all proceedings 
connected therewith shall, at the expiration of such period of 
three months or such further time, as the case may be, become 
absolutely null and void : 

Provided that the Court may, on sufficient cause shown, 
revive the order on application made within a further period of 
one month. 

This section is not in the English Act. But there penalty is provided if the order 
is not filed with the registrar. 

Articles of Association. 

( 1 ) There may, in the-case of a company limited by 
shares, and there shall, in the case of a company 
limited by guarantee or unlimited, be registered with 
the memorandum, articles of association signed by 
the subscribers to the memorandum and prescribing regulations 
for the company. 

( 2 ) Articles of association may adopt all or any of the 
regulations contained in Table A in the First Schedule, 

and shall in any event be deemed to contain regulations identical 
with or to the same effect as regulation 56 , regulation 66, 
regulation 71, regulations 78 , 79, 80, 81 and 82 , regula¬ 
tion 95, regulation g7> regulation 105, regulation 107 

regulations 112, 11 3, 114, 115 and 116 contained in that 

Table : , 

Provided that [regulations 78 , 79, 80, 81 and 82] shall not e 
deemed to be included in the articles of any private com¬ 
pany except a private company which is the subsi lary 

company of a public company : 

Provided further that regulation 107 shall be deemed to require 
that a statement of the reasons why of the whole 
. of any item of expenditure which may in fdirness e 
tributed over several years , only a Portion 
charged against the income of the year , shal e . 
in the profit and loss account , unless the comp 
• general meeting shall determine otherwise . 

( 3 ) In the case of an unlimited company or a comp 


* * 
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Amend 
ment— 
effect. 


limited by guarantee, the articles, if the company has a share 
capital, shall state the amount of share capital with which the 
company proposes to be registered. 

(4) In the case of an unlimited company or a company 
limited by guarantee, if the company has not a share capital, 
the articles shall state the number of members with which the 
company proposes to be registered, for the purpose of enabling 
the registrar to determine the fees payable on registration. 

The words in italics in sub-s. (2) have been added by the Companies (Amendment) 
Act, 1936, and in the first proviso thereof for the word and figure “regula¬ 
tion 78” the words and figures within square brackets have been substituted 
by the Indian Companies (Amendment) Act II of 1938. The effect of the 
addition is that a company, whether limited by shares, by guarantee or unlimited, will 
be deemed to contain the following regulations of Table A of the Act, namely 
Regulations 56, 66, 71, 78, 79, 80, 81, 82, 95, 97, 105, 107 and 112 to 116 (both inclusive). 

Regulation 56 says how a resolution at a general meeting is to be decided by vote3 
on a show of hands or by poll. This regulation should be read with the provisions of 
cl. (c), sub-s. (1) of the new section 79 which has replaced the old one. 

Regulation 66 provides that the' instrument of proxy or power of attorney must 
be deposited at the registered office of the company not less than 72 hours before the 
time of the meeting. 

Regulation 71 provides that business of the company shall be managed by the 
directors. 

Regulations 78 to 82 make provisions for the rotation of directors. 

Regulation 95 says that the company in general meeting may declare dividends, 
but not exceeding the amount recommended by the directors. 

Regulation 97, as amended by the Companies (Amendment) Act, 1936, provides 

that no dividend shall be paid otherwise than out of profits of the year or any other 
undistributed profits. 

Regulation 105 relates to provision for inspection of books and accounts of the 
company by its members. 

Regulation 107 as amended by the Companies (Amendment) Act, 1936 relates to 
what the profit and loss account of the company should show 

Regulations 112 to 116 relate to notice to be given to a member or his legal re- 

presentative. 

T e st proviso as amended by Act II of 1938 states that in the case of a private 
company which is not the subsidiary company of a public company, the regulation, 78 
to 82 shall not be deemed to be included in its articles of association. 

Toer n d " ° V “ 9 regulati °" 10 ? be deemed to include. 

A person dealing with a company must be taken to have read the Act as well as the 

™ ° f a3S ° Clatlon ™d will be deemed to have had constructive notice 

tive*notice be si nVd ZZ ** ^ *« ^ 

of Act and , , e managing director, the secretary and the working director 

artiCle9 ‘ blc avail J C ° mPany ' bUt the 9CtViCe3 of the director not 

-!J!!!l!^_prosecution against him by the company was pending, 


1 . 


I.e^^hamoK 11934] M. 579, 67 M. L. ]. 327, 151 

k Uolllen es Co. v. Bholanath [1912] 39 Cal. 810, 16 I. C. 976. 
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was 


a deed of mortgage was executed by the secretary and the working director only, it 
held that the mortgage could not be enforced as the illegality appeared on the face of the 
bond, although the loan under the mortgage was applied for the purposes of the 
company 1. 

The articles are subordinate to the memorandum of association. Any clause in the 
Articles ^ ormer at variance with the latter is to that extent inoperative 2. The articles 
are sub- cannot modify the memorandum of association in any of the particulars 
ordinate required by the Act to be stated in the memorandum 3, which is the 
to memo. area beyond which the company cannot go; but inside that area the 
shareholders may make such regulations for their own government as they think fit 4. If 
a thing is forbidden by the memorandum, it cannot be done ; if not, it is immaterial 
that the change quite alters the composition of the company 5. Lord Selborne said 
in Dent’s case 6 : “It is quite certain that if there be found anything in the articles 
limiting liability of the shareholders in a way inconsistent with the memorandum— 
anything tending to reduce the liability of the shareholders thereby prescribed—it is 
simply void.” For further cases see notes to s. 21. 

The articles cannot also extend the objects defined in the memorandum of associa- 
tion. Lord Justice Bowen thus distinguished the respective functions of the 

Their res- memorandum and the articles of association : “The memorandum contains 

pective 

functions, the fundamental conditions upon which alone the company is allowed to be 

incorporated. They are conditions introduced for the benefit of the creditors 
and the outside public, as well as the shareholders. The articles are the internal regula¬ 
tions of the company” 7. They are however to be read together ; the articles may then 
explain or amplify the memorandum 8. 

The articles establish a contract between the members and the company 9, and 
although there is no contract in terms between each individual member 
and every other 10, the articles regulate their rights inter se 11. But this 
contract is not for the benefit of strangers or even of members in some 
other capacity, for the articles are not contracts with outsiders 12. A 
statement in the articles that a particular person shall be the secretary, manager or 
other officer of the company will not amount to a contract with him 12 ; but where on 


Articles— 
how far a 

contract. 


1 . 

2 . 


V* 


3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


Kotla Venkataswamy v. Chinta Ramamurthy (supra) ; see also John Shaw &- 

Sons (Salford) Ltd. v. Shaw [1935] 2 K. B. 113 C. A. , 

Ashbury v. Watson [1885] 30 Ch. D. 376 C. A. ; Baglan Hall Colliery Co. 
[1870] 5 Ch. App. 346, where Lord Justice Giffard said that if there were 

contradictions between the articles and the memorandum, the former must 
give way. 

Guinness v. Land Corporation of Ireland (infra). 

Ashbury Rail Co. v. Riche [1875] L. R. 7 H. L. 653. 

Andrews v. Gas Meter Co. [1897] 1 Ch. 361. 

[1873] 8 Ch. App. 768. 

Guinness v. Land Corporation of Ireland [1882] 22 Ch. D. 349. 

London Financial Association v. Kelk [1882] 26 Ch. D. 107. , 

Borland’s Trustee v. Steel Brothers St Co. [1901] 1 Ch. 279 ; exp. Bee w 
[18981 1 Ch. 324. _ fI Q fi ii 

Salmon v. Quin Axtens [1909] 1 Ch. 311 ; Oakbank Oil Co. v. Crum 
8 App. Cas. 65. , 

Per Lord Herschell in Welton v. Saffery [1897] A. C. 299, 314 ; see also Wooa 

v. Odessa Water Works Co. [1889] 42 Ch. D. 636 at p. 642. nmwne 

Eley v.* Positive See. Assurance Co. [1876] 1 Ex. D. 20, 33 L. T. 743 ; 
v. La Trinidad [1888] 37 Ch. D. 1 ; Hickman v. Kent Sheep Breedew*" 
[1915] 1 Ch. 881 ; see also Boston Deep Sea Fishing Co. v. Ansel [ 

Ch. D. 339. 
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the footing of the articles the directors are employed by the company and accept office, 
the terms" of the articles impliedly form a contract between the company and the 
directors 1. A provision in the articles in favour of a promoter that the preliminary 
expenses shall be paid by the company, gives to the promoter no right of action against 
the company 2. Articles cannot be considered as a contract between the company and 
a third person, e.g., a vendor 3. Where a company by its articles appointed a firm as 
its managing agents who acted as such pursuant to an agreement the terms of which 
were scheduled to the articles, but the agreement was not executed, and the company 
claimed back the moneys drav/n out by the firm as their remuneration as well as the 
preliminary expenses, it was held that the company was not entitled to recover the 
money, although the firm could not sue for and recover it by any course of law 4. 

Where a company is regulated by an Act of the legislature or by a deed of 
settlement or memorandum and articles registered in some public office, 
persons dealing with the company are bound to read the Act or the regis¬ 
tered documents and to see that the proposed dealing is not inconsistent 
with them 5 ; but they are not bound to do more 5. They need not 
inquire into the regularity of the proceedings—what Lord Hatherley called 
the “indoor management.” They are entitled to assume that all is being done regularly 
5. Thus where the articles give power to borrow with the sanction of a general 
meeting, a lender need not inquire whether such sanction has in fact been obtained 5. 
If there is a managing director and there is authority in the articles for the directors to 
delegate their powers to him, a person dealing with him bona fide may assume that he 
has power to do what he purports to do, provided that it is within the company’s objects 
6 ; so too in the case of a mortgagee taking a mortgage from a company executed by 
such a person 7. 

On the same principle a person dealing with a company is entitled to assume that 
the de facto directors are directors de jure, whether they are properly appointed or not 
8. But a person who has notice of the irregularity cannot claim the benefit 9, nor does 
the rule apply where the requisite signatures are forged 10. 

A person dealing with a company may also assume that the articles registered have 
been duly adopted by the company 11. The company as well as the person dealing with 
it can equally rely upon the articles 8. 


Duties of 
persons 
dealing 
with a 
company. 


1 . 


2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 


9. 
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S^Y V P °PP arwir V, G , old Minin 8 Co. [1889] 1 Meg. 385 ; exp. Beekwith 

! Pu 1 ,la C c'| 3 i 4: S i Ce ? a e & Plant l>889] 61 L. T.206; Isaac’s case [1892] 
2 Ch. 158 ; Salisbury jone s case [18941 3 Ch. 356. 

Rotherham Alum &c Chemical Co. [1883] 25 Ch. D. 103. 

Pritchard’s case [18731 8 Ch. App 956 at p. 960 ; Isaac’s case [1892] 2 Ch. 158. 

Stee Minaksht Mills V. Calhanjee [1935] M. 799, 68 M. L. ]. 510, 156 I.C. 570 
distinguishing Bodega Co. [19041 1 Ch. 276. 

?°rVi^in S c, h f^ an ns 7 ii T , Urq o an . d t, 1856 ) 6 E. & B. 327; Mahony v. East Holy- 

H9011 2 K B 314- rl ^ P Z, k ®69 ; Duck v. Towel Galvanising Co. 

I 1 ? °H 2 T I? 0 # Collieries v. Bholanath [1912] 39 Cal. 810; 

Khulna Loan Co. v. Jahir Goldar [19141 24 I P ? 0 Q 

Biggerstaff v. Rowatt’s Wharf [1896] 2 Ch. 93. 

County of Gloucester Bank v. Rudry Merthyr Colliery Co. [1895] 1 Ch. 629, 

«nce OI Co V '[l E 8701 ?c V h 0 A £°‘ U 8 751 7 H.L. 869 ; County Life Assu- 

[1901] 1Ch. 115° 5 CH ‘ APP ' 288 : Bank of S Y ria U900] 2 Ch. 272, on appeal 

Ruben d v V GtelrFin V E anc anU n5 tUri T? C °’ [1888] 38 Ch ' D ' 156 ‘ 

rumen v. ureat Mngall Consolidated 19061 A C 439 
Muirhead v. Forth & North Sea Sec. A'sT [1894] A. C. 72 at p. 78. 
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A person dealing with a company must take the articles to be such as appear at the 
office of the registrar of companies to be in force. If the directors propose to do some- 
thing in excess of their powers thereunder, he is not entitled to assume that their powers 

have been extended by a special resolution; for such a resolution, if passed, would be 

registered 1. 

In this connection the observations of Lord Haldane in Pacific Coast Coal Mines v. 
Arbuthnot 2 are most instructive : “No doubt where some act, such as the granting of an 
obligation in the course of its business, is put by the constitution of the company within 
its power and certain formalities of administration are prescribed by the articles of 
association which for domestic purposes regulate the duties of the directors to the 
shareholders, the mere failure to comply with a formality, such as a proper appointment 
or the presence of a quorum of directors, will not affect a person dealing with the 
company from outside and without knowledge of the irregularity. He is presumed to 
know the constitution of the company, but not what may or may not have taken place 
within doors that are closed to him. Lord Hatherley’s judgment in Mahony v. East 
Holyford Mining Co. [(1875) 7 H. L. 8691 is for practitioners in company law the classical 
exposition of this principle. But the case stands quite otherwise, when the act is one 
which has not by the constitution of the corporation been put within its power excepting 
on the fulfilment of a condition. In that event, the persons dealing with the corpora-- 
tion are bound to ascertain whether the condition has been fulfilled.” 

Where the articles provide for the borrowing powers to be exercised in a parti- 
cular manner, then in the absence of an express power delegating such powers to the 

directors, the latter cannot exercise those powers 1. The articles cannot 
articles°^ authorize the company to do anything which is expressly or impliedly for¬ 
bidden by the Act, e.g., to pay dividends out of capital 3, nor can they 
take away from the company or its members any rights conferred by the Act 4. A 
clause in the articles of association exempting directors from liability except for fraud 
will protect them from a claim for negligence 5. But see the new s. S6-C. 

Where the resolutions of a company and its directors are inconsistent with the 
provisions of the articles, the company may be restrained from acting upon them 6. 

A clause in the articles cannot be used to defeat the rules of Court as to discovery 
and inspection of documents 7. 

As to the stamp on articles of association see Appendix Stamp Duty. 
The stamp must be affixed before or at the time of signatures 8. 

In the case of a company limited by shares and regis^ 
tered after the commencement of this Act, if articles 
are not registered, or, if articles are registered, in so 
far as the articles do not exclude or modify the regU" 
lations in Table A in the First Schedule, those regulations shall, 
so far as applicable, be the regulations of the company in t e 

National Coal Co. v. Gyan Ranjan [19271 45 C. L. J. 96.- 
U917] A. C. 607 P. C. at p. 616. w _, a 

Mac Dougall v. Jersey Imperial Hotel Co. [1864] 2 H. &. M. 528. 

Peveril Gold Mines [1898] 1 Ch. 122. 

Bra Z |li an Rubber Estates [19111 1 Ch. 425. , . AlIfnmafic Self' 

Salmon v. Quin &. Axten, Ltd. [1909] 1 Ch. 311 ; see also Automa 
cleansing Filter Syndicate v. Cunninghame [1906] 2 Ch. 34. 

Curtland v. Houston &c. Navigation 11912] W.N. 110. 

17, Stamp Act, 1899. 


Stamp. 

18 . 

Applica¬ 
tion of 

Table A. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
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a part of 
the Act. 


same manner and to the same extent as if they were contained 
in duly registered articles. 

Table A is a part of the Act. So, if a company adopts it or some analogous provi¬ 
sions as its regulations, they will not be invalid even if they are apparently 
Table A_is at vatiance with the sections of the Act 1. They may be looked at showing 

the views of the legislature with regard to matters mentioned in them 2. 
Where Table A is adopted, power should be taken to fix the minimum subs¬ 
cription and to pay underwriting commission, as these powers are not to be found in the 
new or the old Table A. Where Table A or some of its provisions are sought to be 

excluded, it should be done in clear language 3. 

Where the articles of a company are neither registered along with the memorandum 
of association, nor subsequently passed in a manner provided by the law, 
Appli- they cannot take effect as articles of association so as to replace the general 

A provisions of Table A 4. But if by a long course of conduct the shareholders 

have put forward such articles as embodying regulations by which they were 
prepared to be bound, they were binding on the company 5. The Court may also act 
upon a distribution of assets, not in strict accordance with the articles, if there has been a 
general adoption of the method of distribution 6. 

When an article is one which the company has power to adopt, the fact that there 
has been a defect in the procedure of its adoption will not prevent a person 
Adoption dealing with the company on the faith of the article from insisting that it 

shall be treated as binding on the company, and the company can equally 
insist upon such articles where they have been made the basis of a contract with a 
stranger 7. 

The regulations of Table A will not apply to a company registered under Part VII 

„ Tf of the Act, unless such regulations are adopted by a “special resolution” 8, 

Where 

Table A nor to a company registered before 1st April, 1914. Companies existing at 

the commencement of the Act which have adopted as their articles either 
the regulations contained in Table B in the Schedule of Act XIX of 1857 or 
those contained in Table A of the First Schedule of Act VI of 1882 will still be governed 
by those regulations 9. These are printed in the Appendix. 

19. Articles shall— 

(a) be printed; 


does not 
apply. 


Form and 


signature (k) be divided into paragraphs numbered consecu 

of articles. tively; and 




3. 

4. 




7. 

8 . 

9. 


L °ck v Queensland &c. Co. [18961 A.C. 461. See also New Balkis Hersteling 
v. Rand Go d Mining Co. [19041 A.C. 165. 

App ^5, H3T4 3 . 118901 44 Ch,D * 534> 571; Barned ’ s Banking Co. [1867] 3 Ch. 

Fisher v.’Black & White Publishing Co. [1901] 1 Ch. 174 C A. 

Prayan Prasad v. Gaya Bank Trades Assn. [19311 P- 44, 10 Pat. 249, 130 I.C. 

Mml[1914i 36 AlUlff 911130 ^ C °’ 119021 AC 232 ? ' Q '’’ Kun > Kishor w Bulde ° 
®n e e 3t R°v n crsis.^,! 18981 WN ' 34 ' 14 T -L.R. 338 ; North-West Argen- 

a 2«!'d d (U) F (° a ) th & North Sea As3n - 11894) A. C. 72 at p. 78. 

S. 290. 
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(c) be signed by each subscriber of the memorandum 
(who shall add his address and description ) of asso- 
ciation in the presence of at least one witness 
who must attest the signature. 

In cl. (c) the words in italics have been inserted by the Companies (Amendment) 

Act, 1936. 

The directors have no power to remit or accept surrender of shares of those who 

signed the articles X. 

As to who is competent to attest the signature, see notes to s. 9. 

Every member is entitled to get, on payment of one rupee or such less sum as the 
company may prescribe, a copy of the memorandum and articles of association 2. 

For the stamp duty to be paid on the articles of association see Art. 10 of the Stamp 
Act as amended by the local Acts. (See Appendix—“Stamp Duty.’’) 


20 * ( 1 ) Subject to the provisions of this Act and to the 

Alteration con ditions contained in its memorandum, a company 
of articled may by special resolution alter or add to its articles •, 

resT eC * ial an< ^ an Y alteration or addition so made shall be as 
o utton. ag •£ originally contained in the articles, and be 

subject in like manner to alteration by special resolution. 

(2) The power of altering articles under this section shall, 
in the case of any company formed and registered under Act 

No. XIX of 1857 and Act No. VII of 1860 or either of them, 

extend to altering any provisions in Table B annexed to Act 
XIX of 1857, and shall also, in the case of an unlimited com¬ 
pany formed and registered under the said Acts or either ot 
them, extend to altering any regulations relating to the amount 
of capital or its distribution into shares, notwithstanding that 
those regulations are contained in the memorandum. 

A company cannot deprive itself of the statutory power to alter its articles of asso 
ciation 3, either by a statement in the articles 4 or by a contract 5 t a 
Power of t hcy shall not be altered 6. A thing which is in the articles, but not in t e 

articles is memorandum of association, may be altered 3. Any new article may 
statutory, adopted which could have been lawfully included in the original artic e 

• provided that the alteration was made bona fide for the benefit o t 
company as a whole 8. “The power,” said Lindley, M. R., “thus conferred on corpor ^ 
to alter the regulations is limited only by the provisions contained in the comp 
memorandum of association. It must be exercised for the benefit of the comp— 


1 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


London See. Consolidated Coal Co. [18771 5 Ch. D. 52j. 2* S. 2 

Andrews v. Gas Meter Co. [1897] 1 Ch. 361 C.A.; Chithambaram v. Krishna 


[1897] 


[1910] 33 Mad. 36. _ A „ „ „ r , 0 M Reefs 

Walker v. London Tramways Co. [1879] 12 Ch.D. 705; Alle 

of West Africa [1900] 1 Ch. 656. _ . , „ , , Ilora) 

Punt v. Symons Co. [1903] 2 Ch. 506; Allen v. Gold Reefs (supr ). 

Malleson v. National Insurance Corporation [1894] Ch. ZW. Allen v. Gold 

Sidebottom v. Kershaw, Lees & Co. [1920] 1 Ch. 154; see alsoAUen^ 

Reefs (supra) and Brown v. British Abrasive Wheel Co^l * i cjd e bottom v. 

Rrit4*k Pnn ItoUl a A noitfa P /*> If RiJlIpV f 1 9061 A* ^ > * 


British Equitable Assurance Co. v 
Kershaw, Leese &. Co. (supra). 
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as a whole and it must not be exceeded. These conditions are always implied and are 
seldom, if ever, expressed. But if they are complied with, I can discover no ground for 
judicially putting any other restrictions on the power conferred by the section than those 
contained in it” 1. In this case the Court of Appeal held that the introduction 
of a lien clause by altering the articles was valid though in some sense it operated 
retrospectively. 

Where the articles provide for matters which need not, under the previous sections, 
be contained in the memorandum and which are not either expressly or impliedly dealt 
with therein, the portions of the articles so dealing with such matters cannot be treated 
as part of the memorandum, and can be altered by a special resolution 2. 

The Court has no jurisdiction to rectify the articles of association, even if they do 

Court’s not accord with what is proved to have been the concurrent intention of 

jurisdic- the signatories at the moment of the signatures 3. 
tion. 


If a special resolution is not passed, the articles will not be validly altered 4. A 
company can pass a special resolution altering the articles conditionally upon the 
Amend happening of some other event, e. g., confirmation by the Court of reduction 
ment by of capital previously resolved upon 5. If the directors issue notice to the 
special effect that alterations will be made in respect of certain articles while there 
resolution. are equa j ly i mport ant alterations in respect of other articles, it cannot be 
said that the shareholders have sufficient notice of alteration in respect of the latter. 
The notice should give sufficiently full and frank disclosures of the facts and effects of 
the resolutions 6. Any alterations in the articles of association cannot bind the 
members from whom notice of the meeting, at which the alteration was made, was 
withheld. For, the articles form a contract between a member and the company, and 
one party to a contract cannot add terms to the contract without the knowledge and 
consent of the other party 7. Where a company amends its articles by special resolu- 
tion without mentioning in the notice under 8i (port) that the question of amendment 

of the amcles was to come up for decision in the meeting, the irregularity is fatal to the 
proceedings and makes the amendment invalid and ultra vires 8 

As to “special resolution,” see s. 81 post and notes thereto.’ 

1 he articles must be altered in Pond j 

. . g ^ ait ^ anc * not so as to give an unfair advantage 

Limitation to a majority of the shareholders 9 Tkio i -u , .. . . . 

n f 9 u„ r:itiAn , tutjiuers y. ihis is the only limitation m the 

of alteration, power to alter the articles of association 10. 

A company has power under rhio 

provision that shareholders, who carry on busine™ UCe ’ by aItering the articleS ’ 8 

—__ _ _mess in competition with the company, may 

Allen v. Gold Reefs of West Afri™ ( y 
Chithambaram v. Krishna [19101 
Scott v. Frank F Scott (T a ^ Mad. 36. 

V. Chapman [1902] 86 L. T 381 n) ’ Ltd- (1940] Ch - 794, C. A. approving Evans 

Malleson v. National Ininr ’ 

Supply Co. [1885] 29 Ch. D a 2 f) 4 e orpn ‘ U894] 1 Ch. 200; Railway Sleepers 

A licf-rnlion Poftv*._ /-> ^ . A’VT. 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 


10. 


Australian Estates Co Omi , Au 
Narayanlal v. Maneckji P e tir 425 ‘ 

Madhava v. cwJ 1 P D etlt Manfg. Co. [19 


9 

Madhava v. 
M. W. N. 28. 


Canard *■ 354, 33 Bom. L. R. 556. 

dicing Corporation [1940] 2 M. L. J. 973, [1941] 

• m — 


Menier v. Hooper’" Ze mtndara Bank [1940] L 243 

(supra) : Marshall's vilve'oe^Co [18? S 9 Ch ' A PP- 35° i 
267 , Neal v City of Birmingham ? V ‘ Ma ? nin 8. Wardle & 


, Punt v. Symons 

Co. [1909] 1 Ch. 

a 


America Nickel Corpn. v 



S. 20] 


INDIAN COMPANIES ACT 


93 


be required to transfer their shares to a nominee of the directors at a price certified by 
the auditors to be their fair value, provided that the alteration is for the benefit of the 
company as a whole 1 ; if otherwise, the new provision is invalid 2. 

The section cannot be used to oppress or defraud a minority of the shareholders or 
so as to violate any statutory provision or principle of law 3. A majority will not be 
permitted by the Court to commit fraud on the minority 4. No majority can, even by 
altering the articles retrospectively, affect to the prejudice of non-consenting shareholders 
their rights under a previous contract 5. 


In the case of the issue of preference shares and the like, there i9 generally outside 


Alterations 

affecting 

preference 

shares. 


the articles a contract conferring special rights. If the original articles do 
not contain the power to issue preference shares, the company may take the 
power by special resolution 6. 


Rights which have their origin in a contract outside the articles, the terms of which 
contract are found in or referred to in such articles, can be altered by such alteration of 
the articles, unle39 it is proved that one of the terms of such contract was that such 
rights should not be affected 7. But the passing of a special resolution inconsistent 
with an existing article will not however be effective, unless the special resolution has 
been passed at previous meetings altering that article 8. 

A company existing before the commencement of the present Act may adopt the 
Table A of this Act as its regulations by passing a special resolution to the following 

effect : “The existing regulations of the company are hereby rescinded and 
in lieu thereof the regulations contained in Table A of the Indian Compa¬ 
nies Act, 1913 shall be the regulations for the management of the company 
subject to the modifications hereinafter set forth.” 

A company will not be allowed to alter its articles in breach of contract with an 
outsider 9 ; but it is otherwise if the outsider has taken his contract subject to the risk 
As regards contracts between a company and its members respecting their shares, 
it should not be assumed that the contract involves, as one its terms, an article 
which is not to be altered II. A shareholder must be taken to know that one of the 
Altera- incidents of membership is that the company may, by adopting the proper 
tions in method bona fide, alter its articles in a way which may prejudicially affect 
breach of his interest ; and provided that the alteration in the articles is not incon- 
faC ** sistent With the objects set out in the memorandum of association and 
Is bona fide made in the interest 12 of the company, the shareholders will be bound by 

*uch alteration. But a special contract may be made with the company in the terms 


Alteration 
in the case 
of existing 
company. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

I©. 

12 . 


Sidebottom v. Kershaw, Leese &. Co. (supra). 

Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124- 
Peveril Gold Mines [1898] 1 Ch. 122 ; Payne v. Cork Co. [1900] 1 Ch. 30». 
Normandy v. lnd, Coope &. Co. [1908] 1 Ch. 84. n 466 . 

Per Rigby L. J. in James v. Buena Ventura Syndicate [1896] 1 Ch- 456 P- 
but see Allen v. Gold Reefs of W. Africa (supra). , terror Co. 

Andrews v. Gas. Meter Co. (supra) ; see Stewart Precision Carbu 

U912] W. N. 100, 28 T. L. R. 335. 

Chidambaram v. Krishna (supra). 

Imperial H. Hotel Co. [1883] 23 Ch. D. I, C. A. 

Murac Syndicate v. Alperton Rubber Co. [1915] 2 Ch- l°o* 

British Equitable Assurance Co. v. Bailey [1906] A. C. 35. r ,onni 1 Ch 656, 
P« Lord Lindley, M. R. in Allen v. Gold Reefs of W. Africa 11900] 1 Ch. o:> 
073. 

Shuttleworth v. Cox Bros. Co. [19271 2 K.B.9C.A. 
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altera 

tions. 


of or embodying one or more of the articles. In that case, if an alteration of the articles 
:: embodied is inconsistent with the real bargain between the parttes, the contrac¬ 
ts even though a shareholder, will not be bound; for a company cannot break its 
contracts by altering its articles of association!. But a company may alter its articles 
so as to vary a contract with an outsider, if the latter has made the contract subject 
to the risk of the articles being altered 2. A company cannot be precluded from alter- 
tng its articles of association thereby giving itself power to act upon the provisions of 
the altered articles, but so to act may nevertheless be actionable if it is contrary to a 
stipulation in a contract validly made before the alteration 3. The right to alter 
the articles being inherent, if it is desired by contract to give an employee or a third 
person a right of action if there should be an alteration of the articles which 
causes damages to him, I think it is very desirable to express such a term in clear 
language” 4. 

Where the articles, as altered, provided that the shares of any member who became 

Other bankrupt should be sold to certain persons at a certain price, and a member 

became bankrupt and his trustee claimed that he was not bound by the 

altered articles, it was held that the articles, as altered in the proper way, 

were a contract between the other members and the bankrupt, and his trustee was 
bound 5. 

By sub-3. (1) a company may, subject to the provisions of the Act and to the condi- 

tions contained in the memorandum, alter or add to the articles. By the general Law 

this power must be exercised bona fide for the benefit of the company. But it is for 

e s arc o ders and not for the Court to say whether an alteration of the articles is for 

, , ° t e company, provided that it is not of such a character as that no reason¬ 

able man can so regard it 6. 

Although a special resolution is the statutory mode of enacting articles of associa- 
Adoption ,lon - th <= adoption of certain articles by a company maybe proved by long 

IT' ”,as pointed out by Lord Davey 7: “It appears that 

lisheVmd ’U V fow7rdTdT d S ‘ gnatUre) and KaVe be6n PUb ' 

amended .1 , , ae com P an Y 8 articles and have been acted on, 

been conducted under th^regulation ^ 8 ^ are ^ olders and the company’s business has 
tion and the company on the record S therein 19 years without any objec- 

ships think that in these circumsta * ** tBeSe articles are its artic l es - Their Lord- 
shareholders have accepted and d ^ 316 Cntit * ec * to ^ raw tbe inference that all the 
of the company. The articles stand^ ^ att ^ e8 33 tbe valid and operative articles 
and are in the power of the h 8 Very different footing from the memorandum 
Mines v. Arbuthnot 8. C 8 ^ ° lders tbem3 elves.” But see Pacific Coast Coal 


of articles 
by long 
acquies 
cence. 


1 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


?74 d d e R S MeT v C BriH °h Ci F ty 119251 52 CaL 239 following A 

Bt^ d p Bf,tis t, Mu - c Syndicate vll Equitable Assurance Co. [1904] 

1 »». -■— 

Shuttleworth v. Cox Brol Lr’ l ' 90 'l 1 Ch. 279. 

Ho"Tunf'v M npl o* Co - v - UarSly B. 9 C. A. (Dictum of Pe 

[1917] A C N 607 °c InSUranw |19 “) A C°232 19 P°C 2 Ch ‘ ‘ 24 ’ M ° di9apP ’ 
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Rights, which have their origin in a contract outside the articles, the terms of 
How alter* w ^ ic ^ contract are found or referred to in such articles, can be altered by 
ation af- 8UC ^ alteration of the articles, unless it is proved that one of the terms of 
fects con* such contract was that such rights should not be affected by an alteration 
tracts. of the articles 1. The articles can be altered retrospectively unless such 

alteration will cause a breach of contract entered into by the company 2. 

The Act does not contemplate new articles of association, and where it 
purports to be so, it is nothing more than a record of special resolution 
and as such does not require to be stamped 3. 

Clerical errors in the articles should be set right by a special resolution and 
Clerical not ky an ac *i° n for rectification 4. The Court has no jurisdiction to 

errors and rectify the articles on the ground of mistake, for they have a statutory 
mistakes. operation 4 . 


New 

articles. 


20-A* Notwithstanding anything in the memorandum or articles 
of a company , no member of the company shall be bound by an 

alteration made in the memorandum or articles after the 
alteration date on ivhich he became a member if and so far as the 
in memo- alteration requires him to take or subscribe for more 
articles 1 2 3 4 . ° r shares than the number held by him at the date on ivhich 

the alteration is made , or in any way increases his 
liability as at that date to contribute to the share capital of, or 
otherwise to pay money to, the company : 

Provided that this section shall not apply in any case where the 
member agrees in writing either before or after the alteration is made 
to be bound thereby . 

This section has been inserted by the Companies (Amendment) Act, 1936. It re- 
produces verbatim s. 22 of the English Act of 1929. 

This section provides that without the consent of a member he cannot be asked 
to subscribe for more shares, and his liability in respect of existing shares cannot be 
increased by amending the memorandum or articles. 


General Provisions . 


21. (1) The memorandum and articles shall, when 

registered, bind the company and the members thereof 
to the same extent as if they respectively had been 
signed by each member and contained a covenant on 
the part of each member, his heirs, and legal represent 
tatives, to observe all the provisions of the memoran' 
dum and of the articles, subject to the provisions of this Act. 


Effect of 
memo¬ 
randum 
and 

articles. 


1. Chithambaram v. Krishna [1910] 33 Mad. 36. 

2. Allen v. Gold Reefs (supra). 

3. New Egerton Woollen Mills [1900] 22 All. 131. 

4 . Evans v. Chapman [1902] W. N. 78, 18 T. L. R. 506. 
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Notice. 


m 
have 


(2) All money payable by any member to the company 
under the memorandum or articles shall be a debt due from 
him to the company. 

The members are deemed to be aware of the contents of the memorandum and the 
articles of association 1 and to understand their meaning 2. But in certain 
circumstances where they are induced to become members by fraud, this 
rule does not apply 3. 

Outsiders dealing with a company must also be taken to have read the Act and the 

emorandum and articles of association of the company he is dealing with and thus to 

ive had constructive notice of their contents 4 ; but they are not bound to make 

enquiries and may assume that the company’s internal management has been regular 5, 

and that the provisions therein contained have been complied with by the company’s 

officers. Where by the articles the directors were directed forthwith to execute by 

affixing the seal of the company to the scheduled agreement entered into with a firm, 

strangers to the company are entitled to assume that, that direction has been carried out 

and that as a consequence the firm is entitled to act as managing agents with the powers 
conferred by the scheduled agreement 6. 

The memorandum of association irrevocably binds a subscriber thereof to contribute 

Memo- ^ proportion of the ca P ital ^ which he subscribes ; but it does not bind 
randum. irrevocably as regards matters not required by the Act to be stated 

ei 7. A person who subscribes for preference shares may take an 
equivalent amount of ordinary shares instead 7. 

ilnd d l\:—: n ° f 7t Ciati0n ' 33 Lord Cai ™ ° b ^v C s, “is as it were the chatter, 
WUh e^ T ;. 1 ?° Wer8 ° f 3 “W to be established, under the Act. 

—1 of association!* £ t "T ^ ‘ ^ 

of incorporation of rbf* ™ , P memorandum of association as the charter 

P—ed to define the 

Respective and the company at I P ° WerS ° * he 8° vern mg body as between themselves 

sssvsi •- .»b, wt “ *■ b "’ ,n - 

articles. in the internal regulations of ,k de and form in which changes 

With regard therefore to the mem ma * from time to time * be made ‘ 

which goes beyond that memorandum orand um of association, if you find anything 

whether that which is done is ultra vi * ^ ^ Warranted b Y it* the question will arise 

the company itself. With regard to tlT’ ^ ° f#the directors of the company, but of 

still keeping within the memorandum If ^ °! aS30ciation > if You find anything which, 

ociation, is a violation of the articles of asso- 


1. Peel’: 


Peel s case [18671 1 Pk a 

2- App. 131 ; Camp- 

3 - Central rV Co V ; C l um J 1 ? 82 ! 8 App. Qa, 65 

. 3 H. L 343. °‘ V ' K,9ch 11867] 2 H. L » „ 

4 - n est Y- N iAo]ls>1857l6H t 

V. East HoW^ X> • ? 1 ‘ L. C. 


5. 


99 at p. 123 ; Downes v. Ship [1868] 

[1934]*m' b in / n f C °-'(■>875] 7H L 9 8«P a w pbe,1 ’ s case ( 3U P ra ) ! Mahony 
Cal. 810.' 9 ' 67 M - L j- 327 S Chatnock r^?- 1 Ve ?. kataswami v. R^amutty 
For cases see notes m c ,, Colheries Co. v. Bholanath [1912] 39 

H. ***** Ind “ 3 ^ Bank v. Cat.ton Manufacture 


7. DukewtlSTfi] 11 ! 3 chTa^ 6 l ‘ 935 l M. 799, 68 


M. L.J. 510, 156 l. C. 570. 
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elation* Ot in excess of them, the question will arise whether that is anything more than 
an act extra vires of the directors, but intra vires the company” 1 . Then again, ‘‘of the 
internal regulations of the company, the members of it are absolute masters, provided they 
pursue the course marked out in the Act, that is to say, holding a general meeting, and 
obtaining the consent of the shareholders, they may alter those regulations from time to 
time; but all must be done in the way of alteration subject to the conditions contained 

in the memorandum of association. The memorandum of association is, as it were, 

the area beyond which the action of the company cannot go ; inside that area the share¬ 
holders may make such regulations for their own government as they think fit” 2 . 
But except in respect of such matters as must, by statute, be provided for by the memo¬ 
randum of association, the latter is not to be regarded as the dominant document, but 
is to be read in conjunction with the articles. In this particular case, however, their 
Lordships of the Judicial Committee were unable to read the two documents together 
and held that as the reserve fund was created by the memorandum for the benefit and 
security of the preference shareholders and as the provisions of the memorandum with 
regard to it were neither ambiguous, nor in need of being supplemented, article 119 did 
not empower the directors to apply the said fund for the purposes therein mentioned 3. 


Articles. 


The articles constitute a contract not merely between the company and the 
members, but also between each individual member and every other 
member 4. As between the company and its members the contract is in 
respect of their ordinary rights as members 5. A contract contained in the articles 
cannot be enforced by a person who is not a member 6 , or even by a member except in 
so far as it relates to his position as a member 7. Even if a particular article is wide 
enough to make it apply to a dispute between the company and a member in his capa¬ 
city of a director, this section does not give contractual force to the article in reference to 
such a dispute 8 . ‘‘In Hickman v. Kent Sheep Bredeers’ Assn. 5 it was said : An out¬ 
sider to whom rights purport to be given by the articles in his capacity as such 
outsider, whether he is or subsequently becomes a member, cannot sue on those articles 
treating them as contracts between himself and the company to enforce those rights. 
Those rights are not part of the general regulations of the company applicable alike to 
all shareholders and can only exist by virtue of some contract between such person and 

• the company*.No right merely purporting to be given by an article to a person, 

whether a member, or not, in a capacity other than that of a member, as, for instance, 
as solicitor, promoter, director, can be enforced against the company 9. The rights 
arising out of such contracts can ordinarily be enforced through the company 10. 


1 . 

2 . 

3. 

4. 


5, 


1 


t 


* 


w & 


.aMWr, 


Ashbury Ry. Carriage &c. Co. v. Riche (1875] L. R. 7 H. L. 653 at p. 66 

lbid| p• 671* _ rin‘3/41 D 

Angostura Bitters Ltd. v. Kerr [1933] A. C. 550, P. C., [1934] • • • ^ Axtens 

Eley v. Positive Assurance Co. (1876] 1 Ex. D. 20; Salmon r 10401 J_ 243, 190 
[1909] 1 Ch. 311 ; Gulab Singh v. Punjab Zemindara Bank [1VWI 

I. C. 819. „ „ inRnm L. R. 549; 

Maneklal v. Suryapur Mills [1928] B. 252, 52 Bom. 4 » this case all 

Hickman v. Kent Sheep Breeders’ Assn. [1915] 1 Ch 881 m whcat & 
previous decisions were discussed. See also Rameswar 

Seed Assn. [1938] C. 89, 42 C. W. N. 161. 

Browne v. La Trinidad [1887] 37 Ch. D. I. Trinidad (supra). 

Eley v. Positive Assurance Co. (supra) ; Browne v. La 

ej- Beattie v. E. &. F. Beattie, Ltd. [1938] Ch. 708 C. A. , 

, 9. Ibid, where Sir Wilfrid Green quotes the passage with appro C . 8 ^. 

10, _ MadDqugall v. Gardiner [1875] 1 Ch. D. 13 ; Borland v. Earle 

IH:13 ' 
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7. 

8 . 
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• . i . inconsistent with the provisions of the Act is 
Anything in ihn artic ts * K Henscheil nbseiv.d as follows : "The 

»■" *' ».»!"• and .he eon-P-V nod .h.™ I- »» 


articles constitute a contract 
contract in 


term, between the individual member, of the company ; but the article, 
termS i . ..l.,-- rioKf-Q inter se. Such rights can only 

be enforcedly or^against a membet^through the company or through the liquidator 
representing the company; but I think that no member has, as between hlmseIf 
and another member, any rights beyond that which the contract with the company 


gives. 


>» 


Where the articles are not valid for want of registration, the company may be 
estopped from raising the plea of their invalidity against holders of hundis in due 

course 2. 

The memorandum and the articles embody only the social contract between 
Social the shareholders inter se, and p099ibly between the shareholders and 

contract. directors and do not constitute any contract between the company and its 

promoters 3. 

The purpose of the memorandum and articles i9 to define the position of the 
shareholder as shareholder, and not to bind him in his capacity as an 

of memo individual 4. No article can constitute a contract between the company and 

&. articles. a third person 5. No right merely purporting to be given by an article to 

a person, whether member or not, in a capacity other than that of a 
member, e. g., as solicitor, promoter or director can be enforced against the company 6. 
A memorandum of association must be construed in its literal meaning 7. 

Sub-s. (2). Under this sub-section the liability of the shareholders in respect of the 
balance due on their shares is undoubtedly a debt due from them to the company, the 
ebt accruing due from the time when theit liability commenced, that is, from the time 

“Debt ** tSt toob up t: ‘ c ’ r ahares. This liability is not however enforce- 

due.” a e a 8 a *nst the shareholders until a valid notice has been given to them 

,, cCCor ^ ance ^h the articles 8. Though under this sub-section any 

memoranT V ? beC ° meS * ** when * 13 due ™ der the nicies the 

memorandum* alticles 0 ^!^^^^^ ^ eC ° me d - -rely signatories of the 

There is a distinrHon k a k en t0 pay *° r t ^ ie shares subscribed by them, 

and it is only money which^r^ 0 ",? ” h ‘ ch ‘ s due and money which is presently due 

there was no term by wh.ch the signs " ^ ** de3Ctibed as a debt 9 ‘ When 

nor was any date fixed by the board Td- t0 P “ Y the amount on a Particular date, 
held that the amount was not nre” ,reators ' but the shares were forfeited, it was 
to forfeiture 9. 9ent y ue and hence the shares were not liable 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 


Y; Saffery [1897TC.T 99 '--- 

Ahmedjbad Jubifeef', 4 } 6 - 

tessste'i 10 Bom - L R - 14L 

2 Ch. 271, U8731 8 Ch ' App. 956 ; Famatina Development Corpn. 

Mickman v. Kent A.. , 

Vlshwanath v, HolyUnd Q: C ' 716 ' 59 C ‘ l ‘ m - X ‘ 

tnetone, Ltd. [1939] A. 739, [1939] A.L.J. 950. 
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la. Alexander v. Automatic Telephone Co. 1 some directors sought to compel others 
to pay on their shares in the same proportion as had been paid by shareholders who 
were members of the public, it was held that the directors were not legally bound to 
make the payments, but that the Court of Chancery would compel them to pay upon 
the ground that they had been acting in contravention of the trust which had been 
reposed on them as directors of the company. 


22• The memorandum and the articles (if any) shall be filed 
Registrar with the registrar for the province in which the regi- 
memoran* stered office of the company is stated by the memoran¬ 
dum and dum to be situate, and he shall retain and register 

them. 


articles. 


The registration of a company takes place when the memorandum and articles are 
Date of accepted and retained by the registrar 2, and not on the date on which his 

registra- signature is written 2. The registrar will decline registration if he consider 

them to be improperly stamped 3. If the certificate of registration be not 


tion. 


forthcoming it may be proved aliunde 4. 

The function of the registrar is quasi-judicial 5 and the Court will not interfere with 
Function his decision unless it is clearly satisfied that he has come to a wrong decision 
of regis- 6. If he wrongly refuse registration, a mandamus may issue under s. 45 of 

the Specific Relief Act to compel registration. 

For the fees payable for registration see Table B in the First Schedule. 

23* 


trar. 


Effect of 
registra¬ 
tion. 


(*) 


(i) On the registration of the memorandum of a 
company, the registrar shall certify under his hand 
that the company is incorporated, and in the case of 
a limited company that the company is limited. 

From the date of incorporation mentioned in the 
certificate of incorporation, the subscribers of the memorandum, 
together with such other persons as may from time to time 
become members of the company, shall be a body corporate by 
the name contained in the memorandum, capable forthwith of 
exercising all the functions of an incorporated company, and 
having perpetual succession and a common seal, but with such 
liability on the part of the members to contribute to the assets 
of the company in the event of its being wound up as is 
mentioned in the Act. 

In England a company created a corporation under the Companies Acts is no 
thereby created a corporation with Common Law rights 7. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7 . 


11900J 2 Ch. 56. 

Jubilee Cotton Mills [1923] 1 Ch. 1. 

Queen v*Registrar [1898] 21 Q. B. D. 131. n Tn6 

Alliance Jp.. Corpn., Blaney’s case [1866] 3 Bom. H. C. R. O. C. 1 
Bowman v. Secular Society [19171 A. C. 406, 439. 

R-v. Registrar I1912J 3 K. B. 23. 

Ashbury Ry. Carriage ficc. Co. v. Riche [18751 L. R. 7 H. L 653. 
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Company 
becomes 
a legal 
entity. 


A company, as soon as it is incorporated, becomes a legal entity distinct from its 
members 1. It becomes a legal persona 2 and not a mere aggregate of the 
shareholders 3. The distinction should be clearly marked, observed and 
maintained between an incorporated company’s legal entity and its actions, 
assets, rights and liabilities on the one hand, and the individual shares 
holders and their actions, assets, rights and liabilities on the other hand 4. 
The corporator, even if he holds all the shares, is not a corporation and neither he, nor 
any creditor of the company, has any property, legal or equitable, in the assets of the 
corporation 5 ; and it follows that two companies so incorporated are not the same 
persons in the eye of the law even though the shareholders in both the companies are 
the same persons 6 . “It not infrequently happens in the course of legal proceedings”, 
observed Lord Buckmaster, “that parties who find they have a limited company as debtor 
with all its paid up capital issued in the form of fully paid up shares and no free capital 
for working suggest that the company is nothing but an alter ego for the people by whose 
action it is controlled. But in truth the Companies Acts expressly contemplate that 
people may substitute the limited liability of a company for the unlimited liability of 
individuals with the objects that by this means enterprise and adventure may be 
encouraged. A company therefore which is duly incorporated, cannot be disregarded 
on the ground that it is a sham although it may be established by evidence that 
operations it does not act on its own behalf as an independent trading unit, but 
8 imr y or an on behalf of the people by whom it has been called into existence” 7 . 
In are.ent Pr.yy Council case 8 Lord Russell of Killowen who delivered the judgment 

thm bave S a, T L ^ C ° U " ° f ™dell J- A. would, theit Lordships 

th^company wal^ aPPea j’ ^ 0r * be he thought from the evidence‘that 

t r itsbusiness 

true position was that the old company' a'ltho h Partner9 ‘ ^ th ° Ught ** 

the agent of the three partners, and was’carrying “ leg3 ' enti ‘ y ' W3S aCtiDg “ 

the old company, but the business of th I ^ 3gent n0t the busine33 of 

directly opposed both to the evidence in th 6 ^ PartnerS . But 9Uch a view is 

Salomon v. Salomon [1927] A. C 22 In h 6 an ^ to t ^ le principles and decision in 
form of a dilemma thus : 'Either th 1 ' . Ca3e Bord Halsbury puts his view in the 
» it was, the business belonged to' it and W3S 3 Ieg3 ‘ endty or it was not. 

person or no thing to be an agent at not to Salomon. If it was not, there was no 
that there is a company and there is not ’ ” i ** 18 impo9si k le to say at the same time 

hc,d that jt «>uld not be held for taxatio / ^ ““ 8 their Lord ^ips have further 

the property of some other person and th 1 ^ Come tax ) purposes that the business was 
^ent tor that other person and referred n COmpan y was carrying on the business as 

to Commissioners of Inland Revenue v. Sansom [1921] 
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(j ~ 

K. S a 492 ' ?i4?’Ra- S l ; hSmmUs/oners oflS' 'd' ; p Salomon v - Salomon & Co. 
465, 475 476 48 S ? ham Cl *">icalWorks v u"? ¥ venue v. Sansom [1921] Z 

& 130 Lc - 59a 

Alacaura v NonhemTs" Bank <»*•). 

rat C 2, 6 6’ 9 3t P ‘ 633 ’ ; 

• ' ' C °- - Dominion Bank t${] £ A C. 4 65. 
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2 K. B. 492. In a public statute the word “person” means primarily a person in law and 
includes “any company or association or body of individuals incorporated or not” 1. 

An incorporated company must sue and be sued in its corporate name 2. “It is 
1111 clementary P rin ciple”, observed Lord Davey 3, “of the law relating to 
against i oint 8tock companies that the Court will not interfere with the internal 
company, management of companies acting within their powers and in fact has no 

jurisdiction to do so. Again it is clear law that in order ro redress a wrong 
done to the company or to recover moneys or damages alleged to be due to the company, 
the action should prima facie be brought by the company itself. These cardinal princi¬ 
ples are laid down in the well known cases of Foss v. Harbottle 4 and M ozeley v. Alston 
5 and in numerous later cases which it is unnecessary to cite. But an exception is 
made to the second rule, where the persons against whom the relief is sought them¬ 
selves hold and control the majority of the shares in the company, and will not permit 
an action to be brought in the name of the company. In that case the courts allow the 

shareholders complaining to bring an acton in their own names.The cases in 

which the minority can maintain such an action are therefore confined to those in 
which the acts complained of are of a fraudulent character or beyond the powers of 
the company. A familiar example is where the majority are endeavouring directly or 
indirectly to appropriate to themselves money, property, or advantages which belong to 
the company, or in which the other shareholders are entitled to participate as wa9 
alleged in the case of Menier v. Hooper’s Telegraph Works 6. It should be added that 
no mere informality or irregularity which can be remedied by the majority will entitle 
the minority to sue if the act when done regularly would be within the powers of the 
company and the intention of the majority of the shareholders is clear. This may be 
illustrated by the judgment of Mellish, J. in Mac Dougall v. Gardiner 7.” 

Such a company can sue for libel affecting its property or for a libel reflecting on 
the management of its business or attacking its financial position 8. In 9uch cases it 
is not necessary to prove special damage 9. A trading company may sue in respect of 
a malicious and unreasonable presentation of a winding up petition against it 10. 

A suit for recovery of salary or wages lies against the company and not its secretary 
or managing director 11. But a solicitor preparing, on instruction from persons who 
became directors subsequently, memorandum and articles of association before the for¬ 
mation of the company, cannot sue the company, although it has taken benefit of his 
work 12. Even the expenses of registration cannot be recovered 13. 

S. 3, cl. (39), General Clauses Act (X of 1897) ; see also Gramophone &. Type¬ 
writer v. Stanley [1908] 2 K. B. 89- 

India General S. N. Sc R. Co. v. Lalmohan [1916] 43 Cai. 441. 

Burland v. Earle [19021 A. C. 83 P. C. at pp. 93-94. 

[1843 2 Ha. 461. 

[1847 lPh. 790. _ ^ „ , e 

[1874 9 Ch. App. 350. 7. [1875] 1 Ch. D. 13, 25. 

Thor ey’s Cattle Food Co. v. Massam [1883] 14 Ch. D. 763 C. A. 

Empire T. S. Machine Co. v. Linotype Co. [1898] 79 L. T. 8, C. A. 

Quartz Hill G. M. Co. v. Eyre [1883] 11 Q. B. D. 674, C. A. 

M. Abdul Haq v. Das Mai [1913] 19 I. C. 595. . , _r 

English &. Colonial Produce Co. [1906] 2 Ch. 433 ; see the judgme _ 

Vaughan Williams L. J, at p. 441. The company is not liable even in equity 
per Buckley J, But in thi 9 case the solicitor was allowed to rcco , a 
registration fees paid by him on the ground that the company was p, 
statutory obligation to pay the registration fees. See also Scott v. r 

[18671L. R. 2. O P. 255. _ , , ct - 

National M. M. Coach Co., Clinton’s claim [1908] 2 Ch. 515. 
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In England a company cannot be sued by the vendor on contract made before its 
incorporation X. The person who made the contract on behalf of the company 
remains personally liable, even if it is afterwards ratified by the company 2 i for a 
company cannot by adoption or ratification obtain benefit of an agreement purporting 
to be made on its behalf before its incorporation 1- In order to do so, a new contract 
must be made with it after its incorporation on the terms of the old one 1. The new 
contract may however be inferred from the facts of the case 1. 

The pleading should be signed and verified on behalf of the company by the 
secretary ot by any director or other principal officer who is able to depose to 
the facts of the case 3. The Court may at any stage of the suit require the 

personal appearance of such an officer who may be able to answer material 

questions relating to the suit 4. In the case noted below 5 Buckland J. has 

g. . held that in the case of a company or corporation it must be established 

and veri- by an affidavit, (1) that the person signing the pleading was authorised 
fication of to do so, and (2) that the person verifying it was fit to do so. But 
pleadings. w hen a specific rule has been laid down in O. 29, R. 1, C.P.C. regarding 
the signing and verification of pleadings in the case of corporations, the specific 
rule, it is submitted with great respect, excludes, so far as it goes, the general 
rule provided in Rules 14 and 15 of O. 6, C. P. C. Under Rule 3 of O. 29, C. P. C. 
the Court may at any stage of the suit require the personal appearance of the sec¬ 
retary, director or other principal officer of the corporation who may be able to 
answer material questions relating to the suit, thus providing a sufficient safeguard. 
Of course a company can always authorize some other person under the last part 
.14 to sign the pleading. If the company does not choose that course it 
can act under O 29, R. 1, i. e„ it can tely on that Order as in fact constituting the 
petsons named therein as agents to sign without the necessity of an express authority 6. 

of companies t!* ^ ^ agamSt 3 com P an V lt cannot be represented by the registrar 

See notes to s. 2 (2) ante. 

Indi :n;:^T^ at a C0mpany Cannot b * bound by a contract enter. 

hero'" 0 '. petent° to btinf 016 **. f °™d, and that it is not com- 

corpoH^ with a third narf 3 C ? mPany mt ° exl3tence bound to enter into a contract 

“ 0n - company is formed. It LTr the dm^ ^ ^ bef ° rC 

expressly provides that where the” contractT made^Jr' fh ^ ““ 1 ^ ^ 

and such contract is warranted by the (u * the purpose of the company 

thereof may be obtained by the ° \ C lncor Poration”, specific performance 

Y> t oug the contract is made before its incorpo- 


1 • Natal Land See. Co. 


judgment of Erle'c.' I'inKelner S l ndi ^ [1904] A. C. 120. 

CR Co^e^On X l XI 6 X 61 ^ 2 C P « P ‘ 183 ‘ 

c. P. Code, Or. XXIX, r. 3 . 

Calico^? mC "no ^ C °* 119271 C * 31 C W * N * 103 °’ 

8 Weavin S Co. [19341 B. 427, 36 Bom L.R. 


See also the 


6 . 

7. 

8 . 
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ration. S. 27 of the same Act provides that when the promoters of a public company 
have before its incorporation entered into a contract, specific performance thereof may 
be enforced against the company “provided that the company has ratified and adopted 
the contract and the contract is warranted by the terms of its incorporation.” These 
two sections however have been held to be inapplicable to contracts to take shares 1. 

The Court will not make an order the effect of which is to enforce specifically any 
contract of personal service 2. 


The date of registration of a company is the date mentioned in the certificate and 

not that on which the signature of the registrar was written 3. The effect 

Uwe or re* - • . _ 

giatration. ot this section is that the date mentioned in the certificate is the first day of 

the company’s corporate existence, and it is not open to any one to prove 
the moment of time on which a corporate act was done that day and then to say that the 
company was not in existence at that moment. The corporate person is to be treated as 
having been in existence for the whole of the day on which it was incorporated 3. 

As soon as a company is registered, it becomes a distinct legal ‘person* even if the 
members thereof consist of seven persons, only one of whom holds all the 
registra^ shares and the rest are mere cestui que trust. “If they are shareholders, 

tion. they are shareholders for all purposes, and even if the statute was silent as 

to the recognition of trusts, I should be prepared to hold that if six of 
them were the cestui que trust of the seventh, whatever might be their rights inter se, 
the statute would have made them shareholders to all intents and purposes with their 
respective rights and liabilities and dealing with them in their relation to the company ; 
the only relation which I believe the law would sanction would be that they were 
corporators of the corporate body” 4. “Whether they are beneficiaries or bare trustees 
is a matter with which neither the company nor creditors have anything to do : it 
concerns only them and the cestui que trust if they have any” 5. “It may be that a 
company constituted like that under consideration was not in the contemplation of 
the legislature at the time when the Act authorizing limited liability was passed, 
that if what is possible under the enactments as they stand had been foreseen, a 
minimum sum would have been fixed as the least denomination of share permissible 
and that it would have been made a condition that each of the seven persons should 
have a substantial interest in the company. But we have to interpret the law not to 
®alce it and it must be remembered that no one need trust a limited company unless 
he so please and that before he does so he can ascertain, if he so please, what is the 
capital of the company and how it is held” 5. See notes to s. 2(2). 

In the case of a co-operative society registered under the Co-operative Societies 
£ Act, 1912 as well as under the Companies Act, it has been held by 

tive^ociety. a Ful1 Bench of the Patna High Court that the effcct ° f incorporatinf ! 

such a company under the Companies Act is to make the society a Iega 
person and if a man trust such a corporation he trusts that legal person and must 
look to its assets for payments and he can only call upon individual members to contri 
bute in ca se the Act or charter so provides 6. ___-_ 

Imperial Ice Manufacturing Co. v. Munchershaw [ 1889] 13 r r 

Ram Kumar v. Sholapur Spinning & Weaving Co. [19341 B. 427, 36 Bom. L. 

Jubilee Cotton Mills [1923] 1 Ch. 1 on appeal [1924J A. C. 958. 

Salomon v. Salomon Co. [1897] A. C 22 at p. 30, per Lord Halsbury. 

Ibid at p. 46, per Lord Herschell. ^ ah 

Hatihar v. Bans! [1931] P. 321 F. B., 12 P. L. T. 619, 134 I. C. 421. 


1 . 

2J 

3 . 
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Conclusive 
ness of 
certificate 
of incor¬ 
poration. 


A private company can commence business as soon as it is incorporated. As 

to the right of a public company in this respect see s. 103. 

If the original certificate of incorporation is lost or if a copy is required for any 

other reason, another certificate may be obtained from the registrar 1. 

As to the seal, see notes to regulation 76, Table A. 

24. (i) A certificate of incorporation given by the regis¬ 

trar in respect of any association shall be conclusive 
evidence that all the requirements of this Act in res¬ 
pect of registration and of matters precedent and 
incidental thereto have been complied with, and that 
the association is a company authorised to be regis¬ 
tered and duly registered under this Act. 

\ ( 2 ) A declaration by an advocate, attorney or pleader en¬ 

titled to appear before a High Court who is engaged in the 
formation of a company, or by a person named in the articles 
as a director, manager or secretary of the company, of com¬ 
pliance with all or any of the said requirements shall be filed 
with the registrar, and the registrar may accept such a declara¬ 
tion as sufficient evidence of compliance. 

The certificate of incorporation is conclusive on the following points, viz (1) 

Certificate ^ 8,1 ** rec * uirements the Act in respect of registration and of 
conclusive. mattcrs precedent and incidental thereto have been complied with 2 ; 

,1 \ that , the , aS30ciation i3 a company authorised to be registered under 

th e ; ( > that '* h c aS l been duIy Even though a company is formed for 

authorised TT / the S***® cannot be raised whether it was 

" 0 ttg,Steted ; nd " the Act 3. The only function of the Court therefore 

conclusive ofTht ° f lnC ° rp0ration couId not be treated as 

that if a less number signed it the C ^ memorandum °f association and 

order 5. But in a later case from India^h' " 0 iulisdiction to make a winding up 

is conclusive for all purposes, even th b u"''' C ° Uncil held that the certificate 
by the Act were not duly complied with and b * C ° nditions of Te K istra tion prescribed 
memorandum of association 6. Th -a * ^ WCrC n0t seven subscribers to the 
illegal objects legal 7. C Cate * s conc lusive, but it will not make 

Although the conduct of the registrar • 1 

which had been altered is most censurabl ^ now * ng b registering the memorandun: 

the company was duly constituted m A u ** ^ Certi ^ cate conclusive evidence thal 

1 c~77o 7 -————_^^ ec l uirern ents of the Act complied with 8. 

y y z *t», sub-s. (d). ---_ - _ 

Z * Jubilee Cotton Mills (supra! • P i» 

3- H^nd“ i p^ V B Tu .4u.S , (® to ^' N “« uPh oV h «t« Co. [1876 

4- Cotman v. Brougham Twa?] 1 o°l 1 Ch * 20L 

3- t 1867]7 /r? 2 bh E? e 32l. CaSe [18671 L ‘ 2 " 

rTT p G ° olam Ariff V. EbtaMm°GoT n 1 '7 11 2 Ch. 505. 

7. Bowman v' S e 1 9 m ** 119121 16 C - W - 937 P. C., 4 

*• P «>'s case'SptLh Y 119171 A ' C ' 506 at p. 439 
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25. 

Copies of 
memoran¬ 
dum and 
articles to 
given to 
members. 


(i) Every company shall send to every member, at his 
request and within fourteen days thereof on payment of 
one rupee or such less sum as the company may pres¬ 
cribe, a copy of the memorandum and of the articles 
(if any). 

( 2 ) ^ a company makes default in complying with the re¬ 
quirements of this section, it shall be liable for each offence to a 
fine not exceeding ten rupees. 

The words in italics have been substituted by the Companies (Amendment) Act, 
1936 for the words “at his request and.” Thus a time limit of 14 days has been fixed for 
compliance with the member’s requisition so that the company may not procrastinate. 

25A. (i) Where an alteration is made in the memorandum 

or articles of a company , every copy of the memorandum 
or articles issued after the date of the alteration shall be in 
accordance with the alteration. 

( 2 ) I/, where any such alteration has been made, the 

company at any time after the date of the alteration issues 
any copies of the memorandum or articles ivhich are not in accordance 
with the alteration , it shall be liable to a fine not exceeding ten rupees 
for each copy so issued and every officer of the company who is know- 
ingly and wilfully in default shall be liable to the like penalty . 

This section has been inserted by the Companies (Amendment) Act, 1936. It 
reproduces s. 24 of the English Act of 1929 with the additions (by the Select Committee) 
of the words “or articles” in sub-s. (1) and “knowingly and wilfully” in sub-s. (2). 

“An act or omission to do an act is wilful where the person, of whom we are 
speaking, knows what he is doing and intends to do what he is doing. But if that 
Wilful act or omission amounts to a breach of his duty and therefore to negli- 
default. gence, is the person guilty of wilful negligence ? In my opinion that 
question must be answered in the negative, unless he knows that he is committing and 
intends to commit a breach of his duty, or is recklessly careless in the sense of not 
caring whether his act or omission is or is not a breach of duty” 1. 


Alteration 
of memo¬ 
randum or 
articles to 
be noted in 
every copy. 


Associations not for Profit . 


26. 


Power to 
dispense 
with “Li¬ 
mited” in 
name of 

charitable 

*md other 

ooih- 

panies. 


( 1 ) Where it is proved to the satisfaction of the 
Central Government ] that an association capable of 
Deing formed as a limited company has been or is 
about to be formed for promoting commerce, art, 
science, “religion,” charity, or any other useful object, 
and applies or intends to apply its profits (if any) or 
other income in promoting its objects, and to prohibit 
' the payment of any dividend to its members, the L y en ' 
trail Government] may, by license under the hand of o ne or its 

City Equitable Fire Insurance Co. [1925] 1 Ch. 407 per R omerJ. view 

waa affirmed by the Court of Appeal consisting of Pollock M. R., w g 
&!Sargant, L. JJ. 

It 
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Secretaries, direct that the association be registered as a com¬ 
pany with limited liability, without the addition of the word 
“Limited” to its name, and the association may be registered 
accordingly. 

( 2 ) A license by the [ Central Government ] under this section 
may be granted on such conditions and subject to such regula¬ 
tions as the [Central Government ] thinks fit, and those conditions 
and regulations shall be binding on the association, and shall, 
if the [Central Government] so directs, be inserted in the memo¬ 
randum and articles, or in one of those documents. 


( 3 ) The association shall on registration enjoy all the 

privileges of limited companies, and be subject to all their 

obligations, except those of using the word “Limited” as any 

part of its name, and of publishing its name, and of sending 
lists of members to the registrar. 


_ W A license under this section may at any time be 
the rpai ^ L^fi [Central Governmentf\ and upon revocation 
mme g ?r ha11 enter the word “Limited” at the end of the 
shall re tn associa,aon upon the register, and the association 
this section • ^ exem P tions and privileges granted by 


Go tinmen tfshalUiveioTp 3 liC6nSe - S 50 revoked - the [Central 

hs intention, andTallaffnt a ?f OClatlon notice in writing of 
ln ln opposition to the revocation. 

■he words in italics hatte^'w."’’ 7? inSe " cd b * Act XXXIII of 1926. In sub-s. (3) 
filing list of members and direct' 11 *' 6 7 ° f 1936 for tbe w °rds “and of 

v . sub-section into line with managers wit ^ f be registrar”, for bringing the 

bo„r 1929. Throu^t 3Ub - < 3 > «• IS of the English Companies Act of 

^ een substituted for th* C j IOr ! t * le Wor ^ 3 “Central Government” have 
< Ada . Ptati - of Indian U *Orl Tt G ° Ve “" b V the Government of 
“t In exercise of the powers co 7’ , 2 wb,cb came into operation on 1st April, 

Ci India Act, 1935, the Central Governm^T ^ SUb ' S ' (1) ° f S ' 124 of tbe Government 

d r foments its T™ haa . with effect from 1st April, 1938 entrust- 

dated _6th March, 1938, P ar t, p_ Under tb “ action ivide Gazette of India 

In England licence for 

Licences. Trade ' Th e provision andTt 611 COmpanies are granted by the Board of 
vaIue , . P ro hibiting payments t ™ dually adopted by the Board of Trade 

retingT °u ' rendered b y a m p “° t ^ pa V™™ made for 

retiring officer who is a member 1, by a "*»*«, or the granting of a pension to a 


1 • Cyclists’TourinrrT'r ! ~--—__ 

v ' Hopkin son [1910] l ch. 179. 
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The word “science” is not confined to pure speculative science alone 
“Science.” but includes various branches of science, such as mechanical or engineering 

science 1. 

“Charltv ” ThC WOtd “ charity ” is liberal,y construed and is not confined to such 
'* charity as consists of giving relief to the poor 2. 

In case an association formed under this section desires to alter its memorandum of 

Alteration 8 ^ ou U submit the proposed alterations to the Government 

of memo. first and the Government approve them, then apply to the Court under 

s. 12 3. Where however the High Court has by order granted an appli¬ 
cation for confirmation of alteration without its being first approved by the Govern¬ 
ment, the High Court has jurisdiction to cancel its wrong order 4. 

It has been recently held by the Allahabad High Court that a chamber of commerce 
incorporated under this section as an association limited by guarantee, not 
existing for earning profits and prohibited under the law from declaring 
any dividends to its members, is not exempted from being assessed to 
income tax, and that the chamber could not claim exemption quod any money it might 
have elected to spend on charity 5. 


Income 

tax. 


Companies limited by Guarantee . 


27. 


Provision 
as to com* 
panies 
limited by 
guarantee. 


(i) In the case of a company limited by guarantee and 
not having a share capital, and registered after the 
commencement of this Act, every provision in the mem¬ 
orandum or articles or in any resolution of the com¬ 
pany purporting to give any person a right to parti¬ 
cipate in the divisible profits of the company otherwise 
than as a member shall be void. 

(2) For the purpose of the provisions of this Act relating 
to the memorandum of a company limited by guarantee and of 
this section, every provision in the memorandum or articles, 
or in any resolution, of any company limited by guarantee and 
registered after the commencement of this Act, purporting to 
ide the undertaking of the company into shares or interests, 
all be treated as a provision for a share capital, notwithstand¬ 
ing that the nominal amount or number of the shares or 
interests is not specified thereby. 

As to the contents of the memorandum and articles of association of such company 
see ss. 7 and 17 and forms B and C in the Third Schedule. 

Nothing in this section affects companies regis tered befo j^j^st April, 1914- __ 

1* Commissioners of Inland Revenue v. Forest [1890] 15 App. Cas. 334. 

Commissioners of Income Tax v. Pemsel [1891] A. C. 531. , ( 

St. Hilda’s Incorporated College [1901] 1 Ch. 556 ; Ugar Sen y. Chamber of 

Commerce, Hapur [1937] All. 202, [1937] A. 432, [1936] A.L.J. 1129. 

Ugar Sen v. Chamber of Commerce, Hapur (supra). a 7 64 

Chamber of Commerce, Hapur v. Commissioner of Income Tax j (1890] 

11936) A.L.J. 1085. But see New York Life Insurance Co.v. Sty es lyi 
14 App. Cas. 381 ; United Service Club v. Crown [1921] 2 Lah. 208, * * ^ 

f Commissioner of Income Tax v. Millowners M. I* Assn. 119 J • ^ 

om. 119, 135 I. C. 813, 33 Bom. L. R. 1581; Secretary, Board of Revenue 

Mylapore H. P. Fund [1923] 47 Mad. 1, 76 I. C. 833. 


sna 


2. 

3. 

4. 
5- 
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28 . 

Nature of 
shares. 


Share Capital, Registration of Unlimited Company as 
Limited, and Unlimited Liability of Directors. 

Distribution of Share Capital. 

(i) The shares or other interest of any member in a 
company shall be moveable property, transferable in 
manner provided by the articles of the company. 

(2) Each share in a company having a share capital shall 
be distinguished by its appropriate number. 

“Share” means share in the share capital of the company and includes stock 
except when a distinction between stock and shares is expressed or 
Meaning ^ implied 1. A share is not a sum of money but is an interest measured 

by a sum of money and made up of various rights contained in the 
contract 2. Shares are “goods” within the meaning of s. 76 of the Indian Contract 
Act 3. See notes to s. 2, cl. (16). 

“Transfer” means transfer by the acts of a member, while “transmission” means 
transmission by devolution of law, e. g., by death or bankruptcy 4. The 
“transfer°” artic * es association of most companies contain some restriction on the 

right of transfer 5. There seems to be no limit to the restriction that may 
be so imposed 6. Any condition precedent to transfer, such as obtaining consent of 
the directors 7, or giving the members an opportunity to purchase 8 even at a price 
much below their real value 9, is valid. The restrictive provisions are, however, strictly 
construed 10. “Shares”, says Lord Wrenbury, “are prima facie transferable. But 
there is no law which precludes the shareholders from contracting for value that 
they shall each submit to any reasonable restriction which they choose to agree to...A 
restriction which precludes a shareholder altogether from transferring may be invalid, 
but a restriction which does no more than give a right of pre-emption is valid” 11. 

A shareholder, whether in a public or a private company, has a property in his 

Right of . . Y ^' lS a to dispose of subject only to any express 

transfer. " !,ttlct10 " ln the aI «cles 12. In such a case the transfer cannot take effect 

-company 13. In the absence of such restrictions, 


1. 

2 . 

3. 


S. 2. Cl. (16). 


Mat^dcjTvI^WadiU^SarabhJi's^cYl Co ' [1901] 1 Ch ’ 279 > 288 ‘ 

N. ,890, 143 C. L. J. 508 Evans n 1 “.Lfc, 92 * 50 Bom - 360, 3 ° C. W. 
Mud v. Satish [19181 46 Cal 331 • p-* i aV w S 2 Ch. 216 ; see also Hazari 

Bentham Mills Spinning Co \vkw ?f l ou M A n SiL da8 * ^921] Bom. 489. 

N. W. Rail Co. [1889 24 Q BD77 Vt °* 900 C A ? Barton v. London & 
6 rlt a £ l V A * re E u lation 20. ' '' ? A * 


4. 

5. 


9. 

10 . 

11. 

12 . 

13. 


A.—G. 


Phillips V J M me T lUufr 119271 A * c * 916 P - C *> L928] P. C. 291 ; 

116 L - T - 29 °- 31 T.L.R. 451. 

Copal Varnish Co. [19170 Ch d 34 Q SU r l 5 at p 29 3. 

v.ll v „S;j| n a » 92 3i n L'SHbiT ^ hipplng Co ' 1191711 ch ' 123: 
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the shareholder has, by virtue of this section, the right to transfer his shares to any 
person, even to a pauper 1, or even if the transfer is made to escape liability of the 
member 2, provided that the transfer is real and bona fide 1, without retaining by the 
transferor any interest in the shares 3. Directors are entitled to a reasonable time for 
considering the transfer, before declining registration 4. See s. 34, sub-ss. (1) and (4). 

A member may transfer his shares to a person who is incapable of paying the 
unpaid call, even if the transfer is made for the express purpose of relieving the former 
from liability X. But this right may be restricted by the articles 5. The directors 

may refuse to register a bona fide transfer to an infant, because the latter cannot accept 

it 6. 

Where the articles give an unfettered discretion to the directors to refuse any 
transfer if it appear to be against the interest of the company, the burden of proving 
that the refusal was not bona fide is upon the person who sues the company for 
non-registration of the transfer 7. 

If the directors bona fide exercise their discretion to refuse the registration of a 
transfer within the powers conferred on them, the Court will not override 
Directors* their decision or compel them to state their reasons 8. But where there is 
refuse re- evidence to show that the directors have exercised the powers capriciously 
gistration. or unfairly, the Court has jurisdiction to interfere under s. 38 8. The 

rule that the directors are not bound to disclose their reasons, if they 
have considered the question and have acted bona fide, applies to cases where their power 
is limited to particular grounds as well as where their power is absolute 9. But if they 
choose to give their reasons, the Court will then consider whether they are legitimate 10 
and whether the reasons given by the directors proceeded on a right principle 11. 
Objections not personal to the transferee do not constitute valid reasons 1 1. The directors 
however have no discretionary powers independently of the powers conferred on them 
by the articles to refuse registration of a transfer which has been bona fide made 12. 
Where registration of a transfer is wrongfully refused, the measure of damages is the 
value of the shares at the time of the refusal 4. “The shares are”, observed Sir 
W. Page-Wood J., “transferable by virtue of the statute, and that the province of the 
articles is to point the mode in which they shall be transferred, and the limitations (if 
any) to which a shareholder shall be subjected before he can transfer” 13. 

Where the articles provide that the sanction of the board of directors will be 
required for effecting a transfer, but they would not be bound to assign any reason for 

1. Lindlar’s case [1910] 1 Ch. 207 <Sc 312. In this case the whole subject of the 

validity of transfers for escaping liability has been discussed. 

2. De Pass’ case [1859] 4 De G. &. J. 544. 

3. Hyam’s case [1859] 1 De G. F. Sc J. 75. 

4. Ottos Kopje Diamond Mines [1893] 1 Ch. 618. 

5. A. G. v. Jameson (supra). 

6. R. v. Midland &c. Rail Co. [1862] 15 I. C. L. R. 514- , 

7. Sri Tripura Sundari Cotton Press Co. v. Addepalli [1935] M. 784, 69 M. L. J. 
239, 158 I. C. 601. 

8 . Ex p. Penny [1873] 8 Ch. App. 446. (fnfln . ,, A ,i 

9. Coalport China Co. [1895] 2 Ch. 404 ; Muir Mills Co. v. Condon [1900] 22 AH. 

410. In this case a large number of English decisions have been considered. 

10. Bell Brothers [1891] 65 L. T. 245. ri«<tti2Ch. 

11. Muir Mills Co. v. Condon (supra). See also Coalport China Co. 

404 ; Kaikhasro v. Coorla Spinning Sl Weaving Co. 1}®£I] 16 Ek>m. fA 650 . 

• v. Farquhar [1877] 7 Ch. D. 591 ; Poole v. Middleton [1861] 29 Beav. 646, 65 

Weston’s case [1868] 4 Ch. App. 20. 

13* Weston’s case (supra) at p. 26. 


4 , 4 * 
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JL 4-V/ 

, r » ^ w j 11 not be complete without the 

r“ g ^Lr n ^ existing shareholder In favour o f his nominee 

of his right to an allotment of new shares is not however such a transfer . 

Where the articles provide that transfers are subject to the approval of the 
directors, they cannot exercise the power, which is a fiduciary one, for the benefit of he 
company, until the question of each transfer together with the names of transferor, 

and the transferees is before them and they have an opportunity of considering each 
case 3 fairly 4- The Court will interfere where the directors do not exercise their dis¬ 
cretion bona fide or they act oppressively, capriciously or corruptly or in some way 


liable unless and until there is 


mala fide 5. 

A person who executes a transfer form remains 
on the register a transferee who is legally liable to the company. The company, or 
the liquidator where the company has gone into liquidation, is not concerned with the 

persons paying the consideration for the shares 6 . Once a person’s name 
Liability of ^ p Ut on t ^ e re gj s t e r of members in respect of certain shares, they remain 
rd * the shares of the person who took them and the position cannot be altered 

except by some valid transfer 7. 

Upon a sale of shares there is an implied contract on the part of the buyer to in¬ 
demnify the seller from any future call or other liabilities except the 
Implied statutory ones 8 . But the seller does not warrant that the company will ac- 

indemnify. cept the trans f eree 12 ? for it is the duty of the transferee to get himself regis¬ 
tered 9. It does not however follow that a 9 ale can take place even without 
registration 10 . If after the transfer the directors acting within their powers refuse to 
register the transfer, the transferor remains the legal holder of the shares, but becomes a 
trustee for the transferee and must collect and pay over to the transferee the dividends 
as they accrue H. If the purchaser desires to protect himself, he should buy with “registra¬ 
tion guaranteed” ; otherwise the vendor can keep the purchase money, even if the 
transfer is not registered 12 . Where the shares were not registered in the name of the 
transferor, there is however a failure of consideration 13, 

Under a contract for the sale of shares, the measure of damages upon a breach by 

t h e buyer is the differed between th e ^ntract price an d the market price at the date 

of the breach 14. t is undoubted law”, observed their Lordships of the Judicial 

SZo mL't T P 1 Wh ° SUCS fot damaEeS ° WeS the duty of takin S a11 Iea3 °nable 
P mitigate the loss consequent upon the breach, and cannot claim as damages any 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 


10 . 

11 . 

12 . 

13 . 

14 . 


Ex. p Gilbert [18911 16^1^7 --- 

Pool Shipping Co. [1920] 1 Ch 251 

Ex. p Ramdas [1899] 23 Bom. 685 . * 

Bell Brothers (supr ^ 1 ™^ 8 & Weavin 8 Co. [1891] 16 Bom. 80. 

Per ?’ 24 > 37 Bom - L. R. 904, 160 I. C. 638. 

case [1885] 29 Ch. D. 421 434 8 [1869] 9 Eq. 5, 7 ; see also Nicol’s 

Hardoon v. Belilios [19011A C HR D Y vi° th c. ed p ’ 591 ' 

Co. [1925] 1 K. B. 589 C A • C. ; Spencer v. Ashworth, Partingdon 

okmner v. City Q f i j 

Clar ke [lSSSno oS?’nNiPxl 14 B * D ‘ 882 > London 
TW 22 AU - 410 5 Bahadur v Shiamnoi?! - , 5 J 6 • Muir Mills Co. v. Condon 
Domingo v. D’ Souza [19281 26 A T 36 AlL 365 - 

Stevenson v. Wilson [10071 o vC, J- 627. 

fer d ° n n FoUnders ' Assn v. 1 Clarke 44 ! 5 <Ct 't ° f Ses9 '- 

Platt v. Rowe [19091 26 T L R lo (sUpta) - 

ama v- Moolla Dawood, S^nsVco [, 9 , 5 , 4 a, A , 

“• U9I5] 43 A. 6 at p. 10 , 43 Cal. 493, 502. 
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sum which is due to his own neglect. But the loss to be ascertained is the loss at the 
date of the breach . If at that date the plaintiff could do something or did something 
which mitigated the damage, the defendant is entitled to the benefit of it” 1 . 

The deed of transfer should be signed both by the transferor and the transferee ; 
for if the transferee does not sign it or otherwise agrees to become a 
how* 8 ^ 61 ^ shareholder, the transfer will not be effectual to fasten any liability 
effected* on the transferee, even if the transfer is registered by the directors 2 . 

In such a case the transfer executed by the transferor alone does not 
pass legal title 3. But if the transfer has been acted upon or recognized by the 
transferee, it will be effectual 3. The object of requiring the transferee to execute the 
transfer is to satisfy the company that he agreed to take the shares 4. A registered 
transfer is however presumed prima facie to have been accepted by the transferee, even 
where he has not executed the instrument of transfer 5. 

A seller of shares is bound, if the contract fixes no date, to deliver the certificate 
within a reasonable time 6 . A contract for the sale of shares may be made orally 7, 
and specific performance of such a contract 8 may be obtained, even though the 
company, pending the litigation, has gone into liquidation 9. 

On the purchase of shares the obligation to prepare the instrument of transfer is, 
as a general rule, on the purchaser 10 . The instrument must be in accordance w th the 
articles and be executed in manner prescribed therein ; as for instance, if the articles 
require (as in reg. 18 of Table A) that the instrument shall be executed both by the 
transferor and the transferee, the omission of execution by the latter invalidates the 
transfer 11. But the omission of particulars known to the directors will not invalidate 

a transfer 12. 

Where the transfer is lodged with the company and it goes into liquidation before 
the transfer is registered, the transfer wiil be registered nunc pro tunc, i. e., as if it had 
been registered when the registration ought to have been made 13. 

Upon a transfer all the rights and obligations of the member in respect of the 

shares are transferred from the date of the transfer, but his rights to 

Effect of dividendg &c . already declared are not transferred unless expressly so 

provided, nor are the liabilities in respecr of calls already made ; but the 
rights to future dividends and liabilities in respect of future calls are transferred 14. 
If the transfer is preceded by a contract, the purchaser wilt be entitled to dividends 
declared after the contract 15. Ordinarily, and in the absence of a contract to the 
contrary, a purchaser of shares is entitled to all the dividends^which may have cen 

Jamal v. Mooli. Dawood, Son, & Co [19151 43 I. A. 6 at p. 10, 43 Cal. 493, 502. 
Powell v. London & P. Bank 11893]| 2 Ch..555. 

Ortigossa v. Brown, Janson & C °_[ 1 o7° 1 L. 1. W- , 133 See a l sG 

Taurine & Co. [1883] 25 Ch. D. 118, per Cotton L. J. at p. Ijj- 

8. 30 and notes. 

Standing v. Bowring [1886] 31 Ch. D. 282. 

D. Waal v. Adler [1887] 12 App. Cas. 141. 

Watson v. Spratley [1854] 10 Ex. 222, 24 L. J. Ex. 53. 

Poole v. Middleton [1861] 29 Beav. °46. 

Paine v. Hutchinson 11868] 3 Ch. App- * 88 . 

Birkett v. Cowper-Coles [1919] T. L. R. 298. 

Nagabhusanam v. Ramchandra [1922] 45 Mad. 5 '• Christopher [1904] 

Barned’s Banking Co. [1867] 3 Ch. App. 105 ; Letheby v. Chr.stopn 

1 Ch. 815 - . 

Sussex Brick Co. [1904] 1 Ch. 598. fiRQ 71 l Ch. 298 &. 305. 

Per Lindley, L. J. in Taylor, Phillips & RickardIs case [1897] 1 Ch. 

Black v. Homersham [1878] 4 Ex. D. 24, 39 L. T. 7 
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declared after the date of the purchase. The general rule however may be modified by 
special stipulations 1. “There is nothing in law”, observed Sen, J. in the last cite 
case “to preclude a shareholder from selling the shares only and reserving the dividends 
to himself. Where shares are sold, no matter whether by private treaty or by public 
sale, and it is definitely understood that the shares and not the dividends on the shares 

are * the subject of bargain, the purchaser cannot deprive the original owner of his right 

to the dividend of a period anterior to the sale, even though the dividend may have 
been declared subsequent to the date of the purchase” 2. But in a recent English case 
Morton J. has held that in a sale by private bargain ( not governed by the Stock 
Exchange Rules as to sale cum dividend or ex dividend ) of shares, between days on 
which dividends are declared, the purchaser buys the shares with all the rights which 
they confer in respect of the company’s capital and in respect of profits up to the date 
of sale. Thus a dividend payable on the declaration next following such a sale is not 
apportionable, and goes entirely to the purchaser 3, In transactions on the stock 
exchange made near the time of the declaration of dividend, the sale is generally 
expressed in the contract as ex div. or cum div. usually written x. d. and c. d. A slight 
delay in according sanction to a transfer will not justify a payment of dividends to a 
person not yet entered on the register as a member, and such a delay will not make 
the company liable to an action for damages 4. Until the transferee’s name is entered 
in the register of members, the dividends on the shares are payable to the transferor, 
for he is deemed to be the holder of the shares until the entry is made 5. 

Non-compliance with the rules of a company for the complete transfer of shares 
Effect of prevents the shares from legally vesting in the transferee, though belonging 

T„“ ra ' 40 him in equity 6 - Such a transf « does not absolve the transferor from 
with rules. hls llablllt y aa a contributory 6. If the articles require a transfer to be 

made by a deed under seal, a blank transfer cannot be filled in without a 
power a attorney 7, nor are the directors at liberty to dispense with the formality 8. 
But if the formalities have been substantially complied with and the transferee ac¬ 
cepted as a shareholder, then after a lapse of time the transfer cannot be impeached 9. 

A shareholder cannot msist on registration of a transfer on the eve of liquidation, 
Registra- nor *f t lg hts of creditors have intervened, although a winding up has 

SS&. ■ “r h “ 

gone into liquidation 11 . A company was noth the C ° mpany has not actually 

its refusal tore^er the *an^^ » ** 
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10 . 

11 . 

12 . 


Co-operative Co. v! Bhaw^an Das [19301 A 6 ll’ A ' L '■ , • 1396 ’ 128 LC - 229 ‘ 

Richards v. Wimbush [19401 Ch Q 7 ° ] A ‘ 615> ' 1930 1 A.L.J. 1396. 

Sonawala v. Lahore Elerfri^Q \ U 

Peninsular Life Assurance Co fl936l"B 1 207 ’ 159 IG 766 - 

„ "" k 1 M 51 * £i£ fills, 37 

Murray ^fcsMWJjW <* L ]• Ch. 473 ! V ' Ckrke l 1885 l 26 Ch- 

mill 2 Ch aFp 596 ; , Mus | ra ^ & Hart’S ^18671 5 ^London &C ' C °' 

119151 s b - p ' 
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A company is not however justified in refusing to register a transfer on the 
assumprion that it is a breach of trust X. The proper course for the company is to give 
notice that unles 3 proceedings are taken within specified time, it will proceed to register 
the transfer 2. A company cannot refuse to register a transfer to a bankrupt director 
on the ground that the shares will pass to the turstee in bankruptcy 3. 

Although the articles prescribe certain conditions which have to be complied with 
to entitle a transferee to get his name on the register, those are matters which the 
company may or may not insist upon 4. Where shares are transferred to a firm in 

the firm name, the company is not bound to register the transfer, as the firm is not a 

person 5. 

If the articles give the company a lien on the shares, and the directors allow 
reglstr°^ registration of transfer before the debt is paid, the company loses the secu- 
tion on r * ty But the directors cannot, by delaying registration, acquire a 

company’s H en which would defeat the transfer 7. A purchaser of shares subject 

lien. t 0 a [j en j g bound by it ; but he may require the company to resort first to 

any shares remaining in the hands of the transferor 8. A purchaser at Court sale 
is entitled, as of right, to have his name entered on the register of members, but 
he is subject to the same rules as a private purchaser 9. 

A security may be given on shares by a legal mortgage in which case a trans¬ 
fer to the mortgagee is executed and registered, or by an equitable mortgage by 

deposit of the share certificate with or without a transfer in full or 
on shares * n ^lank executed by the mortgagor. But the equitable mortgagee’s posi¬ 
tion is not always safe as the mortgagor may obtain a fresh certificate 

and frustrate the claim of the mortgagee 10. The position of an equitable mortgagee 
of shares is not however prejudiced by the mortgagor’s bankruptcy, although the 
shares remain registered in his name and notice of the mortgage has not been 
given to the company 11. On the other hand, even an out and out transfer is un¬ 
availing if the registration was obtained by misrepresentation 12. When a shareholder 
executes blank transfers to enable another to deal with the shares, he is bound not to do 
anything to prevent registration of the transfer, and if he does improperly intervene 
he will be liable in damages 13. 

“A mortgagee of shares”, observed Lord Hailsham, L. C. in a recent case, cannot 
split up the interest of the mortgagor and sell the mortgagor’s beneficial interest while 
retaining for himself the legal title, any more than a mortgagee of a house can sell the 
fixtures in the house leaving the mortgagor the equitable owner of what is left 14. 
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Bradford Banking Co. v. Briggs, Sons &. Co. [1886] 12 App. 

Colonial Bank v. Whinney [1886] 11 App. Cas. 426. 

Lindlar’s case [1910] 1 Ch. 207, 312 C.A. 

Hooper v. Herts [1906] 1 Ch. 549. 

Hunter v. Hunter [1936] A.C. 222 at pp. 248-49. 
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A foreed transfer does not give the alleged transferee a title to the shares and does 
no , the company by registration 1. If a company acts upon a forged 
Forged " it may be compelled to restore the shares to the true owner paytng 
tranSfef - him also any dividends that may have been declared m the meantime 2. 
Even the sending of a notice to the alleged transferor to the effect that a transfer m his 
name has been lodged, does not protect the company in the case of a forged transfer 3. 
The company will however be entitled to damages from the person who procured 

registration by the forged transfer 4. 

As observed by Kanga, J. “except where a shareholder is estopped from denying 
the title of some particular transferee, the general rule of English law is that a purchaser 
of shares acquires no better title than his vendor himself has (Colonial Bank v. Cady 5) 
and that shares in this respect are like other goods and chattels” 6. 

A contract will however be implied on the part of the person lodging a transfer 
Implied that he will indemnify the company if the document prove to be a forgery, 
contract to an j t b e broker, who deposits the forged transfer in good faith, is equally 
£y < fc>r ini liable to the company for any loss it may suffer thereby 7. If the forgery 

forgery. is discovered before the transferee has acquired rights by estoppel, the 
company may recover the certificate and remove the transferee’s name from the register. 
If the broker represents that he has authority to act for the supposed transferor, he is 
liable upon an implied contract that he has authority 8. A person who identifies a 
transferor i3 liable, if it turns out that a fraud has been committed 9. 

Whether a transfer should or should not be registered without production of the 
share certificate, is a matter within the discretion of the directors 10. In 
passing transfers the directors should not act upon undertakings or 
promises given to the intending purchasers, but should exercise an un¬ 
fettered discretion 11. If a director refuses to attend a board meeting to 
pass transfers and so makes it impossible to form a quorum, the Court, 
on being satisfied that the transfer would be passed if a directors’ meeting was held, 

will order rectification of the register of members by insetting the name of the transferee 
in the place of that of the transferor 12. 

The mere fact that transfers of shares are made to increase the voting power of the 

Which an ’ eror 01 in bis interest, is no ground of objection to the transfer, for 

objections e lrectoIS have no P°wei to refuse a transfer of shares, as it is a right of 
are vahd. ptopc t y , exception personal objection to the transferee 13. It is no valid 

_° n att 6 tran9fer ls made to avoid a prospective call 14. A colour- 


Produc¬ 
tion of 
share cer 
tificate. 


2 . 

3. 

4. 

6 . 

7. 


v. London 


Co. US79] 5 Q.B.D. 188 i Davis V. Bank 
^ ij ViC;, I1SM] 38 Ch. D. 458 , B.„on 

IIS!' &*■*> p,„. 

England [1903] A. C. 114. C aV 119051 A - C. 392 ; see also Starkey v. Bank of 
Sheffie V ld M C a o n r 8 p a i da v 3 Lari’ ^ ^ ™ ^ ^ ^ 

3. McdfatVVlr’^ly made has been’pointe'd . 9Uc f essive operations by which a 

CawleyVS^D P °59T d ° Ut “ th ‘ 3 case ’ ^ P- 354. 

^ L'fi- P. 209 C. A. 
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able transfer however will not discharge the transferor from liability 1 . But the transfer 
of a controlling interest in a company is not a mere matter of internal management, as 
it may involve a complete transformation of the company and consequently may, in a 
proper case, be restrained 2. 

By certification the secretary does not warrant the transferor’s title or the validity 

the several documents which together establish his title 3. There is no 
tion and" est oppel where the secretary certifies without authority 4. The board of 
estoppel, directors is generally the body which has authority to direct registration 

of transfers. The secretary has no implied authority from the directors 
or the company to register transfers 5. If a transfer of shares purporting to be fully 
paid up is certified, the shares being in fact only partly paid up, the company will be 
estopped from denying that the shares are fully paid up 6. The receipt, after lodgment 
of certificate, does not bind the company either to recognize the transferee’s title to the 
shares or to issue the corresponding certificate 7. 

In permitting the secretary to certify transfers, the company does not authorize him 
to do more than give a receipt for the certificate of shares. If the secretary gives a 
receipt or an acknowledgment for certificates which have not been lodged, the company 
is not estopped from setting up the true facts 8, nor is the company estopped from 
denying the alleged transferee’s title on the ground of invalidity of the forged transfer 9, 
as the certification does not guarantee the title of the person lodging the certificate 10. 
If the secretary certifies a transfer when no certificates of the shares have in fact been 
lodged, his statement in that behalf is not in law the statement of the company 1 1. 

A transfer wrongly certified confers no liability on the company 12. If the secretary 
instead of cancelling the deposited certificate parts with the same, the company would 
be liable for any loss occasioned thereby, but would incur no liability to a third person 
with whom the transferor might improperly pledge the certificate (see note 7). After 
registration of the transfer the original certificate should be destroyed, otherwise in case 
of fraud committed by the transferor, the company may be liable to the transferee if he 
has suffered any damage thereby ; but the company is not liable to a third person 7. 

For other cases bearing on the question of validity of transfers and their recognition 
by the company, see notes to s. 38, post. 

Where a transfer in blank has been used for effecting a transfer, the transferor 
cannot take a technical objection as to the filling in of the consideration to 

IrUblanlT defeat the object for which he gave the transfer 13. But where a debtor 

delivers to his creditor a blank transfer by way of security, that does not 
enable the creditor to delegate to another person authority to fill it up for purposes 


1 . 

2 . 

3. 


4. 

5. 

6 . 


Hyam’s case [18591 1 De G. F. <St J. 75 C. A. 

Clark v. Workman (supra). , _ . c ~ 0 c 17 . 

Per Lindley L. J. in Bishop v. Balkis Consolidated Co. [1890] 25 Q.* B. • » 

Rivett-Carnac v. New Moffussil Co. [1902] 26 Bom. 54. ruin* 

George Whitechurch Ltd. v. Cavanagh [1902] A. C. 117; Bishop v. 

Consolidated Co. (supra). 

Chida Mines v. Anderson [1905] 22 T. L. R. 27. . /_ UDra ) 

Mackay’s case [1896] 2 Ch. 757 ; George Whitechurch Ltd. v. Cavanagh (sup )■ 

7. Longman v. Bath Electric Tramways [1905] 1 Ch. 646. < 25 . 

8. George Whitechurch &. Co. v. Cavanagh (supra), per Lord Macnag * ^ 

«?* J^fvett-damac v. Moffussil Bank (supra). ry>mn 119341 50 

U. Klienwort, Sons &. Co. v. Associated Automatic Machine Corpn. [IMI 

12. Manihii v^Gordhan Spinning &c. Co. [1917] 41 Bom. 76; Nagabhusanam v. 

* * Ramchandra [1922] 45 Mad. 537. _ inn 

*3. Indo-China Steam Navigation Co. [1917] 2 Ch. 100. 
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, Tf the owner of the certificate leaves it and an 
foreign to the original contract . wrongfu ll Y pledges it with a bank the 

executed transfer with his broker ^ fraud wiU prevail 2. But a transfer in 

tide of the bank which had no no ^ him9elf a3 owner of the shares, 

blank executed by an executor, w^^ may be the effect oi an instrument so executed, 
will not have this effect 3. by custom equivalent to a 

one thing is clear that it cannot be ^"^^^d owner himself 3. In the last cited 

certificate -^^^^“.Norwirhstanding his having parted with the certificate 

to vote and draw dividends in respect of the shares, until the transferee or holder for 
the time being obtains registration in his own name. It would therefore be more accurate 
to say that such delivery passes not the property of the shares but a title, ega 
equitable, which will enable the holder to vest himself with the shares without risk of 
his right being defeated by any other person deriving title from the registered owner 4 
Where a person obtains possession by fraud of a share certificate and a transfer in blank 
executed by the owner, he cannot however pass a good title to a bona fide purchaser for 
value 5. But if a seller is induced to perform his part of a valid contract of sale and 

to deliver the goods to the buyer in performance of that contract by fraud or cheating 
on the part of the buyer, the property in the goods delivered passes to the buyer, and if 
he sells and delivers the goods to a bona fide purchaser for value without notice, it passes 
to such a purchaser 6. 

Where a transfer has been passed by mistake and the transferee’s name has been 
entered in the register of members, it may be corrected by the company and 
the register amended 7. The register however should not be altered on the 
basis of a transfer not duly stamped, and the directors are entitled to go behind what 
appeared on the face of the document 8. A company is not bound by the consideration 
stated in the transfer. Registration may properly be refused if the stamp is not adequate 
to the real consideration 8. But if a transfer is apparently stamped properly and the 
transferees name is registered, an objection taken subsequently will not affect the 
transferor’s title 9. For stamp duty on transfer see Appendix—“Stamp duty.” 

As between two persons claiming title to shares registered in the name'of a third 

Priority P ers °n» priority of title prevails unless the claimant, second in point of time, 

of title. f l ^ at as between himself and the company, before the company 

arnuir^H th ( n0t ^ c ^ t ^ e c l aim of the first claimant, the second claimant has 
acquired the full status of a 

u__ n rnmnlt»#i, -.k j , older, or at any Tate that all the formalities have 

oeen complied with, and that norhin« 

done whirh ® ore t ^ an some ministerial acts remains to be 

done which the company could not refuse to do forthwith 10. 

Fuller -6 v Gl^ ^ 26 Ch * D ’ 257 ’ 

(1921] 46 Bom. 489. ^ urry Co. [1914] 2 K. B. 168 ; Fazal v. Mangalda9 

S;'p B W.; 8 Cady ll89 °l 15 App. Cas. 267, 279. 

Hazari Mull v. Satish [19181 P l iti 

Fazal v. Mangaldas [19211 46 TwJ 1 /on * 8ee 3 * 108 of the Contract Act. 
Anderson’s case [1869] 8 Eq §» **' 

Maynard v. Consolidated K C r* 

Indo-China Steam Navigation CoT" - [ \ 9 ° 3] 2 K ‘ B ' 12h 

Sethna v. National Bank ofT,,V 

Bank [1891] 2 Ch. 599 ; see alsoP ll912 Ll 6 Bom - 334 ; Moore v. North-Weaterr 

also Peat v. Clayton [1906] I Ch. 659. 


Stamp. 
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If none of the transfers are registered, the first in point of time lias priority 1, 
and this priority is not lost because some ministerial act has not been done 2. The onus 
is on the transferee, later in point of time, to show that he acquired the full status of 

shareholder earlier 3. 

A transfer of shares need not be made by deed, unless the articles so require it 4. 
Deed is (A deed means one signed, sealed and delivered) 5. In such a case, in the 
not neces- absence of conduct estopping the party from disputing that he is a share- 
8a *y» holder in respect of the shares transferred, the transfer is not valid without 

a deed 6. There is no estoppel where the documents are prima facie complete 7. 

It is not open to a shareholder to surrender his shares, or to the company to accept 
the surrender, unless the act of the company can be brought within the rules relating to 

forfeiture of shares 8. A surrender of shares, the company releasing the 
of share 6 * 1 s k are bolder f rom further liability in respect of the shares, is equivalent to a 

purchase of the shares by the company and is therefore illegal and void 9. 

In India share certificates are movable property within s. 108 of the Indian 
Contract Act 10. Shares are “goods” also within the meaning of s. 76 of the same Act, 

and where the denoting numbers of the shares are not ascertained at the 
tifiESe**" t * me t * ie contract, but share certificates are handed with transfer executed 

by the transferor (even in blank) and accepted by the purchaser, the shares 
become ascertained goods and the sale is complete 11. “Title to get on the register 
consists in the possession of a certificate together with a transfer signed by the registered 
holder” 11. Provisions in the articles authorizing the holders of scrips to pass shares 
by delivery are irregular and such a company may be ordered to be wound up 12. 
If a shareholder disposes of his shares by invalid transfer, he remains liable in respect 
of those shares 13. 

In Manilal v. Gord/ian Spinning Co. 14 and Nagabhusanam v. Ramchandra 15 it 

Position f WaS t ^ at 3 P urc ^ aser 9 hares at a Court sale was in the same position 

purchaser as a transferee from a shareholder and therefore his right to have his name 
at Court registered was subject to the discretion given to the directors to refuse 

registration of a transfer. But this has been doubted in a later decision 16 


sale. 


of the Madras High Court. Srinivasa Ayyangar and Anantha Krishna Ayyar, JJ. have 
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Peat v. Clayton (supra). 

Moore v. North-Western Bank (supra) ; Ireland v. Hart [1902] 1 Ch. 522. 
Bunn’s case [I860] 2 De G. F. &. J. 275 ; Elkington’s case [1867] 16 L. T. 301, 
2 Ch. App. 511. 

London Founders’ Assn. v. Clarke [1888] 20 Q. B. D. 576. 

In England the Companies Clauses Act, 1845 required a transfer of shares to 
be by deed, but since 1862 the language used in Table A has been “instrument 

Maynard v. Consolidated K. C. Corpn [1903] 2 K. B. 121. 

Balkis Consolidated Co. [1888] 58 L. T. 300. 

In re Mkza Ahmad [1924] M. W. N. 582, 83 I. C. 94 ; Bellerby v. Rowland <kc. 
Co. [1902] 2 Ch. 14 ; Denver Hotel Co. [1893] 1 Ch. 495. 

Bellerby v. Rowland &c. Co. [19021 2 Ch. 14, at p. 25 ; Trevor v. Whitworth 
[1887] 12 App. Cas. 409 ; Vazirmal v. Makran Coast Steam Navigation Co. 

Fazal ‘]vla n ga id a 9 [1921] 46 Bom. ■489 ; 1Hazari Mull ■parish [1918] 46 Cal. 331. 
Maneckjl v Wadilal Sarabhai &c. Co. [1926] 53 I. A. 92, 50 Bom. 360, 30 

C. W. N. 890, 43 C. L. J. 508. 

Princess of Reuss v. Bos [18711 L. R. 5 H. L. 176. 

Buckley, 10th ed. p. 42. „ _ D n , 

Manilal v. Gordhan Spinning &c. Co. [1917] 41 Bom. 76. 

Nagabhusanam v. Ramchandra ^22] 45 Mad. 537. ... Ip 11C . 

Mohideen v. Tinnevelly Mills Co. [1928] M. 571, 28 M.L.W. 982, 111 I.C. 225. 
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r i • « tr> tb\(* Articles forbidding tbe same, a 
in this case held that in the absence ^ of trans f e rring the shares 

sale by the Court of shares held y a mem er. g nQt by itse lf altogether appro' 

to the purchaser and that the expression provision regarding voluntary 

priate to indicate a sale by the Court, an t e e Court sale They have further 

transfer in the articles will not apply to transfer a share 

held that O. XXI, R. 80, C. P. C. is only P^ve and « “ before 

« ° f f opin ‘ on that :“ 

is applicable to cases where, for instance, specific performance of an >8™-' 

shares has been decreed. But with great respect to the learned Judges it is submitted 

that the view taken by them of the articles in that case and of Rules 79 and 80 of Or e 
XXI, C. P. C. do not appear to be correct. It is apprehended that to the case o a 
purchase at a Court sale of shares belonging to a deceased member, the articles relating 
to transfer of shares are more appropriate than those relating to transmission of s rares. 
It may also be pointed out that Rule 80 forms part of a group of Rules which come 
under the heading “Sale of movable property” ; so the words ‘‘where the execution of 
a document.is required to transfer such.share” probably mean that where such 

execution is required by the articles of association of the company. 

The true test of the situs of a share for the purpose of jurisdiction is—“Where 
could the shaves be effectively dealt with” 1, that is where there is a branch 
Situs of office for registration of transfer of shares and not necessarily the head office 

1. Following the last cited cases, the Judicial Committee have held that 
the test which must be applied to determine the local situation of shares is where the 
shares can be effectively dealt with : where a transfer of the shares must be effected by 
a change in the register of members, the place where the register is to be kept under the 
law determines the locality of the shares 2. 

For the definition and meaning of “share” see s. 2 (1) (16) and notes thereto. 

For other cases see notes to s. 38 and regulations 18 and 20 of Table A. 

Shares of companies registered under Act XIX of 1857 and Act VII of 1860 were 
transferable in the manner then in use or in such other manner as the company might 
direct. 


29. 

Certificate 
of shares 
or stock. 


A certificate, under the common seal of the company, 

S u e n f i! ing ■ an ^ s ^ ares or stock held by any member, 
shall be prima facie evidence of the title of the member 
to the shares or stock therein specified. 

For definition of “share” see s. 2 (1) (16) ante, 

Stock is the aggregate of fully paid up shares legally consolidated and portions 

Meaning ° ™ ^ aggregaCe ma Y be transferred or split up into fractions of any 
of stock. a ™ ur * WKhout rega 'd to the original nominal amount of shares 3. When 

this must hf» oi ^ Up ’ may turn ed into stock and notice of 

this must be given to the registrar 4 Tk. r 

A forged transfer of stork A _ ' ^ 18sue of a P artl Y paid up stock is void 5. 

A forged transfer o^tockdoes^q^ ct thc title of the stock . holder 6 . 

Brassard v. Smith 119251A r* 1^7- 

Erie Beach Co. v. A G Q nf v * Higgins [1857] 2 H. &. N. 33. 

Ahmed v. Collector of SWflQVNTX it i9 2°L A ' C „- 161 R C - I 1930 l P - C. 10 ; 
Mott.e V. Avlmcr [1875] B. 41 Bom - 


1 . 

2 . 

3. 

4. 

5. 

6. 


Bom L. R. 934. 


fet. ig. 72. 
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The certificate of shares is the documentary evidence in the possession of the 
shareholder 1. It is not a negotiable instrument or warranty of title by the 
Certificate compan y 2. But if a bona fide purchaser for value acquire the shares 
of shares* re jyj n g on a certificate, the company will be estopped from denying the 
validity of the certificate 3, even if the transfer be a forged one 3. The measure of 
damages is the value of the shares at the time the company first refused to recognize 
him as a shareholder 3. But the payment of dividend does not estop the company from 
denying the payee’s title to the shares 4. If the company authorize the issue of a 
certificate to a person, it is however estopped from denying his title 5, and if the com¬ 
pany is unable to give him the shares, it will be liable in damages 6. On the other hand, 
if an officer of the company issues certificates without authority, there will be no estoppel 
7 . The company may however be liable in damages for the fraud of its officers committed 
within the scope of their authority 8. 

The certificate is a statement as against the company that the person, whose name 
appears on it, is the registered holder of the shares 9, and in the case of a bona fide 
purchaser for value without notice, that the amount certified to be paid has been paid 10. 
The company is not however estopped from denying the purchaser’s title by the mere 
fact that it has treated him as a shareholder by sending him a dividend warrant 1 1. 
Where the certificate contained a statement that the shares were fully paid up, the 
onus lay on the liquidator to show that the party sought to be made liable had notice 
that they were not so 12. The company will not be liable on share certificates to which 

the secretary has forged the directors’ names 13. 

A foot-note under the share certificate to the effect that before a transfer is 
registered the certificate must be produced is only a warning. As it is not addressed to 
outsiders it does not create a contract or estoppel 14. A director, by being merely present 
at a meeting at which a certificate is passed, is estopped from denying its accuracy 15. 

The mere affixing of the seal is sufficient without witnesses, unless the articles of 
association provide otherwise. Where there is a common seal put to a deed, that is title 

enough of itself without witness to prove it, and if it be said that it was put 
to by the hand of a stranger, that shall be proved on the side th at says 

c ^7 Paris v. Walker [1885] II App. Cas. 20 ; Burkinshaw v. 

Nicolls 11878] 3 App. Cas. 1004, 1027 : followed in A. W. Hall <Sl Co. [1887] 37 

Longman^'v. Bath Electric Tramways [1905] 1 Ch. 646 C.A. ; Hazari Mull v. 

Satish [1918] 46 Cal. 331. R 3 O B 584, 595 ; Ottos Kopje Diamond 
M ahia UROMl Ch 6 8 Ruben v. Gmat Fingall Consolidated Co. (infra), 
l TyLe Ponton’ & c. Co 0 |I89 c 41 63 3 L. ]. (Q. B.) 50. 

?omkiLo K nrBllkh Consolidated Co'. [1891] 2 Q. B. 614 ; on appeal [1893] 

Rubenv 6 'Great Fingall Consolidated Co. [1904] 2 K. B. 712, affirmed in the 


Seal. 
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4 . 

5 . 

6 . 

7 . 
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10 . 

11 . 

12 . 

13 . 

14 . 

15 * 


A\uugii v* --o- ^ A'lCi 

House of Lords [1906] A. C. 4 • ^ 71 /: 

Lloyd v. Grace Smith &. ^? ^ 0 ^ inS on *v. Balkis Consolidated Co. (supra). 
Bahia &c. Ry. Co. (supra) , h> [1874] 9 Ch. App. 554; Bloomenthal 

Bu ^ in / mTqtT ^Cl^ MaVkham ioarter’sease [1899]" Ch. 414. 

A*W T h' Ir&Tpra B^rkinshaw v. Nicolh (supra) ; see also Bloomen. 

Co. .Tonakln^n [1893] A. C. 396. 

Ruben V. Great Fingal Consolidated Co [1906] A C 439. 


Rai f 1 A 1 1 Keith B ackrnan Sc Co. [1905] 1 Ch. 296 ; 
tmtl Ch/ '1T7 7 Guy th v. Waterlow [1909] 25 T. L. R. 515. 

Uixon v. Kennaway & Co. (supra). 


reversed on facts 
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« . t „rkr» Ifnmvi it and it is not necessary to 

sd 1. Proof of the seal may e d fa found to be sealed, the presumption 

i, that the seal was regularly affixed, and the onus is on the person ^ 

contrary 3. “It is not necessary,” as was observed by Lawrence ]., to prove the se 

Of a corporation in the same manner as the seal of an individual, by pro*.™* the 
witness who saw the seal affixed ; but when an instrument having a seal affixed to it, 
purporting to be a corporate seal, is produced in evidence, it is necessary to prove that it 
is the seal of the corporation, if there be any doubt about it ; otherwise any 
instrument with a seal to it might be produced in Court as an instrument sealed by the 

corporation” 4. 

A person having power to manage the affairs of a trading company has implied 
power to affix the seal 5. Negligence of a company in leaving the seal in the custody 
of a dishonest person will not preclude it from pleading that the seal was wrongfully 
affixed, and a forgery gives no title 6. Where a secretary to aid his own fraud wrongs 
fully affixed the seal to share certificates apparently in the ordinary course of business, 
the company came under no liability to honest holders of the certificates 7. Where the 

certificate is not sealed by the company’s authority, it amounts to a forgery and is not 

binding upon the company 8. See Reg. 76 of Table A and notes thereto. 

If it i3 stated in the certificate that the shares are fully paid, the company or its 
liquidator is estopped from alleging that they are not fully paid up 9. But a person, 

who knew that the shares were not fully paid, cannot take advantage of 
ments f ^ e statement in the certificate 10. The fact that the shareholder’s 

in share partner is a director of the company does not however amount to a cons¬ 

tructive notice that the shares are not fully paid 11. Even a director 
may be protected by a certificate stating them to be fully paid and signed by himself, 
if he acted in good faith 11. 

Delivery of the share certificate may be conditional and may take effect only 

Delivery. upon some event happening, e. g., upon the consideration being paid. In 

that case until the condition is fulfilled the document is an escrow or 

scrip and has no effect as a deed 12. As to escrow generally see Foundling Hospital v. 
Crane 13. 

W ere a debtor assigned all his properties to trustees for hi 9 creditors, but retained 

the share certificates and subsequently sold the shares to a purchaser for value, the title 

of the trustees who had given notice to the company prevailed 14. 


certificate. 
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Brounkar v Atkyns 1681] Skinner 2. 

Mo,ses v. Thornton 1799] 8 T.R. 307 

Mote's v. tenton^upra, 118321 4 B ‘ & Ad ‘ ^ 

M 8 e?chamsofte W Smptv h B f 'It 12 93 ‘ 

Ruben V. Great Fingall Constt j n i land U8381 21 Q.B.D. 160. 

irJiisir,.^BS5sS®'»‘frES- w L . T . „ 7 

SptTv^l? ^>'l>Ch 3 8t C °- 118991 1 Ch ' 414 - 

119111 2 V K B ?67? C ° rPOtati0n It8 "l 80 L.T. 347, 15 T.L.R. 281 
Peat v. Clayton [1906] 1 Ch. 659. 
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The certificate of all shares must be ready for delivery within three months after 
allotment of shares or registration of transfers, unless the conditions of 
S» 108* provide otherwise 1. A shareholder is entitled to get his certificate 

within a reasonable time 2. See s. 108 and notes thereto. 

Where a company, having no notice of bankruptcy of a shareholder, issued a dupli¬ 
cate certifiate to his executrix on the representation that the original certificate was lost, 

while it really was in the possession of the bankrupt’s assignee, and then the 
executor transferred the shares and the transfer was registered by the 
company, it was held that the purchaser’s title was a legal title and pre¬ 
vailed against the assignee 3. A good equitable charge may be created by the deposit 
of a share certificate 4. 

30* (i) The subscribers of the memorandum of a company 

Definition shall be deemed to have agreed to become members of 
of “mem- the company, and on its registration shall be entered 
ber ‘” as members in its register of members. 

( 2 ) Every other person who agrees to become a member of 
a company, and whose name is entered in its register of mem¬ 
bers, shall be a member of the company. 

The members of a company are those persons who collectively constitute the com¬ 
pany. A member is not necessarily a shareholder, for an unlimited company or a com¬ 
pany limited by guarantee may exist either with or without a share capital 
Who are g ut j n t ^ e case Q f a company limited by shares the terms “member 

members. “shareholder” are synonymous 6. The word “member” includes a 

deceased member so long as his name is on the register of members 7. 

“The contract of the subscriber of a memorandum of association”, said Buckley ]., 
“is of a very peculiar kind. Down to the moment when the memorandum and articles 
Contract taken to Somerset House to be registered there is no contract at all, 

of subs- because the company does not exist, and any contract by the signatories 
eribcr. mugt be with t h e corporation. At the moment of registration two things 

take place by force of the Companies Act, 1862; the company springs into existence and 
the subscribers to the memorandum of association become by virtue of s. 23 of that 
Act (s. 30 of the Indian Act), members of the company. There is no executory con ra 
which is subsequently executed. There is no contract at all until the 

corporation and thl character of membership in the signatories to ^~7oZ 
come simultaneously into existence. I must therefore Hold „ become a 

memorandum cannot have rescission on the g Aaain • “The 

subscriber by the misrepresentation of an agent of thecompany S Agam. The 
contract effected by the signature of the memorandum and registtat.onofthecompny 
*» not merely a contract created between the subscriber and the company. It is 


1 . 

2 . 

3. 

4. 

5. 

6 . 

It 


Butdett v. Standard Exploration Co 11900) 16 T.L.R. 112. 
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South London Fish Market Co. [1888] 39 Ch.D. C.A 
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thE of association irrevocably agrees to take from 

rhe company the nutnbet of shares placed opposite to his signature 2 and he becomes a 

member ipso facto whether his name is entered tn the regtster or not 3, 
Obligation un i e93 a u t he shares of the company have been duly allotted to others 4. 
°riber b Vo This obligation is not satisfied by the allotment at a subsequent period of 
memo. nominally fully paid shares 5. The present of fully patd shares by a third 
patty does not satisfy the subscriber’s obligation in this respect. The issue of the 
certificate does not estop the company, so long as the certificate has not passed to 
a bona fide purchaser for value 6. When shares are available for allotment, the fact that 
none has been allotted to the subscriber makes no difference and the liquidator is entitled 
to hold him to the contract 6. A subscriber to the memorandum cannot repudiate his 
subscription on the ground that he was induced to sign by misrepresentation 7. Unless 
otherwise agreed, the subscriber is however only bound to pay when calls are made 8. 
The first portion of sub-s. (1) lays down a rule of substantive law and the second portion 
a rule of procedure 9. The words “shall be deemed to have agreed to become members 
of the company” mean that the subscribers of the memorandum are to be treated as 
having become members by the fact of the subscription 10. The first directors are 
bound to see if the allotment is made in their names. They cannot avoid their liability 
to pay for the shares by pleading their own default or negligence in not making the 
allotment to themselves 11. 

The statutory liability of a subscriber to the memorandum of association commen- 
Liability ces wit ^ t ^ ie si 8 nat ure, and it is not held in suspense until the memorandum 
of subs- is registered. There is no locus penitentioe up to the date of ragistration, and 

the subscriber cannot, acting independently of the others, cancel his signa- 
—- even on the ground of misrepresentation of the promoter 12. He is liable, whether 
his name has been entered in the register of members or not 13. When a subscriber 
subsequently applies for and receives allotment of a number of shares, they may be 

Lord Lurgan’s case (infra). 

Co * I 1900 ) 2 Ch. 56 ; Drummond’s case 
H ru a\ 5 P ^ 72 r ; ,^ l J 3 case l 187 °l 5 Ch. App. 11. 

k han n e u & c 2;^ 192 6] 48 All. 580, 24 A.L.J. 691, 119261 A. 550 following 

l 4 Ch! l 804^ XC LoTd g L, C °' l ! 8881 ‘it’ 311 ; Whitehead & Bros. Ltd. [19001 
Navgn. Co. [1938] sis? 3 0396 1982 * Ch. 707 ; Vazirmal v. Maktan Coast S. 

^s a e k [1867] a 2 e Ch 75 App h i?7' T : T uff % U ^. case l 1885 l 29 Ch. D. 421 ; Evans’s 
Natainda, Lahotsdas U9341 S 9 oa 118771 5 Ch. D. 525 ; 

22 ; Hall’s case 11870] 5 Ch. Am’TCn LC ' 869 : Sne11 3 ca3e 118691 5 Ch ’ A PP 
South Blackpool Hotel Co.' [1867] 4 Ho 238 
Elmore s case [1889] 13 Bom! 57. 9 ' Z38 ‘ 

Lord Lurgan's case [1902] 1 Ch. 707. 

c °' <supta) ‘ 

Steamshi] 

Ca S 409 ; Vazirmal v. Mabanp 7 3 v 2 T ; Trevor v - Whitworth [1887] 12 App 
Machine Exchanje Co , ’” n”? S Navgn. Co. (supra). 

Kundan Cloth Mills [19371 L577’ L ° td Lurgan ’ 3 case (supra) ; Banwati Lai v 

Tyddyn &C Co. [18691 20 i t 10c r- 

London P. C. Coal Co. [1877] 5 Ch.a ^ van3 ’ s “ Se 118671 2 Ch ’ App ’ 427 
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treated as a satisfaction pro tanto of his obligation under the memorandum 1 . In 
a recent Madras case it has been held that even in the case of a subscriber to the 
memorandum of association, liability to pay for the shares does not arise, unless and until 
there is a valid allotment of the shares 2. But the correctness of this view is doubtful. 

Where the memorandum and the articles of association registered arc not a true 
copy of the original signed by a person as subscriber, he is not a member of the company 
as a subscriber; nor is he a member under cl. ( 2 ) of the section as the agreement referred 
to therein must be one entered into after the company has been registered 3. When a 
person signs a duplicate of the memorandum after the registration of the original, he does 
not thereby become a subscriber. But such signature may be equivalent to a proposal to 
take 8hares t and if accepted, he will be regarded as a member and will be liable to calls 
when entered on the register of members 4. He may however withdraw before his 
name is put on the register or an allotment is made to him 5. Acceptance in such a 
case may be by allotment of shares or by putting his name on the register of members ; 
it cannot be inferred from the circumstances of the case 6 . The present of fully paid 
up shares by the promoter does not satisfy the obligation of the subscriber, nor does the 
issue of share certificate estop the company, so long as the certificate has not passed to a 
bona fide purchaser for value. The company in such cases can prove non-payment and 
claim the value of the shares 12. When there are shares available for allotment, the 
fact that none has been allotted to the subscriber makes no diffetence 6 . 

As the contract is to take the shares from the company, the obligation of a subscribe 
et is not satisfied by taking them from some one else 7. Lapse of time will not relieve 
the subscriber 8. An alteration in the articles made after signature and before regis- 

tration may discharge the subscriber from liability 9. 

A subscriber remains a member of the company until such time as either he 
validly surrenders the shares or pays for the shares and validly transfers them to 

somebody else 10. 

Shares subscribed by the signatories to the memorandum of association are 
deemed to be issued when the company is registered 11. As regards other shares, when 
w a person is entered on the register of members as a shareholder, the shares 

•hare^ are are regarded to have been issued to him, although he has not obtained the 
deemed to share certificate 12. In the case of subscribers to the memorandum of 
be iisued. as90ciationi neit her allotment nor entry on the register is necessary 13 ; the 
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Guzrati S. Sc W. Co. v. Girdharlal [1881] 5 Bom. 425. 

Bombay N. Manufacturing Co. v. Ahmed [18891 l4Bom. 196. M 

Imperial Flour Mills Co. v. Lamb [18881 12 Bom 647 ; see Imperial Ice Manu¬ 
facturing Co. [18891 13 Bom. 415. It was he!id m this case thatwhere the 
fendant signed the duplicate of the memorandum of associa i c .f- d e p e f 
be regarded as a shareholder and that ss. 23 (h) and 27 (c) o p 

Act do not apply to contracts to take shares. 

Migotti’s case U8671 Tlq! 238; Fothergill’s case [18731 8 Ch. App. 270; Dents 
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company was not in existence 2. 

*• --“it, r^jLtn 

sss a :i,fsr: =l? 

luotment been made 3. Where an unreasonable delay is made in making allotment 

and the letter of allotment is posted just before the company went into 
liquidation, it was held that the applicant for the shares was not a member 4. When 
an agent of a company asks a person to take shares and the latter signs an application, 
the proposal comes from the company and is accepted by the other party ; thus there is 
a complete contract under ss. 2 (a) and (b), 3 and 10 of the Indian Contract Act. Where 
an application for shares is subject to a condition precedent, that condition must be 
fulfilled 5. But where the application is subject to a condition subsequent, such as that 
the applicant need not pay for the shares unless dividend is paid, the liability arises, 
although the condition is never fuifilled. A person who takes shares on the condition 
that “in the event of the company not making a profit, shares were not to be paid for 
at all” is a “bogus” shareholder and this is opposed to the whole object of the Compa¬ 
nies Act 6. As to an application for shares by an agent, see the cases noted below 7* 

In order to constitute membership, entry in the register of members under the next 
following section is necessary 8, except in the case of signatories to the 
memorandum, or where there is a subsisting contract to take shares capable 
of being specifically enforced 9. A person who is not entered on the 
register will be liable if he has agreed to become a member, for the register 
can be rectified by placing his name on it. On the other hand, a person 
whose name is wrongfully removed from the register remains a member 10. If a person 
who has not agreed to take shares is put on the register, he does not become a mem¬ 
ber 11. The entry of a person s name on the register casts the onus on that person to 
prove that he was not duly a member of the company 12. Upon winding up of the 
company e will be put on the list of contributories if he knew that he was entered in 
the register of members and took no steps to have his name removed 12. 


How 
member¬ 
ship is 
constitu¬ 
ted. 
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An oral application for shares is as effectual as a written application 1. With¬ 
drawal may also be made by word of mouth 2. Withdrawal by post is not 
Oral appli- effective unless it reaches the company before the notice of allotment is 
with* 1 an ^ aCtualIy P° 3tec ^ An applicant for shares can withdraw at any time 
drawal. before his offer has been accepted 4. An offer is deemed to be accepted as 

soon as the allotment letter is posted 5. If the allotment letter contains 
any term which was not in the application, there is no contract 6. If after the applica¬ 
tion an allotment is not made within a reasonable time, the applicant is not bound to 
accept the shares 7. The application may be made to the company’s agent 8. 

An agent is held out as having authority and he can apply for shares in the 
principal’s name 9 ; and if the shares are allotted in the principal’s name, 
‘‘coupled he becomes a shareholder 10. Where a company makes allotment of 
with in- shares on the written authority of a person, he may be estopped from 
terest. * saying that the authority was limited by private instructions 11. But an 
application by a person not having authority does not make the supposed principal a 
member 12. An authority coupled with an interest, e.g., given for valuable considera¬ 
tion, is irrevocable, and an underwriting letter containing authority for some person to 
apply in the name of the underwriter, when duly accepted, cannot be revoked 13. 

A person who purports to contract as agent for another, not having authority, 
does not himself become a member, but is liable to the company in damages for breach 
Contract- warranty of his authority 14. There is no contract where an agent 

ing with- applies by mistake in the name of the principal in the wrong company, or 

out autho- where by the f rau d of the company 14 or of its agent the applicant is led 

to believe that he is contracting with a different company 15. 

In England an infant’s agreement to take shares is voidable at his election on his 
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■ ■ , But if the shares are registered in his name, and after attaining 

attaining majority 1. not within a reasonable time 

majority he acts as shareholder 2, or ^ ^ ^ Under the Indian 

Infant’s repudiate the shares, he cannot at u A. a 

agreement. Act an infant > s cont ract is however altogether void 4. But 

transfer in favour of a minor is not void 5, although a contract to take share on 
behalf of a minor cannot be specifically enforced either for or against him 6. So . 
appears that a minor may become a shareholder if shares are transferred to him 2 , 
hut the company may refuse to accept him as a shareholder 7. Even where after t e 
transfer, the minor's name was placed on the register in ignorance of his minority, the 
official liquidator could refuse to accept him as a shareholder, although after coming of 
age the minor was willing to confirm the transfer 8. Where a director procured an 
allotment to his infant children who were at the time of winding up of the company 
still minors, he was held liable to make good the loss caused to the company by its 
inability to enforce calls 9 ; for a transferee is liable for the unpaid Balance of his 
shares 10. It hn9 been held that a minor could be a member under Act VI of 1882 11. 
If he intentionally permits the company to believe him to be a shareholder and in that 
belief to pay him dividends since he attained majority, he is estopped by his conduct 
from denying that he is a shareholder 11. If the minor repudiated his shares on 
attaining majority, he could not recover any sum he had paid to the company in respect 
of the shares 12; but he could not, even while an infant, retain the shares without 
accepting the burdens, e.g., the liability for calls 13. 

It a person apply for shares in a fictitious name and shares are allotted in that 
Applica- nam? ' he will be liable as a member 14. The same result follows where 

fictitious app ^ cat * on is ma< * e 1° the name of a person incapable of accepting the 
name. shares l3, In these ca8es however there must be an intention of 

contracting 16. A person who agrees to-place shares does not become a 

member 17. 

A company may become a member of another company, if the former is authorized 
y its memorandum of association to take shares, or if it takes the shares in 

V ’ Vauehan Shetrin &-C. Co. [1894] 3 Ch. 589 ; Laxon & Co. [189: 

Lurnsden f 1QAQ1 A /“>1 A 

transf 
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A company payment of a debt by way of compromise 1. But a company cannot ac- 
member* quire its own shares, even if expressly authorized so to do by its memo- 
of another randum 2. A partnership firm is not a “person” 3, and the partners have 
company. no right to be registered as members in the firm name 4. 

A person, who lends money to a company on a mortgage of its shares, may become 
liable as a member in respect of those shares, if he takes the shares on 

of°shares C conc * ition that u P on repayment the shares will be transferred to a nominee 

of the company 5. 

In the case of an ordinary member of the public, the contract to take shares is 
complete when an application has been submitted and allotment on the footing of that 
application has been made and the notice of the allotment has been communicated to 
the applicant. In the case of a director the company is under obligation to allot shares. 
In such cases it often happens that the company is regarded as making an offer to the 
director to take shares ; the director’s subsequent application for shares is an acceptance 
of that offer, and when the application is made, the contract is complete 6. Where a 
director has been given shares, or shares have been transferred to him as qualification 
for his directorship, it makes the transferee a member of the company. And if such 
petson hold out that he is a shareholder, he is estopped from denying his membership 
where the company goes into liquidation, on the ground that the transfer was a mere 
colourable transaction 7. Where a person who consents to become a shareholder on 
condition that his suggestions will be included in the memorandum and articles of 
association, and despite the promoters’ failure to carry out the suggestions he signs the 
usual application for shares and becomes a shareholder, it is not open to him subse- 
quently to object to his being a shareholder on the ground of the conditions aforesaid 
not having been fulfilled. The proper time to raise the objection was at the time of 
incorporation of the company 8. A valid executory contract for the allotment of 
Contract shares is constituted by offer and communicated acceptance before allot' 
to take ment is made. If however, the only facts are that there is application for 

shares. shares and nothing further is done by the company but allotment, there is 

no conclusive contract until the allotment is communicated to the applicant 9. If there 
was in fact no contract to take shares, the supposed member can at any time (i.e., before 
the rights of creditors have intervened on winding up) have his name removed from the 
register, for he was never really a member 10. The repudiation or avoidance of a con- 
tract to take shares on the ground of undue influence, fraud or misrepresentation, must 
be made by the shareholder within a reasonable time and before the commencement of 
the winding up proceedings 11. Mere placing the name on the share register is not 
sufficient to fasten liability on a person who had no knowledge 12. A few months before 
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u , • • n in Oakes v Tur.uaad 1 it was decided by the House of Lords that where a 
the d ^ slon . m ° ; ake shates by fraudulent misrepresentation, he was never a mem- 
person was md 1^ ^ ^ an<J ^ as null and void all which he was induced to 

JIT But this case was distinguished in Oakes v. Tur.uaud 1 on the ground that the 
former was a case between a shareholder and the company and it had no application to 
a case where the question was between a shareholder and the creditor 3. 

Although the contract under which a person took shares could not have been 
enforced against him as he had, with knowledge that his name was on the register, 
dealt with them as if he had been a member and assented to keep them, he was 
liable to pay the whole amount of the shares in cash notwithstanding his misappre¬ 
hension as to the legal effect of the contract he had originally entered into 4. 

A contract to take shares cannot be vitiated because a collateral agreement happens 
to be unenforceable in law 5. Motive can never be enquired into in considering 
the validity or otherwise of a contract 6. But where it is impossible to sever the 
contract from an illegal contract for the payment of the purchase price, the two docu¬ 
ments in fact constituting one contract, the company is not entitled to recover the 
price of the shares 7. 

One partner can accept shares so as to bind the firm 8. 

When shares are subscribed by a person on a certain condition, if that condition 
is not fulfilled, he cannot be regarded as a member but may be a creditor 9. 

Where a person has neither a complete legal title to the shares, nor as between 

Inchoate ^ im3e ^ anc * f ^ e company an unconditional right to be registered as a 
title. shareholder, his title being inchoate only, it is not sufficient to defeat the 

preexisting equitable title of another person 10. 

Court observed Lord justice Lindley, “ought to enforce an illegal contract 

Illegal ° r a ° W it8C ^ t0 ma<3e the instrument of enforcing obligations alleged 
contract. n3e ° ut a contract or transaction which is illegal, if the illegality 

the aid of the p V t ° 11 . t ^ C notice the Court, and if the person invoking 

the defendant has pleaded thelleg *" the illegalit Y- ™tters whether 

by the plaintiff proves the illegality the Conn l ^ ^ U 

8 ity, the Court ought not to assist him” 11. 

An agreement between two or mor 

in order to induce persons . , C persons to purchase shares in a company, 

Making to believe, contra. 7^7 PUrchase «”«>«* 

market for shares, and that th i 6 acts ’ c " at t ^ lere was a bona fide market for its 
shares. an( j may mac j e at a rea ^ P r emium, is an illegal transaction, 

action can be maintained in mam r 8U .^ Ct an inc hctment for conspiracy, and no 
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Ibid ; Thomas v Th , WaVS C °' 119301 A ’ L ' 1 139 ’ I 19301 A ' 357 ’ 

Kenyon v. Darwen cSton U 7 Q ' B - 358 - 

w eiker j h eim’s case [18731 8 OK^a Co ‘ ^9361 2K.B 193 
Mahendra v. Lachman [IQu,, *RP- 831. 

Roots V. Williamson [1888l3R 3 pk k 538 * 

, 18K| , Q , ?2< , „ . A . p ,„,, 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 
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Cesset of membership takes place by the sale of the share and entry on the 

Cesser of register of members the name of the purchaser, and valid surender or 

member* forfeiture of the share. The membership of a mutual benefit fund is 

•hip. not terminated by the mere appropriation of the share capitals of a member 

towards the amount due by him to the fund in the absence of forfeiture 1 . 

Where persons holding fully paid up shares in a bank surrendered their shares, 

after the bank had gone into voluntary liquidation, to another company and in lieu 

thereof received preference shares in the said company which meanwhile, by an 

arrangement evidenced by an instrument that had not been registered, had taken over 

the assets of the bank in liquidation, it was held, that those persons had ceased to be 

members of the bank and that any meeting convened or proceedings taken by them as 

shareholders or contributories of the bank were invalid and inoperative 2 . 

The rights of a member are—(1) statutory, (2) given by the memorandum and 

articles of association and (3) given by the general law, especially that 

Rights of relating to contracts and members of corporations. The statutory right 
a member. , 

cannot be taken away or modified by any provision in the memorandum 

or the articles 3. 

A member has the right of claiming injunction to restrain the company from 
acting on an ultra vires resolution, even if he has himself been a party to the passing 
of the resolution and has assented to previous illegal acts done under it 4. 

A minority of the members has a right to sue a shareholder for misappropriation 
of the company’s goods, even though the majority approved of his acts 5. No share' 
holder has any right to any item of the company’s property 6 . 

As to the position of a person who has been induced to take share by the mis 
representation of the company or its agents, see notes to ss. 93, 97 and 100. 

For the right of a bearer of share warrant to be regarded as a member, see 

and 46. 

For cases relating to allotment of shares, see notes to s. 101. 

Where a company by resolution expels a member from the membership of t e 
Expulsion company, and the articles of association do not empower such expulsion 
of mem' as to deprive the expelled member of his share, the resolution of expu sion 
ber> has no effect, inasmuch as while the expelled member remained a s are 

holder, he must also remain a member 7. 

31. (i) Every company shall keep in one or more 
books a register of its members, and enter therein tne 

following particulars :— 

the names and addresses, and the occupations, if any, 

of the members and, in the case of a c< ? m ^ Jij ^ 
ing a share capital, a statement of the s ar 
each member, distinguishing each share by its 


ss. 


45 


Register of 
members. 


(0 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Venkatesam v. Rama Rao [19361 M. 97. 

Hunter v. Damodar Das [19241 22 A. L. J. 7 9. 

Peveril Gold Co. [18981 1 Ch. 122 C.A. 

Moseley v. Koffyfontem Mines [1910] 2 Ch. 3 Z. L R 48 . 

Vadilal v. Maneklal [1925] B. 188,49 Bom. , 519 *625. f 19401 

Maccaura v. Northern Assurance Co. [19 5] • • ,^ 41 ] M- W. N. 28, l 

Madhava v. Canara Banking Corpn. [1941] M- 354, 

2M.LJ. 937. 
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number, and of the amount paid or agreed to be 
considered as paid on the shares of each member; 

(ii) the date at which each person was entered in the 
register as a member ; 

(iii) the date aft which any person ceased to be a member, 

( 2 ) If a company makes default in complying with the re¬ 
quirements of this section, it shall be liable to a fine not exceed¬ 
ing fifty rupees for every day during which the default conti¬ 
nues ; and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the 
like penalty. 


The register of members must be kept at the registered office until the company 
goes into liquidation 1. 

The Act does not prescribe any particular systsm of keeping the register, but 
only requires that it shall contain the particulars mentioned in this section 2. More 

than one book may be used 3. If there is a substantial compliance with 

registers t ^ le rec l u ^ rements °f the Act, the register is not invalidated by reason of a 
are kept. slight deviation from its directions or by unimportant omissions or defects 

in the particulars of information specified in the section 4. The company 
must not enter in the register or share certificate a statement of any lien on the shares 5. 
It should not put on the register anything except what is required under the Act 6. 

n executor is entitled to be put on the regrster on proof of his title, and the company 
is not entitled to qualify the entry by showing that he holds the shares in a represen- 

ntr rT A Pat,netshi P 8h ° u ld not be entered in the register in the firm 
entitle f tr> b m °, re PefSons getting a transfer in their partnership name are not 

person 7. But tht wordmedT 1" thdr paItnershi P n3me - for 3 firm is not a 

Where a com an h 3 mem ^ er an d not “person.” See Weikersheim 1 s case 3. 

show the amount of stLkTieldT 0 ^^ ^ ° f ^ sh * Tes into stock, the register must 

the particulars relating thereto (vide Tv) in3tead of the amount of shares and 

Joint holders of shares, where i 

names entered in the n»oio, • i artlcIes so provide, are entitled to have their 
register of choose 8. 

what they have to trust and 6 guarantee showing them to whom and to 

appearing there are all the name ^° nsequent b be properly kept , so that the names 
creditors 9. e P et8 ons really for the time being liable to the 


1. 

2 . 


3. 


4. 

5. 

6 . 

7. 

8 . 
9. 


& ; s j. Tsfi - 

Spate s tts-gsi 

IS" ** s—V mu as: 1 ; 


Alliance Financial p 

f * “ H - c e - > 66 - 

f teS&sfgf & g;„f w NI8110J 


-L. T. 211. 

901 at p ; fo6 menS Br03 ' [1919] 1 Ch ‘ 225 - 
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fhc Companies Act becomes applicable the moment a company is registered, 
it is necessary that until the register of members is written up, the allotment book or 
the list of applications should be made to serve the purpose of the register, and all the 
necessary particulars should be shown therein 1 . 

For a suit against a shareholder to enforce liability in respect of his shares, time 
runs from the date on which his name is entered on the register of members 2. 

The register of members is prima facie evidence of any matter directed or autho- 
Prinaa rized by the Act to be inserted therein 3. S. 33 provides that no notice 

facie of any trust express, implied or constructive shall be entered on the register. 

]>• nee. The register is not couclusive 4. 

M - ' ' . 

If a person who has agreed to be a member is not put on the register, the Court 
may rectify the register upon winding up of the company 5. A person whose name 
^ has been wrongfully removed from the register remains a member 6, 

tion of an ^ ° ne w ^° ^ as not a 2 r eed to take shares is not a member even if his 

register. name is put on the register 7. If he has been induced to take the shares 

by misrepresentation the register may be amended under s. 38. The 
applicant in such a case must prove by direct evidence that the statements relied on 
by him were false 8. He is not entitled to rely on admissions made by the chairman 
or on the report of an expert employed by the company 9. 

If shares are paid in money’s worth, the register must show that they are paid up, 
though no money has actually passed 10. The directors can in certain circumstances, 
e.g., mutual mistakes, rectify the register without intervention of the Court, if the latter 
could under such circumstances rectify it 11. Where the directors acknowledge that a 
shareholder is entitled to rectification of the register, they may consent to this being 
done without the necessity of an application to the Court 12. For cases relating to 
rectification of the register see notes to s. 38. 

The register is open to members gratis and to non-members on payment of 
the prescribed fee. and they may make extracts 13. The motive of the 
of register* P art y however in making the extract is immaterial 14. As regards the 
r * right of a person, whether member or not, to obtain copies of the register, 

see 9 . 36, sub-s (2). 

For provisions relating to the keeping of a branch register in the United Kingdom 
_ - called the British register, see ss. 41 and 42. As to inspection and rectifica- 

re^toter t ^ on o1 ^ t ^ ie re 8 i3ter °f members, see ss. 36 and 38 respectively. For a 
'company’s power to close the register for not more than forty'five days in 

a year see s. 37. 




J k J* 


6 . 

8 . 

9 . 




10 . 

11 . 

12 . 

13 . 

14 . 


Ex. p. Cammed [1894] 2 Ch. 392. 

Chota Lai v. Dalsukhram [1893] 17 Bom. 472. 3. S. 4 • , , 

Reese River Silver Mining Co. v. Smith [1870] L. R. 4 H. L. 64, 80, ’ 

Lomax &.c. Co. [1867] 2 Ch. App. 398. 

Arnot’s case [1887] 36 Ch. D. 702 at p. 707. ^ 

Barton v. London &. N. W. Rail. Co. [1889] 24 Q. B. D. 77. 

Ormerod’s case [1894] 2 Ch. 474. 

London Electrobus Co. [1906] W. N. 147, 22 T. L. R. 677. 78 107 L. T. 

Djambi Rubber Estate [1912] W. N. 192 ; on appeal 29 T. L. R. 

631. 

Ahglesea Colliery Co. [1866] 1 Ch. App. 555. 

Smith v. Brown [1896] A. C. 614 P. C. c t *r,m NIavigati° n 

Anderson’s case [1869] 8 Eq. 509 ; compare Indo-Ch.na Steam Nav.ga 

[1917] 2 Ch. 100: 

See the amended sub-s. (1) of s. 36. 

Davies v. Gas Light &. Coke Co. [1909] 1 Ch. 248. 
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company. 


As to the entry of stock and share warrants in the renter, see s, 52 and 47 

ttSP 'Tl'l (i) Every company having more than fifty members shall, 

unless the register of members is in such a form as to cons- 
index of t i tute in itself an index, keep an index of the names of the 

members of mem ^ ers 0 f the company and shall within fourteen days 

after the date on which any alteration is made in the regis¬ 
ter of members make any necessary alteration in the index. 

( 2 ) The index, which may be in the form of a card index, shall 
in respect of each member contain a sufficient indication to enable the 
account of that member in the register to be readily found. 

( 3 ) If default is made in complying with this section, the com.' 
pany and every officer of the company who is knowingly and wilfully 
in default shall be liable to a fine not exceeding fifty rupees. 

This section is new. It has been inserted by the Companies (Amendment) Act of 
1936. It reproduces s. 96 of the English Act of 1929. See Introduction. 

32. (i) Every company having a share capital shall with- 

Annual u.t ln ei ^teen months from its incorporation and thereafter 
of members once at least in every year make a list of all persons 

who, on the day of the first or only ordinary general 
meeting in the year, are members of the company, 
and of all persons who have ceased to be members since the 

date of the last return or (in the case of the first return) of the 
incorporation of the company. 

( 2 ) The list shall state the names, addresses, and occupa^ 
tions of all the past and present members therein mentioned, 
a J 1 1 t ^ nu mber of shares held by each of the existing members 
j ? * 6 return ’ specifying shares transferred since the 

inrnrno c aSt JT n 0r < in the c ase of the first return) of the 
nnd ner!nrl! n u ^ com P an y by persons who are still members 
the date?n haVe Ceased to be members respectively and 

summary distin^T*^ 10 ^ trans f ers > and shall contain a 

shares issued fc / i} ng between shares issued for cash and 

and specifying thefio" ‘ n CaSh - 

^ ^ the number °r ^ S r are ca pital of the company, and 
the number of the shares into which it is divided ; 

of the^rrf 1 S ^ ares taken from the commencement 

ot the company up to the date of the return ; 

me 11 « 


and sum 
mary. 


(b) 


(c) 

(d) 

(e) 


2 2T Called U P each share ; 

the total amount of calls received ; 


1 . icceivec 

the total amount of calls unpaid; 
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(/) the total amount of the sums (if any) paid by way of 
commission in respect of any shares or debentures, or 
allowed by way of discount in respect of any shares or 
debentures , since the date of the last return or so much 
thereof as has not been written off at the date of the return; 

( g ) the total number of shares forfeited ; 

(fi) the total amount of shares or stock for which share- 
warrants are outstanding at the date of the return; 

(i) the total amount of share-warrants issued and surren¬ 
dered respectively since the date of the last return; 

(k) the number of shares or amount of stock comprised 
in each share-warrant; 

(l) the names and addresses of the persons who at the date 
of the return are the directors of the company and of 
the persons (if any) who at the said date are the mana¬ 
gers or managing agents of the company , and the changes 
in the personnel of the directors, managers and managing 
agents since the last return together with the dates on which 
they took place ; and 

(m) the total amount of debt due from the company in res¬ 
pect of all mortgages and charges which are required to 
be registered with the registrar under this Act. 


(3) The above list and summary shall be contained in a 
separate part of the register of members, and shall be completed 
within twenty-one days after the day of the first or only ordinary 
general meeting in the year, and the company shall forthwith 
file with the registrar a copy signed by a director or by the 
manager or the secretary of the company, together with a certi¬ 
ficate from such director, manager or secretary that the list and 
summary state the facts as they stood on the day aforesaid. 

(4) A private company shall send with the annual return re¬ 
quired by sub-section (1) a certificate signed by a director or other officer 
of the company that the company has not, since the date of t e 
return or, in the case of a first return ,, since the date of the inco ^° / 
tion of the company, issued any invitation to the public t0 , su i 
for any shares or debentures of the company, and where t e 
return discloses the fact that the number of members of t e P 
exceeds fifty, also a certificate so signed that the excess^ consl * , x 0 f 
°f persons who under sub-clause (b ) of clause 13 of su -sec 

; section 2 are not to be included in reckoning the number °J fi! > 

(5) If a company makes default in complying wit 

quirements of this section, it shall be liable to a fine n 
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fifty rupees for every day during which the default continues and 
everv officer of the company who knowingly and wilfully autho- 


permits the default shall be liable to the like penalty. 


every 
rises or 

By the Companies (Amendment) Act XXII of 1936, the words in italics have been 

inserted in sub-s. (1). In sub-s. (2) cl. (/) for the words “in respect of any 
Amend- debentures”, the words “in respect of any shares or debentures” have been 
ment * substituted, and the last portion (in italics) has been added. In cl. (1) for 

the words “the managers of the company” the words in italics have been substituted. 
In sub-s. (3) for the words “seven days” the words “twenty-one days” have been substi¬ 
tuted. The original cl. (4) has been re-numbered as cl. (5) and a new cl. (4) imposing 
a new obligation on private companies has been inserted. The new obligation has, it 
appears, been suggested by the provision in the Sixth Schedule of the English Act of 
1929. 

Sub-sec. (I). The word “'year” means a year reckoned according to the Btitish 
Year. calendar 1, i.e., from 1st January to 31st December inclusive. 

Sub-sec. (2). The word “cash” means such a transaction as would, in an action 
Cash at law for calls, support a plea of payment, as Lord Macnaghten observed 

in L aroeque v. Beauchemin 2 : “If a transaction resulted in this, that there 
was on the one side a bona fide debt payable in money at once for the purchase of the 
property, and on the other side a bona fide liability to pay money at once on shares, so 
that if bank notes had been handed from one side of the table to the other in payment 
Is, they might legitimately have been handed back in payment for the property ; it 
to me t at the Act does not make it necessary that the formality should be gone 

to s 104 m ° neV CIng handecl over and taken back again.” For other cases see notes 

nth 0t ^. isSUec ^ at a discount 3, even by way of compromise 4, or in any 

Discount. , Y • it an arrangement for the issue of shares is such that 

in thf* rpqi.!.- »-k u ° Ur * 1 ? itS 8ue wor Mng out there is as much as a possibility that 

" m oil T Wll h haveb “" “-‘data discount, then the issue of the shares 
ns tuny paid cannot be justified 6. 

machin summa ty or balance-sheet for good-will, trade marks, 

Lumpsum. each ft,rn,ture and fixtur es without giving the separate values for 

converted any of its shared C ° mpllance Wlth the law 7 * Where the company has 
each member instead of the a ^ St ° C ^’ ^ ^ 3t must show the amount of stock held by 
Sub-sec. (3). i t j 3 t j le shares and particulars relating thereto (s. 52). 

to forward to the registrar the ° Un ^ * compan 7 an(d its directors and managers 

obligation does not come t 8Umn \ ary and tRe Rst specified in the section 8, and the 

_ _ n ° n t ^ e date on which by default the penalty begins 


1 . 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


General Glauses Art- fv c -—____* 

p- B -329 32 L. T. 396 X EdmonH S u 3 ’ cL (59) i Gibson v. Barton [1875] 10 

[| 9n] 1K. B. 5 ’ 8 8 mond3 V. Foster [1875] 33 L. T. 690. See also Park v. 
a. L. 358 P. c. 

Mother Lod^Gd^M 6 C °' v ‘ Roper [1892] A C 125 

Moseley v Vnfflf Mln « v * Hill [19031 19 T I VSi 

Trustees ’ 1 clo^ n 119041 2 Ch ‘ Fa matina D. Corporation v. 

o” wS “"“m'" ° f T “ [»30) P. C. 151. 54 Bom. 

V. CBS'S"* S a®™ ’ <=• B. 554. 
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to accrue. Therefore all persons, who at any time during the default in complying with 
the provisions of this section acted as directors or managers, arc liable to be convicted; 
it is immaterial that some or all of them were not legally qualified to act as directors or 
managers until after the date when the penalty first accrued 1. The fact that the mana- 
ging directors and the secretary had resigned their positions before the prosecution for 
the non-compliance with the provisions of the section was started, docs not free them 
from their liability 2. 

Sub-s (5). It is no defence to a charge under this section that there was no gener¬ 
al meeting held, the persons charged having been themselves parties to the default in 
holding the general meeting 3. But a continuing daily fine may not be imposed where 
owing to no meeting having been held it is not possible to remedy the default 4. If 
default is made in holding the general meeting and in filing the return, penalties are in¬ 
curred under this section as well as under s. 76 5. The word “default” is a word of 
general import and includes failure or omission 6. “Default” implies a wilful continued 
neglect to do an act required to be done 4. A statutary offence is committed where the 
transaction is not malum in se 6, 

In order that a conviction under this section, s. 77 (10) and s. 134 (4) of an officer 
may be sustained, the only thing the prosecution has to prove is that that particular officer 
knowingly and wilfully authorized or permitted these defaults. The section speaks also 
of authorisation of those defaults, but it is not necessary to prove that, as the offence is 
also complete if the officer knew of the defaults and permitted the defaults 7. 

As to the penalty for wilfully making a statement which is false in a material parti¬ 
cular, see s. 282. 

For the form in which the annual list and summary must be made see From E in 
the Third Schedule. 

As to the right of a person to obtain copies of the list and summary see s. 36, sub-s. (2). 

The forwarding to the registrar of the list and summary, which upon the face of 

Magis- them purport to satisfy the requirements of the Act, is not a sufficient com- 

trate s pliance with the section, unless such a list and summary are in accordance 

power &. , 

jurisdic- with the facts, and the Magistrate has jurisdiction to enquire into the truth 

tion. or falsehood of the statements contained therein 8. But questions of nicety 

as to the title to shares and the right to be on the register cannot properly be deter¬ 
mined by the Magistrate, and with reference to such questions he ought to accept the 
company’s register as practically conclusive 9. A charge under this section cannot be 
sustained, unle 39 there is evidence that the previous return is correct, because otherwise 
one must arrive at the conclusion that if there is any mistake in one year it cannot be 
corrected in the next (see the last case). 


1 . 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Totaram v. Emperor [19161 17 Cr. L. J. 242, 34 I. C. 262. See also R. v ’ 

[18911 2 Q. B. 588. The word “manager” includes a manager de son tort : ^ lDSO 
v. Banon (supra) ; R. v. Lawson [1905) 1 K. B. 541 ; Coventry & Dixon s case 
[18801 H Ch. D. 660 ; Edmonds v. Foster (supra). 

Chhabil Das v. Emp. [1914] 15 Cr. L. J. 300, 23 I. C. 508. .. , a 

Park v. Lawton [1911] 1 K. B. 588. The default must however be found 
fact—sec Surendra v. Emp. [1941J 43 C. W. N. 1130; see notes to s. P 
Dort6 v. South African Superaeration [1904] 20 T. L. R. 425. 

Ibid ; Gibson v. Barton [1875] 10 Q. B. 329. 

Garrard v. James [1925] Ch. 616 at p. 622. also 

Ballav Das v. Mohan Lai [1936] C. 237, 39 C. W. N. 251, ’ l 521 . 

Lakshmana v. Emp. (infra) : Sundar Das v. ^mp- [192?] 51 . Lakshmana 

Briton Medical Sc General Life Association Co. 188 T 8 J, 3 *Ch. U. <Di . pra ). 
v. Emp. [1932[ M. 497, 35 M. L. W. 66. 9. Lakshmana v. Emp. P 
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Trusts not 
to be en¬ 
tered on 
register. 

Object of 

the section. 


A Presidency Magistrate ha, jurisdiction under , 182. C, C. to try an offence 
under the section, and even if he has not, s. 531 Cr. P. C. cures the defect . 

33 No notice of any trust, expressed, implied or 
constructive, shall be entered on the register, or be re- 
ceivable by the registrar* 

The object of the section is (1) to relieve the company from taking notice 

of equitable interests in shares and (2) to preclude persons claiming under 

equitable titles from converting the company into a trustee for them 2 . 

Although a member is merely a trustee to the knowledge of the company, he is liable 

for calls and other obligations of his membership. The lien of the company 

Company will prevail over the title of the cestui que trust 3. But a company, which in 

recognizes ^ f ace notice t h at t h e shareholder is not the beneficial owner of the 
no trust— . 

equitable shares, makes advances or gives credit to the shareholder, is not protected 

rights. by t b e section or by the provisions to that effect in the articles of association, 

and the company cannot in such circumstances assert against the benefi¬ 
ciaries a lien on the shares for the indebtedness of the member 4. The company is not 
relieved from the obligation of giving effect to equitable rights of which it actually has 
notice, and its own lien will not take precedence of charges prior in date of which it has 
notice at the time of making the advance 5. But a company is not concerned to enquire 
whether trustees who are registered as shareholders are acting within theiT powers in 
dealing with the shares 6 , and can enforce its own rights against the persons in whose 

names the shares stand 7. A company lending money on the security of its shares will 
however be bound by constructive notice 8 . 

Though a company is not bound to recognize a trust in respect of its shares, yet that 
wou not prevent a Court from recognizing such a trust in a suit in which evidence of 
that trust is forthcoming and from considering the rights between the parties 9 . 

esult of this section, where there are several mortgages, the mortgagee first in 
Priorty of C as priority, not the person who first gives notice to the company 10. 
mortgages. LordEsher, M. R. said : “The law has given the company the right to say 

have a right to lake "^dee of y^u’ « “ “s “ T “ ‘ “ Y ° U 

you, 11 . See notes to s. 28. 

But, as observed by Stirling T T «« u , 

held sees fit to deal with rh* u 8 ’ r Where the c °mpany in which the shares are 

wun the shares for its nu,n .c__^ 


be affected with notice of the 


its own benefit, then that company is liable to 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 

S. 

9. 

10 . 
1 1 . 
12 . 


interest of a third party” 12. 


Debendra v. Registrar (supra) 

Buckley, 10 th ed n 75 . V j 

New London & Brazilian Bankv r'H ", 9 [ 189 °] 24 Q-- B - D - 613 - 

Mackereth v. Wigan Coal & 1 Btockl ebank [1882] 21 Ch. D. 302. 

Bradford Banking Co v h! " S?’ M916] 2 Ch. 293. 

Hopkinson v. R 0 l t [186H o u B /, lggs > Son & Co. [1886] 12 App. Cas. 29 ! 
Simpson v. Molson's Bank 11 mV, S' 5 1 4 ‘ 

New London &. Btazm.,, n 5 A ’ C - 27 °- 
ank (supra) ; Rearden v Prm" Y" Broeklebank (supra) ; Simpson v. Molson’s 
Longman v. Bath Elecuic Tr 1 Bank il896 l 1 1 R - 532 C A ' 

Coal &. Iron Co. (supra) 3mwa V 3 [1905] 1 Ch. 646 ; Mackereth v. Wigan 
Dnarwar Bank v M K 

£ 4 ‘. : . ¥!S ket «th V. Wigan'coal' l ® 7 , 81 tl931 J B - 269 • 33 B °m. L. R. 250, 133 I. C. 
Societei General. v . wllk e h°,l^ Co. (supra). 

Re Perkins [1890] 24 Q B n’S 1 11 App. Cas. 20 . 

Rainford v. Jam e3 Kefch & W' 

& Blackman Co. [1905] 2 Ch. 147, 161. 
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As between the trustee and the cestui quc trust, the latter is the shareholder and is 

Trustee , A , '° lnc ' emnif '' the tru9tee “g^nst all liabilities attached to the shares 

and cestui Althou g h a company cannot put the cestui qua trust on the list of 

? ue trust. contributories, it may be entitled to enforce the trustee’s right to indem- 

nity 2. 

The particulars of lien also may not be entered in the register 3. 


34 . (i) An application for the registration of the transfer of 

Transfer of m a C0 ™P an y ma J ^ made either by the transferor 

shares. or the transferee, provided that where such application is 

i .7 , by t ie trans f eror no registration shall in the case of 
partly paid shares be effected unless the company gives notice of the 
application to the transferee and subject to the provisions of [sub¬ 
section _ (7)J the company shall, unless objection is made by the trans¬ 
feree within two weeks from the date of receipt of the notice, enter in 
its register of members the name of the transferee in the same manner 

and subject to the same conditions as if the application for registration 
was made by the transferee. 

u tFl. F° r P ur P oses °f subsection (i) notice to the transferee 
shall be deemed to have been duly given if despatched by prepaid post 

r< ? y e transferee at the address given in the instrument of transfer and 

shall be deemed to have been delivered in the ordinary course of post. 

(3) It shall not be lawful for the company to register a transfer 
of shares in or debentures of the company unless the proper instrument 
of transfer duly stamped and executed by the transferor and the trans¬ 
feree has been delivered to the company along with the scrip : 

Proviaed that , where it is proved to the satisfaction of the directors • 
of the company that an instrument of transfer signed by the transferor 
and transferee has been lost, the company may, if the directors think 
fit, on an application in writing made by the transferee and bearing 
the stamp required by an instrument of transfer, register the transfer 
on such terms as to indemnity as the directors may think fit. 

(4) If a company refuses to register the transfer of any shares 
or debentures , the company shall , within two months from the date 
on which the instrument of transfer was lodged with the company, 
send to the transferee and the transferor notice of the refusal. 


5 ) If default is made in complying with sub-section (4) of this 
section , the company and every director, manager, secretary or other 

■>* Butler v. Cumpston [1868] 7 Eq. 16; James v. May &. West London &c. Co* 
lity 11873] L. R. 6 H. L. 328; Hemming v. Maddick [1872] 7 Ch.ApP^, 
Hughes-Hallet v. Indian Mammoth Mining Co. [1883] 22 Ch* D- » jjg 
mm . taker v * Kershaw [1890] 45 Ch. D. 320 ; Hardoon v. Belihos [I90IJ A. 

i, but see Wise v. Perpetual Trustee Co. [1903] A. C. 139. . financial 

2 * British Nation L. A. Assn. [1878] 8 Ch. D. 679 at p. 708 ; National r 

[1868] 3 Ch. App. 791. 

Key & Son [1902] 1 Qh. 467. 
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officer of the company who is knowingly a party to the default shall 

bfllMe to a fJJ excels fifty rupees for every day durmg whch 

the default continues. 

(6) Nothing in sub-section (3) shall prejudice any power of the 
company to register as shareholder or debenture holder any person to 
luhom the right to any shares in or debentures of the company has been 

transmitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the com¬ 
pany under its articles to refuse to register the transfer of any shares. 

This section has been substituted by the Companies ( Amendment) Act, 1936 for 
the original s. 34 which ran thus : 

Registra- 34. On the application of the transferor of any share or 
tion of interest in a company, the company shall enter in its register 
transfer at 0 f members the name of the transferee in the same manner 

transferor. anc * su bj ect to the same conditions as if the application for the 

entry were made by the transferee. 

In sub-s. (1) the expression “sub-section 7” has been substituted for the expression 
“sub-section (4)” by the Companies (Amendment) Act II of 1938. 

The Act did not lay down the procedure for the transfer of shares and this was 
t £ generally provided for in the articles of a company. Undue restrictions 
section. u P on transfers and undue delay in registering transfers were not un¬ 
common. This section, while leaving a discretion with the directors to 
refuse transfers, requires, for a transfer application either by the transferor or the 
transferee, notice to the transferee in the case of an application by the transferor, 
thi_ use of the proper instrument of transfer required by the company, and notice 
, V company to the transferee and the transferor in case of refusal of registration. 

i ' , P escribes a penalty for default in complying with the terms of sub-s. (4)* See 
Introduction. 

i , nsferee does not apply to have the transfer registered, the transferor can, 

Thi ,Ttion "H aPP ! iC f 0n t0 the C ° Urt for rectification of the register of members 1. 
_ w intended for the protection of the transferor if the transferee fail to 

of < tran < s- >n the c ^ 0 ^ gettln 8 tbe transfer registered 2. But it is the duty of 

feror. are ° r f ° 8ee tbat all formalities necessary to complete the transfer 

performed, they cannot”!*' ^ however the directors fail in their duty to see them 

Sub-s. 0). An arT? * ** hold the «««&«* liable 3 * 

inspite of the absence oTln C COnfernng upon the directors power to transfer shares 

Sub-s. (7). Where tran8 ^ er * 8 u ^ tra v* res this section 4. 

ably and bona fide exercise th • ireCt ° rS in refusin g to register a transfer of shares reason- 
As to transfer of ^ P ° Wers unc * er the relevant articles, the refusal is valid 5. 

As to the liability ^ ‘° 3 ' 28 at>d reg ‘ 18 ' Table Al 

-—--^ ^Past member in the winding up, see s. 156. 

2: [18731 16 Eq . 559:- 

Murray v. Bush [1873] L l l 885 l 14 & B * D - 882 ‘ 

Madhava v. Can LJlh R ’ 6kl - L- 37. 


3. 

4. 


5 . 


W. N. 28. Bankin g Corpn. [19411 M. 354, [19401 2 M. L. J. 937, [1941] 
' T "“ h '" & U9M1M T. UR. ICO. 
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35. A transfer of the share or other interest of a deceased 

Tranifer mem ber of a company made by his legal represetative 
by legal shall, although the legal representative is not himself 

tatWe'. en " 3 mem ber, be as valid as if he had been a member at 

the time of the execution of the instrument of transfer, 

A deceased member remains a member so long as his name remains on the register 
Rights of w ltBout notice to the company of his death 1. The executor or adminstra- 
executors tor a deceased member does not become a member, unless he consents to 
and legal be treated as such and to be entered on the register of members 2. The 
ative8 SCnt executor however can insist on being entered as a member in his own right, 

without any reference to his representative capacity 3, unless the articles of 
association contain some authority to do so 3. The company must enter the names of 
the executors on the register in the order desired by the latter 3. 

The legal representatives of a deceased or bankrupt member are entitled to receive 
on behalf of the estate any dividends, bonuses or benefits attaching to the shares and 
are liable to be put on the list of contributories in their representative capacity 4 ; but 
they are not members unless they have become so by formal registration 5. Until they 
do this, they are not entitled to receive notices from the company 6. 

The legal representatives of a deceased member can transfer the shares before 
getting themselves registered as members 7. Before registration they are liable for colls 
only in their representative capacity, but after registration they become personally 
liable 8. A company cannot reject the executor’s claim to the shares relying upon its 
articles which enable it to refuse transfers 9. Articles forbidding executors to exercise 
the rights of a member until they have been registered have been held to refer to the 
exercise of rights on their own behalf and not on behalf of the testator’s estate 10. As 
regards the executor’s right to transfer the shares of the testator, reg. 22 of Table A gives 
the directors the same right to decline or suspend registration as they would have had 
in the case of a transfer by the deceased member before his death. But to exercise this 
tight there must be a valid resolution of the board 11. See notes to reg. 22, Table A. 

On the death of a holder of partly paid shares, the company cannot intervene to 
prevent distribution of the estate, unless a call has actually been made 12. 

Shares or stock registered in the name of a lunatic can only be transferred, un er 
_ an order made’in lunacy, by the person named in the order 13. A truste 

shares^ 8 * n bankruptcy may disclaim the bankrupt’s interest in unsaleable or o 
_ readily saleable encumbered shares 14. ____ 

1* Per Davey L. J. in New Zealand See. Co. v. Peacock [1894] 1 Q- B. ^22. 

2. Bowling Sc Welby’s Contract [1895] 1 Ch. 663 at p. 670. 

3. T. H, Saunders Sc Co. [1908] 1 Ch. 415. 

< 4. Vide ss. 160 and 161. , 

James v. Buena Ventura See. Syndicate [1896] 1 Ch. 456. 

Allen v. Gold Reefs of West Africa [1900] 1 Ch. 656. 

Simpson v. Molson’s Bank [1895] A. C. 270. „ . » a [1879] 4 App- 

8. Duff’s Executor’s case [1886] 32 Ch. D. 301 C. A ; Buchan s case [1»^J 

„ Cas. 547, 549 ; James v. Buena Ventura &c. Syndicate (supraj. 

Bentham Mills Spinning Co. [1879] 11 Ch. D. 900. 

J-0* Llewellyn v. Kasintoe Rubber Estates [1914] 2 Ch. 670. 

IJ* J? ac Lney Pavilion [1924] 1 Ch. 276. nqn71 1 Ch. 72- 

^§|* Re King, Mellor v. South Australian Land &c. Co. [1907] 

M* New York Security Trust Co. v. Keyser [1901] 1 Ch. 666. 

*4. Wise v. Lansdell [1921] 1 Ch. 420. 


Lunatic’s 

•hares. 
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A notice served at the registered address of a deceased member is valid, if the 
company has no notice of his death X. If the company is aware of the 

Notice in death the notice'should be served on the legal representative. It will be 

death of a valid ’if the notice comes to the knowledge of the executors 2. Probate 
member. is not noticc to t h e company of the contents of the will of the deceased 

member 3. 

If the articles require that upon creation of new shares they should first be offered 
Rights of to the members, the estate of a deceased member must have the benefit 4. 
the estate The executor, though he has not registered himself as a member, can give 
°. notice in case of a reconstruction under s. 213 (now s. 208-C) and has the 

Cvl ill C 111" 

ber to new same right to dissent from a reconstruction scheme 5. 
shares. 

The expression “personal representative” means the duly constituted representative 

according to the law of the country in which the company is registered 6. A transfer 

“Personal executed by one of two executors, not registered as holders of the shares, 

represen- may be a valid transfer 7 ; but where the names of the executors are placed 
tative.” i i 

on the register, they become joint shareholders in their individual capacity, 
although they may be described as executors in the register, and consequently the shares 
can only be transferred by means of transfer executed by all of them 7. 

See notes to regs. 21 and 22 of Table A and to s. 160. 

36 . (i) The register of members, commencing from the 
inspection a * e 0b registration of the company and the index 
of roister of members, shall be kept at the registered office of the 
bers. company and, except when closed under the provisions 

such reaso 0 nable 1S restriaio h ns n a S d S inS business hourS (f ub J ect . to 

imnncA c .i Ct ons> the company in general meeting 

allowed P for ’ inspection?°b ^ ^ tW ,° h ° UrS in each day be 

payment of one rupee or tch ^ SpeCt '° n ° f an / other P erson ° n 
prescribe, for each insne k a SUm aS the com P an y 
may make extracts therefrom ° n# Any SUC ^ mem ^ er or ot ^ er P erson 

the register! or of'^ pers ? n ma V require 


- - , VJI or anv nart .-T ~ r - 1 - 1 -- a C °py ^ 

required by this Act ^ * thereof, or of the list and summary 

six annas for every ’h 0 ^ 3 *!? part thereof, on payment of 

required to be copied wor< ^ s or fractional part thereof 

required by any person if com P an y shall cause any copy so 

ten days , exclusive of non 1 6 Sen , t t0 that person within a period of 

- jfjngdays and days on which the trans - 


New Zealand Gold' 

EH .1 & &’■ P ~“‘ l-P-l; 


2. James v. Bu 


Tricumdas Mills Co. v. Haji Saboo 


3. 

4. 

5. 

6 . 
7. 


Janies v. ouena V 

Grundy 3 ' P Br f°' Syndi «* <«pr«> at p. 467 : Allen v. Gold Reefs 

lames 1 Ch. 444. 

New York Brew ^ asintoe Rubber F^ 6 ^ su . pra ^ » Allen v. Gold Reefs (supra). 
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fer books of the company are closed, commencing on the day next after 
the day on which the requirement is received by the company. 

(3) ' If an y inspection required under this section is refused or if 
any copy required under this section is not sent within the proper 
period the company and every officer of the company who is in default 
shall , be liable in respect of each offence to a fine not exceeding twenty 
rupees and to a further fine not exceeding twenty rupees for every day 
during which the refusal or default continues and the Court may by 
an order compel an immediate inspection of the register and index or 
direct that copies required shall be sent to the persons requiring them. 

In Sub-s. (I) the words in italics have been inserted by the Companies (Amendment) 
Act, 1936 which has also added the words in italics to sub-s. (2) The new sub-s. (3) has 
Amend- keen substituted for the original one. These amendments closely follow 
ment. the provisions of s. 98 of the English Companies Act of 1929 (printed in 

the Appendix). For the effect of these alterations see Introduction. The 
original sub-s. (3) of s. 36 ran thus : 

( 3 ) If any inspection or copy required under this section is refused, 
the company shall be liable for each refusal to a fine not exceeding 
twenty rupees and to a further fine not exceeding twenty rupees for 
every day during which the refusal continues, and every officer of the 
company who knowingly authorises or permits the refusal shall be liable 
to the like penalty, and the Court may by order compel an immediate 
•inspection of the register. 

Where a person, entitled to obtain inspection of the register, applies for inspec¬ 
tion during business hours and not at a time prohibited under the next 
Inspection following section, such inspection must be granted 1, and even a temporary 
of members re f u sal, based upon grounds of convenience to the company’s business, will 

render a director liable to the penalty 2. A member was not entitled to take 
extracts or make copies himself 3. 

Object of inspecting the register is immaterial ; for even if it be known that the 

object is antagonistic to the company, it is illegal to refuse inspection or 

Object is . 

immaterial. copy * . ... 5 

The right to inspect ceases upon the commencement or winding up 
and if inspection is required after that, an order of the Court must be obtained under s. 
241. Such an order entitles the party to inspect and take copies himself 6. He need not 
_ pay the liquidator a fee for having the copies made 7. The result o 

iH8pect° authorities as to the nature and extent of the common law right which any 

.member of a corporation has to inspect the documents of the corporation^ 

Bevan v. Webb [1901] 2 Ch. 59. 

Queen Empress v. Beer [1898] 20 All. 126. Eastern 

Balaghat Gold Mining Co. [1901] 2 K. B 665 ; but see Mutter v. EMC 

Midland Ry. Co. (infra) and Neslon v. Anglo-American Land 6cc. g 
[1897] 1 Ch. 130. This has been remedied now [see sub-s. (11- . Mutter 

Davies v. Gas Light &. Coke Co. [1909] 1 Ch. 248 .on appeal 708 
v. Eastern Midland Railway [1888] 38 Ch. D. 92 ; R -■ v. 

29 L. T. 922 ; Holland v. Dickson [1888] 37 Ch. D. 669. 

Kent Coalfields Syndicate [1898] 1 Q. B. 754 C. A- 
Kelson v. Anglo-American Land &.c. Co. [1897] 1 C . 

Re Arauco Co. [1899] W. N. 134. 


1 . 

2 . 

3. 


4. 


5. 

6 . 
7. 


142 


INDIAN COMPANIES ACT 


[ S. 38 


, . . • ■ rn rases where the member has in view 

is that the privilege of inspection is confined to 

some definite right or object of his own and to those documents wh.ch would tend to 

illustrate such right or object 1. • 

It would be a breach of duty on the part of the directors to allow the register of 

members to be removed from the registered office of the company, and a 

Removal ^ solicitor cannot have a lien on it even if the company in general meeting 

tere I d reglS ~ pass such a resolution, because there are other persons, e. g., creditors who 

office. have a right to inspect it 2. 

The liquidator and not the receiver for debenture-holders should have 

the custody of the register upon a winding up 3. 

A company may, on giving seven days’ previous notice 
by advertisement in some newspaper circulating in the 
district in which the registered office of the company 
is situate, close the register of members for any time 
or times not exceeding in the whole forty-five days in each year 
but not exceeding thirty days at a time. 

By the Companies (Amendment) Act, 1936 the words “seven days’ previous” have 

Amend- been inserted, the words “forty-five” have been substituted for the word 

thirty and the last portion in italics has been added. See Introduction. 

Where a company keeps a British register as well under s. 41, the advertisement 

n^nf rt * SC " must i n some newspaper circulating in the locality wherein the British 
ment * register is kept 4. 

(i) If- 


Custody. 

37. 

Power to 

close 

register. 


ment. 


38. 

Power of 
Court to 
rectify 
register. 


(b) 


in em 


(a) the name of any person is fraudulently or without 
sufficient cause entered in or omitted from the 
register of members of a company ; or 

* s i mac K or unnecessary delay takes place 
to be^a°membe e ^^ St:er ^ ^ act an ^ P erson having ceased 

comSnrmT^l d ’.° r u ny r> member of the company, or the 
/ y t0 tk e Court for rectification of the register. 

order rectificatiorT (tf refuse , the application, or may 

of any damages sustained hv 8 ‘ Ster 3nd payment b y the company 
such order a! to cTs ^ it LT T' 7 and may make 

M On n lts discretion thinks fit. 

decide any qulstkjn'relatino t tbis , section the Court may 

party to the application to 1^° V 6 tlt: e of any P erson who is a 
from the register whei-h* Ve bls name entered in or omitted 
alleged members nr k * ^ uest ^ on arises between members 
the one hand members or alleged members 

- —company on the other hand; and 


or 

on 




1 . 

2 . capital hire Insurant' TWiS® 11 US 8 * 32 Bom - 466 P.C. 

I' S n 47 V V South MetropoCn [18 i 3) 24 Ch - D. 408 at p. 414 
4. S. 42, sub-sec. (2). n ^wery Co. [1892] 1 Ch. 442 
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“Sufficient 

cause.” 


Where 
register 
may be 
rectified. 


generally may decide any question necessary or expedient to 
be decided for rectification of the register: 

Provided that the Court may direct an issue to he tried in 
which any question of law may be raised ; and an appeal from 
the decision on such an issue shall lie in the manner directed 
by the Code of Civil Procedure, 1908, on the grounds mentioned 
in section 100 of that Code. 

Sub.s. (1) (a). In any case in which the company and its directors literally and 
bona fide carry out the provisions of the company’s articles, it or they 
cannot be said to be acting without “sufficient cause.” It is a misreading 
of those words in this section to suppose that they confer upon the Court 
jurisdiction to make a roving enquiry as to whether what has happened is desirable or 
even reasonable 1. 

The power to rectify the register has been exercised by the Court in the following 
circumstances : Where there has been misrepresentation in the prospectus ; where it 

is expedient to pass an order which will bind all the shareholders and 
effectually bar any subsequent application for restoration of a name struck 
out by the directors; where shares have been improperly issued at a 
discount ; where the application for shares has been made in the name of 
a person without his authority ; where there is no valid allotment of shares ; where 
allotment is not made within a reasonable time ; where the allotment is irregular; 
where transfer of shares has been improperly registered or registration of transfer has 
been refused ; where the company puts in the register matters which are not required 
by the statute ; and in order to set right allotment of shares which have been issued as 
fully paid up without a proper contract being filed 2. 

The Court has ordered rectification of the register, where the allotment was 
irregular 3, where the company wrongfully refused to register a transfer 4, where 
the company acted on a forged transfer 5, where the transfer was a colourable 
transaction 6, where shares have been transferred to avoid liability 7, where a person 
has been induced to take shares by fraud or misrepresentation 8, and where shares have 
been improperly surrendered 9. The name of any person improperly entered or omitted 

must be considered to be entered or omitted without “sufficient cause” 7. 

A person gave his bankers a continuing guarantee and deposited with them 
certificates of shares of a certain company with a memorandum charging the shares as 
security for payment on demand of all moneys due or to become due to them and upon 
default by him in paying or further securing on demand any money secured, aUt ^°, ^ 
them without further notice to sell the shares. Upon sale by the bankers of the s a ^ 
the shareholder brought an action for rectification of the register . the . 

Lords held that the shareholder was entitled to have the register rectified by ^ 

Jffs name thereto, on the ground that there was no effective demand fo r paymen t^-. 

Kasiviswanathan v. Indo-Burma Petroleum Co. [ 1936] R. 52, 16*- 

2. Hals. pp. 154 Sc 155 and cases cited there. 

3. Portuguese Consolidated Copper Mines [ 1889] 4- Ch. 

4. Stranton Iron Sc Steel Co. [1873] 16 Eq. 559. 

5. Bahia Sc Sanfrancisco Ry. Co. [1868] L. R-3 Q. B- 5 4. 

6. Discoverers’ Finance Corporation [1908] 1 Ch. Hi. 

7. Ex p. Kintrea [1869] 5 Ch. App. 95. 

8. Rees River Silver Mining Co. [1867] 2 Ch. App. 

Bellerby v. Rowland Sec. Co. [1902] 2 Ch. 14- 
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Court’s 

power. 


the attempted sale of the shares, the demand which was made having been superseded 

by the security and the mortgage subsequently given and executed 1 . 

Alteration of the register will not however be made where the transfer is not 
registered owing to a decision of the directors bona fide come to and within 
Where not. ^ (he transfer oug ht not to be registered 2, or if something 

remains to be done to complete the transfer 3, or if the articles require the directors 
to exercise their discretion and they have not yet done so 4. 

On an application for rectification on the ground of misrepresentation in the 
prospectus by the omission to disclose certain facts, it is not enough for the applicant 
to show mere non-disclosure of the facts ; he must show that if the facts had been 
disclosed it would falsify some statement in the prospectus 5. If the time between 

discovery of the true state of things and repudiation be too long, the Court 
will not grant the application for rectification 5. But mere delay in 
applying is itself not a ground for refusal to order the register to be 
rectified 6 . In order to give jurisdiction to the Court, it is not necessary that there 
should be actual default in the company 7. The jurisdiction is general and not con¬ 
fined to cases where there ha 9 been error, mistake or default on the part of the 
company 8 . 

The Court has power to rectify the register after 9, as well as before, a winding up 

Before and ° rt ^ er ^ Cen PaS3C< ^ a proper case ** may make the date of 

after win- registration retrospective 10 . But after the winding up order, it is too late 

ding up. to rescind a contract for taking shares on the ground of fraud, unless the 

contract is void ab initio 11 . The power is however entirely discretionary, 
°^ irt not exerc ‘ 9 e it where the only object of the applicant is to save the 
P ,. , ta ing ^ etters administration and of a legal transfer of the shares in the 

app .cants name. 12 . It is a matter of discretion whether the Court will exercise the 

Power is 3 ^ i ur * s dlction, and in a complicated or doubtful case the jurisdic- 

1 n j C t0 exerc ^ se d ; but where the legal title in the applicant 

, C 01 er ou ght t0 13. Although persons are not entitled ' 

with a discretion in th^p lt ° th e jurisdiction under this section is unlimited, 

where an immediate rectification m ^ d ! C “ m . 8tancc# of each case : “In a simple case 
section ; but if the case u r i- j CSSential » lt ma Y be desirable to apply under this 
of shares applies to have h ^ ^ should be br °ught” 14. Where a holder 

share capital hein* vitall^ re ™ 0ved from tbe Te giater, a mortgagee of the uncalled 
.. 1 _y^^erested^ in the proceedings is entitled to oppose the 

I Ai Unter , v * Hunter [19361 A P rn 
Alexander Mitchell* ° Iiq*» 

Bank [1879] 4 App. Cas^fiM 8 ' 9] 4 A PP' C «- 548 ; Mitchell v. City of Glasgow 
Marino’s case 11867’ 7 ri a 
W alker's case [18661 2 P'^PP- 596 - 

Christineville Rufcb 1 E ^-”4; Hackneypavilion (1924] 1 Ch. 276. 

Mahadevi v. Motiram [ 1939 , L 1911 i1Nh 2 ’ 6 , 106 L. T. 260. 

Ex. p Shaw [I 8771 2 n R n 6 °v ’ 20 P ' L - T - 703. 

~ « 

!»~ .KXtwSkj 1 " «' ,J * "" 

Ex'n SK Sura ; ee Bara Bazar Co ??Q?m « / A ^ aba9t er’s case [1869] 7 Hq- 273. 

P?rM Sh r (supra )* 9201 55 L C * 751 > 12 Bur. L. T. 194. 

t cr Mookerje J. in D a i 

V. Tmnevelly Mill, Ca U928lM g ' 'rU 1 ? 20 ! 47 Cal ' 901 > fol| owed in Mohideen 

1 M - 571 > 2 8 M. L. W. 932, 111 I. C. 225. 


discre¬ 
tionary. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7. 

8 . 
9 . 

10 . 

12 . 

13 . 

14. 


see Ward Henry’s case [1867] 2 Ch. 
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application 1* In exercising the discretion regard must be had to the justice of 

the case 2. 

The Court is not bound to dismiss an application under this section as premature 
on the ground that there has been no refusal to register by a properly constituted board 
of directors, and it may treat the defence set up as such refusal and deal with the 
application on the merits 3. An application for registration of transfer will be refused 
unless it is shown that the directors had acted capriciously and not honestly 4. 

Where the articles give a discretionary power to the directors to refuse registration 
Directo * a trans ^ er anc ^ a PP ears that they have bona fide considered the matter, 
discretion. *Be Court will not compel them to disclose their reasons 5 ; but when the 

reasons are disclosed or evidence is produced as to the reasons, the Court 
can and would consider them 6. Reasons for refusing to register transfers should not 
be arbitrary, capricious and wanton 7. Where the directors refuse registraiton of 
transfers without assigning any reason, the Court has jurisdiction, even without reference 
to the directors or the company, to determine whether the transferee had a right under 
the articles to have his name registered 8 . The powers given by the articles to the 
directors to refuse registration of a transfer are to be exercised in the interests of the 
company, and the Court will order rectification where the directors refuse rectification 
on the mere ground that the transferor has informed them that the transfer was 
effected by misrepresentation 9. 

♦ 

A power for directors to refuse to register transfers if “in their opinion it is contrary 
to the interests of the company that the proposed transferee should be a member 
thereof’ only justifies a refusal to register upon grounds personal to the proposed trans¬ 
feree 10. It doe9 not justify refusal to register transfers of shares in small numbers, 
because the directors do not think it desirable to increase the number of shareholders, 
or because they think that the transfer is not bona fide but that the tranferee is mere 

nominee of the transferor and the transfer is made to increase the number of share¬ 
holders who will support him in a policy which the directors disapprove 10. Of course 
the directors are entitled to disapprove of a transferee, because they are apprehensive 
that his position as a shareholder may enable him to acquire, and to pass on to others, 
information the divulgence of which might be contrary to the interests of the company. 
But where the directors make up their minds without considering the personality of 
the transferee, it cannot be said that there has been a proper exercise of their 
discretion. In such cases the register would be rectified by registering the name of 

the transferee 10 . 

The directors can rectify the register where the Court would under similar circu 
stances order rectification 11. Where the directors acknowledge that a shareholder 


1 . 

2 . 


Ramesh v, Jogini (supra). , . „ n ,«hten) ; 

Trevor v. Whitworth [1888] 12 App. Cas. 409 at p. 440 (per Lord Macnag 

Luchmee Chand v. Bengal Coal Co. [1882] 8 Cal. 317- 

Muir Mills Co. v. Condon [1900] 22 All. 410. u i also 

Sree Mahant Kishora v. Coimbatore S. &. W. Co. [1903] 26 Mh* • ^ ^ 404- 
Ex p. Penney [1873] 8 Ch. App. 446 and Coalport China Co. l 10 ^ J 
Muir Mills v. Condon (supra;. 

Ibid 6*. Matheson v. Nath Singh Oil Co. [1913] 18 I. C. 481- 
7. Matheson v. Nath Singh Oil Co. [1913] 18 1. C. 481. 

• Rajnagar Spinning &.c. Co. v. Manilal [1912] 14 Bom. L. R* 

* Yodh Raj v. Lakshmi Insurance Co. [1935] L. 123, 152 I. C. 


3. 

4 . 

5 . 

6 . 


in" E.aj v * Lakshmi Insurance Co. [1935] L. 123, 152 I. 

11* Steam Shipping Co. [1917] 1 Ch. 123. mcoai 

. *1. Harley’s case [1875] 10 Ch. App. 157 ; Smith v. Brown [1»*>J 

- : .. 


A. C. 614 P- C - 
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entitled to 


rectifi- 
cation. 


rectification, they do this without the necesstty of an application to the 
Court 1, for the company is not bound to fight every claim 2. Cancella- 
S£ 2 °o 7 tion of shares by directors, where the shareholder has valid grounds 

for cancellation, is good and effectual, although the shareholder claimed 
such cancellation on invalid grounds, not being at the time aware of the 
existence of valid grounds 3. If an officer of a company, under a mistake, strikes out 
the name of the member properly registered, this is a nullity and must be disregarded. 
The Court will order rectification of the register so as to “restore and retain” the name 
of the shareholder 4. 

Where a company refuses to register a transferee on account of his failure to 
comply with certain prescribed rules and formalities, the latter may apply for rectifica¬ 
tion. Such rules and formalities are matters which the company may or 
formaUties may not insi3t u P on an d it has always the right to accept such evidence as 

satisfies its mind that the applicant has a right to be registered 5. When 
the transferee has complied with what is required of him, he is entitled to assume that 
the company has acted in accordance with its internal regulations so far as the sanctioning 
of the transfer is concerned (see note 7 of last page). But refusal by an officer who had 
no authority by the articles to refuse registration is no refusal by the company 6 . 
Estoppel Where a company refuses registration of a transfer alleging that it has 

of com- a lien on the shares, it is estopped if it had once recognized a previous 
pany. transfer (see note 7 of last page). 

Where a shareholder having sold his shares applies to the company for registration 
Where of the transfer, but before registration the company goes into liquidation, 
winding up tbe shareholder is entitled to have the transferee’s name entered in his 
intervenes. P lace as contributory, if he shows sufficient cause, or default or unnecessary 

delay on the part of the company in entering that fact on the register 7 . 

!/i COntract unc * er the shares have been taken is void and not merely 

voi a c, t e name against which the shares stand may be removed even after winding 

up has commenced 8 . But where the removal of a member’s name was in consequence 
of an invalid surrender, it was replaced even after a lapse of seven years 9 . 

• • Stri ^ ing out or expunging a member’s name from the register is 

an omission of his name within the meaning of cl. (a) of this sub-section. In such a 

r^'lcrf TT 0f members wil1 be directed 10 . In order to succeed in 

* Z rem ? Val ° f I 1 " name register, the applicant must show that 

it was entered there without sufficient cause 11 . 

P , A mem i n "u C «ed to tr m b T Ved from thC " giSter ^ *<= was 

mUrepres- pectus 12 , provided that the ^ y^ ™ misrepre5cntation in the pr ° 3 ' 
entation. anc j , r . application is made within a reasonable time 

---—--- n __^u p has commenced 13, and proper material has been 

2. Rajnagar Spin^ing^c^Co' IPh/' ^moi', ld [1921 1 2 K B ' 260 at P- 28 0. 

3 . Reese River Silve?Mining in,la 1*912] 14 Bom. L. R. 919. 

?! Uni7tl'ndLn t Suga^'?Us C n ^Vl 71 2 Ch. 100. 

5 : I,M!| " A " 151 ' 

7' '> (190I|2 Che 2 , '• «*•* (mpr*). 

M. W. N. 28. u ,n S C ° rpn - D9411 M. 354, [19401 2 M L 1 937 119411 

Muir v". Co [l U 883 e ] r 24 bV D P ° 49 S Case 119201 2 Ch ‘ ’ 341 ‘ 

Bank [1879, 4 App. CaTZs ^ [1879] 4 App ‘ Ca3 ' ™ 1 Tennent v. Glasgow 


9. 

10 . 

12 . 

13. 
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placed before the Court 1 . Where n shareholder does not take action for a long time, 
e.g., seven years, to have his name expunged from the register of members, his right to 
do so would be barred 2. In the case of Scottish Petroleum Co. 3 Lord Justice Baggallay 
said : “The delay of a fortnight in repudiating the shares makes it to my mind doubtful 
whether the repudiation in the case of a going concern would have been in time. No 
doubt where investigation is necessary some time must be allowed as in Central Railway 
Co. of Venezuela v. Kish 4. But where, as in the present case, the shareholder is at 
once fully informed of the circumstances he ought to lose no time in repudiating.” If 
knowing that his name is included in the register of members he stands by, he loses 
his right to have his name removed. It makes no difference in principle whether he 
applies for the shares or he is included as a transferee, if he has assented to his name 
being included amongst the shareholders 5. 

In an application under this section the company, and not the directors, is the 
necessary party even if they have exceeded their powers in refusing to 

Ncccss&f v 

parties. register a transfer 6. The power given to the Court by this section is dis¬ 
cretionary, and the Court will not order a transfer to be registered where 
the alleged transferor is not before the Court, and there is any real doubt as to the 
validity or bona fides of the transaction 7. 

The Court will interfere and rectify the register upon a motion under this section, 
When where the error is due to the neglect or default of the company, and 
Court will generally where the question arises between the company and a member 
exercise or an alleged member as to whether his name has been properly included 

diction^ ° r exc ^ uc ^ e< ^ But where a third party is affected, the Court will not 

exercise its jurisdiction under this section. The applicant in such a case 
must bring an action to which the third person may be made a party 9. 

Where the Court orders the register to be rectified by removing a name from it, the 

< name should not be erased ; it should be penned through and an abstract 

tion • how or£ ^ er signed by the secretary should be added 10. An order to put 

effected. the transferee’s name on the register is necessarily an order to take the 

transferor’s name off 1 1. An order for rectification cannot be made in an 
action to which the transferor is not a party 11. 

A company is liable to pay damages to a person for any loss he may have sustained 
by its neglect or refusal 'to do its duty in respect of the entries in the 
Damages, register of members 12. But if the order for rectification is refused, the 

Court cannot give damages upon a motion under this section, the proper 
course being for the aggrieved person to bring an action 13. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 



Sadiq v. Mumtaz Bank [1929] L. 656, 123 I. C. 92. 

Peoples Bank of N. India [19361 L. 700. 

[1883] 23 Ch. D. 413 (434), 

[1867] L. R. 2 H. L. 99. 

In re D’ Cruz [1939] M. 803. , . . 

Keith, Prouse &. Co. [1918] 1 Ch. 487 ; unless the directors are joined at their 
own request, the Court has no jurisdiction to make a punitive order agains 
them for payment of the cost9 of the motion. 

Luchmee Chand v. Bengal Coal Co. [1882] 8 Cal. 317. 

Reese River Silver Mining Co. v. Smith [1869] 4 H. L. 64. 

Greater Britain Re-insurance Co. [1920] 124 L. T. 194. 

Iron Shipbuilding Co. [1865] 34 Beav. 597. 

Ontario Jockey Club v. Me Bridge [1927] A. C. 916 P. C. n Kopje 

Tomkinson v! Balkis Consolidated Co. [1891] 2 Q. B. 614; Ottos Kopje 

Diamond Mines [1893] 1 Ch. 618. 

Ottos Kopje Stc. (supra). 
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, • thp Court can on terms, e.g., upon giving the 

Where a person is suing for rescission, of the call with 

—I undertaking to pay damages the hearing of the case 

In an action for damages against a company on the ground of some aHegedbreac 
of duty in removing the plaintiff's name from the register, the person whose name has 
been substituted need not, and indeed ought not, to be joined as a defendant, the claim 

being not for rectification of the register 2. 

In ordering rectification of the register under this section, whether the company 
i 3 in liquidation or not, the Court has power in a proper case to fix a parti- 
Date of cular date at which the registration shall be operative, even to the extent 

taking ma king it retrospective but subject, if necessary, to conditions protecting 

effect. , , . , . , ~ 

the rights of third persons 3. 


Once the shares have been registered in the name of the allottee and he has done 
acts only consistent with his being a member, he will be taken to have 
of Allottee agreed to take the shares and will be estopped from denying that he has so 

agreed, for the law recognizes that observance of formalities may be dispens¬ 
ed with and irregular, as distingushed from void, transaction may be confirmed 4. But 
even where the agreement is void, if the applicant’s name is put on the register and he 
with full knowledge of all the facts does acts that are only consistent with his being a 
shareholder, he will be bound as such. In such a case the placing of the applicant’s name 
on the register would seem to amount to an offer and the acts done to be an acceptance 
of the offer. The position of a person who agreed to take shares upon special conditions 
depends upon determination of the question whether the conditions are conditions 
precedent or conditions subsequent. In the latter case, or where the conditions 
precedent have been waived, the applicant becomes a shareholder 4. If the allottee 
transfers his shares, attends meetings or accepts dividends, he will be bound by his 
acts and cannot rely upon non-performance of the condition precedent 5. 


The section is not exhaustive and does not negative all alteration of the register 

Section is CXCC P C those referred to in the section. Where shares stand in the names 

hausive. ot " two trustees jointly, they are entitled to have their names in different 

orders and the register may be altered accordingly 6. 

Where in a suit for declaration to the effect that the plaintiffs were not shareholders 

Suit for , , ) ect ° rs a company, it appeared that the plaintiffs substantially 

declara- a 1 e re hef s to which they were entitled, it was held that as no 

tion. money had been paid bv the , 

. r F y ttle Pontiffs, a prayer to the effect that the 

name thercfrom.would me^el/LTnr ^ ^ ““ rem ° Va ' ° f **“ plaintift ’ 3 

to the maintainability of the suit in a H 1 V " ^ "° minal rehef and hence the ob > ection 
_ declaratory form was without any substance 7. 



2 . 

3 . 

4. 

5. 

6 . 
7. 


Co. [19111 1 K. B. 455 ^^ ^ c * ^°* 119081 1 Ch. 845 ; Jones v. Pacaya Rubber 

SussT°BdckCo a U904j 1 ICh V W8°' 119361 163 L C ' 547 (P ' C ' b 
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The proviso to the section is not in the English Act. The proviso should not be 
Proviso confined to the last clause, but must be read as a general reservation 

imposed on all the clauses 1. Having regard to the fact that under 
the proviso an appeal is allowed from the decision of an issue directed to be tried, it is 
necessary that there should be a clear direction as to the trial of an issue, so that there 
may be no obscurity on the point and no room for the argument that there was no 
issue directed to be tried and consequently no right of appeal 1. Under s. 58 of Act 
VI of 1882, which corresponds to this section, it was held that there was no reason for 
confining the last sentence, viz., “and an appeal in the manner directed by the Code of 
Civil Procedure shall lie,” to the case in which an issue has been directed upon a 
question of title 2. But in view of the altered language of the present section Amrita v. 
Shrish 2 is, it is submitted, no longer an authority for the proposition that an appeal 
lies although no issue has been directed upon a question of title. 

In proceedings under the section the Court is not bound to decide serious questions 
of title; but where it elects to decide the question, it may either decide it 
Serious itself, or send it to somebody else in the form of an issue, but the decision 
of title >n9 * ssue * n e1t her case is the decision of the Court and is appealable 3. 

The jurisdiction of the civil Court to decide the question falling within the 
purview of this section is not excluded 4. For further cases see notes to s. 28. 

This section in India gives a wide discretion in the matter of costs 5. 

An application under this section in which the company is respondent is a proceed' 
ing against the company within s. 171 and requires leave of the Court ; but with leave 
the section will apply against the company after winding up 6. 

For the question of rectification after winding up see notes to s. 184- 

39* In the case of a company required by this Act to file a 

Notice to list of its members with the registrar, the Court, when 

rectific\ r °^ making an order for rectification of the register, shall, 

tfon of a by its order, direct notice of the rectification to be 

register. filed w j t h the registrar within a fortnight from the date of 

the completion of the order . 

The words in italics have been added by the Companies (Amendment) Act, 1936. 

Companies referred to in this section are companies having a share capital 7. 

40* The register of members shall be prima facie evidence 

Register Q f any mat ters by this Act directed or authorised to 

evidence, be inserted therein. 

The register of members is prima facie evidence of membership and the 


Amrita v. Srish [18991 26 Cal. 944 ; Manilal v. Gordhan Spinning &c. Co. [191/J 
41 Bom. 76. 

2. Amrita v. Srish [1899] 26 Cal. 944- r 10771 44 All 151 at p. 154 ; see 

Union Indian Sugar Mills Co. v a, Deo [19221 44 All. 151 P 

Greater Britain P.D. Corpn. [1924] 40 T. L. R. 488. j 9 2 . £x p . 

Indian Merchants Bank v. Jogindra Singh [1928] L. ZH, iv 

Shaw 11877] 2 Q. B. D. 463. 70 , 

Mahadevi v. Motiram [1939] Pat. 603, 20 P. ■ 

Onward Building Society [1891] 2 Q. B. 463. 

Vide s. 32. 
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proving want of notice of allotment is on the person who alleges it 1. 
Register is i, not conclusive, especially where other papers filed by a plaintiff contradict 
fmma facie Ae regi3teri even though the defendant does not adduce any evidence 2. 
evidence. „ lf names are put upo n the register without any authority, the owners of 

those names are in no way responsible 3. , , , 

The register of members is not absolutely conclusive as to the number of shares 

held by a person, but it is necessary, not only from the point of view of law but as a 
matter of policy, to see that it is as conclusive as it can be made consistently with a proper 
interpretation of the Companies Act. When a person has been treated as a shareholder 
and acted as such, he cannot go back and deny his position to protect himself from lia¬ 
bility, specially when he has full knowledge of his real position 4. Cases are not 
unknown however where promoters put the names of persons of position on the register 
the expectation that they would accept the shares, without any application on the part 
f the latter ; and when the company goes into liquidation or its uncalled capital is sold 
third person, the persons whose names are thus put on the register find themselves 
rather difficult position on account of the presumption arising under this section. In 
such cases the promoter may be ready with the plea that those persons made oral 
applications for shares. The legislature, it is submitted, ought to have made written 
application for shares compulsory. 

In Portal v. Emmsns 5 Lindley, J. said : “The true view of the Act 6 we take to be 
as follows 1. If a proper register is kept, that register is prima facie evidence that a 
person whose name is on it is a shareholder. 2. If in addition it be proved that such a 
person has become, by subscribing to the prescribed sum or otherwise, entitled to a share 
in the company, the evidence that he is a shareholder is conclusive. 3. If there be no 
register, or if the register be so defective as to be inadmissible in evidence, other evidence 
must be adduced to prove that a person is a shareholeT.” 

In proceedings before a Magistrate for penalties evidence may be given to prove 
entries in the register to be untrue 7. 

41. (i) A company having a share capital may, if so autho- 

P f r j, se d by its articles, cause to be kept in the United 
ower or Kingdom a branch register of members (in this Act 

called a British register). • 

( 2 ) The company shall, within one month from 
t e date of the opening of any British register, file with 
t e registrar notice of the situation of the office where 
such register is kept and, in the event of any change in the 
situanon of such office or of its discontinuance, shall within one 

rriav hT t 6 ° f S r Uch f han 8 e or discontinuance, as the 
case may be, file notice of such change or discontinuance. 


company 
to keep 
branch 
register in 
the United 
Kingdom. 



PerLoTdcS^in R “: n k^ e ° r ‘f 7 ' « All. 366. 
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( 3 ) If a company makes default in complying with the 
requirements of this section, it shall he liable to a fine not 
exceeding fifty rupees for every day during which the default 

continues. 

Sub-s (3) is not in the English Act. 

42 ♦ (1) A British register shall be deemed to be part of 

the company’s register of members (in this section 

tions'as to ca U ec * the principal register). 

British (2) It s hall b e k e p t j n the same manner in which 

register. principal register is by this Act required to be 

kept, except that the advertisement before closing the register 
shall be inserted in some newspaper circulating in the locality 
wherein the British register is kept. 

(3) The company shall transmit to its registered office in 
India a copy of every entry in its British register as soon as may 
be after the entry is made; and shall cause to be kept at such 
office, duly entered up from time to time, a duplicate of its 
British register, and the duplicate shall, for all the purposes of 
this Act, be deemed to be part of the principal register. 

(4) Subject to the provisions of this section with respect to 
the duplicate register, the shares registered in a British register 
shall be distinguished from the shares registered in the prinen 
pal register, and no transaction with respect to any shares 
registered in a British register shall, during the continuance or 
that registration, be registered in any other register. 

(5) The company may discontinue to keep any British 
register, and thereupon all entries in that register shall be trans¬ 
ferred to the principal register. 

(6) Subject to the provisions of this Act, any 
may, by its articles, make such regulations as it may thin 
respecting the keeping of a British register. 

[ 42 A, (1) The provisions of sections 41 and 42 shall apply m 
relation to Burma as they apply in relation to the United King om ' 

( 2 ) In the application of the said provisions to Burma, refers 
to a British register shall be construed as references to a 

register ]. f 

Tills new section has been inserted by the Government of India ( 
todiah Laws) Order, 1937 which came into operation on 1st April, 1937. , ^ 

• 4*3* -(i) A company limited by shares, if so aut 

.111i»ueof its articles, may, with respect to any u sea l a 

; shares, or to stock, issue under lts / c ^ w arrant is 

**>warrant stating that the bearer of jfied) and 

entitled to the shares or stock therein y 
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may provide by coupons or otherwise, for the payment of the 

future dividends on the shares or stock included in the warrant, 
in this Act termed a share-warrant. 

( 2 ) Nothing in this section shall apply to a private company. 

By the Companies (Amendment) Act, 1936 the original s. 43 has been re-numbered 
as sub-s. (1), and sub-s. (2) has been added. The reason for the amendment 
is that the issue of bearer share warrants is not compatible with the 
position of a private company as defined in the Act. See 9 . 2 (13) and 
notes thereto. 

In the case noted below it was contended that the power of a company to issue 
stock warrants to bearer had been impliedly repealed by the English Companies Act of 
1929 : held, that the Act kept alive the power to issue both classes of warrants to 
bearer 1. 

44. A share-warrant shall entitle the bearer thereof to the 

of shares or stock therein specified, and the shares or 

warrant, stock may be transferred by delivery of the warrant. 

Share-warrants to bearer are negotiable by mercantile usage and are transferable 

by delivery. So, even if it has been previously stolen, a subsequent innocent purchaser 
for value gets a good title 2. 

45. The bearer of a share-warrant shall, subject to the 
articles of the company, be entitled, on surrendering 

name entered as a 
n ? ei ?} ln re gister of members ; and the company 
shall be responsible for any loss incurred by any 

reaictpr t^p rS ^ n y r eas ? n t ^ ie company entering in its 
the shares nr °T 3 !^ earer of a share-warrant in respect of 

surrendered andean Jelled. 11 without the warrant being 

the C com nan * s ^ ar c-warrant may, if the articles of 

of ,h“ IfVwKte m e deem<!d f t0 V e A me "t er 
to the full pITl r mean mg of this Act, either 

articles excent that- f°n any P ur P ose defined in the 

of the shares or stock sneriVq 3 no ^ be qualified in respect 

director or manager of the com ^ the - warrant , for being a 

qualification is required by the ardeleT’ m CaSCS where Such a 

strike out oU^ a sbare ' war tant, the company shall 

member then entered" the?*- membe . r j tbe name of the 
stock specified in the berem as holding the shares or 

a rnemL, aod stllTn?"'“ f he had “ Med “ b ' 

_ tug particu lars, namely ^ m the reglster tbe follow- 

1. Pilkington v. United^TT ---- 

2 . Webb, Hale & Co. v. Alex^nd^W ° US o U ?, 311 144 L - T. 115. 

dna Water Co. [1905] 93 L. T. 339, 21 T. L.R. 572, 
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bearer of 
share- 
warrant. 


share 
warrant. 
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Entries 
in register 
when 
share-war¬ 
rant issued. 
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(i) the fact of the issue of the warrant ; 

(ii) a statement of the shares or stock included in the 
warrant, distinguishing each share by its number ; and 

(iii) the date of the issue of the warrant, 

( 2 ) If a company makes default in complying with the 
requirements of this section it shall be liable to a fine not 
exceeding fifty rupees for every day during which the default 
continues, and every officer of the company who knowingly and 

wilfully continues or permits the default shall be liable to the 
like penalty. 

48. Until the warrant is surrendered, the above particulars 
Surrender shall be deemed to be the particulars required by this 
of share- Act to be entered in the register of members ; and, on 
* n * the surrender, the date of the surrender shall be 

entered as if it were the date at which a person ceased to be a 
member. 



Power of 
company 
to arrange 
for diff¬ 
erent 
amounts 
being paid 
on shares. 


Cl. (3). 


A company, if so authorised by its articles, may do 
any one or more of the following things, namely :— 

( 1 ) make arrangements on the issue of shares fora 

difference between the shareholders in the 
amounts'and times of payment of calls on 
their shares ; 

( 2 ) accept from any member who assents thereto the 

whole or a part of the amount remaining un¬ 
paid on any shares held by him although no 
part of that amount has been called up ; 

( 3 ) pay dividend in proportion to the amount paid 

up on each share where a larger amount is 
paid up on some shares than on others. 

In the absence of such a clause in the articles of association, members 


are entitled to dividend in proportion to the nominal value of their shares, and not 
in proportion to the amount paid thereon 1. Payment of dividend in proportion to the 
amount paid up on each share was for the first time authorized in Table A of the Act of 

1913 2. 


50* 

Power of 
company 
limited by 
•hares to 
alter its 
•hare 
capital. 


( J ) A company limited by shares, if so authorised by 
its articles, may alter the conditions of its memo¬ 
randum as follows (that is to say), it may 

( a ) increase its share capital by the issue of new 
shares of such amount as it thinks expedient, 


1. Oakbank Oil Co. v. Crum [18821 8 App. Cas. 65. ^ _ , , A 0 f the 

*• Y idc °f *be present Act and notes thereto ; cf. reg. 72, Ta 

Act of 18S2|printed as Appendix B. 
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(b) consolidate and divide all or any of to share 
capital into shares of larger amount than 

existing shares ; , . _ , 

convert all or any of its paid-up shares into stock 
and re-convert that stock into paid-up shares of 
any denomination ; 

(d) sub-divide its shares, or any of them, into shares of 
smaller amount than is fixed by the memorandum, 
so however, that in the sub-division the propoi> 
tion between the amount paid and the amount, it 
any, unpaid on each reduced share shall be the 
same as it was in the case of the share from which 
the reduced share is derived ; 

(e) cancel shares which, at the date of the passing of 
the resolution in that behalf, have not been taken 
or agreed to be taken by any person, and diminish 
the amount of its share capital by the amount of 
the shares so cancelled. 

( 2 ) The powers conferred by this section * * * must be 
exercised by the company in general meeting . 

( 3 ) A cancellation of shares in pursuance of this section 
shall not be deemed to be a reduction of share capital within 
the meaning of this Act. 

( 4 ) The Company shall file with the registrar notice of the 
exercise of any power referred to in clause ( d ) or clause (e) of sub¬ 
section ( 1 ) ivithin fifteen days from the exercise thereof . 

In 9ub-s. 2 the words with respect to sub-division of shares” after the word 
‘‘section have been omitted and for the words “by special resolution” at the end, the 

words “by the company in general meeting” have been substituted by the 
Companies (Amendment) Act of 1936. By the same Act sub-sections (3) 

and (4) of the original section have been omitted, subs-s. (5) has been 
re-numbered as sub-s (3) and the new sub-s. (4) has been added. 

The original sub-sections (3) and (4) were as follows : 

(3) Where any alteration has been made under this section in the 
memorandum of a company, every copy of the memorandum issued 
after e date of the alteration shall be in accordance with the 

alteration. 

of sub-section Oh^t shall^ lhble ^ c ^ mplyin § wit b the requirements 

each copy in respect of which default^ ^ ^ eX j eeding ten rupee8 
company who knowingly and wilf. n * and ever y officer of the 

shall be liable to the like penalty 1 * U V autdlonses or permits the default 

sions thereof have been a l r theSe tWo su l>sections appears to be that the provi- 

° alleady lncOT P° ra ted in the new s. 25-A. No provision has 


Amend 

ment. 
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however been made in this section for any penalty for default in complying with the 
new sub-s. (4). The alterations have been made for bringing the section into line with 
s. 50 of the English Companies Act of 1929. 


The power to increase capital by the issue of new shares is a fiduciary power to be 
exercised by the directors bona fide for the general advantages of the 

is fiduciary com P an Y an< ^ they are not entitled to use their powers merely for the 

purpose of maintaining their control over the affairs of the company and 
for defeating the wishes of the existing majority of shareholders 1. 


Sub-s. (1). The company can, “if so authorised by its articles”, do the things 
authorized in the manner authorized. But if not so authorized by the articles, the 
company may take the necessary powers 2 by altering the articles in the mode provided 
by s. 20. 

A suit by a shareholder for a declaration that the allotment of new shares to 
certain persons is not legal and that they have no powers as shareholders on the ground 

that the resolution authorizing the increase of capital by issuing new shares 
was invalid and ineffective, does not lie. Where no consequential relief, 
such a3 a prayer for rectification of the register of members by removing the 
names of new shareholders or for an injunction, is sought, the suit comes 
within the mischief of s. 42 of the Specific Relief Act and is consequently bad 3. 


Suit by 
share¬ 
holder. 


How and 
when can 
directors 
exercise 
power. 


Cl. (a). Where the articles provide merely that “the company may increase its 
capital” without saying how, and contain the general clauses (as in Table 
A) enabling the directors to act generally on behalf of the company, the 
directors can exercise the power of increase 4. But where the articles do 
not contain the requisite authority to increase, they should be amended by 
“special resolution”, and the alteration of the articles as well as that of the 
be effected by one resolution 4. If the company passes a special resolution 
the creation and issue of new shares, that will in effect not only give 
increase, but enable the directors to exercise that authority 5. 


capital may 
authorizing 
authority to 


Where a company has power in its articles to increase its capital without a "special 
or “extraordinary” resolution, it is unnecessary to do more than pass an ordinary 
resolution ; or the company may confer on its directors the power to make the increase 
6. But it is otherwise if other articles require the sanction of the company in general 
meeting 7. In that case a single shareholder holding all the shares of a class may 
constitute the meeting 8. The intention to make the specific increase of capital must 
be embodied in the resolution 9. 

Where the articles provide that the existing shareholders should have the option o 
taking the shares in the increased capital rateably and in proportion to their respect^ 
shares, a deviation from the provision cannot be made unless with the assent of all * ^ 




X. 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 


Piercy v. S. Mills &. Co. [1920] 1 Ch. 77. _ . , o^Hronathic 

See Boschoek Proprietary Co. v. Fuke [1906] 1 Ch. 148 ; Imperial Hydropa 

Hotel Co. v. Hampson [1883] 23 Ch. D. 1. „ 

Jogesh v. Durga Mohan [1932J C. 714, 36 C. W. N. 638, 140 l C.76.■ MincS 

Campbell’s case [1873] 9 Ch. App. 1 ; sec also Moseley v. Koffyfontein 

[1910] 2 Ch. 382, 389. . 

Held by the Full Court of Appeal in Campbell’s case (supra). 

Moseley v. Koffyfontein Mines (supra). M n,ii a C 409* 

Koffyfontein Mines v. Moseley [19111 1 Ch. 73, on appeal [ 

East v. Bennett Brothers [1911) 1 Ch. 163. 

Me Connel v. E. Prill &. Co. [1916] 2 Ch. 57- 
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shareholders 1. On the increase of capital the new shares shall be offered to the mem- 

bers in proportion to their existing shares 2. . . . , 

In England stamp duty is to be paid on the amount by winch the nominal capital 

is increased 3 : registered capital means authorized capital. As to the fees 

Fees and f or registration of increase of capital see Table B, item No. 3. 
stamp. The authorit y to increase is to be contrasted with the authority to re¬ 

duce which authority can only be exercised by special resolution 4. 

Cl (b) If the alteration does not involve consolidation or division and does not 

involve an alteration of the memorandum of association, separate meetings 

dation of of the classes are not required 5. Where this is the case, the rights are fre- 

shares. quently altered by an arrangement under s. 153 6. If it does not involve 

any alteration of the memorandum, it may be done by special resolution without the 
auction of the Court 7. 

Ci. (c). When shares have been fully paid up, but not before 8, they may be 
Conversion turned into stock of which notice mu9t be given to the registrar under the 
of shares ne xt following section. The issue of partly paid up stock would be a nulli- 

and re-con- ty 8. For distinction between share and stock see notes to s. 51. 
version. 

Cl. (d). If no power is given either in the memorandum or the articles of associa¬ 
tion to sub-divide the share capital or to create any preference between different classes 
of shares, the company can take the power by altering the articles 9. If the articles did 

Sub-divi- not conta ' n t ^ ie Te Q u i s ff e authority to sub-divide, they could be amended by 
slon of special resolution and then the power had to be exercised by a subsequent 

shares. special resolution. The two successive resolutions might be passed in three 

meetings 10. 

When a reduction of capital has created shares not consisting of an integral amount, 
such shares may be consolidated and then sub-divided into shares of integral amount 11. 

The section permits a consolidation of shares followed by a sub-division resulting from 
such consolidation to be carried by a single resolution 12. 

In spite of the provisions of this section, a scheme’of reduction of capital may be 

Court’s sanctione y the Court under s. 55 13. A company registered under the 

sanction previous Acts may, with the confirmation of the Court, alter its objects or 

when substitute a memorandum and articles j r . . , 

necessary. Iegistering it under ^ ^ ^ amde3 for deed of settlement without 

All the powers mentioned in this section may be exercised contingently on the con- 
furcation by the Court of a resolu tion for reduction of capital 15, and fsingl 

Eastern F. Association 


single resolution 


1 . 

2 . 

3. 

4. 

5. 

6 . 
8 . 


Vid°e r s. e 55. Cneral V ' An S lo 'Argentine Tramways Co. [1909] 1 K. B. 677. 

Re J. A. Nordberg Ltd. [19151 l pu -on d 

See notes to s. 153 post. 7 . ' Schweppes Ltd. [1914] 1 Ch. 322. 

9 . Andrews ^ U9101 1 Ch ’ 414 ' 

O. John Crossley & Sons 11892 361 ' 

CampbeK: C °' [®°)V ^ »>• 

St,. 230 dc 251 ; re Hongkong & ci?° lo3wella R- & T. Estates [19171 1 Ch 213 
Mmmgc°. [,899, W. N. !s% & go 11898],W } x & £ opi J a 

Salinas of Mexico [, 9 , 9 , w K1 , P & Tl eris ««• Co, [1904] 

1 We ‘ sbach 1 G ' hight Co. U904] 1 £r 8 T9 a i n EstateS Co - H910] 1 Ch. 414, 


10 
11 . 
12 . 
14. 


15 . 
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for consolidation and sub-division of shares resulting from such consolidation may be 

valid X* 

51. fi') Where a comoanv having a share canital has con- 


^ 51. (i) Where a company having a share capital has con- 

Notice to solidated and divided its share capital into shares of 

con8oiid° f ^ ar S er amount than its existing shares or converted 
tion of * an Y of hs shares into stock, or re-converted stock into 
share shares, it shall within fifteen days of the consolidation 

version^? - and division, conversion or re-conversion, file notice 


tion of - any of its shares into stock, or re-converted stock into 

share shares, it shall within fifteen days of the consolidation 

version^?* and division, conversion or re-conversion, file notice 

stock* i t t ° re gl strar of the same, specifying the share 

s oc , etc. conS olidated and divided, or converted, or the stock 

re-converted. 

(2) If a company makes default in complying with the re¬ 
quirements of this section, it shall be liable to a fine not ex¬ 
ceeding fifty rupees for every day during which the default con¬ 
tinues, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the 
like penalty. 

For the meaning of the word “stock” see notes to s. 29. The distinction between 
Distinction “share” and “stock” was explained by Lord Cairns in M orricc v. Aylmar 2 
between where it was pointed out that when converted into stock the shares might 
“stock ’^ nC * k e assigned in fragments ; but the stock should still be the qualification of 

directors and that meetings should be of persons entitled to this stock who 
meet and vote as shareholders in the proportion of shares which would entitle them to 
vote before the consolidation into stock. 

One of the conveniences of stock, besides its divisibility, is that it becomes no long¬ 
er necessary in a transfer to specify all the numbers of various shares comprised in the 
transfer : a transfer is made of so much stock. 

A bequest of shares would include stock ; but a direction in a will to invest in pre¬ 
ference stock does not justify investment in preference shares 3. If stock is issued as 
partly paid up, the issue is void 3. But the irregularity committed by a company in 
issuing fully paid stock without first issuing shares is a mere irregularity which will not 
in equity be held to avoid the transaction, but can be ignored 4. 

Sub-s. (2) is not in the English Act. 

52. Where a company having a share capital has converted 
Effect of an Y * ts shares into stock, and filed notice of the 
conversion conversion with the registrar, all the provisions of this 
into'stock. Act which are applicable to shares only shall cease as 

to so much of the share capital as is converted into 
stock ; and the register of members of the company, and t e 
list of members to be filed with the registrar, shall show t e 
amount of stock held by each member instead of the amoun 
of, shares and the particulars relating to shares herein £ ° 

required by this Act. — 


• North Cheshire Brewery Co. (supra). 

5* J1875] 10 Ch. App. 148 at p. 154. a. Re 

4 . Home St Foreign Investment Co. [1912] 1 Ch. 72. 


Willis [19111 2 Ch * 563 
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53 (i) Where a company having a share capital, whether 

^ / of its shares have or have not been converted into stock, 
increase of has increased its share capital beyond the registered 
tai ar o e r C of Pi ' capital, and where a company not having a share 
members. ca p ita l has increased the number of its members 
bevond the registered number, it shall file with the registrar, in 
the case of an increase of share capital, within fifteen days after 
the passing,* * * of the resolution authorising the increase, and 
in the case of an increase of members within fifteen days after the 
increase was resolved on or took place, notice of the increase of 
capital or members, and the registrar shall record the increase. 

( 2 ) The notice to be given as aforesaid shall include particulars 
of the classes of shares affected and the conditions (if any ) subject 
to which the new shares are to be issued. 

( 3 ) If a company makes a default in complying with the 
requirements of this section, it shall be liable to a fine not 
exceeding fifty rupees for every day during which the default 
continues, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the 
like penalty. 


Amend 

ment. 


By the Companies (Amendment) Act, 1936, the words “or in the case of a special 
resolution the confirmation” after the word “passing” in sub- 9 . (1) have been 

omitted, the original sub-s. (2) has been re-numbered as sub-s. (3) and the 
new sub-s. (2) has been inserted. 


share 
capital 


54. ( 1 ) A company limited by shares may, by special 

Reorgani- U * . con tmed by an order of the Court, modify 
zaticm of the condittons contained in its memorandum so as to 

dation of shares^f'diffelem claTsef or’by^ d° nS ° U ' 
of its shares into shares of different classes: ^ ^ dlV1S1 ° n 

or belonging to my^cSf^Aares 8 ^ attached to 

except by resolution passed bv a nW be lnterf e red with 

holders of that class holding thrk-fourth? 7 ° f shaTC ; 

of that class * * * and every resolution ° f tbe , s ^ are ca P ltal 
shareholders of the class. ° n SO P asse d shall bind all 

( 2 ) Where an order is marl j 
copy thereof shall be filed with the^- this section > a certified 
days after the making of the orrUr eglstrar . within twenty-one 
as the Court may allow, and the suc h further time 

until such a copy has been so filed! ° D shal11 not take effect 
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Amend¬ 

ment. 


By the Companies (Amendment) Act, 1936, the words "and confirmed at a 
meeting of shareholders of that class in the same manner as a special 
resolution of the company is required to be confirmed" after the words 
“share capital of that class" in the proviso have been omitted on account of 
the new definition of special resolution [see s. 81 (2) ]. 

Buckley (Lord Wrenbury) in his Companies Act, 11th ed. at p. 315 9ays: 
“All modes of re-organizing the share capital, even when involving an interference 
with preferences or special rights attached to shares by the memorandum of association, 
can be effected as part of an agreement with members under the section, with the 
possible exception, whilst s. 45 of the Act of 1908 (s. 54 of the Indian Act) was in force, 

of the two classes of re-organization of capital falling within that section, 
Re-organi- an d g ubject to the qualification that if the arrangement involves a dealing 

with capital, for which other sections of the Act prescribe special formalities, 
such formalities must also be complied with.” Again, "It is no objection to an arrange¬ 
ment with classes of members under this section that it involves a winding-up of the com¬ 
pany and a transfer of its undertaking to another company, including a foreign company, 
for fully or partly paid shares in that company for distribution amongst the different 
classes of members of the transferor company in manner or proportions provided by 
the arrangement. In such a case the Court may, but does net necessarily, insist upon 
dissentient members being given protection similar to that provided by s. 234 (s. 208-C 
of the Indian Act) in the case of transfer under that section without the sanction of 
the Court. If however the so-called arrangement is really a transfer under s. 234 
simpliciter , but without giving dissentients the protection provided by that section, quaere, 
whether the transfer can be sanctioned as an arrangement under this section” 1. 

“What the Court has to do", says Lindley L. J., "is to see first of all, that the 
provisions of the statute have been complied with ; and secondly, that the majority 
has been acting bona fide. The Court also has to see that the minority is not being 

overridden by a majority having interest of its own clashing with those 
of the minority whom they seek to coerce. Further than that, the Court 
has to look at the scheme and see whether it is one as to which persons 

acting honestly.take a view which can be reasonably taken by business men. The 

Court must look at the scheme and see whether the Act has been complied with, 
whether the majority are acting bona fide and whether they are coercing the minority 
inorder to promote interests adverse to those of the class whom they purport to 
represent, and then see whether the scheme is a reasonable one or whether there is 
any reasonable objection to it, or such an objection to it as that any reasonable m 
might say that he could not approve of it" 2. 

This section is confined to two modes of reorganization of share capital, na 
Mode of ( a ) by consolidation of shares of different classes, and (b) by divwio^ ^ 
reorgani- shares into shares of different classes 3. It does not however app Y to * 
ration. scheme for total abolition of the existing classes and creation ^ ^ 
classes of shares 4 . But a scheme of arrangement which alters any rights c ne_ 

& Industrial 


Duty of 
Court. 


1 . 

2 . 

3 . 

4 . 


Buckley’s Companies Act| 11th ed. p. 316. See also Katm Cement 

Co. [19371 423, 39 Bom. L R. 675. 

Alabama &c. Ry. Co. [1891] 1 Ch. 231. _ , .. , . . p Q. Sassoon 

Palace Hotel Ltd. [1912] 2 Ch. 438 ; J. A. Nordberg Ltd. (mfraj , 

United Mills [1929] B. 38, 30 Bom. L. R. 598. 

E. D. Sassoon United Mills [1929] B. 38: 30 Bom. L. R- w- 



160 


INDIAN COMPANIES ACT 


[ S. 54 


t he memorandum of association must satisfy the conditions laid down by this section, 
although the scheme does not include the consolidation of different classes of shares or 

the division of shares into shares of different classes 1. 

In a reorganization of share capital under this section a company may divide each 
of its £ 1 preference shares on which 15s. has been paid, into two different classes of 
shares of 10,, called “A preference .shares” and “B preference shares respect.vely 
and treat the former as fully paid up and the latter as being 5s. uncalled 2. 

Where preferential rights of members arise under the articles which provide for 
modification of those rights, they may be so modified without having 
Preferen- rega rd to the provisions of this section, as those provisions only operate 
tiaL rights. when the pre f ere n t ial tights are determined, not by the articles, but by the 

memorandum 3. But when the rights are determined by the memorandum, they cannot 
be interfered with unless the conditions required by this section are fulfilled 3. The 
proviso is one limiting the effect of the previous part of the section and is not in any 
sense an independent enactment operating beyond the limits of the particular section to 
which it is attached. Therefore in cases where a preference has been rightly given by 
the articles, such preference can be modified by special resolution 3. 

It is not an enabling section. It limits the general power to make arrangements 
. ,. „ under s. 153. Its application is confined to the two cases mentioned in the 

Apph ca ' 

cation of section. In other cases a scheme of arrangement which interferes with 
section. rights conferred by the memorandum, e. g., diminishes the rights of pre^ 
ference shareholders to dividends, may be validly effected under s. 153 4. But where 
the only persons interested in any profits in excess of the fixed dividend payable on 
the ordinary shares are the shareholders themselves, the Court ought, in the exercise 
of its discretion, confirm the special resolution for reorganizing the share capital 5. 

Where one of the conditions in the memorandum of association is that the rights 

and privileges of different classes of shareholders are subject to variation, a resolution 

which has the effect of sweeping away the tights and privileges attached to ordinary and 

deferred shares and which leaves the two classes of shares with precisely the same rights, 

is perfectly valid and does not require the sanction of the Court. But where even after 

this resolutton a deferred share cannot be sold as an ordinary share, a proposal to make 

these two closes of shares into one class involves a consolidation of the different classes 

Of Shares and consol,danon modtfies the condition of the memorandnm of 

association o. 


association 

This section does not however annl™ u , 

Wh tion thC n0t m ° dify the memora ndum or consol J ^^ Pr ° P ° sed 8chemc does 
dc>es not rights of shareholders ; and the *** 8 ^ 

apply 


turners ; ana the sect' 0r affeCt P referential 

which have the effect specified in subjection a) 1 ^ 1 ' ° nly f ° arran S ements 


X. 

2 . 

3. 

4. 

5. 

6 . 

7 . 


Doecham Gloves, Ltd. [19131 1 pu rT> , 

foUowed in this case] h - ™ IPalace Hotel Ltd. (supra) was not 

Vine &c. Trust Ltd. [1913] 108 L. T 709 
Australian Estates Stc. Co [19101 1 

). A. Nordberg Ltd. 11915?2 Ch UcP* 414 ' 

Garden Village Ltd. [19 23 1 , PK 

I. C. 1088. pn - v * Shanti Narain [1935] A. 3m no.o . 

Schweppes, Ltd. [ 1914] 1 Ch 322 ’ ^ A. L. J, 527, 156 
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Where by an agreement A. company was entitled to act as a manager of B. company 
and to receive in respect of each financial year of the B. company 50 per cent, of its net 
profits as well as a management share with very important rights attached to it, and 
B. company having desirous of putting an end to the management by A. company an 
agreement was prepared terminating the management in consideration of the payment 
to A. company of 100,000 l to be raised by B. company by the issue of debenture stock 
and incidentally the management share was to be converted into an ordinary share, it 
was held that it was not ultra vires the B. company to enter into the proposed agreement, 
it being no objection to the agreement that it involved the redemption of the annual 
charge on the B. company’s net profits out of capital raised for the purpose 1. 

Sub-s. (1). To comply with the provisions of sub-section (1) a majority of three- 
fourths in value of the shareholders of that particular class must be present or represent¬ 
ed when the resolution is passed ; and it must be passed at a meeting, voting by proxy 
being allowable when such votings are allowed by the articles 2. 

Where a company by special resolution reorganized its share capital in such a 
manner that the liability of the company to the shareholders was reduced, but the 
nominal amount of the share capital was not reduced, it was held that the company had 
rightly adopted the procedure prescribed by this section in order to obtain confirmation 

of the reorganization scheme 3. 


A resolution passed by half of the preference shareholders, who represent three- 
fourths of the share capital of their class,-does not comply with the provisions of this 

section 4. Although a single member cannot constitute a “meeting” in the ordinary 
sense of the word, the context may show the word to be used in an unusual sense and 
in such a way as to include the formal consent of the sole member of the class, the 
consent of which is required to be obtained 5. 


Proviso. 


The proviso to sub-s. (1) doe 9 not apply to affecting the rights of 
ordinary shareholders by an issue of preference shares 6. 


The wide powers which the Court has in confirming a scheme is well shown in 
the case where a dissentient shareholder was compelled to receive 4i% debentures for 
5z% cumulative shares 7. 


“Only by the clearest words”, observed Lord Blanesburgh, “and in full knowledge 
of their rights, will a class be bound by a resolution which, it is suggested, modifies 
p. ot extinguishes those rights” 8. The opportunity afforded to the 

ingfl 8 . 8 meet of discussing their own affairs undisturbed by opposing or conflict! g 

interests is the modest protection against possible oppression offered V 
class meeting 9. As to how class meetings should be conducted see the last cited c 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


9. 




21 


Investment Trust Corpn. v. Singapore Traction Co. [1935J 
Foucar &. Co. [19131 W. N. 83, 29 T. L. R. 350. , India .R u bber 

Peebles Hotel Hydropathic Ltd. [1920] S. C. 303 ; see also Scottish 

Ltd. [1919] Sc. L. R. 56 (Ct. of Sess). 

Arden Coal Co. [1922] S. C. 500. 

East v. Bennett Brothers [19111 1 Ch. 163. t t d 335 ; but see 

Stewart Precision Carburretor Co. [1912] W. N. 100, 

~ D. Sasoon United Mills (supra). , 

Thomas De La Rue &. Co. [1911] 2 Ch. 361. A n 707 (746). Sec also 

Carruth v. Imperial Chemical Industries [19371 A. 

Quebrada Ry. & c . Co. [1888] 40 Ch. D. 363. „ 

Carruth v. Imperial Chcjpi^al Industries, (supra) at p- < 
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, . • referred to in this section cannot be carried out under 

An alteration such as s 9pecia \ provisions of this section 1. 

?X eC & D Z not alter the rights of the class within the meaning of 

tWS 3 The° n vIrilus 53 st!ps for reorganizing the capital and business can be taken at one 
aBd th F e or Sa p“e e f«™ncrand ^erd.^ o"shart and the privileges &c attached to them 
S£C n U u t reorganization of the share capital 4. 

Reduction of Share Capital . 

54 A. (1) No company limited by shares shall have 

bower to buy its own shares or the shares of a public com¬ 
pany of which it is a subsidiary company unless the conse¬ 
quent reduction of capital is effected and sanctioned in the 
manner provided by sections 55 to 66. 


Restrictions 
on purchase 
by company 
or loans by 
company 
for purchase 
of its own 
shares. 


(2) No company limited by shares other than a private company, 
not being a subsidiary company of a public company, shall give, 
whether directly or indirectly, and whether by means of a loan, 
guarantee, the provision of security or otherwise, any financial assis¬ 
tance for the purpose of or in connection with a purchase made or 
to be made by any person of any shares in the company : 

Provided that nothing in this section shall be taken to prohibit, 
where the lending of money is part of the ordinary business of a com¬ 
pany, the lending of money by the company in the ordinary course of 
its business . 

(3) If a company acts in contravention of this section, the com¬ 
pany and every officer of the company who is knowingly and wilfully 
in default shall be liable to a fine not exceeding one thousand rupees . 

(4) Nothing in this section shall affect the right of a company to 
redeem any shares issued under section 105B. 

This section is new and has been inserted by the Companies 

, Sub-s. (1) replaces sub-s. (1) of s. 55 which has been omitte 
/iso were suggested bv s. 4S rl m _\ _ 


(Amendment) Act, 

noo. ouu's. tx, xcpx.ees sud-s. y l} ot s. !>!> which has been omitted, sub-s. (2) and the 

proviso were suggested by s. 45, cl. (1) and proviso (a) of the English Act of 1929, and 

sub-s. (3) is on the line of sub-s. (3) of the aforesaid section of the English Act. 

Sub.s. (1) is not in the English Act. 

d mniee/of a com En ® llsh case wh ^re an agreement provided that a director 

to another director for 2501. and thHum was n d " v" in the C ° m P a ” y 

___P aic ^ to him by a cheque drawn on the 


Doecham Gloves, Ltd. (supra). 
Schweppes, Ltd. (supra). 


1 . 

?* M ^L 3 ’ , 1 '. lu ' l 8U pra). 

North Cheshire Brewery Co. 
4« Ashanti -- » • - 
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company’s account, it was held that if the payment foV the shfhte^^^^yi^aotnpany’s 
cheque was such as to contravene s. 45, cl. (1) [corresponding to sub-s. (27" of the 
present section] of the English Act of 1929 and render the company liable to a fine 
under sub-s. (3) (which was not proved in the case), the agreement was not thereby 
rendered invalid 1. 


In the absence of a special power of cancellation or forfeiture of shares, the direc¬ 
tors have no power to release shareholders from their liability or to cancel 
Ultra vires, shares 2. A resolution, passed by a company authorizing the money of 

those shareholders who have not paid their allotment money and are not 
willing to remain as members to be returned, is ultra vires and cannot operate to relieve 
them of their liability as contributories 2. An article enabling members to sever all 
connections with the company and end all their liability, being opposed to this section, 
is ultra vires the company and the memorandum of association 3. 

A company, even though it be empowered by its memorandum or articles of asso- 
Company c * at * on to deal * n the shares of companies, is not thereby entitled to deal in 

cannot * ts own shares, and a purchase by the directors of its shares on behalf of the 

deal in company is ultra vires 4. Directors have no power to cancel shares duly 

shares 11 issued to a shareholder at his request and thus to reduce the company’s 

capital 5. Provisions for option for a company to buy its own shares is 
ultra vires under the Acts of 1866 and 1882, as well as under the present Act 6. 


55 . (i) Subject to confirmation by the Court, a company 

Reduction limited by shares, if so authorised by its articles, may 
ca 8 irai re ky special resolution reduce its share capital in any 

caplta * way, and in particular (without prejudice to the gene¬ 

rality of the foregoing power) may— 


(a) 


(b) 


extinguish on reduce the liability on any of its 
shares in respect of share capital not paid up ; or 


either with or without extinguishing or reducing 
liability on any of its shares, cancel any P a * 
share capital which is lost or unrepresented by 

available assets *, or 


(c) 


either with or without extinguishing or reducing 
liability on any of its shares, pay off any paid-up 
share capital which is in excess of the wants or t e 


company, , i 

and may, if and so far as is necessary, alter its memorandum y 
reducing the amount of its share capital and of its shares accor 

dingly. 


Spink (Bournemouth) Ltd. v. Spink [1936] 1 Ch. 544. . ~ a 50 . 

Peoples Industrial Bank v. Jalpa Prasad [1922] 19 A. L. J. 351, 

Madras N. P. Fund v. Natesa Sastri [19291 M. 773, 52 Mad. . rt h (infra). 
Jahangir v. Shamji [1866] 4 Bom. H.C.R. 185, O.C.; Trevor v. Whi 

Sowbji v . Iahwardas [1896] 20 Bom. 654. ^ ^ AQ 

Canji v. Colaba Press Co. [1912] 14 Bom. L. R. 521, 16 L C. 
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( 2 ) A special resolution under this section is in this Act 
called a resolution for reducing share capital. 

By the Companies (Amendment) Act, 1936 sub-s. (1) of this section has been omitted 
and sub-sections (2) and (3) have been re-numbered as sub-sections (1) 
Amend- (2) re 3 pective l y . The provision of sub-section (I) has been transferred to 

ment * s. 54A. The original sub-s. (1) was as follows : 

55 (1) No company limited by shares shall have power to buy 

its own shares unless the consequent reduction of capital is effected 
and sanctioned in manner hereinafter provided. 

In an application for reduction of capital under this section the following 
principles are applicable: (1) The company has power to reduce its capitlal ; ( ) 
subject to confirmation by the Court, which is the safe-guard of the minority, the 
question of reducing capital is a domestic one for the decision of the majoiity ; (3) 

the company is to determine the extent, the mode and incidence of the 
Principle. Tec Juction ; (4) the company may reduce the share capital of all its share¬ 
holders wholly or in part; (5) the Court has to see that interests of the minority 
have been protected and no unfairness has been shown to it; (6) in doing so the 
Court should keep in view the consideration that the decision has been arrived at by 
business men who are fully cognizant of their necessities and are the best custodians of 
their interests and should therefore be slow to interfere 1. Without throwing any 
doubt on the general proposition that shareholders acting honestly are usually better 
judges of what is to their commercial advantage than the Court, where it is proved 
that the majority of a class may have voted in the way they did because of their interests 
as shareholders in another class, little attention should be paid to the vote of the 
majority in considering whether the scheme is fair 2. In such a case the Court should 
itself decide the question of fairness or unfairness on the evidence before it 3 . 

A company may reduce its capital without the sanction of the Court by—(a) for- 

Reduction feiting shares f ° r non ' payment of calls > ap d the like, (b) paying off paid up 
without capital out of accumulated profits 4, (c) cancelling shares by special reso- 

Courts’s lution under s. 50, sub-sec. (1), cl. (e). A surrender of shares in considera- 
sanction. tion of a payment in money or money>3 WQrth fay ^ CQmpany js a putchase 

by it of its own shares and is ultra vires 5. -Every surrender of shares, whether fully paid 
up or not, involves a reduction of capital which is unlawful, except where sanctioned by 
the Court. Forfeiture is a statutory exception and the only exception” 6 . A surrender 
of shares to the company not involving any reduction of capital and not amounting to a 

purchase ot its own shares is not howpvt-r -i , 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


lish cases have be^dis^uTsTd. ^ C °‘ 119381 Pe3h - 41 » where the relevant Eng- 
Ibid per^oi^RusseU^f^iflo^J^ 811 ^ 68 119371 A * C ‘ 707 > P er Lord Maugham. 

Tr^vor^v.^Whitwoirh'[lSSyi 118 C °' [191 °1 2 Ch - 464. 

Per Cozens-Hardy L 1 £ l „ App * Cas - 409. 

Rowell 2 14 at p * C Cr V v * R °wland Matwoods Steamship Co. 

11893H Ch?495. R ° Wel1 & Sons U912] 2 Ch. 609 ; see also Denver Hotel Co. 

Lord Wallscouu’swsf 2 Ch * 14 ‘ 
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Capital.” 


In speaking of reduction of capital, the word “capital” means neither nominal capi¬ 
tal to the exclusion of paid up capital, nor the latter to the exclusion of the 
former. A reduction of nominal capital which is paid up must be so made 
as not to affect the equilibrium of the company’s balance-sheet to the prejudice of the 
company’s creditors. This equilibrium is not disturbed where the reduction is effected, 
(a) by cancelling capital lost or unrepresented by available assets, or (b) by paying off 
capital in excess of the company’s wants, because in either case the balance item on the 
debit or credit side of the balance sheet, as the case may be, is unaffected, but the section 
impliedly forbids the writing off of paid up capital which is not lost or unrepresented by 
available assets or returned, the result in that case being to disturb the equilibrium of 
the balance-sheet by striking out of the debit or liability side a sum representing paid 
up capital, leaving the credit or assets side unaffected 1. 

When the directors knowing that the company is insolvent make payment of 
sums of money representing the uncalled capital due by them for shares, such payment 
will be treated as payment towards capital and not as a loan 2. 

Reduction of capital cannot be effected unless it is authorized by the articles as 
originally framed or altered by special resolution 3, power in the memoran¬ 
dum of association being ineffective 4. This statutory power cannot be 
fettered 5. A company not having powers by its articles to reduce the 
capital, can take the power by passing a special resolution and at the second 
meeting exercise the power 6. Where a company had taken power by its 
articles to reduce its capital in any way in which under the statute it was authorized 
to do, it was held by the House of Lords that a scheme of reduction affecting the 
deferred shareholders only was not ultra vires and that the scheme was fair to both 
classes of shareholders 7. In the last cited case Lord Blanesburgh was of opinion 
that although, if the question had been open, the meeting of the deferred shareholders 
(not being a meeting exclusively attended by these shareholders) was not a separate 
meeting, the resolution approving the scheme must be taken to have been duly passed, 
as it had not been challenged by the appropriate procedure. But in the same case Lord 
Russell of Killowen and Lord Maugham expressed the opinion that although prima facie 

a separate meeting of a class should be a meeting attended only by members of that 
class, the meeting of the deferred shareholders having been properly convened, the 
presence of shareholders of another class was a matter relating to the conduct of the 
meeting, which lay in the hands of the chairman with the assent of those perso 
who were properly present and constituted the meeting, and as no objection was take 
at the meeting, those present must be taken to have assented to the meeting being 
so conducted, and the resolution was accordingly valid. 

It was not competent for a company to pass resolutions at the same extraord’ 
general meeting, first authorizing the reduction and secondly providing for the redu 
in a certain way ; for at the time the latter resolution was passed, there was no ^ow 


Authori¬ 
zation in 
articles 
necessary 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 
7 . 


Anglo-French Exploration Co. [1902] 2 Ch. 845, judgment of Buckley )■ 

Had Ram v. Commercial Bank [1921] 19 A. L. J. 445, 62 I. C. [l9l0 ) 

Patent Invert Sugar Co. [1885] 31 Ch. D. 166 ; Oregon Mortgage 

C. 964* _ q- 

Dexine P. P. &. Rubber Co. [1903] 88 L. T. 791, [1903] W. N. 82 (1906 ] 2 1 

Ayre v. Skelsey’s A. Cement Co. (1905) 20 T. L. R. 587, on p 

T. L. R. 464. 

John Ctossley &. Sons [1892) W. N. 55. _ 

Carruth v. Imperial Chemical Industries 11937) A. C. 707. 
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reduce, a, the format resolution could not be effective until confirmed at a subsequent 

meet pl 1 ' facie a reduction of capital should be an all round one i,„ the same percen¬ 
tage Should be paid off or cancelled or reduced in respect of each share, and the par, passu 

mode of reduction is the proper mode where there are several classes of 
How reduc- shares 2 , unless the preference shares have priority as regards capital in the 
tion is to be w . nding up 3f in which case the loss should be thrown first on the ordinary 

effected. ^ ^ Court has however jurisdiction to confirm any kind of reduce 

tion subject to the creditors’ right to object, notwithstanding that it affects the legal rights 
of classes 5. To give the Court jurisdiction to entertain a petition for reduction, it is 
not essential to prove that the capital proposed to be cancelled is lost or unrepresented 
by available assets 5. But if a resolution for reduction is in fact unfair, even the objec¬ 
tion of a few opponents will prevail 6. It is however no part of the business of a Court 
of justice to determine the wisdom of a course adopted by a company in the manage¬ 
ment of its own affairs 6. 

Where under the memorandum and articles of association, preference shareholders 
have no priority as to capital or voting powers but are merely entitled to a fixed cumula¬ 
tive dividend and the company has power to reduce capital, a rateable reduction on all 
the shares, preference and ordinary, though diminishing the actual preferential dividend, 
is not an alteration of the rights of the preference shareholders so as to require their 
sanction under an ordinary modification of rights clause 7. But where it becomes neces- 

I 

sary to cancel arrears of preference dividends, it requires an arrangement under s. 153 8, 
unless the memorandum or the articles vest the requisite power in a class meeting 9. 

A guarantor of preference dividends, who had made payments pursuant to the 
guarantee, can claim only to be subrogated to the rights of preference shareholders, and 
cannot claim to be repaid as a creditor by the company 10. 

A scheme for reduction comes within the operation of this section, although it 
differentiates between the holders of the same class of shares to the extent of paying 
off some and not others and imposes upon the shareholders, whose shares are to be 
extinguished, the obligation to accept debenture stock in lieu of cash and also involves 
the advance to the company of the moneys to be utilized in redemption of the share 
capital by the very persons whose shares are to be redeemed 11. The Court may make 
it a term of the confirmation that the cost of a dissentient shareholder who has assisted 
the Court by his criticism of the scheme shall be provided for by the company 11. 

A reduction of capital may, with the sanction of the Court, be effected in any 
I eve " thOUgh * inV0lve doin E thi "g* which without such sanction are entirely 

K amerided^s?8^ 3 U ^^Tut^onfinnation is~no long7r necessary, see the 


manner 


2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 
9. 

10 . 

11 . 


[,9 ‘ 2 ' * H “ 

Thomas [1895] 1 Ch. 691 P ° ^ ^ 860; Floating Dock Co. of St. 

U9091 2 Chits? 1 A r C 229 •’ L °--na &c. Mortgage Co. 

&tc F. Corpn. v. Couper [18941 A :e r & , c ' Corpor ation (supra); British 6c A.T. 

Mackenzie & cTil916]°2Ch 450 iOnal Bank of China (supra) at p. 236. 

Australian Estates &r n firm, ™ 

W h e ^I? 0 ‘i 19041 2 'ch.'208 CK ' 414 5 Hoare 
Thomas’D^La Ru^TcT,foflV Ch ' 321 ’ 

holder was compelled to receive 4 '°/ dT ^ ^is case a dissentient share' 

* 4,/ 0 debentures for 5i% cumulative shares. 


& Co. [1910] W. N. 87. 
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forbidden, e.g., the purchase by the company of its own shares, or a rc-arrangement 
of the rights of the members X, or a subdivision of shares in which the amount unpaid 
is not equally divided between the resulting shares 2. 

Where of the ordinary £ 5 shares of a company, there were 6,047 fully paid shares 
and 53,953 shares which were paid up only to the extent of £ l per share, and the 
company, having accumulated a large reserve fund, passed and confirmed a special 
resolution for the return of £ 4 per share on the 6,047 fully paid shares, it was held 
that the company had power to reduce the paid up capital in the manner proposed by 
the special resolution 3. 

A petition to the Court for confirmation of a scheme for reduction of capital was 
opposed by the deferred shareholders. The scheme was that every 2 l, of ordinary share 
should be converted into 1 L, of ordinary share ; but the reduction was thought advisable 
having regard to the conflict of interests between the ordinary and the deferred share 
capital on any dividend distribution. Article 44 of the company’s articles of association 
gave power to reduce the capital by paying off capital, cancelling capital lost or unrepres- 
ented by available assests, or reducing the liability on the shares or otherwise as might 
seem expedient. Arts. 71 and 72 required the assent of each class of shareholders by an 
extraordinary resolution passed at a meeting of such class. There was no suggestion of 
any want of good faith on the part of the directors : held (1) that Art. 44 was sufficient 
to allow reduction in the manner proposed ; (2) that there was a proper holding of a 
separate meeting of each class of shareholders, though at such a meeting shareholders of 
other classes were present without voting ; (3) that a circular sent with the notice of the 
meeting was sufficient to convey all the information necessary, and any imperfection 
in it had not caused any misapprehension ; (4) that it was not necessary that the circular 
should disclose the holdings of the directors in the various classes of shares ; and (5) that 
although the scheme conferred a power on the majority to bind a minority, the Court 


ought to approve it as one for the benefit of that class, and it was a question in any case 
which could be far better decided by the shareholders themselves 4. 

Reduction of capital cannot be effected as a scheme under s. 153 post, unless the 
proper steps are also taken under ss. 55 to 61. 

^ If there is a reserve fund which is mixed with the general assets of the 

serve fund com P an y an d allowed to rest in account only, as is often done, the genera^ 
is mixed rule is to attribute to the reserve fund the same proportion of any loss o 

with gene- capital as the amount of the reserve fund bears to that of the nomina 

ral assets. . „ 

capital 5. 

Where shares have deen forfeited, the amount paid up before forfeiture may ^ 
written off and the shares treated as having nothing paid thereon 6. 
shares paid up shares cannot be forfeited and therefore cannot be validly ^ 

have been dered, even as a gift, to the company 7. A surrender or f°^ e ‘^ , g 
forfeited, ghares is in fact a reduction, and it cannot be done without t 


sanction 8. 


1 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 


British St A. T. Stc. Corporation v. Couper [18941 A. C- 399 , C ] ^ ^ 213. 
ranee Stc. Corporation (supra). 2. Doloswella Rubber s ^ jsj. 1 75. 

Neale v. City of Birmingham Tramways Co. [1910] 2 Ch. 464, 

Imperial Chemical Industries, Ltd. [19361 154 L. T. 705 

Hoare St Co. (supra). VT , A _ c t 706. 

Victoria (Malaya) Rubber Estates [1914] W. ^^j* 10n7 V *7 <~h. 14. 

Bellerby v. Rowland St Marwoods Steamship Co. [1^ L,q, t r, 3 H* *-• 
Munt’s case [1856] 22 Beav. 55 ; Spackman v. Evans [W J 
Houldsworth v. Evans [1868] L.R. 3 H.L. 263. 
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A company may by special resolution reduce its paid up capital without reducing 
its nominal capital, the special resolution being to the effect that the accu- 
of e paid up mulated profits shall be returned to the members in reduction of the 
capital amount paid up on their shares, the liability on the shares being increased 

only ' by the same amount. If this repayment is made out of the profits, the 

Court’s sanction is not required 1. Capital may be diminished by cancelling shares which 
have not been taken or agreed to be taken. This may, if the articles so provide, be done 
by an ordinary resolution ; vide s. 50, sub-s. (1), cl. (e). Where a cancellation of shares is 
not permissible under s. 50, the Court may sanction such reduction of capital under this 
section if the provisions hereof are complied with 2. 

Sub-s. (2). The power of reduction must be exercised by passing a special resolu- 
tion. If minutes are properly signed, no evidence will be required to prove 
Special t ^ at t h e meetings were properly convened 3. Where of twelve sharehold¬ 
ers present at the general meeting eight voted for and two against reduc¬ 
tion and the remaining two did not vote, it was held that the resolution was not effective 
inasmuch as a majority of three-fourths of the members entitled to vote and present at 
the meeting 4 had not voted in favour of the resolution 5. The words “in any way” 
in this sub-section gives effect to the decision of the House of Lords in Poole v. National 
Bank of China 6. 

Where the capital consists only of stock, a reduction can be effected 
Where by cancelling a part of the stock. In such a case the holding of each 

consists of 8tock ' holder could be reduced by so much per cent, being the propor- 
stockonly. tion which the sum to be written off bears to the amount of the issued 

stock 7. 


Sub-s. (2) Cl. (b). It is not always necessary or essential for the Court to which 

Procedure. * petition for reduction of ca P ital ^ presented to satisfy itself that there has 

* been a 1039 of capital. The only serious question is whether or not the 
company had duly passed its special resolution 8 . Where however the reduction of the 
capital is based on the ground that capital has been lost or unrepresented by available 
assets, it is always prudent to proceed on some evidence 9. Where the person opposing 
the petition accepts the statement of the company that there has been loss of capital, the 
Court should act upon the assumption that there is evidence of loss of capital 9. Where 

such an app .carton is opposed by a shareholder on the ground that certain persons who 

have voted tor the resolution for rpHnrfmn . , * 

uun ior reduction of capital were not duly Qualified as share¬ 
holders to vote, but no steps have been taken m • q * , 

nnd-*r s 18 rhe nrm « i , , ° have the register of members rectified 

under s. jo, tne onus is on the shar^hnlrl.,,. ~ 

allegations 9. Pposing the petition to substantiate his 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 


pSl^dl.\^K^ T *i«»w«y. Co. (supra). 

Investment Co. 8 U895?2 Ch 8 U 7 N- 108 ' 116 i 38 S. J. 531, 564; Omnit 

Vide s. 81. 

John T. Clarke &. Co 119111 ixi 
11907) A. C. 229 1 11 S - C * 243 ‘ 
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discre- 
tionary. 


Sub-s. (2), cl. (c). This includes capital which can only he called up in case of 
the company going into liquidation 1. The petition and affidavit should 9tate the fact 
that the amount to be returned is in excess of the company’s requirements 2. 

Court’s Reduction of capital may be sanctioned or disallowed at the discretion 

power is of the Court 3 ; so any scheme which works unfairly as regards the interest 

of the minority may be disapproved 3. But a fair scheme will be sanc¬ 
tioned, even if it effects an alteration of the respective rights of classes of 
shareholders 4. 

It is doubtful whether a company can contract itself out of the power to reduce its 
capital which is conferred upon it by the Act and the articles 5. Subject to the confir¬ 
mation by the Court, which is the safeguard of the minority 4, the question of 
p reduction of capital is one for the decision of the majority 5, and the Act 

reduction * eave9 the company to determine the extent, the mode and the incidence 

of the reduction and the application of any capital moneys which the 
reduction may set free 6. 

Unauthorized reduction of capital will be restrained by the Court 6. 

An unlimited company can reduce its capital in any way its memorandum and 
articles allow 7. 

56* Where a company has passed * * a resolution for 
to P Court 10n re ducing share capital, it may apply by petition to the 
for confir- Court for an order confirming the reduction. 

ming order. 

The words “and confirmed” after the word “passed” have been omitted by the 

Companies (Amendment) Act,' 1936. 

Where there is more than one class of shares, a petition for reduction of capital 
What the should state whether or not there is any priority as to capital 8. The 

petition 
should 
contain. 


- l uul uicic n auy pLiunty ^ ww —*— 

petition must be supported by affidavits and a copy of the memorandum 
and articles of association, and the original minute-book of the proceedings 
must be made an exhibit 9. 

In an application under this section the Court is only concerned to confirm the 
proposed reduction and not the resolution passed by the company 10. The only 

questions to be considered by the Court are: (1) Ought the Court 
to be^on- re ^ use its sanction to the reduction out of regard to the interests of t b° 3 ^ 
sidered. members of the public who may be induced to take shares in the compa y^- 
, the reduction fair and equitable as between different classes of 3 

ol ders ? Wh ere the reduction is shared by all'and is designed to work just 

Midland Ry. Carriage &. c . Co. [1907] W. N. 175. 

i arapaca &. Tocapilla Nitrate Co. (1917] W. N. 356, 62 S. J. 122. , 

® arr . ow v. Haematite Steel Co. [1900] 2 Ch. 846, on appeal [1901] 2 Ch. 

^-redit A. G. Corporation [1902] 2 Ch. 601. ^ _ . . , & A. T. 

Barrow v. Haematite Steel Co [1888] 39 Ch. D. 582 at p. 596 ; British 
finance Corpn. v. Couper. [1894] A. C. 399. _ ... . Hooe v . Inter- 

Holmes v. Newcastle <5tc. Abattoiar Co. [1875] 1 Ch. D. 682 , P Spanish 
national Financial Society [1877] 4 Ch. D. 327 and Bannatyne v. Dire 

Telegraph Co. [1886] 34 Ch. D. 287. . _ 

orough Commercial & Building Society [1893] 2 Ch. 242. 

Mackenzie Co. [1916] 2 Ch. 450. , , 

Omnium investment Co. [1895] 2 Ch. 127. „ . , *j ation al Bank of 

IS1 ! e Hyderabad (Deccan) Co. [1897] 75 L. T. 23 ; Poole v. Na 
ina [1907] A.C. 229, per Lord Macnaghten. 
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2 . 

3. 

4. 

5. 
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7. 

8 . 

9. 
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r r 1 i sr-i: ~ - 

dence regarding the loss of capital and non-representations of available assets, there .6 

nothing to prevent the Court from confirming such reduction 1. . 

Where along with the resolution as to reduction of capital, another resolution is 
passed for the increase of capital b V issue of new shares and this fact is stated in the appli- 

cation under this section with the prayer for sanction of the new scheme 


cation uuucl Lino —- - r # - - . 

Simultane- f reoT g aniza tion, but the same is subsequently withdrawn on the objection 

ous resolu' . . _r_:-„i *rst full t-o b* cons : dered 

tion to 
increase 


capital. 


of some shareholders, the increase of capital does not fall to be cons dered 
by the Court under the present section, as the function of the Court does 
not extend to the exercise of the paternal care of the shareholders of a 
company, for such matter exclusively falls within the internal management of the 

company 1. In the last cited case the creditors of the company were not concerned 

at all. 

In Poole v. National Bank of China 2 Lord Macnaghten observed : “The condition 
that gives jurisdiction, is not proof of loss of capital or proof that capital is 
Condition unTep resented by available assets, or that capital is in excess of the wants 
r»ivine mr ^ t h e company. The jurisdiction arises whenever the company seeking 

reduction has duly passed a special resolution to that effect.” 

d i . On and from the passing by a company of a resolution 
Addition for reducing share capital, or where the reduction 
to name of does not involve either the diminution of any liability 

in respect of unnaid share ranifal nr tine navment to 


giving jur 
isdiction. 


57 


of“and 
reduced.” 


in 
any 


5 UWV. xuvuiv^ 11 1V~ V~1111JLJL JL III 11UU 111 CLUy j 

respect of unpaid share capital or the payment to 
shareholder of any paid-up share capital, then on 

/D Wl /f Ltvi rr n/ f li /» J ^ C. _ ^1. _ _ .1 _ . .i, ' A M 4 - b 


any suarcnuiuer oi any paioup snare capital, tnen on 
and from the making of the order confirming the reduction , the 
company shall add to its name, until such date as the Court 
may fix, the words “and reduced” as the last words in its name, 
and those words shall, until that date, be deemed to be part of 
the name of the company : 

P ; ovided where the reduction does not involve either 

the diminution of any liability in respect of unpaid share capital 
or the payment to any shareholder of any paid-up share capital, 

lt t hinks expedient, dispense altogether with 
the addition of the words and reduced ,5 & 

ln thi3 line the word “ passing ” ha9 

Act for the word! , ^ (AmendmeM > A «. 1936. By the same 

reduction” after th a ^ resentatlon of the petition for confirming the 

order confirming the reduction ” ha ' T ^ fr ° m ’’ ** WOtds “ the making of the 
made on account of the new definitio ^ f substituted. The first alteration had to be 

confirmation [see s. 81 (2), post] Thee^ Specia ^ res °lution” which no longer requires 
quired to add the words “andVedu^ second alteration is that the company 
petition for confirming the reduction ^ ^ ^ ** Dame fr ° m the Presentation of the 

making of the order confirming the reducti^ ^ ave to a dd those words after the 


Amend 

meat. 


is not re 


2. U907] 1 A.C. I 229! t,am Navigation Co. U939TR^ 
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w 

the ad¬ 
dition. 


The addition of the words “and reduced” is required in order to give 
Object of warning to the public of the financial position of the company 1. The fact 

that the company is carrying on business abroad will not necessarily induce 
the Court to dispense with the use of those words 2. But in a proper case, 
where the use of the words “and reduced” has greatly prejudiced the company’s credit 
by leading foreign customers to suppose that the company might be unable to meet its 
obligations, the Court may limit the time for use of the words to a short period, say four¬ 
teen days 3. The time usually ordered is one month 4. 

Where the company failed to add the words “and reduced” to its name after the 
confirmation of the resolution for reduction, the petition for confirmation 
by the Court was incompetent 5. In the case noted below the Court 
dispensed with use of the words on the common seal of the company, but 
otherwise ordered the words to be used for one month from the date of 
the order 6. If the company is desirous of not using the words at all, it 
should make an application to that effect at the time of presentation of the petition 7. 
The application must be supported by affidavit 8. 


Consequ* 
ences of 
failure to 
make the 
addition. 


58* (i) Where the proposed reduction of share capital 

Objections * nv °l ves either diminution of liability in respect of 
bycredi- unpaid share capital, or the payment to any share- 
settlement bolder of any paid-up share capital, and in any other 
of list of case if the Court sq directs, every creditor of the com- 

creditors. P an Y who at the date fixed by the Court is entitled 

to any debt or claim which, if that date were the 
commencement of the winding up of the company, would be 
admissible in proof against the company, shall be entitled to 
object to the reduction. 

# ( 2 ) The Court shall settle a list of creditors so entitled to 
object, and for that purpose shall ascertain, as far as possible 
without requiring an application from any creditor, the names 
of those creditors and the nature and amount of their debts or 
claims, and may publish notices fixing a day or days within 
which creditors not entered on the list are to claim to be so 
entered or are to be excluded from the right of objecting to the 
reduction. 

The Court will not readily accede to the prayer of dispensing with intimation an 
Private advertisement of the petition where the company is a private one an 

company, family concern 9. _ 


* > 
V 


1 . 

2 . 

3. 




rinkney Sons Steamship Co. [1892] 

Lindner &. Co. [1911] W. N. 66. , , ^ were 

Sanders, Rehders &. Co. [1919] W. N. 103. For cases where the ” or ° ra . 
allowed to be dispensed with see Scottish Power Co. [1917] S.C. ^ ^ go. 

lian Estates Co. [1910] 1 Ch.414 and Sumatra T. Plantations Co. IjoiJoJ " ' j Co . 
Ocean Queen Steamship Co. [1893] 2 Ch. 666; Monmouthshire 

[19101 
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"Where a reduction of capital does not involve diminution of assets and there has 
been no default by the company under the provisions of its debenture deed, 
Creditors’ a debenture-holder or creditor, and in particular a secured creditor, must 
object° make out a 9tron g case be l° re the Court will direct that he is entitled to 

object to the reduction, and the Court will not exercise its discretion in 
favour of the debenture-holders where there is no evidence that the assets are an 
insufficient security 1. 

Sub-s. 2. The language of sub-s. (2) is imperative. The Court cannot dispense 
with the procedure even if there is no creditor 2. 

59. Where a creditor entered on the list of creditors whose 
Power to debt or c lai m is not discharged or determined does 

dispense , , ® _ . r . 

with con- not consent to the reduction, the Court may, if it' 
creditor on thinks fit, dispense with the consent of that creditor, 
security on the company securing payment of his debt or 

foi n hif Ven claim by appropriating, as the Court may direct, the 
debt. following amount (that is to say),— 

(i) if the company admits the full amount of his debt or 
claim, or, though not admitting it, is willing to pro- 
vide for it, then the full amount of the debt or claim; 

(ii) if the company does ndt admit or is not willing to 
provide for the full • amount of the debt or claim, 
or i e amount is contingent or not ascertained, 

inonirv 11 ‘TT ^ ty tKe C ° Urt after the like 
inquiry and adjudication as if the 

being wound up by the Court. 

Debenture-holders may, on rer<*ivino , 

be entered on the list and are if theW ^ ‘° 

Debenture j i £ O bj ect .; no n , ’ V ad to do so, to be excluded from the 
holders. " gnt ot objecting 3, Creditors named in tho lief- u , 

but not yet due, and who have neither f 86 ^ ”* ' 

taken to have assented 4. assented nor dissented, must be 

An extraordinary resolution passed bv th 

Consent of holders is a sufficent rnno , „ e ma J° r ity at a meeting of debenture- 

creditors. ^ of all the debenture-holders 5. 

60 . 


company were 


the company^ho^nder^tV^A Ct t0 £Very creditor of 

the Reduction, that Either hi^ “ entitled to ob j ect 
tion has been obtain^ “ ls consent to the reduc- 

discharged or has been determinA^° r i ( ^ e ^ t or has been 

- etermmed or has been secured, may 


Order con¬ 
firming 
reduction. 


1 . 

2 . 

3. 

4. 

5. 


Meux Brewery Co. (19191 1 rh 
Hydraulic Power q ! 

08951 2 Ch. 726. & Stnelt >ng Co. [1914] 2 Ch. 187 - I 
Credit Fonder of En alary a no-, ' ’ ^ amson Store Service Co. 

(supra). tngIand H871] 11 Eq . 35fi , 

n l i. (Crcdit Fonder*, u See a 80 H V dr aulic Power Co. 

12 Ch. D. 254. ’ b ^t see 

See Hydraulic Power & ■ . Ventilating Granary Co. [1879] 

meltin § Co. (supra). 
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make an order confirming the reduction on such terms and 
conditions as it thinks fit. 


Where debentures to bearers were outstanding and the names of the hearers could 


Consent. 


not be ascertained, the Court allowed unanimous resolution of a meeting of 
debenture-holders, at whichr 87 per cent, of the issue was represented, to 
suffice as equivalent to the consent of all 1. 

If the debt is admitted or proved or is an ascertained sum, the whole amount must be 
set aside, and if the company refuses to do it, sanction to the reduction may be refused 2. 


The Court has an absolute discretion to confirm 3, or refuse 4 to confirm, the reduc¬ 
tion or impose such terms and conditions on the company, as it thinks fit 

Power to 5. The only express statutory limitation is that certain measures must be 

confirm is , . 

discretion- taken * or the protection of the creditors. The Court cannot, except in ex- 
ar Y« ceptional cases, review the opinion of the company in regard to its domes¬ 

tic or commercial questions 6. The Court has power, in a proper case, to 
confirm a resolution for reduction of capital notwithstanding that the voting powers 
may thereby be affected 7. 


If a scheme of arrangement under s. 153 involves a reduction of capital, all the rc- 
Scheme quirements of the Act with regard to reduction must be complied with ; and 
^153 * S neCCSSary t0 ac ^ vert l 3e the petition for sanctioning the scheme, unless 

the Court has dispensed with any advertisement 8. 


A scheme of reduction of capital is not necessarily unfair or inequitable because it 
Scheme in- Evolves an alteration of the rights of voting and priority as between the 

volving al- different classes of stock-holders 9. 

teration of 

rights. 

61 * (i) The registrar on production to him of an order of 

Registra- the Court confirming the reduction of the share capital 
on?er Ind a company, and on the filing with him of a certified 
minute of copy of the order and of a minute (approved by the 
reduction. Court) showing, with respect to the share capital of 
the company as altered by the order, the amount of the share 
capital, the number of shares into which it is to be divided and 
the amount of each share, and the amount (if any) at the date 
of the registration deemed to be paid up on each share, sha 
register the order, and minute. 






1. 

2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 
9. 


Hydraulic Power & Smelting Co. (supra). _ c e c ess ). 

Palace Billiard Rooms v. City Property Corporation [1912] S. C. 5 (C 

James Colmer Ltd. [1897] 1 Ch. 524. u rif . Stee l Co. 

Direct Spanish Telegraph Co. [1887] 34 Ch.D. 307 ; Barrow Haematite see 

Caldwell v.Caldwell Co. [1916] W. N. 70, [1916] S. C. (H X.) 120 
Sons Steamship Co. [1892] 3 Ch. 125; Louisiana 6lc. Mortgage 
2 Ch, 552. 

Leicester Mortgage Co. [1894] W. N. 108, 38 S. J. 531. Co ( i892J 

Caldwell v. Caldwell &. Co., supra ; Pinkney &. Sons Steams p 
Ch, 125 ; Louisiana &.c. Mortgage Co. [1909J 2 Ch. 552. 

White P. Y. Ry. Co. [1918] W. N. 323, 63 S. J. 55. 

Welibach I. G. Light Co. [1904] 1 Ch. 87. 


3 




174 


INDIAN COMPANIES ACT 


[ S. 62 


Form and 
contents 
of the mi¬ 
nute for 
reduction. 


( 2 ) On the registration, and not before, the resolution for 
reducing share capital as confirmed by the order so registered 

shall take effect. 

( 3 ) Notice of the registration shall be published in such 
manner as the Court may direct. * 

( 4 ) The registrar shall certify under his hand the registra¬ 
tion of the order and minute, and his certificate shall be conclu¬ 
sive evidence that all the requirements of this Act with respect 
to reduction of share capital have been complied with, and that 
the share capital of the company, is such as is stated in the 
minute. 

The minutes for reduction of capital must contain, among other particulars, the 
denoting numbers of the shares referred to therein ; the notice of registra¬ 
tion of such minutes need not however contain the denoting numbers, but 
may be in such shortened form as the Court may direct 1. The minutes 
must ctontain the denoting numbers of the shares where they are not all 
paid up to the same extent 2. This will not be excused; but if the minutes 
are very complicated, a shortened form of advertisement may be allowed 1. For what the 
minutes and memoranda should contain see notes 1 &. 3. 

For the form of the minute where the scheme for reduction involves a reorganisa¬ 
tion of capital see cases noted below 4 . 

The form of minute to be registered pursuant to this section should contain a state¬ 
ment of sub-division of the share capital as effected by the resolution for reduction, but 

need not contain the original numbers of the shates, nor the fact that nothing has been 
paid up on the unissued shares 4. 

The registrar's certificate is conclusive evidence that the requirements of the Act 

Registrar’s have been compiled with 5, though it appeared afterwards that the company 
certificate had no power under the article a 

conclusive, resolution for reduction was invalid 6. " ^ " th “ ^ ^ 

be substlrTdT registered shall be deemed to 

randum of the r° T ^ corres P°nding part of the memo- 
able as if it had L™ pany .’ , and shall be valid and alter- 

shaU be elold" C ° ntained ^in, and 

issued after its registration. 

quirements of this sealon^ it fhaU b* , C °S plying wit h the re- 

---jJ^shallbe liable to a fine not ex- 

Oceana Development Co. [19121 W \TTti ~~~~~-- 

fewa* * s - * ® 

Salinas of Mexico [19191 w 

l J 84 D 5?8 5 r V & Co - 11924 1 wk b 2M 3 An^F P °l e c lce Co ' 11924] W. N. 

Teduc^e Sr ^ ! ** case the certificate 

Ladies' Dress Association v PulK , "" Under the articles to 

Pulbrook U900] 2 Q. b. 376. 


62 . 

Minute to 
form part 
of memo¬ 
randum. 


every copy of the memorandum 


1. 

2 . 

3. 

4. 


6. 
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shares. 


ceeding ten rupees for each copy in respect of which default is 
made, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the 
like penalty. 

63. (i) A member of the company, past or present, shall 

Liability of not be liable in respect of any share to any call or con- 
respect*^/* 1 tr ibution exceeding in amount the difference (if any) 
reduced between the amount paid, or (as the case may be) the 

reduced amount, if any, which is to be deemed to 
have been paid, on the share and the amount of the share as 
fixed by the minute : 

Provided that, if any creditor, entitled in respect of any debt 
or claim to object to the reduction of share capital, is, by reason 
of his ignorance of the proceedings for reduction, or of their 
nature and effect with respect to his claim not entered on the 
list of creditors, and, after the reduction, the company is unable, 
within the meaning of the provisions of this Act with respect to 
winding up by the Court, to pay the amount of his debt or 
claim, then— 

(1) every person who was a member of the company at 
the date of the registration of the order for reduction 
and minute, shall be liable to contribute for the pay" 
ment of that debt, or claim an amount not exceeding 
the amount which he would have been liable to con¬ 
tribute if the company had commenced to be wound 
up on the day before that registration ; and 

(ii) if the company is wound up, the Court, on the applk 
cation of any such creditor and proof of his igno¬ 
rance as aforesaid, may, if it thinks fit, settle accord¬ 
ingly a list of persons so liable to contribute, and 
make and enforce calls and orders on the contribu¬ 
tories settled on the list as if they were ordinary con¬ 
tributories in a winding up. 

( 2 ) Nothing in this section shall affect the rights of the 

contributories among themselves. 

64. If any officer of the company wilfully conceals t e 
Penalty on name of any creditor entitled to object to the re u 
" 1 tion, or wilfully misrepresents the nature or 

of the debt or claim of any creditor, or if any 
of the company abets any such concealment y e 

representation as aforesaid, every such officer shall be P ur } ^ ne 
with imprisonment which may extend to one year, or wi 

or with both. 


conceal¬ 
ment of 
name of 
creditor. 
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65. 


Publica¬ 
tion of 


In any case of reduction of share ca pital, the Court 
may require the company to publish as the Court 

tion or directs the reasons for reduction, or such other infor- 
reasonsfor nation in regard thereto as the Court may think 
reduction. expec j ient w i t h a v i ew to give proper information to 

the public, and, if the Court thinks fit, the causes which led to 

the reduction. 

The Court rarely acts under this section, but may do so where the loss has been 
very large and sudden 1. 

A company limited by guarantee and registered after 
the commencement of this Act may, if it has a share 
capital and is so authorised by its articles, increase or 
reduce its share capital in the same manner and sub¬ 
ject to the same conditions in and subject to which a 
company limited by shares may increase or reduce its 
share capital under the provisions of this Act. 


66 . 
Increase 
and reduc¬ 
tion of 
share capi¬ 
tal in case 
of a com¬ 
pany limi¬ 
ted by 
guarantee 
having a 
share capi 
tab 


Variation of Shareholders’ Rights. 


* T r 

holders of 
special 
classes of 
shares. 


66A. (i) If in the case of a company, the share capital of which 
is divided into different classes of shares, provision is made by the 

Ri2hts o/ ™T° r( Tr?n T 7 arUdeS \° r authori ^g the variation of the 

of the issued X ° ^sprite proportion of the holders 

lution passed at a separate meeting of the holders n i 7 U f I 
in pursuance of the said provision therilsatchJd ^ ? T 

than ten per cent, of the issued shares of thn! T* if m the a ^reg a te 
did not consent to or vote in favour e lf°lhl l Zi aS J’ h f n S Persons who 
may apply to the Court to have the vLinf utl0 J} f° r tfl e variation, 
such application is made the variation shlT can f elled ’ and where any 
until it is confirmed by the Court ^ not WVe e $ ect unless and 

( 2 ) An application under this , .• 
fourteen days after the date on which mMst be made within 

resolution was passed, as the , consent was given or the 

khall of the shareholder! f e> , mi he made on 

one or more of their number as VL! ™ ake the application by such 


purpose 

(3) 


appfcL a7 <£ c“’ hmring ‘ h ‘ 

'• ‘ C ° UH ” ^ hmri 
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and appear to the Court to be interested in the application, may, 
if it is satisfied having regard to all the circumstances of the case 
that the variation would unfairly prejudice the shareholders of the 
class represented by the applicant, disalloiv the variation and shall, if 
not so satisfied , confirm the variation. 

(4) The decision of the Court on any such application shall 
be final. 

(5) The company shall within fifteen days after the service 
on the company of any order made on any such application forward 
a copy of the order to the registrar and, if default is made in 
complying with this provision, the company and every officer of the 
company who is knowingly and wilfully in default shall be liable to a 
fine not exceeding fifty Rupees. 

(6) The expression “variation” in this section includes ‘ ‘abroga¬ 
tion” and the expression “varied” shall be construed accordingly. 

This new section has been inserted by the Companies (Amendment) Act, 1936. It 
is a verbatim reproduction of s. 61 of the English Act of 1929 except this : that for the 
words “liable to a default fine" in sub-s. 5 of the English Act, the words ‘ liable to a 
fine not exceeding fifty rupees” have been substituted. This section may come into 
conflict with s. 54. In the English Act of 1929 s. 45 of the English Act of 1908 
(corresponding tos. 54) was not re-enacted. See Introduction. 

Sub-s. (1). The presence, at a separate meeting of the holders of one class of 
shares, of holders of a different class not voting either by show of hands or on a poll, 
does not invalidate the meeting as a separate class meeting, or the poll taken thereat 
[Carruth v. Imperial Chemical Industries [1936] 1 Ch. 587, C. A. affirmed by the House o 
Lords in Carruth v. Imperial Chemical Industries [1937] A. C. 707. See notes to s 
and s. 55 ante. 


pany registered as unlimited may . 

_ as limited or any company already registere as t ^ e 

any a* ed company may re-register under this c, 

m ted * registration of an unlimited company as a hmi 

pany shall not affect any debts, liabilities, obligations or con 

incurred or entered into by, to, with or on behalt or, t 
pany before the registration, and those debts, ha Vi jYyPart 

anc ^ contr acts may be enforced in manner P r °V r suance 
VIII of this Act in the case of a company registered 1 P 

of that Part. t he 

. (2) On registration in pursuance of this y> a nd 

registrar shall close the former registration of the docin 

may. dispense with the delivery to him of c °P ie ^ , oCC asio n 
ments with copies of which he was furnished o 
c 23 
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Power of 
unlimited 


reserve 
share capi 
tal on re 


of the original registration of the company ; but, save as afore¬ 
said, the registration shall take place in the same manner and 
shall have effect as if it were the first registration of the 

company under this Act. 

68 * An unlimited company having a share capital may, by 
its resolution for registration as a limited company in 
pursuance of this Act, do either or both of the follow- 
company to in p t hi n g s namely :— 

provide for & o • 1 U 

(a) increase the nominal amount of its share capital by 

tai on re- increasing the nominal amount of each of its shares, 
registration. k u t subject to the condition that no part of the 

amount by which its capital is so increased shall be 
capable of being called up except in the event and 
for the purposes of the company being wound up *, 

( b ) provide that a specified portion of its uncalled share 
capital shall not be capable of being called up except in 
the event and for the purposes of the company being 
wound up. 

Reserve Liability of Limited Company . 

69. A limited company may by special resolution determine 
that any portion of its share capital which has not been 
already called up shall not be capable of being called 
up, except in the event and for the purposes of the 
r .. 1 com P any being wound up, and thereupon that portion 

of its share capital shall not be capable of being called up except 
in the event and for the purposes aforesaid. 

AfteT th ; : P olt l rtt 9UCh V aPital Cann0t be b V *e e-pany under 

~ r::;:. anic,e \ of to chargc its un ' 

without leave of the Court and it Cann0t , be \ tUrned into bleary ca P ital 
The reserve capital cannot be cancelled on a reduction^ofcapull 2^ ^ ^ diTeCt ° rS 

Unlimited Liability of Directors. 

or of any m ditecto^a ny *^ e °f tbe directors 

randum, be unlimited. ^ S ° provi ^ ec ^ by the memo- 

any director'llunlSdte^ ^ ^ich the liability of 
pany (if any) and the directors of the com- 

for election or apnointm m 61 W ^° P ro P°ses a person 
shall add to that proposal a stam ^ °® ce of director 

—--—JLjL™ !a state ™ent that the liabilitv of the 

2. Midland Ry. CarriLeT -- 

8 Co ' U907 l W. N. 175. 28 ’ Insh Club Co - U906] W. N. 127. 


Reserve 
liability of 
limited 
company. 


Reserve 
capital 


70. 

Limited 
company 
may have 
directors 
with un¬ 
limited 
liability. 
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v 

person holding that office will be unlimited and the promoters 
and officers of the company, or one of them, shall, before the 
person accepts the office or acts therein, give him notice in 
writing that his liability will be unlimited. 

( 3 ) If any director or proposer makes default in adding 
such a statement, or if any promoter or officer of the company 
makes default in giving such a notice, he shall be liable to a 
fine not exceeding one thousand rupees and shall also be liable 
for any damage which the person so elected or appointed may 
sustain from the default, but the liability of the person elected 
or appointed shall not be affected by the default. 

71. ( 1 ) A limited company, if so authorised by its articles, 

may, by special resolution, alter its memorandum so 
as to'render unlimited the liability of its directors or 
of any director. 

( 2 ) Upon the passing of any such special resolution, 
the provisions thereof shall be as valid as if they had 
been originally contained in the memorandum. 


Special 
resolution 
of limited 
company 
making li« 
ability of 
directors 

unlimited. 


* * 


* * 


Amend- 

ment. 


By the Companies (Amendment) Act, 1936 the word “passing” in sub-s. (2) has 
been substituted for the word “confirmation”, as under the new definition of 
“special resolution” [vide s. 81 (2)] it is no longer required to be confirmed. 
By the same Act the following words after the word “memorandum” in 
sub-s. (2) have been omitted, namely : “and a copy thereof shall be embodied in or 
annexed to every copy of the memorandum issued after the confirmation of the resolu¬ 
tion. These words weTe rendered unnecessary on account of the new s. 25-A. By the 
said amending Act sub-s. (3) has been omitted. 

The original sub-s. (3) was as follows :— 

(3) If a company makes default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding ten rupees for 
each copy in respect of which default is made ; and every officer of t ie 
company. who knowingly and wilfully authorises or permits the defau t, 
shall be liable to the like penalty. 


PART IV. 

Management and Administration. 

Office and Name . 

’ 72. ( 1 ) A. company shall as from the day on which it ^£”7 
Registered to carry on business, or as from the twenty-eighth day aji 

comt>aL ^ ^ ate °f incorporation, whichever is the earlier, 

* registered office to which all communications and notices 

way be addressed . . r 

.* 4 ^) Notice of the situation of the registered fa 

a ny change therein shall be given within twenty^eight days 
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re 


date of the incorporation of the company or of the change , as the 
case may be , to the registrar who shall record the same. 

(3) The inclusion in the annual return of a company of the 
statement as to the address of its registered office shall not be taken 
to satisfy the obligation imposed by this section. 

(4) If a company carries on business without complying with 
the requirements of this section , it shall be liable to a fine not 
exceeding fifty rupees for every day during which it so carries on 
business. 

By the Companies (Amendment) Act, 1936 this section has been substituted for 
^ ^ the original s. 72 in which there was no definite time limit within which 

a company should have a registered office or within which the notice of its 
situation or change should be given to the registrar. This new section 
produces s. 92 of the English Act of 1929. The old s. 72 was in the following terms : 

72. ( 1 ) Every company shall have a registered office to which all 

Registered communications and notices may be addressed. 

office of ( 2 ) Notice in writing of the situation of the registered office, 
company. and of any change therein, shall be filed with the registrar, 
who shall record the same. 

( 3 ) If a company carries on business without complying with the 
requirements of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which it so carries on business. 

A summons to appear before a Magistrate must be served at the registered office, 
and appearance by a solicitor to raise a point of substance only is not a 
, - 1 - ro ^objection 1 . Where there is no registered office, service at the 

registered* ‘T by C ° m P an V will be sufficient 2 . Where there is no 

° ffiCe - the late officTrTmaTbe "allowed 3 ^ Serv ^" 7 “ 3eIViCe 0 ° S ° me ^ 

• u • Service at any other Diace even if the 

company carries on business there, is insufficient 1 . P ’ 

Where the registered office of n 

the company’s business has been shifted to ^ * h ? U8Ual plaCe ’ but 3 patt ° f 

such change to the registrar, all the notices &c ? Wlt ^ OUt any ratification of 

office 4. In the last cited case Pancktidge J ob ^A « addreBsed to the usual registered 
S. C. Roy’s contention that s. 72 shows that a •* * ** nd myse ^ un able to accept Mt. 

sufficient and that the only effect of failure to 1690 Ut * on to c b an ge the registered office is 
liable to fine under sub-s. 3.” ° n0t * y t ^ le c b an ge is to render the company 

In a suit against a corporation the s 

In suit. any director or Principal officer of th ^ ^ Served “~( a ) the secretary or 

. V* P ° 3t addr —d to the corn, * ?. rP ° r “ ti0n; (b) ^ 1 eaving or send- 

is no registered office, then at the place where Jj®™ 1011 3t the Te gistered office, or if there 

to the mode of service of any document on a cor P°™«°n carries on business 5. As 
----- a corn Pany see s. 148. 


Service 
must be 


1 . 

2 . 

3. 

4. 

5. 


Pearks, Gnnston&TT^TrH , T~-- 

Ga*k U eU e v CO r P h Per K M,nin e Co U8701 L R* 
oasKell v Chambers [18581 An 1 HR* ^ Eq. 390 

Janbazar Manna Estate Ua r i£ eav ‘ 252. 

. M11I ,, 
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Publica¬ 
tion of 
name by a 
limited 
company. 


Every limited company— 

(fl) shall paint or affix, and keep painted or affixed, its 
name on the outside of every office or place' in 
which its business is carried on, in a conspicuous 
position, in letters easily legible and in English 
characters, and also, if the registered office be situ¬ 
ate in a place beyond the local limits of the ordi¬ 
nary original civil jurisdiction of a High Court, in 
the characters of one of the vernacular languages 
used in that place ; 



shall have its name engraven in legible characters on 
its seal; 


(c) shall have its name mentioned in legible English 
characters in all bill-heads and letter paper and in 
all notices, advertisements and other official publi¬ 
cations of the company, and in all bills of exchange, 
hundis, promissory notes, endorsements, cheques 
and orders for money or goods purporting to be 
signed by or on behalf of the company, and in all 
bills of parcels, invoices, receipts and letters of 
credit of the company. 


The object of this section is to make the company itself continually bring to the 
Object notice of those who dealt or might deal with it, the fact that it is a limited 

concern. This section has nothing to do with advertising the whereabouts 
of a company or affording facilities to members of the public ip finding its place of 
business 1. 


The requirements of the section would be satisfied by a board of the necessary 
Require- conspicuousness and legibility outside the office room inside the building in 
ment9how which it is situate and therefore it cannot be said that when an office is 
satisfied. situated within a compound, the name of the company should be painted 
or affixed outside the compound as well as outside the office 1 . 

Thi 9 section being a penal provision should be construed strictly. The words 
Construe- “outside of every office” in cl. (a) of the section cannot be construed to 

mean outside the premises in which the office is situate 1 . 

The abbreviations “Ltd.” or “Ld.” may be used for the word “Limited” 2 . If a 
Use of limited company makes a contract without using the word “Limited,” the 

doctors who make the contract on behalf of the company will be personally 
mited. li a bl e 3 . p or t h e protection of the public the strictest accuracy is to be 
observed in this respect 4. See notes to s. 88 , post. 

As to the company’s seal, see notes to s. 29 and reg. 76, Table A. ______ 


1 . 

2 . 

3. 


4 . 


ppeal f 1889] 5 T. L. R- 


*• m: 


Dr. H. L. Batliwalla Sons &. Co. v. Emperor [1941] B. 97. 

F. Stacey &. ‘Co, v. Wallis [1912] 106 L. T. 544. 

Atkins St Co. v. Wardle [1889] 58 L. J. Q. B. 377, on appeal ‘ m ~ n 

734; Penrose v. Martyr [1858] E. B. & E. 499, 28 L'Aif/V r’q27 
Smethurst [1909] W. N. 65, reversed on appeal in [1909] I ■ _ 

Nassau Steam Press v. Tyler [1894] 70 L. T. 376 ; but see Dermat 

Ashworth [1905] 21 T. L. R. 510. 


V. 


V. 
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74 . (x) If a limited company does not paint or affix 

keep painted or affixed, its name in manner directed y 
P.naities thig F A it s h a ll be liable to a fine not exceeding fifty 

publication rU pees for not so painting or affixing its name, and for 
of name. £very day during w hich its name is not so kept painted 

or affixed, and every officer of the company who knowingly and 
wilfully authorises or permits the default, shall be liable to the 

like penalty. 

( 2 ) If any officer of a limited company, or any person on its 
behalf, uses or authorises the use of any seal purporting to be a 
seal of the company whereon its name is not so engraven as 
aforesaid, or issues or authorises the issue of any bill-head, letter 
paper, notice, advertisement or other official publication of the 
company, or signs or authorises to be signed on behalf of the 
company any bill of exchange, hundi, promissory note, endorse¬ 
ment, cheque or order for money or goods, or issues or authoris¬ 
es to be issued any bill of parcels, invoice, receipt or letter of 
credit of the company, wherein its name is not mentioned in 
manner aforesaid, he shall be liable to a fine not exceeding five 
hundred rupees, and shall further be personally liable to the 
holder of any such bill of exchange, hundi, promissory note, 
cheque or order lor money or goods, for the amount thereof, 
unless the same is duly paid by the company. 

Where South Shields Salt Water Baths & Co. was described in a bill as the Salt 
Company Water Baths Ltd., it was held that the directors were personally liable on 
described the bill 1. So it is of great importance to see that the name of the company 
wrong h fully and correctly written in the biU of exchange, hundi &c. Where the 
directors describe the company by a wrong name on a bill accepted by them 
on behalf of the company, they will be personally liable 2. 

Sub-s. (2). The word "holder” in sub-sec. (2) means, in the case of an order for 
goods, the person to whom the order is given 3. 

i. 1 kl • • lere not i ce > advertisement or other official 
amrlnn^ a COn ? pany contains a statement of the 

authorised "“otice Capital of the company, 

tlnn h ,u° !; advertlseme nt or other official publica- 

SLntls Hon° m H m 3 St3t t, ment in an ^ally pro- 

.he td Sf„Sce C , 0: 7 ly *e g £t 


Publica 
tion of 


1. Atkins & Co. v. WardU x IT~-" _ 

2. Nassau Steam Press v. Tyler^u p i a I ? ermatine & Co - v. Ashworth (supra). 

3. C.vrl-Servrce Co-operative 


* '-*-* 

Society V. Chapman [1914] W. N. 369, 30 T. L. R. 679. 
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pany who is knowingly a party to the default shall be liable to 
a fine not exceeding one thousand rupees. 

This section is not in the English Act. 


Meetings and Proceedings . 


76 * ( 1 ) A general meeting of every company shall be held 

within eighteen months from the date of its incorporation 
and thereafter once at least in every calendar year and not 
more than fifteen months after the holding of the last 
preceding general meeting . 


Annual 

general 

meeting 


(2) If default is made in holding a meeting in accordance with 
the provisions of this section, the company and every director or 
manager of the company who is knowingly and wilfully a party 
to the default shall be liable to a fine not exceeding five hundred 
rupees . 


(3) If default is made as aforesaid , the Court may, on the 
application of any member of the company, call or direct the calling 
of a general meeting of the company. 


By the Companies (Amendment) Act, 1936, this section has been substituted for 
the original s. 76. This brings it into line with s. 112 of the English Act of 1929. 

Compare the amended s. 32. In sub-s. (1) the words ‘eighteen months 
were substituted by the Select Committee for the words “one year” in the 
Bill, and the word “wilfully” was added in sub-s. (2). Compare the amended 

ss. 32 and 131. 


Amend¬ 

ment. 


The original s. 76 was in the following terms : 

76. fiy) A general meeting of every company shall be held once at 
Annual the least in every year, and not more than fifteen months after 
general the holding of the last preceding genera! meeting and, if not 
meeting. so the company and every officer of the company who 

is knowingly a party to the default shall be liable to a fine not exceeding 
five hundred rupees. 

( 2 ) When default has been made in holding a meeting of the com- 
pany in accordance with the provisions of this section, the Court may, 
on the application of any member of the company, call or direc 
calling of a general meeting of the company. 

The terms of the section are mandatory. They make no reference to th^ 
Scope. balance-sheet. The section has nothing to do with the preparation 


balance-sheet 1. 

Sub-s. (1). Notwithstanding regulations made by the Local Governme ^ 
a. 248 with respect to the duties of the registrar, a shareholder is entitled to ^ ^ 
plaint against the directors for failure to comply with the provisions of this sec 


1 . 

2 . 


Brahmanberia Loan Co. [1934] C. 624, 61 Cal 408, 1. 597 . 
Laxmi Narain v. Mahajan [1928] N. 186, 29 Cr. L. J. 581, 109 I. C. 



184 


INDIAN COMPANIES ACT 


[S. 76 


“Year” 


Meaning 
of “year.” 


means the calendar year 1 which commences on the 1st day of January 2 ; 
so it will be sufficient if the meeting is held before 31st December in any 
year, provided that it is within 15 months from the time when the last 

meeting was held 3. 


S u b-s. (1) demands that there shall be a general meeting held once at least in 
every year, be. one separate and distinct meeting every year. Where a 
Once in meeting called and held on a day in one year is adjourned to a date in 
every year. the next yeatj an d held on that date, the meeting held on the latter date 

is not a different meeting and does not satisfy the requirements of this section 4. 


The section does not make a difference between a general meeting and an extra¬ 
ordinary general meeting; so where such a meeting is held within the 
What is a 15 or 18 months, as the case ma'y be, no offence is committed if the general 
general meeting was not held within that period 5. But the Bombay High Court 
me. ting. has held that an extraordinary general meeting held on the requisition of 
certain shareholders is not a general meeting within this section 6. 


A company in general meeting can do all acts save those delegated to the directors 
and other persons by the articles of association. Such acts are done by votes of the 
majority, as observed by Lord Hardwick : “Whenever a certain number are incorporat¬ 
ed, a major part may do any corporate act ; so if all are summoned and 


r° W ral° f part a PP ear » a ma i° r P art of those that appear may do a corporate act 
meeting. though nothing be mentioned in the charter of the major part” 7. The 

assent of every member of the company will not be effective 8, unless the 
company is not one inviting or proposing to invite subscription from the public 9. 
But knowledge and acquiescence of all the members may condone a breach of trust 
committed by the directors 10. The presence of all the members at a meeting is suffi¬ 
cient to regularize any resolution passed whether there has or has not been due notice 11, 
where the act is not ultra vires of the company 12. 


It has been held by the Madras High Court that where there is nothing in the 
articles of association to show that the general power of the shareholders at a meeting 
to cancel a decision of the directors i, not possessed by the company, the failure to 
note forfeiture of shares as per resolution of the directors which was cancelled at a 
general meeting of the company cannot be treated as default 13. This raises the 
question, where the general or particular powers of the company are vested in the 



2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


| a L.T.' I^Edmunds^Foster 1 [lSMlMUT «0° n S ll875 l L 'o 10 P& 329 ’ 

Act, s. 3, cl. (59). See also General Clauses 

V - B n rt ° n [1875 1 L - R - 10 Q..B. 329. 

Smedley v. Registrar of Companies 119191 ] V n Q7 
Sree Minakshi Mills Co v Ac! d 97 - 

Lachmi Narain v. Hmp. [1919] 21C? I*a] 1938 ) 64 0, T938] M.L.J. 856. 

Hamilton’s case [1873] 8 Ch Add 548 ^ 54 LC * 494 *> see also Lord Claude 

Hmp. v. Nasurbbai A. Lalii 110771* 

At R° rn if y "P eneral v * Dav v U?$n 5 AxV T ?\?" K ' 224 i 24 Cr - 349 ’ 72 LC - 349 - 

Ge^Ne^riS 8 .! ' 566 ^ ° f ^ Stapk 

Per Rome?LjMn Mnes & ct T |? 9 oT?di 9111 A -C- 498. 

1C 2 h C 4 h 66 W4 ’ “ PP ‘ 265 ' 66 ' 

Lakshmana v. Emp. [ml]'R T ^ "* P ' 681 "' 
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Resolu¬ 

tion. 


ence by 
Court. 


directors by the articles, can the company in general meeting override such powers of 
the directors ? With all respect to the learned Judge it is submitted that the company 
cannot do it 1. 

Where a general meeting is convened with notice to all the shareholders, but some 
of them do not choose to appear, they must be held to be bound by the resolutions 

passed by the majority 2. Where a meeting is called as a meeting of direc¬ 
tors, all the directors are present and they are the only shareholders in 
the company, the meeting is practically a meeting of shareholders at which 
resolution may be passed which would otherwise be invalid under the articles of asso¬ 
ciation 3. 

A meeting of shareholders cannot by a majority refuse to hear the arguments of the 
Rights of minoriry ; but when such arguments have been heard, it is competent for 
the mino- the meeting to apply the closure, i.e., to declare the discussion closed and 

put the motion to the vote 4. 

On the well-known principle that the Court will not interfere with the internal 
Interfer- management of companies, a very strong case must be made out to induce 

the Court to stop a general meeting of shareholders, especially on an inter¬ 
locutory motion 5. 

The proceedings of a general meeting may be declared invalid unless 
such meeting has been properly convened, properly constituted and pro¬ 
perly conducted 6. See regs. 49 to 70 of Table A and notes thereto. 

In the absence of express authority in the articles, the directors have no power to 
postpone a general meeting properly convened 7 ; but the chairman can 
Adjourn- on p ro p er grounds adjourn the meeting 8. An adjourned meeting is merely 

a continuation of the original meeting 9. 

Where the articles provide that “the chairman with the consent of the meeting 
may adjourn it,” he is not bound to adjourn, even though the majority desire the adjourn 
ment 10. But he cannot, by leaving the chair before the business is completed, bring 
the meeting to a close ; and if he purports to do so, the meeting may elect anot 
chairman and proceed with the business 11. See regs. 52 and 54 of Table A and note 

thereto. ^ 

Duties of It is the duty of the chairman to preserve order, to conduct p 

the chair- ings of the meeting regularly and to take care that the sense of the 

is ascertained with regard to any question before it. • 

„ . i • T? Tf qnecial business is 

Every member is entitled to notice of a general meeting 1 a. i P __ 

2 Ch. 34 ; * 


Proceed¬ 
ings of a 
general 
meeting. 


ment. 


man. 


1 . 


See Automatic S.C.F. Syndicate v. Cunninghame [ 1906] 2 . U *.. £ > [l90 gj 
Axtens v. Salmon [19091 A C. 442 ; Gramophone 6*c. Ltd. v. bta 


2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 
9. 

10 . 


11 . 

12 . 


2KB 89 

Pabna Dhana Bhander Co. v. Jagneswar [1933] 37 C. W. N. 90L 

Express Engineering Works (supra). n a 

Wall v. London & N. A. Corporation [189«| 2 Ch. 469 C. A- Bu „ cr & 

Amai Fakirji v. Pearson [1926] S. 295, 97 I. C. 84 following Las 

Co. [19191 36 T. L. R. 35. r ^ ^ _ 346 . 

Henderson v. Bank of Australasia [1890] 4^ Ch. D. 3 P- 

Smith v. Paringa Mines Ltd. [1906J 2 Ch. 193. 

Queen v. Wimbledon Local Board [1882] 8 QB.D. i> enne dy (19261 Ch. ' 
Me Laren v. Thompson [19171 2 Ch. 261 ; Spencer • Parshuram v. 

Salisbury Gold Mining Co. v. Hathorn [ 1897 ] A.C. IW , 

Industrial Bank [1923] 47 Bom. 915. ... , rh 36 I. 

National Dwellings Society v. Sykes [18941 3 C • jj’ n£ j cr son [ 1899] 1 
Smyth v. Darlev [18491 2 H. L. C- 789 ; lessen v. Hen 
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•r n.fnrc 1 A notice which stated that the 

to be transacted, the notice must specify * Table A but did not set 

object was to adopt new regulations, instead o Table A but dtdnot et 

Notice of out t he contents of the new regulations, was held to eg • 

gener . al which states that a certain resolution will be passed with such amend- 

raeetmB - let "hill be determined ar the meeting is a good notice 3. A notice 

however should show substantially what is proposed to be done, e. g., a notice of a 
resolution to increase the capital should specify the amount of the proposed increase 4. 
What is sufficient notice of the general nature of the business proposed to be transacted 
must be determined from the particular circumstances of each case 1. 


As a general rule, the notice of a general meeting should contain clear information 
as to what is proposed to be done ; for an insufficient notice may invalidate the whole 
proceeding 5. The terms of any specific resolution to be proposed need not be set out 
in the notice, unless an extraordinary or special resolution is intended to be passed 6. 
But if something is kept back concealed, it will invalidate the proceedings 7. Thus a notice 
to adopt new articles of association which might be seen at the company’s office, is not 
sufficient where the new articles increase the directors’ remuneration and borrowing 
power and make other important changes 8. See reg. 49 of Table A and notes thereto. 

If notice to propose a director is required to be given so many days before the day 
of election, and the election takes place at an adjourned meeting, the notice is sufficient 
if given at the specified time before the date of the adjourned meeting 9. 


Where notice of a meeting has been duly given, it cannot be postponed by a subse- 
quent notice 10. A notice to be good must be given by a person having authority to sum- 
mon the meeting. A resolution passed at a meeting convened by the secretary without 
the authority of the board is invalid. In such a case the consent of the directors 
separately given will not cure the defect 11. 


Notwithstanding a declaration by the chairman, the notice of the meeting may be 
looked at to see if the resolution is in order 12. 


A company is not “corporately assembled” unless all the members attend, ot at any 
Effect of rate they have got notice of the meeting. But a member who is in fact 
ence of a present and has acquiesced in the resolution for a long time, cannot subse- 
member, quently complain of any irregularity in summoning the meeting 13. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 



9. 

10 . 

11 . 

12 . 

13. 


Tiessen v. Henderson (supra). 

Young v. South African Syndicate [1896] 2 Ch. 268. 

ntThe' notice U9101 1 Ch ‘4 30 - In this case the Court looker 

M.t Connel I P,Sl i'c “ 5?' 1 " we " " Rubr ' 

51 °* 1,9081 1 cb - 84 

oetts c^Lo. v. Macnaghten (supra). 

2 K. C °- W l °V 358 > Lakes’ Imperial Club [1920 

member of a committee who^har? ^ ^ om is3ion to summon the absen 

N^\m d and e yv h i e n P d r T eedin6S '*'“**** H “ t0 *“*“ 

Arbuthnot [19171 A° 0 p e %v 7 ^°o/ Sl ? pra ) : see a ^ so Paci fic Coast Coal Mines 

Oriental Telephone Co (suprai V ’ DaVieS U923] A ' C 100 ! BaiUie ' 

1190!] 2 Ch°431 UCtion Co - ll90C l 2 Ch. 230 ; State of Wyoming Syndica. 
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£76 1 


Right 

to vote. 


Where the notice is of a resolution to appoint as directors three persons named in 
the notice, three other names may be added by way of amendment 1 . If the chairman 
Amend- improperly refuses to submit an amendment to the meeting, the resolution 
ments. actually Carried will be invalidated 2 . 

Resolu- Each resolution must, if any member so requires, be put separately to the 

tions. meeting 3. The poll must also be taken separately 4. 

A right to vote is property, and the Court will interfere to protect a member from 
: * being deprived of this right 5. Where an agreement for sale of shares has 

to*vote been made or shares are mortgaged, but the vendor’s or mortgagor’s name 

remains on the register of members, he alone can vote; but he must do so in 
accordance with the directions of those entitled to the beneficial interest in the shares 6 . 

A provision in the articles that holders of any class of shares shall not have votes in 
respect of those shares is good, and resolutions passed by those having votes are binding 
even where they affect the interests of all classes 7. But one class of shareholders may 

not vote away the rights of another class 8 . 

A shareholder must be present in person or by proxy before he can vote ; but 
proxies cannot be used on a show of hands 9. This principle is not over' 
Proxy. ridden by a provision in the articles that if a poll is demanded it shall be 
taken in such manner and at such time and place as the chairman of the meeting 
directs 10 . 

When properly stamped, a proxy to vote at any ordinary or extraordinary general 
c. amn nn meeting is valid 11. An adhesive stamp must be cancelled by having the 
proxy signature of the shareholder written across it or by being otherwise 

paper. terated 12. The Central Government has reduced to 2 as. the duty 

chargeable under the Stamp Act, 1899 on a proxy empowering policy-holders of an 
insurance company to vote at a meeting of the policy-holders to be held for the 
election of directors. Vide Gazette of India dated 13th September, 194 a, Part I, p. 1298. 

For stamp on proxy paper generally see Appendix—“Stamp Duty. 

As to the quorum of a general meeting, see reg. 51, Table A and notes thereto. 

On the ground that members have a common interest in the affairs of the company, 
speeches at a meeting and circulars sent by directors or shareholders to 
Speeches members are privileged, and in the absence of malice will not support 
meetfno action for libel 13. But newspapers making a report of what passes a 


proxy 

paper. 


at the 
meeting. 


meeting have not a similar privilege, nor may directors or shareholde 


. ^ 

#’ ' ' * • ' 

6 . 

I- 

P* 


9. 

tSm 

11. 

12 . 



Betts &. Co. v. Macnaghten (supra). 

Henderson v. Bank of Australasia [18901 45 Ch. D. 330. 

Thomson v. Henderson’s T. Estates [1908] 1 Ch. 765 at p. 7/. n 449 ; 

Blair Open Hearth Furnace Co. v. Reigart [1913]I 108 L T. 665 29 T.L.K. 
Patent Wood Keg Syndicate v. Pearse [1906] W.N. 164, 50 S.J. • c c j et « of 
Pender v. Lushington [1877] 6 Ch. D. 70 ; Osborne v. Amalgam 

Ry. Servants [1911] 1 Ch. 540. . l noui I Ph 200. 

Wise v. Lansdell [1921] 1 Ch. 420 ; Puddephatt v. Leith [1916] 1 Ch. L 

Mackenzie &. Co. [1916] 2 Ch. 450. , Deeks [{916] 

James v. Buena Ventura &c. Syndicate [1896] 1 Ch. 456 , 

1 A.C. 554. 

Ernest v. Loma Gold Mines [1897] 1 Ch. 1. 

• Me Millan v. Le Roy Mining Co. [1906] 1 Ch. 331. w/ vr 28 . , Q 

Isaacs v. Chapman [1915] W. N. 413, affirmed 10 [1 91 6 ] W- IN. zo. ^ ^ jg 

McMullen v. “Sir A. Hickman” Steamship Co. [1902] 7 J 
T. L. R. 650 ; S. 12, Indian Stamp Act II of 1899. 2 62 * Quartz Hill &c. 

I Lawless v. Anglo-Egyptian Stc. Co. [1869] L. R. 4 Q- B. 262 , U 

Co. v.-Baall [18821 20 Ch. D. 501 at p. 508. 



188 


INDIAN COMPANIES ACT 


[S. 77 


publish to the world defamatory statements, even though contained in the report of a 
meeting 1. 

Sub-s. (2). Under the corresponding section, i.e., s. 74 of Act VI of 1882, the 
penalty of the default in holding the general meeting was a fixed fine of Rs. 1,000, and 
the Court could not impose a lesser fine when the offence was proved 2. This has been 
set right in the present section. In a case where there was no general meeting of the 
company during the year, before the managing director can be convicted under s. 32, 
ante, it must be found that he was responsible for the default in respect of the holding 
of the general meeting, even assuming that he cannot plead the impossibility of comply¬ 
ing with s. 32 caused by the non-holding of the general meeting if the impossibility was 
due to his own default 3. Even if the accused has already been convicted under the 
present section for default in connection with holding of the general meeting, there 
must be an independent finding of the default in the prosecution under s. 32, ante, 3. 

See notes to sub-s. (5) of s. 32 ante, and to those to sub-s. (4) of s. 134 post. 

When the registrar condones the delay in holding a general meeting, the delay 
in filing a balance sheet before the general body of this meeting must also be deemed 
to have been condoned 4. 

Sub-s. (3). In dismissing an application for an order directing the calling of a 
general meeting, Buckland J. observed that the section was not intended to enable the 
Court to make an order which would excuse persons responsible for failure to call a 
general meeting from the consequences of their omission 5. 

As to general meetings generally, see notes to ss. 77, 78, 79, 81 and regs. 45 to 70 of 
Table A. 

77. 


Statutory 
meeting of 
company. 


(i) Every company limited by shares and every company 
limited by guarantee and having a share capital shall , 
within a period of not less than one month nor more than 
six months from the date at which the company is entitled 
to commence business hold a general meeting of the members of the 
company, which shall be called the statutory meeting. 

on which Jh he dlre f t0TS . a l least twenty-one days before the day 
to a theZ l \ held ’./°J^d a report (in this Act referred 

member of the company .“ required ^ this section to every 

directors^ off he company If by thechid* C£rtifi f , not less th , an 
rised in this behalf by the directors and shM stat'e- ^ * 

allotted as fully or partlfbaid adott f d ’ distinguishing shares 

in the case of shares pa"! ZituoT *** in and Statin Z 

allotted; ““ t/le deration for which they have been 


1. 

2 . 

3. 

4. 

5. 


Emp. v. Lala Harkishenlal [19141 ic p T t 

IK] g $$jf 2W 21 «>■ 

’" b '“ L .. c »- HWlM «i«! N. 215. 



S. 77 ] 


INDIAN COMPANIES ACT 


189 


(b) the total amount of cash received by the company in respect 
of all the shares allotted, distinguished as aforesaid ; 

(c) an abstract of the receipts of the company and of the pay¬ 
ments made thereout up to a date within seven days of the date of 
the report, exhibiting under distinctive headings the receipts of the 
company from shares and debentures and other sources, the payments 
made thereout, and particulars concerning the balance remaining in 
hand, and an account or estimate of the preliminary expenses of the 
company showing separately any commission or discount paid on the 

issue or sale of shares ; 

(d) the names, addresses and descriptions of the directors, 
auditors, managing agents and managers, if any, and secretary of the 
company and the changes, if any, which have occurred since the date 

of the incorporation ; 

( e ) the particulars of any contract, the modification of which 
is to be submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification ; 

(f) the extent to which underwriting contracts, if any, have 
been carried out ; 

(g) the arrears, if any, due on calls from directors, managing 
agents and managers ; and 

(h) the particulars of any commission or brokerage paid or to 
be paid in connection with the issue or sale of shares to any director, 
managing agent or manager or a partner of the managing agent if 
the managing agent is a firm or if the managing agent is a private 
company a director thereof . 

( 4 ) The statutory report shall, so far as it relates to the shares 
allotted by the company, and to the cash received in respect of such 
shares and to the receipts and payments of the company, be certified 
as correct by the auditors of the company. 

( 5 ) The directors shall cause a copy of the statutory report 
certified as required by this section to be delivered to the registrar for 
registration forthwith after the sending thereof to the members of the 
company . 

(6) The directors shall cause a list showing the names, des¬ 
criptions and addresses of the members of the company, and the num¬ 
ber of shares held by them respectively, to be produced at the com¬ 
mencement of the meeting, and to remain open and accessible to any 
member of the company during the continuance of the meeting . 

(7) The members of the company present at the meeting shall 
be at liberty to discuss any matter relating to the formation of the 
company or arising out of the statutory report , whether previous notice 
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has been given or not, but no resolution of which notice has not been 
given in accordance with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any 
adjourned meeting any resolution of which notice has been given in 
accordance with the articles^ either before or subsequently to the former 
meeting y may be passed, and the adjourned meeting shall have the 

same powers as an original meeting. 

(9) If a petition is presented to the Court in manner provided 
by Part V for winding up the company on the ground of default in 
filing the statutory report or in holding the statutory meeting, the 
Court may, instead of directing that the company be wound up, give 
directions for the statutory report to be filed or a meeting to be held , 
or make such other order as may be just. 

(10) In the event of any default in complying with the provi¬ 
sions of this section every director of the company who is guilty of or 
who knowingly and wilfully authorises or permits the default shall be 
liable to a fine not exceeding five hundred rupees. 

(11) This section shall not apply to a private company. 

By the Companies (Amendment) Act, 1936 this section has been substituted for 

the original s. 77. It follows generally the lines of s. 113 of the English Act of 1929. 

It extends the obligation to hold a statutory general meeting to all companies, other than 

private companies, having a share capital. In sub-s. (I) “not less than one month” has 

Amend* been added. In sub-s. (2) “twenty-one days” has been substituted for “ten 

ment. days.” In sub-s. (3) further requirements have been added by clauses (f), 

(g) and (h) and in cl. (d) the managing agents have been included. Provision has also 

been introduced authorising certification of the statutory report by the chairman of 

the directors. Under the old section the private companies were exempted only from 

forwarding and filing the statutory report with the registrar ; but under the new section 

the exemption is extended to all the provisions of this section. The original section 77 
was in the these terms 


77. ( 1 ) Every company limited by shares and registered after the 
S “horn the date** wh^the Tom^ny fsTntltlel t 

the Letag^heTd 8 loma^dT' tCn f ays u before the day on which 
entitled under this Act to deceive it ^ t0 every other P erson 

directors T ofthe a compLy e or r whe a11 cenifiec J b Y not less than two 

by the sole director and shail state-- 1 ^ ^ £SS tban two directors, 


(a) 


allotted as fuh^or partlv^naid allottec l’ distinguishing shares 
and stating^ the case of -I UP ot , herwise than in cash, 

ting m the case of shares partly paid up the extent to 
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which they are so paid up, and in either case the considera¬ 
tion for which they have been allotted; 

(b) the total amount of cash received by the company in respect 
of all the shares allotted distinguished as aforesaid; 

(c) an abstract of the receipts of the company whether from 
its share capital or from debentures, and of the payments 
made thereout, up to a date within seven days of the date 
of the report, exhibiting under distinctive headings the 
receipts of the company from shares and debentures and 
other sources, the payments made thereout and particulars 
concerning the balance remaining in hand and an account 
or estimate of the preliminary expenses of the company ; 

(<4) the names, addresses and descriptions of the directors, 
auditors (if any), managers (if any) and secretary of the 
company; 

(e) the particulars of any contract, the modification of which is 
to be submitted to the meeting for its approval, together with 
the particulars of the modification or proposed modification. 

(4) The statutory report shall, so far as it relates to the shares allot¬ 
ted by the company and to the cash received in respect of such shares 
and to the receipts and payments of the company on capital account, be 
certified as correct by the auditors (if any) of the company. 

(5) The directors shall cause a copy of the statutory report, certified 
as by this section required, to be filed with the registrar forthwith after 
the. sending thereof to the members of the company. 

(6) Every director of the company who knowingly and wilfully 
authorises or permits a default in complying with the provisions of sub¬ 
section (2) or sub-section (5) shall be liable to a fine not exceeding twenty 
rupees for every day during which the default continues. 

(7) The directors shall cause a list showing the names, descriptions 
and addresses of the members of the company, and the number of shares 
held by them respectively, to be produced at the commencement of the 
meeting, and to remain open and accessible to any member of the com¬ 
pany during the continuance of the meeting. 

(8) The members of the company present at the meeting shall be at 
liberty to discuss any matters relating to the formation of the company, 
or arising out of the statutory report, whether previous notice has been 
given or not, but no resolution of which notice has not been given in 
accordance with the articles may be passed. 


(9) The meeting may adjourn from time to time, and at any adjourn¬ 
ed meeting any resolution of which notice has been given in accordance 
with the articles, either before or subsequently to the former meeting, 
may be passed, and the adjourned meeting shall have the same powers as 
an original meeting. 


(10) If a petition is presented to the Court in manner provided by 
Part V for winding up the company on the ground of default in filing the 
statutory report or in holding the statutory meeting, the Court may, 
instead of directing that the company be wound up, give directions or 
the statutory report to be filed or a meeting to be held, or make su 
other order as may be just. 
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(, i) The provisions of this section as to the forwarding and filing of 
the statutory report shall not apply in the case of a private company. 

The notice convening the meeting should state that it is to be the “statutory 


"’'TorVhe circumstances under which a compulsory winding up order may be passed 
for failing to file the statutory report with the registrar, see the case noted below 2 and 


s. 162 cl. (ii). 

Sub-s. (10). See notes to sub-s. (5) of s. 32 ante. 

78* (z) Notwithstanding anything in the articles, the 

directors of a company which has a share capital shall, 
extraordi- on the requisition of the holders of not less than one- 

"aTmeedn tenth 0 f the issued share capital of the company upon 
on requi- which all calls or other sums then due have been paid, 
sition. forthwith proceed to call an extraordinary general 

meeting of the company. 

(2) The requisition must state the objects of the meeting, 
and must be signed by the requisitionists and deposited at the 
registered office of the company, and may consist of several 
documents in like form, each signed by one or more requi¬ 
sitionists. 


(3) If the directors do not proceed within twenty-one days 
from the date of the requisition being so deposited to cause a 
meeting to be called, the requisitionists, or a majority of them 
in value, may themselves call the meeting, but in either case 
any meeting so called shall be held within three months from 
the date of the deposit of the requisition. 

( 4 ) Any meeting called under this section by the requisi¬ 
tionists shall be called in the same manner, as nearly as possible, 
as that in which meetings are to be called by directors. 

(5) Any reasonable expenses incurred by the requisitionists by 

reason of the failure of the directors duly to convene a meeting shall 

be repaid to the requisitionists by the company , and any sum so repaid 

shall be retained by the company out of any sums due or to become 

due from the company by way of fees or other remuneration for their 
services to such of the directors as were in default . 


b ,n n, t ' H TT, A k me " dment) Act - 193fi . -b", (4) of the original section b 
omitted, sub-s l (5) has been re-numbered as sub-s. (4) and the new sub-s. (5) 1 

Amend- , "7" ° mi5!i ° n ° f Sub ' 8 ' (4) is that under n 

uennition a special resolution [vide s 81 mi , 

at another meeting. The new sub s . , b = C ° nfi ™ 

English Act of 1929. It provides for compensation to t h ° ^ ° f S ' 114 ° f 1 

for refusing to hoid the meeting. The old sub-s. (41 ^ ^ 


ment 


1. Gardner v. Iredale [1912] 1 Ch. 700 

2. Kent Outcrop Coal Co. [1912] W. N. 26. 
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(4) If at any such meeting a resolution requiring confirmation at 
another meeting is passed, the directors shall forthwith call a further 
extraordinary general meeting for the purpose of considering the reso¬ 
lution and, if thought fit, of confirming it as a special resolution and, 
if the directors do not call the meeting within seven days from the date 
of the passing of the first resolution, the requisitionists, or a majority o 
them in value, may themselves call the meeting. 

It is very doubtful if a meeting which is valid under this section can be in¬ 
validated by an article 1. But there is nothing in the Act which requires 
“Articles.” that the article3 mu9t be rigid and may not provide for varying sets of 

circumstances 1. 

The word “requisition” in sub-s. (2) means requisition signed by the holders of not 
. r less than one-tenth of the issued capital for the time being. The 
“requisi- one-tenth referred to is that part of the issued share capital upon which 
tion”, and all ca u 8 have been paid, and not one-tenth of the issued share capital 

signing it. t k e holders of which one-tenth have paid all calls &.c. 2. 

The requisition in the case of joint holders of shares must be signed by all the 
holders 3. It seems that the preference shareholders may join in demanding a meeting, 
although they may not be entitled to vote at the meeting 3. 


In case of calling a meeting on requisition, there is no presumption in law that 

Date of the requisition is received on the date it bears 1. 
requisition. 

A number of resolutions in the following form were deposited at the registered 
What i6 office of a company : “We the undersigned hereby request you to call an 
“like extraordinary general meeting of the shareholders for the purpose of consi- 

from.” dering the reconstruction of the board and resolutions concerning the 

directorate and officers of the company.” Other requisitions were deposited in the same 
form except that at the end there were added the words “in addition to the affairs of the 
company in general.” It was held that these requisitions were in “like form” and that 
they sufficiently stated the objects for which the requisitionists desired to have the meet¬ 
ing called 2. 

The secretary however cannot, on receipt of the requisition, summon a meeting 
without the sanction of the board 4. 

Secretary e if t b e dj rec tors convene a meeting to consider part only of the specified 
power. 

matters, the requisitionists may ignore it and call their own meeting 5. 

The directors have a duty a9 well as a right to circularize the members for the 
Directors’ purpose of advising them a3 to the wisdom of any proposed resolution and 
duties and may use the company’s money for this purpose or for procuring proxies in 

their own favour 6. 


rights. 


Notice. 


The notice of an extraordinary general meeting must disclose all facts necessary to 
enable the shareholder to determine whether he should attend the meeting, 
and the pecuniary interest of a director in a special resolution to be 


1. Topandas v. Yeotmal Electric Supply Co., infra. 

2. Fruit &. V. G. Association v. Kekewich [1912] 2 Ch. 52 at p. 58. 

3. Patent Wood Keg Syndicate v. Pearse [1906] W. N. 164, 50 S. J. 650. 

4. State of Wyoming Syndicate [1901] 2 Ch. 431. 

5. Isle of Wight Ry. Co. v. Tahourdin [1883] 25 Ch. D. 320. 

6. Peel v. London & N. W. Railway [1907] 1 Ch. 5 ; Campbell v. 
Mutual Provident Society [19081 77 L. ]. (P. C.) 117, 24 T- U 623. 

25 
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79 . 

Provisions as 
to meetings 
and votes. 


proposed at the meeting is a material fact for this purpose 1. It cannot however be held 
that unless the notice of the meeting recites all the facts necessary to meet every techni¬ 
cal objection which may be raised to its validity, the meeting held in pursuance of such 

notice must be invalid 2. 

Sub-s. (4). See notes to s. 76. 

For other cases see notes to reg. 48, Table A. 

As to general meetings generally, see ss. 76, 77, 79 and 81 and regs. 45 to 70 of 
Table A. 

(i) The folloiving provisions shall have effect with respect 
to meetings of a company other than a private company 
not being a subsidiary of a public company and the proce¬ 
dure thereat, notwithstanding any provision made in the 
articles of the company in this behalf :— 

(a) a meeting of a company other than a meeting for the passing 
of a special resolution may be called by not less than fourteen days 9 
notice in ivriting ; but with the consent of all the members entitled to 
receive notice of some particular meeting that meeting may be convened 
by such shorter notice and in such manner as those members may 
think fit ; 

(b) notice of the meeting of a company with a statement of the 
business to be transacted at the meeting shall be served on every mem¬ 
ber in the manner in which notices are required to be served by Table 
A and for the purpose of this clause the expression 'Table A 9 means 
that table as for the time being in force ; but the accidental omission 
to give notice to, or the non-receipt of notice by, any member shall not 
invalidate the proceedings at any meeting ; 

(c) five members present in person or by proxy, or the chairman of 

A jl ^ .7 1 # , 1*1 holding not less than one- 

tTdemnnd nTtl Wt ^ ri Z htS shal1 be entitled 

? nTlt : Pr0Vlde l l that in the case of a private company 

and if more t han^" mem ^, eTS are Personally present, one member, 

shall be entitled to demand' a tollT preSmt ’ tlV0 members 

regulations/AZhalU h ^ tfle f orm Set 0Ut in 

it fails to com Jy mirh n l i 0t he 9 uestl0ne d on the ground that 
truments by the articles ; "and ^ requlrements specified for such ins- 

hold Js of “company '"shall lS , entered in tbe register of share - 

the same liabilities as all other h J °V^j Sam< ; ngbts an ^ be sub i ect to 

5 aU 0ther shareholders of the same class. 


1 . 

2 . 


Topandas il 899 * 1 Ch ' 861. 

• Yeotmal Electric Supply Co. [1940] S. 87, 190 I. C. 551 
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( 2 ) The following provisions shall have effect in so far as the 
articles of the company do not make other provision in that behalf 

(a) two or more members holding not less than one-tenth of the 
total share capital paid up or, if the company has not a share capital, 
not less than five per cent, in number of the members of the company 

may call a meeting ; 

( b ) in the case of a private company two members and in the case 
of any other company five members personally present shall be a 


quorum ; 

(c) any member elected by the members present at a meeting may 
be chairman thereof; 

( d ) in the case of a company originally having a share capital , 
every member shall have one vote in respect of each share or each 
hundred rupees of stock held by him , and in any other case every 
member shall have one vote ; 


(e) on a poll votes may be given either personally or by proxy ; 

(f) the instrument appointing a proxy shall be in writing under 
the hand of the appointor or of his attorney duly authorised in 
writing , or if the appointor is a corporation , either under seal or 
under the hand of an officer or an attorney duly authorised ; and 


(g) a proxy must be a member of the company. 

( 3 ) 1 / for any reason it is impracticable to call a meeting of a 

company in any manner in which meetings of that company may be 
called or to conduct the meeting of the company in manner prescribed 
by the articles or this Act, the Court may, either of its own motion or 
on the application of any director of the company or of any member 
of the company who would be entitled to vote at the meeting, order a 
meeting of the company to be called, held and conducted in such mam 
ner as the Court thinks fit , and where any such order is given may 
give such ancillary or consequential directions as it thinks expedient, 
and any meeting called , held and conducted in accordance ivitn any 
such order shall for all purposes be deemed to be a meeting 0 } t \e 
company duly called , held and conducted. 

This section has been substituted for the original s. 79 by the Companies (A 
ment) Act, 1936. It is based on s. 115 of the English Act of the 1929, but whereas ti. 
section allows its provisions being overridden by the articles, the section here 
the provisions of sub*s. tl) incapable of variation. For effect of this new sectio 

Introduction. The old s. 79 was in these terms : 

19 . In default of, and subject to, any regulations in the ' days’ 

Provisions (0 a meeting of a company may be called y mann er in 
as to meet' notice in writing, served on every membe • First 

J®* # which notices are required to be served by Ta 
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(jj) five members may call a meeting ; 

(Hi) any person elected by the members present at a meeting 
may be chairman thereof ; and 
(iv) every member shall have one vote. 

Sub-s (1) “Fourteen days” means fourteen clear days between the 
“forirteen £ day on which the members would receive the notice in ordinary course of 
days.” post and the day of the meeting 1. 

When the notice convening a meeting is insufficient, the business, in the absence of 
a special provision in the articles, cannot be validly transacted, and the 
Insufficien- directors elected at the meeting are not directors 2. A shareholder who by 
cy of notice. Hg conduct shows that he knew the real effect of or work to be transacted 

at a meeting, cannot complain of the notice on the ground of insufficiency 3. 

Special notice should be given of a resolution involving pecuniary advantage to a 
director 4. A notice omitting to state the particulars of the advantage is 
What the i nsu ffi c i e nt and the consequent resolutions are bad 5. But in the case 
Thould noted below Cotton L. ]. observed : “I do not think that the notice calling 

contain. a me eting ought to be treated very critically inorder to see whether we 

cannot pick out some defect in it” 6. 

As to notices generally, see notes to s. 76 and reg. 49 of Table A. 

For the manner in which notices are required to be served see regs. 112 to 116 of 
Table A. 


Effect of 
irregularity 
in proce¬ 
dure. 


Irregularity in the procedure at a meeting of shareholders is not a 
matter for interference by the Court, but for a majority of shareholders to 
deal with 7. A Court will interfere only if the rights of the shareholders 
are infringed or if a case of fraud or ultra vires action is made out 8. 


A shareholder is not entitled to speak at a meeting as much as he pleases, but has 
Sharehold- a right to be heard in reasonable terms for a reasonable time 8. As to 
ers’ right whether the denial of this right vitiates the resolution, the proper test is to 
to spea . consider the facts and circumstances of each case 9. 


A point of order which is a request to the chairman to hold that the meeting is not 

Point of com P etent to consider and confirm an arrangement contained in the resolu- 

order. Uon and which is lon 8 enough to form a decent speech against the resolu- 

^ 1 °° ^ propedy re jected as a point of order, as it is for the shareholders^ to 
consider whether to accept or reject the resolution 8. 


Amendments can be allowed; but it must depend upon the nature of the 
resolution and the nature of the amendment, whether it could be or should be allowed 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


8 . 

9. 


RaUway Steepers Supply Co. [1885] 29 Ch. D. 204. 

arden Gully &lc. Mining Co. v. Me Lister H8751 1 A 
Parashuram v. Tata Bank H9781 R i«n do VcV V App ‘ Ca9# 

!?£&&? - «• 

Works [1920) 1 Ch. 466 and M fl r°n 0r ^ * Express Engineer 
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by the chairman 1. Any proper amendment should be put to the meeting for considera¬ 
tion, and if the chairman rules out any such amendment, the resolution 
Amend- ig lia b] e to be set aside 2. But if an amendment, though in form an 

ment8 ‘ amendment, is really a counter proposal of a different nature involving 

either adjournment of the consideration of the resolution or rejection thereof or goes 
beyond the scope of the subject matter of the resolution, it should be ruled out 2 . 

Under sub-s. (2), cl. (d) every member of a company originally having a share 
capital shall have one vote in respect of each share or each Rs. 100 stock 
Votes. held by him. But under reg. 60 of Tabic Aon a show of hands every 

member present in person shall have one vote. 

A point of order objecting to the validity of votes tendered for a resolution must 
be handed to the chairman before he commences to take the poll ; also it 
Objections. ghould be directed to t b e particular votes. It is futile for any member to 

Taise a general objection without indicating the nature of the objection and without 
any attempt to particularize the votes objected to 2. The chairman may close the 
doors during the taking of the poll, if it is advisable under the circumstances of the 

case 1 . 

When the plaintiff disputes the validity of votes recorded at a meeting, he is en¬ 
titled to inspection of the documents concerned. But when such inspection will cause 
delay and when the plaintiff cannot show that the inspection would yield any result in 
his favour, refusal of inspection is not wrong so far as to merit reversal by the superior 
Court 2. For other cases relating to general meeting see notes to s. 76. 

A general meeting can be called either by the directors in accordance with the 
provision of the articles of association, or by the shareholders on requisi- 
Meeting— ^ tion, also in accordance with the articles. There is only one other way, 

viz., by a direction of the Court. Meeting called or held in any other way 
are not meetings of the company 3. 



Represen¬ 
tation of 
companies 
at meetings 
of other 
companies 
of which 
they are 
members. 


A company which is a member of another company 
may, by resolution of the directors, authorise any of 
its officials or any other person to act as its represen¬ 
tative at any meeting of that other company, and the 
person so authorised shall be entitled to exercise the 
same powers on behalf of the company which he 
represents as if he were an individual shareholder or 
that other company. 


A person appointed under this section as a representative can be taken into acc °^ 
Rights of a * n considering whether or not there is a quorum of shareholders 
represent- A vote given by such a representative can be properly a ^ 

ative. chairman of the meeting on the evidence afforded by a copy ° 


zing resolution 5. 


1 . 

2 . 

3 . 

4 . 

5 . 


Rebello v. Co-operative &.c. T fading Co.j .U- 1 °® 3 

Parashuram v. Tata Industrial Bank [1923] 4 J »<>™- 
Kailash v. Sadat Munsiff [1925] C. <517, 337 . 

Colonial Gold Reef v. Free State Rand [ . g . 700 . 

Kelantan Coeo Nut Estates [1920] W.N. 274, 64 S. J. 7UO. 
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Does not 
apply to 

foreign 

companies 

81 . 


The power given by this section cannot be exercised by a foreign corporation 1 ; for 
the word company means a company formed and registered under this Act 

or a previous Act of the Indian legislature 2. 


Extraordi 
nary and 
special 
resolu¬ 
tions. 


(i) A resolution shall be an extraordinary resolution 
when it has been passed by a majority of not less than 
three-fourths of such members entitled to vote as are 
present in person or by proxy (where proxies are 
allowed) at a general meeting of which notice specify¬ 
ing the intention to propose the resolution as an extraordinary 
resolution has been duly given. 

(2) A resolution shall be a special resolution when it has been 
passed by such a majority as is required for the passing of an extra¬ 
ordinary resolution and at a general meeting of which not less than 
twenty-one days' notice specifying the intention to propose the resolu¬ 
tion as a special resolution has been duly given : 

Provided that, if all the members entitled to attend and vote at 
any such meeting so agree, a resolution may be proposed and passed 
as a special resolution at a meeting of which less than twenty-one 
days' notice has been given . 

( 3 ) At any meeting at which an extraordinary resolution 
or a special resolution is submitted to be passed a declaration of the 
chairman on a show of hands that the resolution is carried 
shall, unless a poll is demanded, be conclusive evidence of the 
fact without proof of the number or proportion of the votes 
recorded in favour of or against the resolution. 

(4) At any meeting at which an extraordinary resolution 

or a special resolution is submitted to be passed a poll may be 
demanded. * * * 

(5) In a case where, if a poll is demanded, it may in 
accordance with the articles be taken in such manner as the 

chairman may direct; it may, if the chairman so directs be 
taken at the meeting at which it is demanded. ’ 

(6) When a poll is demanded in accordance with this 
section, in computing the majority on the poll, reference shall 

SlSlAh ' nUr T ber A VOtes to which e ach member 

titled by the articles of the company, or under this Act 

u n 7 l a° T th j put ;P os c s of this section notice of a 
shall be deemed to be duly given and the meeting to 

held when the notice is given and the meeting held in 
provided by the articles, or under this Act. 

2 . See 3. 2 ! 'clause (“ &°(7)1 Re ' 8art 119131 108 L - T - 


is en- 


meeting 

be duly 
manner 
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Amend¬ 

ment. 


( b ) 


By the Companies (Amendment) Act, 1936, the new sub-s. (2) has been substituted 
for the old one, in sub-ss. (3) and (4) for the words ‘‘is submitted to be passed 
or a special resolution i9 submitted to be passed or confirmed” after the 
words “extraordinary resolution,” the words in italics have been substituted, 
in sub-s. (4) after the words “a poll may be demanded,” the words “by three persons for 
the time being entitled according to the articles to vote, unless the articles of the company 
require a demand by such number of such persons, notin any case exceeding five, as 
may be specified in the articles” have been omitted, and at the end of sub-ss. (6) and (7) 
the words in italics have been added. These amendments are on the lines of s. 117 of the 
English Act of 1929. The new sub-s. (2) abolishes the necessity for the confirmation of a 
special resolution by a second general meeting, but requires 21 days’ notice to be given 
of the meeting at which the special resolution is passed. 

The old sub-s. (2) was as follows : 

(2) A resolution shall be a special resolution when it has been— 

(a) passed in manner required for the passing of an extraordinary 
resolution ; and 

confirmed by a majority of such members entitled to vote as are 
present in person or by proxy (where proxies are allowed) at a 
subsequent general meeting, of which notice has been duly given, 
and held after an interval of not less than fourteen days, nor 
more than one month, from the date of the first meeting. 

The alterations in sub-ss. (3) and (4) have been necessitated by the new definition of 
special resolution. 

A special resolution is necessary for the exercise of the following powers : to change 
the company’s name [s. 11 sub-s. (4)] ; to change the place of its registered 
Where a office from one province to another or alter its objects as stated in the memo- 
solution 6 !.® ranc f um association (s. 12 ) ; to alter or add to its articles of association 
necessary, (s. 20) ; to reorganize its share capital (s. 54) ; to reduce the share capital in 

any way (s. 55 and s. 66) ; to turn an existing liability on shares into a 
reserve liability (s. 69) ; to alter the memorandum of association so as to make the liabi¬ 
lity of the directors or of any director unlimited (s. 71) ; to assign office by a director 
(s. 86 -B) ; to sanction additional remuneration of a managing agent (s. 87-C) ; to appoint 
inspectors to investigate the affairs of the company (s. 142) ; to initiate on its own 
account a winding up by the Court [s. 162. cl. (i)] > to wind up voluntarily [ 5 . 203, 
cl. (2)] ; to confer authority on the liquidator in. a voluntary winding up to enter into 
any arrangement with a transferee company (s. 208-C) and to alter the form of consti¬ 
tution of a company registered under Part VIII by substituting a memorandum and 
articles for a deed of settlement (s. 267). 

A company which had not the power by its articles to reduce its capital, could take 
Taking the P° wer b V P a33in g a special resolution and could exercise the power at 
powers to the second meeting for confirming the resolution 1. But a confirmatory 

pa89# meeting is no longer necessary. 

An extraordinary resolution is necessary for the following purposes : to remove a 
Where an director ( 9 . 86-G.) ; to wind up voluntarily when the company cannot by 
extraordi- reason Q f i t9 liabilities continue its business [s. 203, sub-s. (3)] ; to sanction 
Ktlonlu 0- an arrangement between a company and its credirors (s. 215) and to sanction 
necessary, certain acts to be done by the liquidator in a voluntary winding up (s. 212 ). 


1. John Crossley &. Sons [18921 W.N. 55. 
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A special resolution passed in conformity with the provisions of this section will be 
Validity - - d one, even remem- 

iuxsL. 

fourteen days and not more than one month between the two meetings , t at a q 
was essential 3. The voting is in the first instance by a show of hands 4, proxies 
only to be counted on a poll 5. Under the old sub-s. (2) at the second meeting 
amendment could be put 6. “Fourteen-days” meant fourteen clear days 2. 

Under the new sub-s. (2) the period of “not less than twenty-one days’ notice” 
means a period of not less than 21 clear days, exclusive of the day of service of the notice 
and exclusive of the day on which the meeting is to be held 7. 

Where a confirmatory meeting was convened for a date within the prescribed period 
and being duly held was adjourned to a date beyond the prescribed period, a confirma¬ 
tion at such an adjourned meeting was held to be valid on the ground that the adjourn- 
ed meeting was a continuation of the original meeting 8. 

A meeting summoned to confirm a special resolution to wind up might appoint a 
different liquidator from the one named in the notice 9. It was not necessary that the 
resolution at the first meeting should follow the exact terms of the notice 10. 

Unless a poll is demanded, the vote is by show of hands, and on such a show the 
hands are to be counted and not the votes conferred by the shares represented 11. The 
ruling of the chairman that a resolution has been passed by show of hands cannot be 

challenged, if not challenged at the time 12. But if the chairman’s declara- 
Votes, how tion it3e if contains intrinsic evidence that it is wrong, as for instance, where 
taken. t ^ e chairman states that he has taken proxies into account no poll having 

been demanded, it will not be conclusive 13. It has been held in England that the declar¬ 
ation of the chairman under s. 51 of the Act of 1862 14, that the special resolution has, 
on a show of hands, been carried is not conclusive evidence of the fact so as to preclude 
a shareholder from disputing the validity of the resolution by legal proceedings on the 
ground, for instance, that it has not been carried by the statutory majority 15. For the 
number of members who can demand a poll see the new s. 79, (1) (c). 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 


15 . 


Etheridge v. Central Uruguay Ry. Co. [1913] 1 Ch. 425. 

Railway Sleepers Supply Co. [1885] 29 Ch. D. 204 ; Indian Trading Co. 
[1911] 15 CAV.N. 1047. 

Cambrian Peat Co. [1875] 31 L.T. 773. 

Horbury Bridge &.c. Co. 11879] 11 Ch. D. 109. The word majority in sub-s. (1) 
means numerical majority unless a poll is demanded ; ibid. 

Ernest v. Loma Gold Mines [1897] 1 Ch. 1. 

Wall v. London &. N. A. Corporation [1898] 2 Ch. 469. 

Hector Whaling, Ltd. [1936] 1 Ch. 208. 

Me Millan v. Le Roy Mining Co. [1906] 1 Ch. 331. 

Trench Tubeless Tyre Co. [1900] 1 Ch. 408, 16 T. L. R. 207 C A. • Neuschild v 
British Equatorial Oil Co. [1925] Ch. 346. ’ scmid v * 

Torbock v. Lord Westbury [1902] 2 Ch. 871. 

Ernest v. Loma Gold Mines [1897] 1 Ch. 1. 

Arnot v. United African Lands Ltd. [1901] 1 Ch 518 C A . lj„ji • u i 
Gold Mines [19001 2 Ch. 419, 422. ; Hadlel & h Castle 

Patent Wood Keg Syndicate v. Pearse [1906] W.N. 164 50 S 1 650 
This corresponds to s. 69 of the Act of 1908 the onlv difwi’ u • u 
words “as an extraordinary resolution’’ in the 1h , T bel " g f hat the 
were not in the Act of 1862 ’ m the last but one line in sub-sec. (1) 

Young v. South African &.C. Syndicate [18961 2 Ch 968 . n „ x r> w 
Naghten [1910] 1 Ch. 430. 1 268 ; Betts & Co - v - Mac 



S. 81 ] 


INDIAN COMPANIES ACT 


201 


Apart from fraud the chairman’s declaration is conclusive 1 , unless in making it he 
states the figures for and against and they show that he erroneously declared the resolu¬ 
tion as duly passed 2. The last noted case has been distinguished by Blackwell, J. who 
has held that the chairman’s declaration on a show of hands is conclusive and the 
minutes of the meeting are not admissible to prove the contrary 3. 


At common law, and where the t’aking of a poll is not governed by statute or special 
rule, the chairman is the proper authority to fix the time and place for the 
taking of a poll, and a poll is properly and correctly taken immediately after 
the termination of the meeting 4. The same rule applies to meetings of 

at common 

law. registered companies, unless the articles prescribe some other procedure. 

The object of a poll is to ascertain the true sense of the meeting, and it is 
not to give the absent members a further opportunity of voting, unless a contrary inten¬ 
tion is expressly or impliedly to be gathered from the articles of association. There is 
no presumption for construing a doubtful article in the latter sense 5. 


Rights of 
chairman 


The chairman must not declare that the poll shall be taken in any way inconsistent 
with the articles, e. g., by voting papers, because personal attendance of the voter or his 
proxy is necessary 6 . When the poll is taken, each person voting signs a paper “for” or 
“against” the resolution and proxies are counted 7. 


If after rightful demand of a poll the poll is not taken, the resolution becomes 
void 8 . A poll is a mere enlargement of the meeting at which it is demand- 
Demand ^ 9 . if there are several resolutions before the meeting, they must not be 


for poll. 


put en bloc : each resolution must be put separately 10 


Cl. (5) is not in the English Act. 

Where an extraordinary resolution is proposed to be passed, the notice of the 
general meeting must not merely indicate, but must actually specify, the 
Notice of intention to pass the resolution as an extraordinary resolution 11 ; and the 

meeting. exact resolution musc be set out in the notice 12. But reasonable amend- 

ments within the scope of the notice are permissible. 

In the case of a special resolution the notice must state that it will be a special 
resolution 13. The notice must give sufficiently full and frank disclosure of the facts 
and the effect of the resolution. If that is not done, the resolution is inoperative and 
not binding upon the company 14. 


1 . 
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3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 
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11 . 
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Hadleigh Castle Gold Mines [1900] 2 Ch. 419, overruling in effect Young v. 

South African Sec. Syndicate [1896] 2 Ch. 268. i Mills 

Re Caratal (New) Mines [1902 ] 2 Ch. 498 ; but see E. D. Sassoon United MU 

RU Sassoon United Mills [1929] B. 38 30 Bom. L. R. 598 ; also Arnot v. 

United African Lands Ltd. [1901] 1 Ch. 518. 

Arnot v. United African Lands Ltd. [1901] 1 Ch. 51o. 

Liladhar v. Rehmubhoy [18911 15 Bom. 164- 
Me Millan v. Le Roy Mining Co. [1906] 1 Ch. 331. 

Topham’s Company Law, 5th ed. p. 212. 

Queen v. Cooper [1870] L. R. 5 Q. B. 457- 

Queen v. Wimbledon Local Board [1882] 8 Q. B. LX 459. Mines (supra)* 

Patent Wood Keg Syndicate v. Pearse (supra) ; Re Caratal (New) Mines (s P 

Mac Connel v. E. Prill and Co. [1916] 2 Ch. 7. ^ ^ > j24- 

Ibid* distinguishing Penarth Pontoon &lc Co. [1911] W.N. 24 , 

Penarth Pontoon &c. Co. (supra). M ., n n ->e 4 13 Bom- L.R* 

Narayanlal v. Maneckji Petit Manufacturing Co. 11931] • 'unties. 

556, 133 I. C. 829. In this case Baker J. reviewed all relevant authontt 
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So that the two meetings requited for passing a special resolution under the old 

3Ub , cz, c ^:d --“nri: 

“X « r z 

on the resolution being passed by the requisite majority at the ft 
.. ^ meeting ” In such a case one notice convening the two meetings 
:°av Ml But a conditional notice was bad 2. The notice might however state 
That L second meeting would be held in any case unless notice to the contrary was 

S ‘ Ven A 3 notice of two meetings to con,idar seriatim two alternative resolution, (one at 
each meeting) wa, not rendered invalid where there was an express provision that the 
second meeting would be held in the event of the first resolution not betng passed at 

At the first meeting amendments within the notice might be made, but the resolu¬ 
tion confirmed at the second meeting must be in the same form as that 
passed at the first meeting 5. Clause (a) of old sub-section (2) referred 
only to the passing of the resolution, and not to the calling together of the 

meeting for the purpose of passing it 6. 

It is competent for all shareholders acting together to waive the formalities required 
by this section as to notice of intention to propose a resolution as an 
m extraordinary resolution 7. A company however cannot by an ordinary 

to waive resolution or by conduct make good an invalid special resolution, nor is 

notice. ft an objection to an action by a single shareholder to say that the company 

ought to be plaintiff on the ground that it can ratify the resolution, for this is not the 
case 8. 

Sub-s. (2). Where a meeting held for the purpose of confirming a special resolu¬ 
tion was adjourned for bona fids reasons to a date more than a month from 
Adjourn- t ^ e date Q f t ^ e meet i ng a t which the extraordinary resolution was passed 
meeting. and the resolution was confirmed at the adjourned meeting, it was a valid 

special resolution; for an adjourned meeting is a continuation of the previ¬ 
ous meeting 9. The new sub-s. (2) came into force on 15th January, 1937. So where a 
meeting for passing a special resolution was called by 7 days’ notice according to the 
articles of the company fixing a date before 15th January, 1937 but the meeting on objec¬ 
tion by some shareholders was adjourned to a date after the 15th January, 1937, the 
question was whether the resolution passed was a valid special resolution. It was held 
by the Peshwar Court that it was. The first meeting was regularly called because 7 days’ 
notice was all that was required before the amendment came into operation. The second 

N° r , th . of England Steamship Co. [1905] 2 Ch. 15 C. A. ; Jennet Institute of P. 
Medicine [18991 15 T. L. R. 394. 

Alexander v. Simpson [1889J 43 Ch. D. 139. In this case the notice concluded 
thus: Should such resolution be duly passed the same will be submitted for 
continuation as a special resolution to a subsequent extraordinary general meet¬ 
ing which will be held on Monday the 22nd July at the same time and place.” 
Espuela Land & Cattle Co. [19001 W. N. 139. 

Tiessen v. Henderson [1899] 1 Ch. 861. 

Torbock v. Lord Westbury [1902] 2 Ch. 871. 

Penarth Pontoon &lc. Co. [1911] W. N. 240. 

Oxted Motor Co. [1921] 3 K. B. 32. 

Baillie v. Oriental Telephone Co. [1915] 1 Ch. 503. 

Neuschild v. British Equatorial Oil Co. [1925] Ch. 346. 
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3. 

4. 

5. 

6 . 

7. 

8 . 
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meeting wa 9 clearly a continuation of the first meeting which was adjourned. The fact 
that the section was amended in the meantime had no effect on the second meeting so 
far as the procedure for convening it was concerned. The resolution passed at that 
meeting was therefore in order. But as the old section was no longer law when the 
second meeting was held, the decision passed at that meeting became final and no further 
confirmatory meeting was necessary 1. 

In the case of notice by advertisement, the date on which the advertise¬ 
ment appears is the date from which the days are to be counted 2. The 
date on which the notice is given is excluded 3. 


Notice by 
advertise¬ 
ment. 


Sub-s. (3). The conclusiveness of the declaration of the chairman contemplated 
by this sub-section attaches to the declaration where the chairman does not 
declaration 8 b Y his declaration the figures for or against the resolution. But where 

he finds the figures and erromeously in point of law holds that the resolu¬ 
tion has been duly passed, the resolution cannot be held to have been passed according 
to law 4. 


Show of 
hands. 


In such meetings the declaration by the chairman of the result of a show of hands 
is an essential preliminary basis for all subsequent procedure including the 
demand for and the taking of the poll 5. In the last cited case Lord 
Blanesburgh observed : “It is true that the chairman at the deferred share¬ 
holders’ meeting said that only deferred shareholders were to hold up their hands. No 
one however can say, the chairman perhaps least of all, whether all of the shareholders 

present, not being deferred shareholders, were obedient to his command.A show 

of hands is the constitutional method of declaring the will of a meeting. It stands as the 
resolution of the meeting, unless the declaration of the chairman that the proposed reso¬ 
lution is thereby carried or lost is subsequently displaced by the result of a poll there¬ 
after duly demanded and taken. But from the very nature of the case there can, I 
suggest, be no valid demand for a poll unless there has been a valid show of hands.” 

Save and except in the matter of notice as stated in sub-s. (7), this section seems to 
Section is be self-contained as regards proceedings of the general meetings, and inde- 
self-con- pendent of any regulations in the Table A or other articles of association, 

tained. but is subject to the provisions of the new s. 79. For the provisions for 

notice of meeting see the new s. 79 (1) (a) and (b). 

As to general meetings generally, see notes to ss. 76, 77 and 79 and regs. 45 to 70 of 
Table A. 


(i) A copy of every special and extraordinary resolu¬ 
tion shall, within fifteen days from the passing thereof 
be printed or type-written and duly certified under the 
signature of an officer of the company and filed with the 
registrar who shall record the same. 

_ ( 2 ) Where articles have been registered, a copy of 

every special resolution for the time being in force shall be 


82 * 

Registra¬ 
tion and 
copies of 
special and 
extraordi¬ 
nary reso¬ 
lutions. 


1. Khattar Electrical Engineering &.c. Co. ([938] Pesh. 41. 

2. Mercantile Investment Co. [18931 1 Ch. 484 n., 489 n. 

3. See Goldsmith’s Co. v. West Metropolitan Ry. [19041 1 K. B. I. 

4 . Dhakeswari Cotton Mills v. Nilkamal [19371 C. 645, 41 C. W. N. 1137. 

5 . Carruth v. Imperial Chemical Industries [19371 A. C. 707 (755). 
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embodied in or annexed to ever, cop, of .he ankles issued 

after the date of the resolution. 

(A Where articles have not been registered, a copy of every 

Ss request, on pa,ment of one rupee or such less sum as the 

company may direct. 

(4) If a company makes default in so filing with the 

be 8 liable to a fine not exceeding twenty rupees for every day 
during which the default continues. 

(5) If a company makes default in embodying in or annex- 
ing to a copy of its articles or in forwarding in print to a 
member when required by this section a copy of a special reso¬ 
lution, it shall be liable to a fine not exceeding ten rupees for 
each copy in respect of which default is made. 

(6) Every officer of a company who knowingly and wilfully 
authorises or permits any default by the company in complying 
with the requirements of this section shall be liable to the like 
penalty as is imposed by this section on the company for that 

default. 

By the Companies (Amendment) Act, 1936, in sub-s. (1) for the words, “the con¬ 
firmation of the special resolution or the passing of the extraordinary 
Amend- resolution, as the case may be” after the words “fifteen days from” the 

words “the passing thereof” have been substituted, and after the word 
“typewritten” the words in italics have been inserted. 

In registering the alteration of articles under this section the registrar has a discre¬ 
tion similar to that which he has under s. 22 in registering the memorandum and 

articles of association. So where a company by altering its articles of asso- 

Registrar s c i at ion proposes to carry on a business which amounts to a lottery, the 
powers. . 

registrar can refuse to register such alteration. It is better to stop it at 
the threshold rather than to allow it to proceed on the lines and then wind it up as an 
illegal company after several persons have put their money into the scheme 1. 

83 . (1) Every company shall cause minutes of all pro- 

Minutes of ceedings of general meetings and of its directors to be 


ment. 


proceed 
ings of 
general 
meetings 
and of its 
directors. 


entered in books kept for that purpose. 

(2) Any such minute, if purporting to be signed by 

the chairman of the meeting at which the proceedings 

were had or by the chairman of the next succeeding 
meeting, shall be evidence of the proceedings. 

(3) Until the contrary is proved, every general meeting of 
the company or meeting of directors in respect of the proceed- 
ings whereof minutes havebeen so made shall be deemed to 

1 . Pioneer M. B. & F. Society v. Asst. Refikfrar U 9331 M:. 7297 141 iTc i77^ 



INDIAN COMPANIES ACT 


205 


§3 ] UNU1T\I>I uvivuiuni'w ‘ * 

have been duly called and held, and all proceedings had thereat 
to have been duly had, and all appointments of directors or 
liquidators shall be deemed to be valid. 

(4) The books containing the minutes of proceedings of any 
general meeting of a company held after the commencement of the 
Indian Companies (Amendment) Act, 1936, shall be kept at the 
registered office of the company and shall during business hours 
(subject to such reasonable restrictions as the company may by its 
articles or in general meeting impose so that no less than two hours 
in each day be allowed for inspection ) be open to the inspection of any 

member without charge. 

(*) Any member shall at any time after seven days from the 

meeting be entitled to be furnished within seven days after he has 
made a request in that behalf to the company with a copy of any 
minutes referred to in sub-section (4) at a charge not exceeding six 

annas for every hundred words. 

(6) If any inspection required under sub-section (4) of this section 
is refused or if any copy required under sub-section (5) of this section 
is not furnished within the time specified in sub-section ( 5 ) the 

exceeding twenty-five rupees and to [a further fi ne not exceedxn & 
twenty-five rupees] for every day during which the default continues. 

( 7 ) In the case of any such refusal or default, the Court may 
by order compel an immediate inspection of the books in respect of 
all proceedings of general meetings or direct that the copies required 

shall be sent to the persons requiring them. 

Sub'SS (4) to (7) have been added by the Companies (Amendment) Act, 
Sub-ss. (4) to to , 12 [ of the English Act of 1929. As to their 

1916 Thev reproduce the provisions or s. o 6 t . , , . 

tyjo. iney P WO rds within square brackets have been subs- 

~ i “” d "'r.. ;^o*«. ^ - 

’Z“„dS A« XXXIV of 1939 -hid. ~.»«1 *• °< <»' »” 

28th September, 1939. 

, that the minutes of proceedings of general meetings 

The new sub-s. (4) provides that them. ^ of ^ £ ]5th ]anuary , I93 7 

held after the commencement o ^ ^ company and shall be open to inspection 

must be kept at t e registere t h e members a right to obtain 

- “ZlpZ™- - - * T 77-J- £ 

- - • rr z. - 

apply „ ,JcZnt ... W»99«9» » *• 

"” d a! ,o *. dgh. ol 1,w “ P ‘" °' 
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the minutes, see Ramesii'ar v. Calcutta Wheat & Seed Assn. 1, and notes to regulation 
105 of Table A post. 


“Directors ought”, as observed by Kekewich J., “to place on record either in formal 
Minutes minutes or otherwise the purport and effect of their deliberations and 

conclusions ; and if they do this insufficiently or inaccurately they cannot 
reasonably complain of inferences different from those which they allege to be right” 2 . 


Entries made in a number of loose leaves fastened together in two covers are not 
admissible in evidence as minutes within the meaning of this section. In such a physi¬ 
cal condition at any moment, if any one wishes to do so, he can take any number 
of leaves out and substitute any number of other leaves. It is a thing with which any 
one disposed to be dishonest can easily tamper. Further, it is not a book within the 
meaning of the section 3. 


It is usual to “confirm” the minutes of the previous board meeting. The word 
“confirm” sometimes means merely to verify. It is commonly used in that sense at 
the meetings of public bodies which confirm the minutes of the last meeting, not meaning 
thereby that they have given them force but merely that they declare them to be 
accurate 4. 


The adoption of the minutes at a subsequent meeting of directors does not make 
those taking part in such adoption responsible for the acts done at the earlier meeting 5 . 

After the chairman has signed the minutes, they cannot be altered 6 . 

The minutes of a meeting are not the exclusive evidence of what took place at the 
meeting, and an unrecorded resolution may be proved aliunde 7 . If the books of a 
company show the record of a transaction, e.g., forfeiture of shares, the Court will pre¬ 
sume that such a resolution has been passed 8 . The minutes are however prima facie 
evidence of what happened at the meeting 9. Courts will incline more in favour of 
validity of the proceedings, if facts invalidating the proceedings are not established beyond 

doubt 9. A case of fraud or overbearing influence is necessary for interference by the 
Court 10. 


The minutes, to be valid, must be made within a reasonable time 11 . The directors 

cannot make any disposition of the minute-book which is inconsistent with the 
articles 12 . 


The articles of association often provide that a letter signed by all the directors 

Resolution. sha J l have the same effect as a resolution of the board. In the absence of 
_ such a provision, the direc tors cannot act without a meeting 13. 

[19381 C. 89, 42 C.W.N. 161. 

Liverpool Household Stores Assn. 118901 59 T T frk \ ^ T ^ ~ 

Hearts of Oak Assurance Co. v. Fowler [1936] I Ch 76 ’ ^ ^.T. 873, 875. 

Queen v. Mayor of York [1853] I. E. & B. 588 594' ?6 ' 

5:^.1 V - F « d 11905, 20 T.L.R. ,6. 

Foster y. Foster 1 U916] 1 Ch.'532 PP ‘ 321 * Flreproof Doors Ltd. [1916] 2 Ch. 142 ; 

Knight’s case (supra). 

Paraluram v.Y^nd^ai Ban L* h ' L R ‘ 907. 

Capital F" in I ma TrUSt Ca 1*915] W.N^ 26 B ° m ’ L * R * 987 * 

Ar^/r Ta S I a r n HmY S "-J 18 ^ 24 ^ D. 408, 414. 

?nd Com 1 ’ 2 ri h * 230 ; hut ' seeV *Southern 67 C 2 D EX Bank*’ Gold Reduction 

and Coll, e a Claim [1871] 12 Eq. 246, 258. ’ B k V * Rlder [1895 1 73 L.T. 374 
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It is usually the duty of the secretary to prepare the minutes of the proceedings of 
the general as well as the directors’ meetings. He may he regarded as a servant of the 

company 1. It was at one time thought that a master was not liable for 
Position the wrong of his servant or agent, if it was not committed for the master s 
and duties benefit 12 ; but it has afterwards been held by the House of Lords that the 
o^ secreta WjU e9 J. in Barwick v. English Joint Stock Bank 2 has 

been misunderstood ; the t rue principle is, their Lordships declare, that 
a principal is liable for the acts of his agent acting within the scope of his authority, 

whether the fraud is committed for the benefit of the principal or for the benefit of the 
agent 3. “If the agent,” as observed by Lord Loreburn L. C., “commits the fraud pur¬ 
porting to act in the course of business such as he was authorized, or held out as autho¬ 
rized to transact on account of his principal, then the latter may be held liable for 
it And if the whole judgment of Willes ]., be looked at instead of one sentence alone, 
he does not say otherwise” 4. The general rule and the reason therefor were however 
correctly laid down by Willes in the above case : “The general rule is that the master is 
answerable for every such wrong of the servant or agent as is committed in the course 
of the service and for the master's benefit, though no express command or privity of the 
master be proved...It is true he has not authorized the particular act, but he has put the 
agent in his place to do that class of acts, and he must be answerable for the manner in 
which the agent has conducted himself in doing the business which it was the act of h,s 
master to place him in” 5. But where a secretary forged the signature of directors to a 
cheque which was paid by the bank, the company was held entitled to repudiate the 

cheque and recover the amount from the bank 6. 

A statement in the articles of association that a certain person shall be the secretary 
or other officer of the company will not be treated as a contract 7. Such person should 
see that the appointment be made by a resolution or by an agreement duly executed 

after incorporation of the company. 

The secretary being a servant of the company is precluded from accepting presents 
or bonuses from the promoters. If he does so, he will have to account for them 8 

The secretary is the agent of the company through whom the clerical work is done. 
He must obey the orders of the directors and give effect to their resolutions by issuing 
notices, sending circulars, writing letters and the like. He will also prepare the agenda 
for the directors'meeting, and general meetings of the company, and usually write up 
minutes either from his own notes or from those of the chairman of the meeting He 
will conduct the ordinary correspondence of the company and answer enquiries or direct 

clerks to do so 9. But it is no part of his duties to answer enquires about moneys owing 

i r^roQ^nfitions on behalf of the company in any matters 
from the company or to make representations on_ H 


1 . 

2 . 

3 . 


4 . 

5 . 

6 . 

7 . 

8 . 
9 . 


Cairney v. Back t1906] 2 ^oV^Bank [1867] L.R. 2 Ex. 259, 16 L.T. 461- 

Barwick wEnglis J 119121 A.C. 716. This has been followed in India 

Lloyd v. Grace Smith & y Joint k 

in a case in whic nvorruled by Chatterjee &. Pearson JJ ; see Dinabandhu 

^ a Abdul^Latif^[l922] 3 27 C.W.N. 18 ; see also Sherajan v. Alimaddi [1915] 20 C. 

K 2 v 6 Grace Smith & Co (supra) a^p. 725. ^ ^ ^ 

Barwick v. English lomt s k■ B ( nal P Bank 0 f India [1909] 2 K.B. 1010; 
Kep.tgulla Rubber Fingal 3 Consolidated [1906] A.C. 439. 

£?& G u"fi nr 37 ch - DL 

Gore-Browned Jfi* L£ p. 337 see also Palmer 13th ed. p. 275. 


see 
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except those that fall directly within the scope of the company’s business 1. If an 
agent does an act within the scope of his authority, it binds the principal even if the 
motive was wrongful and the act was done with a view to his private advantage provided 

the other party has no knowledge of the wrong 2. 

The duty of the secretary includes certifying transfers and receiving and registering 

notices on behalf of the company. But where the same man is the secretary to two 
companies, knowledge acquired by him for one company is not notice to the other 3. 

A secretary as such has no authority to bind the company by contract or to make 
representations as to the company’s affairs, so as to induce people to take shares 4, or to 
register a transfer until it is passed by the company’s directors 5. He can certify a 
transfer, but if he does so fraudulently, the company will not be liable 6. If a secretary 
give untrue answers to inquiries for his own private ends, the company will not be 
liable 7. “A secretary is a mere servant ; his position is that he is to do what he is told 
and no person can assume that he has any authority to make representations binding 
on the company, nor can any one assume that statements made by him are necessarily 
to be accepted as trustworthy without further inquiry any more than in the case of a 
merchant it can be assumed that one who is only a clerk has authority to make repres- 
entations io induce persons to enter into contracts” 8. 

A secretary, unless authorized by the board of directors, cannot convene a general 
meeting 9, or strike a name off the register of members 10. An act done by the 
secretary after mentioning the matter to some of the directors, but without any express 
approval of the directors and without a board meeting being held to consider the 
question, will not be considered the act of the directors 11. 

A secretary who has in fact acted as a manager is liable for negligence in pre¬ 
paring balance sheets and accounts whereby he has caused dividend to be paid out of 
capital 12. 

A secretary will be liable for misfeasance if he receives an improper commission 1 3, 
but he will not be personally liable for misapplication of the company’s funds though 
he may have been aware of it 14. 

The resolution to dismiss a secretary, even if defective for want of proper 

notice, is a matter within the powers of the company, and the secretary cannot 
treat it as void 15. 
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church v. Cavanagh [19021 A.C. 117. 8 6 
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A secretary may be paid out of profits by contract X. 

If the secretary, having plenary powers under the articles to enter into a mort¬ 
gage on behalf of the company, think it advisable to take direct sanction of the directors, 
but does not disclose to them his interest in the mortgage which he is bound to dis¬ 
close, he cannot afterwards take shelter in the fact that he could himself have sanctioned 

the mortgage 2. 

Directors .* 


83 A. (i) Every company shall have at least three directors . 

Directors ( 2 ) This section shall not apply to a private company 
obligatory, except a private company being a subsidiary company of 

a public company. 

* This heading and sections 83A and 83B were inserted by s. 2 of Act XI of 1914. 
Sub. s. (1) has been substituted for the original sub-s. (1) and the words in italics have 
been added to sub-s. (2) by the Companies (Amendment) Act, 1936. The original 

sub-s. (1) was as follows : 

(1) Every company registered after the commencement of this 
Act shall have at least two directors. 

Under the previous Acts it was not obligatory upon a company to have directors 3. 
The number, appointment, powers and duties and the proceedings of the 
meetings of directors are regulated by the company’s articles of association, and 
Number where the articles arc not registered, by Table A in the First Schedule of 
&,c. of the Act 4. The section does not set any limit to the maximum number 
directors. Q f directors of a company. The articles usually provide that until other¬ 
wise determined by a general meeting, the number of directors shall not be less 
than, say five, nor more than, say nine. In such cases it is open to the shareholders 
to vary the number of directors without altering the article itself 5. 

The true position of directors seems to be that of agents for the company 
True posi- with P owers and duties of carr Y iri S on the whole of it3 busines3 sub ' 

tion of ject to the restrictions imposed by the articles and the statutory 
directors. p rov i 9 ions 6. But they are not agents for the shareholders 7. 

Cozens-Hardy L. ]. observed : “I do not think it true to say that the directors are 
agents. I think it more nearly true to say that they are in the position of managing 
partners appointed to fill that post by a mutual arrangement between all the share¬ 
holders” 8 . Upon a careful consideration it will appear that the directors are, strictly 

speaking, neither agents nor trustees for the company 9. 
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Directors are not 


trustees for third patties who have made contracts with the 

company 1. They are however trustees for the company of their power of approving 
transfers, issuing and .Hotting shares and making calls 2 But the Sectors are no 
trustees in the strict sense of the tetm as observed by Lord Justice James . A trustee x 
a man who is the owner of property and deals with it as principal, as owner and as 
master, subject only to an equitable obligation to account to some persons to whom he 
stands in the relation of trustee and who ate his cestui que trust? The same person may 
fill the office of director and also be trustee having property, but that is rare, exceptional 
and casual circumstance. The office of a director is that of a paid servant of the com¬ 
pany. A director never enters into a contract for himself, but for his principal, t at 
is, for the company of which he is a director and for whom he is acting. He cannot sue 
on such contracts, nor be sued on them (unless he exceeds his authority). This seems 
to me to be the broad distinction between trustees and directors 3. 

A director is not in the position of a trustee of his shares for the general body 
of shareholders, and under ordinary circumstances he may deal with them as freely 
as any other shareholder provided he does not part with his qualification. But he is 
a trustee of making calls for the general body of shareholders, and must not 
use it for his own benefit without regard to their interests 4. 

A director or a managing director is not a servant of the company 5. 

Generally speaking a director stands in a fiduciary position to the company 6 , and 
cannot retain a profit made by him 7, but the constitution of the company may permit 
Director’s him to 90 ® and even to override the wishes of the majority of the 
fiduciary shareholders 9. In any event he can exercise his individual rights as 
position. a corporator 10. Directors are not trustees for individual shareholders, 
and in the absence of unfair dealing may buy shares from or sell shares to the members 
without giving them information relating to the prospects of the company known to 
them but not to the members 11 . If there is any misrepresentation in acquiring the 
shares or options over them, the directors may be trustees of the profit they make in 
the transaction 12 . Directors, who so use their powers as to obtain benefits for them¬ 
selves at the expense of the other shareholders without informing them of the facts, can 

not be allowed to retain those benefits and must account for them to the company 13. 
The law in this respeet has been clearly laid down by their Lordships of the Judicial 
Committee in the following passages : “They view the transaction as one wholly detri¬ 
mental to the interests of the old company. Moreover even if (contrary to their Lord- 
ships’ opinion) some benefit did accrue to the old company from the transaction, the 
overriding fact remains that the old company (acting through its directors and not by 
its shareholders in general meeting) purported to apply its property for the benefit of 
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those directors. In such a case it is well settled that the Court will treat the transaction 
as unenforceable, and refuse even to enquire whether the company has derived any 
benefit from it : and on that ground the company has not received the protection to 
which it is entitled. In Aberdeen Railway Co. v. Blakie [18541 1 Macq. 365 Lord Cranworth, 
L. C. used the following language which seems appropriate to the present case : 

‘“This therefore brings us to the general question whether a director of a railway 
company is or is not precluded from dealing on behalf of the company with himself or 
with a firm in which he is a partner. The directors are a body to whom is delegated 
the duty of managing the general affairs of the company. A corporate body can only 
act by agents and it is of course the duty of those agents so to act as best to promote 
the interests of the corporation whose affairs they are conducting. Such agents have 
duties to discharge of a fiduciary nature towards their principal. And it s a rule of 
universal application, that no one, having such duties to discharge, shall be allowed 
to enter into engagements in which he has, or can have, a personal interest conflicting, 
or which may conflict, with the interests of those whom he is bound to protect. So 
strictly is this principle adhered to, that no question is allowed to be raised as to the 
fairness or unfairness of a contract so entered into.So inflexible is the rule that 


no inquiry on that subject is permitted.’ ” 

“The language used by Atkin L. ]. in Underwood v. Bank of Liverpool [1929] 1 K. B. 

775 at p. 796 may well be cited in this connection : ‘It was contended that the fact that 
Underwood was the sole director and practically the sole shareholder, gave him, in 
pursuance of the articles, actual authority. He was entrusted with all the powers of 
the company, the company can only act through its directors, and the directors or 
director, if only one, could do what they willed with the company’s assets. If this 
means anything, it means that a board of directors, acting as such, have actual authority 
to defraud the company by using the company’s assets to pay debts due to butc ers 
or money-lenders by the individual directors. Such an act is quite outside the class of 
acts-management of the company’s business-authorized to be done by the board. 
The directors, whether collectively or singly, have not actual authority to steal the 
company’s goods’” 1. In the matter of disposal of shares, the directors are mere y 

' trustees for the company and if they dispose of the shares at a premium, they are liable 

to account to the company for the profits with interest. They will n°t e a ° 

retain the profits even on the ground of the acquiescence of the share o eTS ^ 

ferred from the presumed knowledge of the share book 2. But directors are no 
in whom the property of the company has become vested m trust or any _ 
purpose within the meaning of s. 10 of the Limitation Act 3. Althoug P 
of directors differs from that of trustees in some respects, yet to t e exten o 
entrusted with the moneys of the company, they are trustees an are joi j irect0 rs 

liable for breach of trust 4. The assets of a company are, entrust «^ 

to be applied to certain defined objects, and they are respons.ble as for a 

if they apply them to other objects 5. editor the transaction 

If a director lends money to the company and becomes it. nature of 

is not a contract entered into between two inde pendent persons. It - -_ 

1. E. B. m 7 co. V. Domm7on BanM7937] P. c. 279, 170 I. C 545 P. C. 

2. York & N. M. Ry. Co. [18451 16 Beav . 58 54 Mad. 153, 60 M. v. 

3 . Narasimha v. Official Assignee ll^lJ M. ^ l6g { c 786 ; Ramskii 

4 - a- "«» cfc - D - 

5. Peninsular Locomotive Co. v. Reed (supr ). 
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a contract between the trustee and his cestui trust. It is not therefore right that the 
director of an insolvent company about to go into liquidation should be allowed the 
privileged position of a secured creditor by merely discharging a small portion of the 
company's indebtedness 1. A director is not entitled to recover money from the 
company, advanced at the request of its secretary, where the latter has no power to 
borrow on behalf of the company and where the request is not made or conhrmed by 
a properly constituted meeting of the directors, even if the company derived some 

benefit 2. 

If the directors act outside their powers but within those of the company, the 

members can ratify and make such act valid 3. But if they act ultra vires the company, 

the members cannot ratify or acquiesce in such act 4, articles being a contract between 

the members inter se 5. When a company has delegated its powers and duties to 

directors and there is a deadlock which prevents the directors fulfilling their duties, the 

company can then act 6. A company cannot take the control of its affairs out of the 

hands of the directors and give powers to a committee except in the manner provided in 

the articles ; so, if there be no power to remove directors, the company will 

Directors’ have tQ wa j t unt il the articles are altered or the obnoxious directors retire 
powers. , . . „ i 

in due course 4. “A company is an entity, observed Lord Justice Oreer in 

a recent case, “distinct alike from its shareholders and its directors. Some of its powers 
may, according to its articles, be exercised by directors, certain other powers may be 
reserved for the shareholders in general meeting. If powers of management are vested 
in the directors, they and they alone can exercise these powers. The only way in which 
the general body of shareholders can control the exercise of the powers vested by the 
articles in the directors is by altering their articles, or if opportunity arises under the 
articles, by refusing to re-elect the directors of whose actions they disapprove. They can¬ 
not themselves usurp the power which by the articles are vested in the directors any 
more than the directors can usurp the powers vested by the articles in the general body 
of shareholders” 7. 

The company is bound by contracts made by the directors acting within the scope 
of their authority, even if they are influenced by some improper motive or intention to 
derive profit for themselves 8. The remedy of the company in such a case is against 
the directors 9. If they act outside their powers, but within those of the company, 
the shareholders can ratify their action by an ordinary resolution 10. It has been held 
that where an agent accepts or endorses a bill or note “per pro” the taker is bound to 
inquire as to the extent of the agent’s authority ; but where the agent has such authority, 
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his abuse of it does not affect a bona fide holder for value 1. A company is liable for all 
the acts done by its directors, even though unauthorized by it, provided such acts are 
within the apparent authority of the directors and not ultra vires of the company 2. 
Where by the articles the directors were directed forthwith to execute by affixing seal of 
the company to the scheduled agreement entered into with a firm, strangers to the 
company are entitled to assume that that direction has been carried out, and that as a 
consequence the firm is entitled to act as managing agents with the power conferred by 
the scheduled agreement 3. Where money had been paid to A by B in circumstances 
such that A by action could not have recovered moneys from B, but such that 
there is nothing unconscionable or improper in A, having been in fact paid, 

retaining the money, B cannot sue A to recover the amount so paid though not legally 
due by him 4. 

Where one of the directors of a company acknowledged a debt of the company by 
signing his name and affixing a rubber stamp bearing the company’s name and the word 
“director” appearing below his signature, but this director had no formal authority from 
the board, the acknowledgment however being in the ordinary course of business, it was 
held that such an acknowledgment was sufficient to save limitation within the meaning 
of s. 19 of the Limitation Act 5. 

The general clause in the articles giving the directors powers of management and all 
the powers of the company which are not otherwise dealt with, cannot be construed 
ejusdem generis , but it is valid and effectual 6. The directors are the only persons who can 
deal with the matters thus assigned to them and their decision cannot be overruled by 
a general meeting of the shareholders (see note 4 of last page), unless the directors act 
in their own interest against the interest of the company 7. They should however 
communicate their policy to the shareholders and are bound to do so, if it is attacked 
by a member 8. 

If a director sell a property, already his own, to the company at an enhanced price, 
the latter cannot claim the profits ; its remedy is to rescind the contract returning the 
•property. But if that is impossible, it cannot claim either the profit or damages 9. 

Where the benefit of a contract belongs in equity to the company, the directors cannot 

validly use their voting power to vest it in themselves 10. 

In the absence of fraud or oppression the votes of interested directors in general 
meeting are valid, and a minority cannot sue to set aside the transaction 11. But if the 
directors are seeking to appropriate to themselves the company s property, not even a 
resolution of the general meeting carried by their votes will protect them, and a single 
member can sue 12. 
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The directors are however the proper persons for instituting a suit and the company 
is the proper plaintiff in such an action 1. But effect should be given to the wishes of 
the majority of shareholders. When they desire that proceedings should be taken, an 
action may be commenced in the company’s name as plaintiff by such majority, or even m 

case of urgency, by one or more shareholders who believe that they have the support of 

the majority and subsequently obtain the sanction of a resolution of a general meeting . 

When it comes to the knowledge of the Court that a suit has been brought with¬ 
out the authority of the plaintiff named on the record, the action will be struck out and 
any order made in the course of the proceedings will be discharged 3. 

The directors are not entitled to use their power of issuing shares for the purpose 
merely of retaining control of the company’s affairs or defeating the wishes of the existing 

shareholders 4. 

Where a director is a shareholder of another company, whether beneficially or as 

a trustee, he is precluded, without regard to the quantum of his holding, from dealing, on 
behalf of the company of which he is a director, with the other company, unless and so 
far as he is authorized by the articles 5. If the second company has notice of the irregu¬ 
larity, the first company may obtain rescission, even after completion, provided that 
rescission is still possible 5. 

Persons dealing with a company are deemed to have notice of such limitations of 
the powers of the directors or of the company as are contained in the memorandum 

or articles of association 6. So they cannot rely upon ignorance of the 
Limitation li m i tat i ong 7 . a person dealing with the directors must take the articles 
o powers. ^ assoc i at i on to be such as appear at the office of the registrar of com¬ 
panies 8. 

A company is not bound by acts ultra vires of its directors , unless such acts have 
been expressly ratified by all the shareholders, or unless all with knowledge or notice 
have acquiesced in what has been done 9. “To render valid”, observed their Lord- 
ships of the Privy Council, “an act of the directors of a company which is ultra vires, the 

acquiscence of the shareholders must be of the same extent as the consent 
UItravi d res which would have given validity from the first, viz., the acquiescence of 

rectors. eac ^ anc * ever Y shareholder of the company. Of course the acquiescence 

cannot be presumed unless knowledge of the transaction can be brought 

home to every one of the remaining shareholders.By knowledge of the transaction 

Lord Chelmsford clearly meant knowledge of the invalidity of the transaction.There 

can in truth be no ratification without an intention to ratify, and there can be 
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intention to ratify an illegal act without knowledge of the illegality” 1, following 
Irvine v. Union Bank 0/ Australia 2 where Sit Barnes Peacock delivering the judg¬ 
ment of the Privy Council said : “Their Lordships think that it would be competent 

for a majority of the shareholders present.at an extraordinary meeting convened 

for that object, and of which object due notice had been given, to ratify an act previ 
ously done by the directors in excess of their authority, and they are not prepared 
to say that if a report had been circulated before a half-yearly meeting distinctly 

giving notice that the directors had done an act in excess of their authority, and that 

the meeting would be asked by confirming the report to ratify the act, this might not 
be sufficient notice to bring the ratification within the competency of the majority 
of the shareholders present at the half-yearly meeting.” Mere acquiescence of the 


shareholders would not amount to ratification 1. 

The assets of a company cannot be disposed of by a resolution of the directors 
only. They can only be disposed of after the resolution of the shareholders passed at 

a special meeting called for the purpose of winding up the company. A resolution of 

the directors for the purpose of such disposal is ultra vires 3. W ere in respect o 
the policy-holders’ trust fund the articles of association empowered the directors by 
an unanimous resolution to purchase property, it was held that the resolution of the 
directors authorizing the construction of a building was ultra vires and opposed to 
the articles of association, purchase of property not being the same thing as the erection 


Directors are not entitled to any remunerations, as of right, unless the articles 
provide for it and fix the amount 6. In the absence of a provision to that effect, any 

remuneration given them is in the nature of a gratuity 7. In a going 
Directors’ compan y a general meeting may vote a gratuity beyond the amount pres- 
remunera- d . n thg artldes . but upon liquidation this cannot be done 7. If the 

director’s appointment has not been validly made, he cannot recover any 

remuneration, although he may have served for a long time 8 Iftheatticlesprov.de 

that a director will receive remuneration at the rate of so much per annum, he wi11 be 

nf for a broken period 9, but if it is a payment for a 
entitled to a proportionate amount for a broke P y/ , nrtides 

year, he cannot get it if he does not serve for the whole year 10 Where the a t eles 
declare that the fees are to be divided among the director, in such 

shall determine, no director can sue for his fees until the directors have determined the 
proportion U. The continuing directors may determine that a retiring director sha 1 not 
receive anv oatt of the remuneration 12. When the re muneration is by a p etcentageof 
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profits, it does not include a share of the profits made on the sale of the whole business 
of the company 1 ; but it will include profits which exist in specie, even though not con¬ 
verted into cash until after liquidation 2. The sale of the bulk of the company’s pro¬ 
perties, so that the directors’ duties are greatly reduced, does not disentitle them to their 

full remuneration 3. 

Where the articles are silent, a general meeting may vote the directors’ remunera¬ 
tion which is in the nature of a gratuity 4. This cannot however be done after the com¬ 
pany has gone into liquidation 5. But where remuneration is allowed, it may be proved 
as a debt on winding up in competition with the ordinary creditors 6 . 

Where one of the objects of a company is to promote other companies, a director is 
not entitled to claim any remuneration for performing any duties in connection with the 
promotion of a new company over and above what has been fixed as his remuneration 
by the articles 7. A resolution passed by the directors, while the company is a going 
concern, to forego or postpone their fees will be binding 3. A company cannot ratify 
the payment by directors of remuneration in excess of that allowed by the articles without 
first altering the articles or passing a special resolution 8 . Directors cannot pay the 
income-tax on their remuneration out of the company’s assets 8 . 

Unless authorized by the articles the directors cannot vote themselves remuneration 
or make present to themselves, or to one of their body, out of the company’s funds 9 . 

As to the claim for compensation for loss of office by a governing director see T. N. 


Compen- Farrcr Ltd • I 1937 l 1 Ch - 352 where it has been held that such a claim of a 
sation for life director on a voluntary liquidation was not maintainable as his 


loss of 
office. 


employment as such was conditional on the continued existence of the 
company and ceased automatically when it was wound up. 


Subject to the provisions in the articles a director can resign his office 10, and the 


Resigna¬ 

tion. 


resignation takes effect from the date on which notice is given which cannot 
be withdrawn without the consent of the company, even though no accep¬ 
tance has taken place 10 . A company cannot be compelled to employ a 


director against his will 11 . The remedy 


UC3 1 LI 


uamages ror oreacn ot contract, 




be any 11 . 


A director who is unsatisfactory may be removed by the company, but the 


power of removal is governed entirely by the articles 12 and s. 86 -G. 


A director who incurs liability in acting as an agent of the company is entitled to 

Indemni- ^ indemnified b ? the company 13. Being agents of the company, the direc- 
fication. tors are not liable to strangers for the acts and defaults of the company 14, 
_ unless they pledge their personal credit 15 . Where a director gave 

1 . Frames v. Bultfontein Mining Co. 11891] 1 Ch. 140 ~ 

2 . Spanish Porspecting Co. [19111 1 Ch. 92. 

3 . Consolidated Nickel Mines [19141 1 Ch 883 4 w o ^ , • 

5. Stroud v. Royal Aquarium (supra). 6 F R i^Tno^ 0 - (sU P ra >‘ 

7. Dikshit Sc Co. v. Mathura Prasad [1924] 22 A L 1 P* eckw ith [1898] 1 Ch. 324. 

8 . Boschoek Proprietary Co. v. Fuke [19061 1 Ch 148 

9. Young v. Naval Society [1905] 1 K. B 687 • x _ , 

10. Glossop v. Glossop [1907] 2 Ch 370 • hnr’ \a- ^ C i S?' V ' Fu ^ e (supra). 

Pollington [1890] 63 L.T. 238 where Kckewich l^has ^cLv. 

resign his office to his colleages and must be h-M r heId [ bat a director cannot 
the date of the general meeting. BuTthl it ' inrT^tn 2 aS , 3 director U P to 
on the articles of association of a particular Llf he <?' ded u de P e nds entirely 

s. 86 - 1 , post. U. Bainbridge v Smith [I 8 SQWi , ^ 1 2 3 * S ,i 2) of the nw 

12 . See Browne v. La Trinidad [18871 37 Ch n i h 118891 41 Ch - D. 462. 

13. Famatina D. Corporation [1914] 2 Ch 271 

14. Chapman v. Smethurst [1901] 1 K. B 927* 

15. Dutton v. Marsh [18711 60 B 361 .’ n a a 

L. T. 222. • » Gadd v. Houghton [1876] 1 Ex. D. 357 , 35 


an 


Adv#cai c Hffh Cmurt 
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*n undenting in writing expressed to be made-,“jointly «ndfeM8f*fo r payment 
of salary to an employee of the company followed by the signature of the director as 

^tadSfnta" C f 0r ’’' there . WaS n ° , remedy under th « co «tract against him personally 1. 

answerahTf T 'Y " “ “** dfreCt ° rs ° r audito - not be 

an werable for any loss, damage *c. unless they shall happen by or through their own 

wilful neglect or default" saves them from a misfeasance summons 2. 

A director can compromise an action against the company in the interest of the 
company although the action may be ill-founded 3. Directors cannot by a contract 
Directors* deprive themselves of the power to control a manager so as to confer 

fiabiUties nd P ° WCrS ° n Kim t0 thC excIusion of themselves 4. But if they have power 

of delegation, a stranger may assume that it has been properly exercised 5 ; 

and this applies to persons having apparent though not actual authority 6. Actual or 

constructive notice of the irregularity will however deprive the party dealing with the 

company of this protection 7. 

Where shareholders know that their directors have been exceeding their legal 
powers and take no steps in the matter, but allow the things done to remain unim¬ 
peached for years, they must be taken to have retrospectively sanctioned what has been 
done 8. But a company fs not bound by acts ultra vires of its directors unless such acts 
have been expressly ratified by all the shareholders, or unless all with knowledge or 
notice have acquiesced in what has been done 9. 

A director is liable for misapplication of the company’s money though it has not 
gone into his pocket. But he has the protection of s. 281, even if the act is ultra vires , 
but done in good faith 10. Directors are not liable for fraud or misconduct (e.g., issuing 
fraudulent prospectus ) of their co-directors or other persons employed by the com¬ 
pany 11, unless they have expressly or tacitly permitted its commission 11. 

A director is not responsible for declaring a dividend unwisely. He is liable if he 
pays it out of capital, but the onus of proving that he has done so lies upon the 
person who alleges it 12. The directors cannot be made liable for an infringement 
of patent by the company merely by reason of their position as directors, even in a 
case where they are the sole directors and shareholders of the infringing company 13. 

Where it is provided in the articles of association that the directors shall not be 
liable for “wilful default", they must be shown to have known that they were doing 
wrong 14. For the meaning of the expression “wilful default" see notes to s. 25-A 


10 . 

11 . 

12 . 

13. 

14. 


Re Lavey, ex. p. Trustee [1920J 1 K. B. 674- 

City Equitable Fire Insurance Co. [1925] 1 Ch. 407 ; but now see s. 86 C post. 
Bath’s case [1878] 8 Ch. D. 334 ; Dixon’s case [1870] 5 H. L. 606. 

Horn v. Henry Faulder &_ Co. [1908] 99 L. T. 524. , 

Totterdell v. Fareham Blue Brick Co. [1866] I C.P. 674 ; Biggerstaff v. Rowatt s 
Wharf [1896] 2 Ch. 93. . T , 

Dey v. Pullinger Engineering Co* [1921] 1 K. B. 77, overruling Premier In us 
trial Bank v. Carlton Manufacturing Co. [1909 1 K. B. 106. 

Wandsworth Gas Light Co. v. Wright [1870 22 L. T. 404 ; Irvine v. n 

Bank of Australia [1877] 2 App. Cas 366. 

Houldsworth v. Evans [1868] L. R. 3 H. L. 263, per Lord Cranworth. 

Bhagirath Spinning & Weaving Co. v. Balaji Bhavani [1930] B. 267, 

178, 32 Bom. L. R. 87, 125 I. C. 419. „ F«jtates 

Ciaridge’s Patent Asphalte Co. [1921] 1 Ch. 543 ; Brazilian Ru c 

[1911] 1 Ch. 425. 

Cargil v. Bower [1878] 10 Ch. D. 502. 

City Equitable Fire Insurance Co., infra. no?4i 7 Ch. 33* 

British Thompson Houston Co. v. Sterling Accessories Ltd. H? ‘ts oijr, such 
City Equitable Fire Insurance Co. [1925] 1 Ch. 407. But by the ne 
provissions in the articles have been rendered void, 
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ante. A director is e 


ntitled to rely on his subordinates doing their duty in the 

“ :.. 1 fot suspicion, and is not liable if the company sustains damage 

absence of any 8'°“"* i P f ^ subotdinates x . On this question in the case 

owing to the fraud and neg R b d . -'Business cannot be earned 

of the National hr ^sponsible positions must he trusted by those 

on upon P« nc 'P ,e3 ° f dl ;“ e belQW them> until there is reason to distrust them. We 
above them, as well ^ do not invo lve distrust ; but for a director, acting honestly 

£“* If Votaheld legally liable for negligence in trusting the officers under him not to 
himself, to'be he <1 ^ ^ QUght to report to him, appears to us to be laying too heavy 

a'burden on honest business men.” This case was taken to the House of Lords m D.«, 

„ Cor „ 3 where Lord Davey said : “I think the respondent was bound to give his 

attention to and exercise his judgment as a man of business on the matters which were 
brought before the board at the meetings which he attended and it is not proved that 
he did not do so. But l think he was entitled to rely upon the judgment, information 
and advice of the chairman and general manager, as to whose integrity, skill and com¬ 
petence he had no reason for suspicion. 1 agree with what was said by Sir George 
jessel in In re Hallmark’s case 4, by Chitty J. in In re Denham & Co. 5, that directors 

are not bound to examine entries in the company’s books, it was the duty of. 

and (possibly) of the chairman to go carefully through the returns from the branches, 
and to bring before the board any matter requiring their consideration ; but the res¬ 
pondent was not, in my opinion, guilty of negligence in not examining them for himself, 
notwithstanding that they were laid cn the table of the board for reference.” 

Where a director purchased property without a mandate from the company and 
under such circumstances as did not make him a trustee thereof for the company, and 
thereafter resold the same to the company at a profit, it was held that whether or not 
the company was entitled to a rescission of the contract of resale, it was not entitled 
to affirm it and at the same time to treat the director as trustee of the profits made 6. 

A Civil Court can grant an injunction on the application of a director restraining 
his co-directors from wrongfully excluding him from acting as a director 7. 

As the shareholders leave all the business of the company in the hands of the 
directors, it is highly incumbent on them that they act without raising the slightest 
suspicion of dishonesty 8. 

The manner in which the work of a company is to be distributed between the 
board of directors and the staff, is a business matter to be decided on busi- 

cH rectors^. ne8S lines * The larger the business carried on by the company, the more 

numerous and the more important the matters, they must of necessity be 
left to the managers, the accountants and the rest of the staff 9. 

In ascertaining the duties of a director it is necessary to consider the nature of the 
company’s business and the manner in which the work of the company is, reasonably 
in the circumstances and consistently with the articles, distributed between the directors 
and the other offic.als of the company. In discharging those duties a director (a) must 
act honestly, (b) must exercise such degree of skill and diligence as would amount to the 


1 . 

2 . 

3. 

5. 

6 . 

7. 

8 . 

9. 


v-Cory [1901] A. C. 477. 


1899 

[1901 

[1883 


2 Ch. 629 at p. 673. 
A. C. 477 (493). 

25 Ch. D. 752. 


4. [1878] 9Ch. D. 329. 

Burland v. Earle [1902] A C 33 

& n. 
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reasonable care which an ordinary man might be expected to take in the circumstances 
on his own behalf; but (c) he need not exhibit in the performance of his duties a 
greater degree of skill than what can reasonably be expected from a person of his know¬ 
ledge and experience ; in other words, he is not liable for mere errors of judgment ; he 
is (d) not bound to give continuous attention to the affairs of his company ; his duties 
are of an intermittent nature to be performed at periodical board meetings and at 


meetings of any committee to which he is appointed, and though not bound to attend 
all such meetings, he ought to attend them when reasonably able to do so ; and (e) in 
respect of all duties which, having regard to the exigencies of business and the articles of 
association, may properly be left to some other official, he is in the absence of suspicious 
grounds justified in trusting that official to perform such duties honestly 1. 

A director who signs a cheque that appears to be drawn for a legitimate purpose is 
not responsible for seeing that the money is in fact required for that purpose, or that 
the cheque comes before him for signature in the regular way, having regard to the 
usual practice of the company. A director must of necessity trust the officials of the 
company to perform properly and honestly the duties allocated to them 1. 

Before any director signs a cheque or parts with a cheque signed by him, he should 
satisfy himself that a resolution has been passed by the board or committee of the board 
authorizing the signature of the cheque ; and where a cheque has to be signed between 
meetings, he should obtain the confirmation of the board subsequently 1. 

The authority given to the board or committee should not be for the signing of 
numerous cheques to an aggregate amount, but a proper list of the individual cheques 
mentioning the payee and the amount of each should be read out at the board or 
committee meetings and subsequently transcribed into the minutes of the meeting 2. 

It is the duty of each director to see that the company’s moneys are, from time to 
time in a proper state of investment, except so far as the articles of association may 


justify him in delegating that duty to others 3. 

Directors’ duties cannot be shirked by leaving everything to others 4. 

Before presenting the annual report and balance sheet to the shareholders and 
before recommending a dividend, directors should have a complete and detailed list of 
the company's assets and investments prepared for their own use and information and 
ought not to be satisfied as to the value of the company's assets merely by the assurance 
of their chairman, however apparently distinguished and honourable nor with the 
expression of belief of their auditors, howe er competent or trustworthy 3. 

It is not the duty of a big insurance company to supervise personally the safe- 
custody of the securities of the company. It would be impracticable on every purchase 
of securities for actual delivery thereof to be made to the directors, or on every sal 
for the delivery to the brokers of the securities sold, to awart a meeting of the board .or 
a committee of directors. The duty of seeing that the securities are in safe custody mus 
of necessity be left to some official of the company in daily attendance at the office of 
company, such as the manager, accountant or sectetary 3. ^ 




3. 

4. 


v. 


ty Equitable Fire Insurance Co. (supra) ; see also Overend 
bb [18721 5 H. L. 480 ; Lagunas Nttrate Co v Lagunas N y Rubber 

3991 2 Ch. 392; Dovey v. Cory {19011 A. C. 4//, ana oraz 

t^Equi table Fire Insurance Co. (supra), distinguishing Join, Stock Discount 

v. Brown [18691 8 1^4* 381. 


incqbiet v. Wood [18991 1 Ch. 393. 


220 


INDIAN COMPANIES ACT 


[ S. 83B 


An outsider dealing with a company cannot be compelled to search the register 
and find for himself whether a person who was permitted to act as a director for any 
length of time was also its director de jure 1. 

The articles of association, though not themselves a contract between the company 
and the director, must be regarded as showing the terms upon which on the one hand 
General a g rees to act as a director and on the other hand the company agrees to 

observa- pay him remuneration for his services 2. But the articles do not constitute 
tions. a contract with the vendor 3. 

One company may be a director or manager of another company 4. A director 
cannot make any profit out of his agency without the knowledge and consent of his 
principal—the company 5. 

If there is no power to remove a director, the articles must first be altered to give 
such a power before he can be removed 6. But see the new s. 86-G. 

A director can, if qualified, sustain an action in his own name against the other di¬ 
rectors on the ground of individual injury to himself and for an injunction to restrain 
them from wrongfully excluding him from acting as a director 7. 

A company is liable in an action of deceit for the fraud of its directors in managing 
the affairs of the company to the same extent as if the fraud were its own 8. 

As to the powers, duties, remuneration 6kc. of the directors and proceedings of 
their meetings, see regs. 68 to 94 of Table A and notes thereto. See also notes to ss. 83 
and 83 B. 

The knowledge of a director is not necessarily the knowledge of the company 9. The 

Knowledge. knowled g<= of a common director 10, secretary 11, or manager 12, or other 

officer 13, is not necessarily a notice to the company. In order to prove 

such a notice it must be shown that it was his duty to the first company to communicate 
the fact to the second 11. 

A suit challenging the position of a particular board of directors and to remove 

Suit for ' he , ditectors from the directorate is wrongly constituted. But a suit for a 

removal. declaration that the plaintiff is a director and for the protection of his rights 

qua director is competent 14. 

83B ‘ LI, In d / fault ° f and S , ubjec 1 t t0 an y regulations in the 

articles of a company other than a private company— 

(0 C L\ SU ^ Cri L erS ° f ^memorandum shall be deemed 
to be the directors of the company until the first 

__ directors shall have been appointed ; 

Holyford MiningCo! [1875] V RL 869.’ R ' 1218 ’ [1926 J R 28 ; Mahony v. East 


Appoint 
ment of 
directors. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

12 . 

13 . 

14 . 


tep a p n fi e ,4 C °- 119021 2 K - R 596s 

mbs.** so - 

Barwick t I'l 28 , 1 M ' 1215 '- 55 M.L J. dh Ch ' D ’ 610 ; Subr *™nia v. United 

jg| 

• Suresh Chandra [1941] C. 136, [1941] 1 Cal. 560. 
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(ii) the directors of the company shall be appointed by 
the members in general meeting ; and 

(iii) any casual vacancy occurring among the directors 
may be filled up by the directors, but the person so 
appointed shall be subject to retirement at the same 
time as if he had become a director on the day on 
which the director in whose place he is appointed 
was last appointed a director. 

( 2 ) Notwithstanding anything contained in the articles of a 
company other than a private company not less than two-thirds of 
the whole number of directors shall be persons u’hose period of office is 
liable to determination at any time by retirement of directors in rota - 

tion : 

Provided that nothing herein contained shall apply to a company 
incorporated before the commencement of the Indian Companies 
(Amendment) Act, 1936 , where by virtue of the articles of the com¬ 
pany the number of directors whose period of office is liable to deter¬ 
mination at any time by retirement of directors in rotation falls below 
the two-thirds proportion mentioned in this section. 

This section also was inserted by the amending Act II of 1914. It does not apply 
to a private company. See reg. 68 of Table A and notes. 

By the Companies (A.mendment) Act, 1936 the original s. 83B has been numbered 
as sub's. (1), and sub-s. (2) with its proviso has been added. For the effect of the amend¬ 
ment see Introduction. The Companies (Amendment) Act, 1936 came into force on 
15th January, 1937. See Introduction. 

If the first directors are not named in the articles, their appointment may be made 
4 by the subscribers to the memorandum of association, either by the majority 

ment of t- at a meet i n 8 of the subscribers or by a writing signed by all the subs- 

directors. cribers 1. 

As to the restrictions gn the appointment of directors by the articles or 


advertisement thereof in the prospectus, see the next section. 

Where the shareholders alone have the right to appoint directors, they cannot by 
agreement give another company a power to nominate a director 2 ; but if the ar ^ c 
authorize delegation of the power to a third party, the Court will recognize the r, £ 
delegated 3 . A mere right of nomination will not necessarily amount to an ^ 

of the directors nominated, and the Court may grant or refuse specific per 

the agreement 4. , . fhc [, oar< j ) 

Where the express power of appointing additional directors »■* 5 Whcrc 

it excludes any implied concurrent power to the same e ect m nt a managing 

, the power is given by the articles to the shareholders^alon^ppoi- _ 

2 Ch. 386, 392 ; Great Northern 


!• John Morley Building Co. v. Barras [1891] 

Sait Works [1890] 44 Ch. D. 472. 

2 . James v. Eve [1873] 6 H. L. 335. „ R 766 786. 

3» Moriarty v. Regents Garage Co. [1921] 2 :,/ge l.J. Ch. 801, 114 

4. Plantations Trust v. Bila Rubber Lands l .Jg .31 jq8 L. T. 665, 2 

5. Blair Open Hehrth Furnace Co. v. Reig ar 
but see Foster v. Foster [1916] 1 Ch. 


L.T. 676. 

29 T. L. R. 449 ; 
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director, the directors cannot by an agreement give him power to nominate a director 1. 
See notes to reg. 85 of Table A. 

The office of a director will be ipso facto vacated 2 on happening any of the events 
provided in s. 86-1 and in the articles, such as, if he becomes bankrupt or 
director’s insolvent 2 ; but this does not prevent a person who is a bankrupt at the 
office will time Q f his appointment from holding the office 3. As to the meaning of 
bevacated. wor d insolvent see Sissons v. Sissons 4. Various facts and admissions 
showing that the director knows that he cannot meet his liabilities constitute evidence on 
which the Court may find him to be disqualified under such an article 5. Absence 
through sickness however is not a disqualification 6. See reg. 77 of Table A and notes 

thereto. 

If the vacating director’s place is not validly filled up at the first or the adjourned 
meeting, they will continue in office 7. But where no meeting is held during the year, 
the directors who ought to have retired at the meeting for that year cease to be directors 
on the expiration of the year 8. See regs. 81 and 82 of Table A and notes thereto. 

Directors cannot appoint one of themselves to an office of profit or delegate powers 
to a managing director unless expressly empowered by an article or by a 
merit*'of resolution of the company 9. If the articles give the power of appointing 
managing a managing director to the board, the company in general meeting cannot 
director. ma ke the appointment even if there is another article empowering them to 
manage only subject to such regulations as the company may prescribe 10. 

If the managing director’s commission is on “net profits,’ or “profits earned by the 
company,” this means the excess of the receipts of the year over the current 
expenses and out-goings of the year, i.e., the fund which but for such 
commission might for that year be lawfully applied in payment of dividend, 
and any liability for excess profits duty for that year must be deducted in 
arriving at the “net profits” 11. See reg. 72 of Table A and notes thereto. 
If the articles empower the directors to elect a chairman and determine the period 

Chairman f ° r Which he i3 t0 h ° ld ° ffice ’ and the director9 a PP°int a chairman, they 
of the appoint him for such time as they think fit and there is no contract that he 

board of shall remain chairman until he ceases to be a director, but it is open to the 

directors, directors at any time to substitute another chairman at his place 12. See 

reg. 90 of Table A and notes thereto. 

Sub-s. (1), cl. (iii). One of the articles of a company provided : The directors 
shall have power at any time, and from time to time, to appoint any other qualified 
person to be director, either to fill a vacancy or as an addition to the board but 
that the total number of directors shall not at any time exceed the maximum numblr 


Managing 

director’s 

remunera 

tion. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 

9 . 

10 . 


James v. Eve [1873] 6 H. L. 335. 
Bodega Co. [1904] 1 Ch. 276. 


Dawson v. African Consolidated Sec. Co. [18981 I Ch 6 R,,- t 

[1910] 54 S. J. 802. 1 J But 9 eethe new s. 86-A. 

London Counties Assets Co. v. Brighton G C uji fia, cl , , 

Mack’s Claim [1900] W.N. 114 ; Me ConneU’s Claim inn ' 5 , 1 ^ L K ’ B ' 483 ‘ 

Great N S. & Chemical Work [1890]“ h D 477 ‘l 901 'I, Ch - 
Consolidated Nickel Mines [19141 1 Ch 884 iVlT 472 at p ’ 482 - 
tion). ‘ ^ 1 Ch ’ 883 < th «e was a question of remunera- 

Boschoek Proprietary Co. v. Fuke [19061 7 Ok taq 

Nelson &t Sons J1914] 2 K.B. 770 at d. 779 1 ° h ' at P ' 159 : N elcon v. James 


Thomas Logan Ltd. v. Davies [191^1^04 T T oi^ 
11 . Parent Castings Syndicate v. 


12 . 


loSeT"^- 2 Ch ’ - 254 ^ Vulcan Motor & 
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fixed by the articles and any person so appointed shall retain his office only until the 
next following meeting, and shall then he clegible for re-election : Held, the ordinary 

power of the company in general meeting to appoint additional directors had not been 
excluded by the articles of association 1. 


84 . (i) A person shall not he capable of being appointed 

lestric- director of a company by the articles, and shall not 
ions on be named as a director or proposed director of a com- 

nemor* P any in any P r °spectus issued by or on behalf of the 
idvertise- company or in relation to any intended company or 

Hrector. m any statement hi lieu of prospectus filed by or on 

behalf of a company, unless, before the registration 
of the articles or the publication of the prospectus, or the filing 
of the statement in lieu of prospectus, as the case may be, he 
has by himself or by his agent authorised in writing— 

(0 signed and filed with the registrar a consent in 
writing to act as such director ; and 


Restric¬ 
tions on 
appoint¬ 
ment or 
advertise¬ 
ment of 
director. 


(ii) save in the case of companies not having a share 
capital, either signed the memorandum for a 
number of shares not less than his qualification 
(if any) or taken from the company and paid or 
agreed to pay for his qualification shares or signed 
and filed with the registrar a contract in writing 
to take from the company and pay for his 
qualification shares (if any) or made and filed with 
the registrar an affidavit to the effect that a number of 
shares, not less than his qualification (if any), are 
registered in his name . 

(2) On the application for registration of the memorandum 
and articles, if any, of a company the applicant shall file with 
the registrar a list of the persons who have consented to be 
directors of the company, and, if this list contains the name of 
any person who has not so consented, the applicant shall be 
liable to a fine not exceeding five hundred rupees. 


(3) This section shall not apply to a private company ora 
company which was a private company before becoming a pa IC 
company nor to a prospectus issued by or on behalf of a com 
pany after the expiration of one year from the date at w 
the company is entitled to commence business. f 

By the Companies (Amendment) Act, 1936, followings. 1 40 of the Eng h ^ 

1929, in cl. (ii) of sub-s. (1) for the words “a company limite Y „ ^ 

Amend- and » after the wordg “ in the case of,” the word “companies ^ ^ 

mCnt * substituted, and the words i n 

1. Topandas v. Yeotmal Electric Supply Co. [1940] S. 187, 190 I.C. 551, 

Worcester Corsetry, Ltd. v. Wittings 11936] Ch. 640. 
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good pay¬ 
ment. 


tion of 
director. 


(2) and (3) also the words in italics have been inserted. For the effect of the amendments 
see Introduction. 

This section applies to companies which invite the public to take shares, and 
probably does not apply to a prospectus sent to the existing shareholders only 1 . 

The result of non-compliance of sub-sec. (1) is not stated. Probably the appoint¬ 
ment is void and the person responsible is liable in damages. 

The shares to be taken by a director need not be paid for in cash. Any honest 
What is payment in money’s worth is a good payment 2. A person who acts as a 

director is sometimes deemed to have agreed to take his qualification 
shares 3. 

85* (i) Without prejudice to the restrictions imposed by 

Quaiifica- section 84, it shall be the duty of every director who 

is by the articles required to hold a specified share 
qualification, and who is not already qualified, to obtain 
his qualification within two months after his appointment, or 
such shorter time as may be fixed by the articles. 

( 2 ) If, after the expiration of the said period or shorter 
time, any unqualified person acts as a director of the company, 
he shall be liable to a fine not exceeding fifty rupees for every 
day between the expiration of the said period or shorter time 
and the last day on which it is proved that he acted as a 
director. 

By the Companies (Amendment) Act, 1936 the original sub-s. (2) has been omitted 
and sub-s. (3) has been renumbered as sub-s. (2). The reason for the omis- 

meift” * Si ° n is that the P rovi9ion ha3 been transferred to the new s. 86-1 (1) (a). 

The original sub-s (2) was as follows : 

(2) The office of director of a company shall be vacated if the director 
does not, within two months from the date of his appointment, or within 
such shorter time as may be fixed by the articles, obtain his qualification 

* 11 | 1 • 1 | ^ q a or shorter time he ceases at anv 

time to ho d his qualification ; and a person vacating office under this 
section shall be incapable of being re-appointed director of the company 
until he has obtained his qualification. ^ y 

Unless the articles require it, a director need not hold any qualification • for 
there is nothing in the Act making obligatory on a director to hold shares 4 F v n 

where the articles requite a qualification, they may be amended so as to enable persons 

Agreement to bc directors without any share qualification 5. Where the -rti 1 

“dufiL- ” 3 dirc t r haV£ a ®^ are Qualification, the fact of a person becoming 
tion shares- ‘ may be evidence of an agreement to take the qualification shares 6 . 

1 th ' £!^ eC ! U i^LJ^J_^|sfactory proof of an agreement binding 

..._ \ £ \ 1 . . _ _ ’ - O 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 


Burrows v. Matabele Gold Co. fl90nTrTTT^7~T7 
Star Steam Laundry Co. v. Dukas ri9Hl \v/xf ™ p ' 

Dey v. Pullinger Engineering Co. [1921] 1 K R 7?’ ^ 269< 

BuckUWOthed. 1 ^. a n/ a<: p U eonf e 9° R - K B ’ PrCm ‘“ Indu8tcial 

Peoples Bank of N. India (supra). ° f N ‘ Indla ' l 1933 l L - 51, 140 I.C. 128. 
Portal v. Emmens (18751 1 C.P D 664 n a t 

cynia Copper Co. (1894] 2 Ch.403 ' A ; Isaacs> case l 1892 l 2 Ch. 158 ; Her- 
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the company to allot and the director to accept such shares 1. In the last 
cited cases the director was held not liable either on the ground of agreement or on the 
ground of estoppel. Where the articles do not require such a qualification and the 
directors pass a resolution fixing the qualification, a director who is afterwards elected 
and act in that capacity does not thereby enter into an implied contract to take or hold 
the qualification shares 1. The prospectus is not a satisfactory proof of an agreement 
binding the company to allot and the directors to accept such shares 2. The articles 
can be altered under s. 20 ante so as to include non^shareholders as directors 1. 

Where a person has been given shares or shares have been transferred to him as 
qualification for his directorship, he becomes a member of the company ; and if such 
person hold out that he is a shareholder, he is estopped from denying that he is one 
(when the company goes into liquidation) on the ground that the transfer was a 

colourable transaction 3. 


How they 
are to be 
taken. 


Shares taken as a qualification need not be taken from the company, unless the 
director is named in the articles 4. It is enough if they are taken in the 

open market or from a friend. They even need not be shares for which 

the qualifying ditector has paid 5. Even beneficial ownership is not neces¬ 
sary 6. The registered holder of the shares, though he has transferred 
them to another is eligible 6. Shares taken as a present from the promoters is a breach 

of trust 7, and the director must account to the company for the amount 8; but he is 

nevertheless qualified 9. The bearer of a share warrant may be a member, if the articles 

so provide, but he shall not be qualified 10. 

The holding of shares as one of several joint holders constitutes a good qualification 
1 1 .unless the articles require a sole holding 12. If the holding of shares is a condition 
precedent, the election of an unqualified director is void and he may by acting incur 
liabilities 13. But where it is not a condition precedent, he may act before he acquires 
the qualification shares 14. The ceasing to hold the qualification shares mvolves 

If a director accepts and holds the necessary shares in mist for he 

Holding promoters he will be liable to pay up the amount of his qualification 

qualifies- P ’ . director9 t o hold such shares, as this puts them 

tion shares It is a misfeasance tor the directors , in such 

in trust for entite l y at the mercy of the promoters. The measure o g 

promoters. ^ wjU fee (he highe9t va l ue of the shares during their h olding 16.- 

De Ruvigni-s caseI^ITch^lo^rPeople’s Bank of N. India (supra). 

Peoples Bank of K. I " dia , (su , p T a) ; ... I19 3 61 L. 480, 38 P.L.R. 816. 

»- «> c ""”“ 

[1875] 1 Ch. D. 115. 

sr JCSSK *sas 

Mining Co. [18781 9 Ch. D. 610. O B D 368. 

7. Eden v. Ridsdale’s Ry. Lamp Co. [18891 23 :>o 

8. Hay’s case [1875] 10 Ch. App. 593. [19031 2 Ch. 254 ; Hercynia 

9. Carling’s case [1875] 1 Ch. D. 115 ; Innes & Co. U903J 

Copper Co. [1894] 2 Ch. 403. 10 - S ' 46 ' 

11. See note 6 (supra). x, 

12. Dunster’s case [ 1894 ] 3 Ch. 437 at p. 478. 8 T.L.R. 316 \ 

13. International Cable Co. [1892] W.N. 34, 66 L. T. ZM, ° 

Green Ltd. v. Hays [1920] 36 T.L.R. 330. 

14. Hamley’s case [1877] 5 Ch. D. 705. 330 . 

15. Chandra Bhan v. Emp. [19141 23 I.C. 748, 15 , 

16. London & S. W. Canal Cq. [19111 1 Ch. 346. 

% 


1 . 

2 . 

3. 

4 . 

5 . 

6 . 
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The qualification must be obtained within two months after the appointment 1. 

Where transfers to the directors of their qualification shares were passed at a 
board meeting and they were forthwith elected as directors, though the 
Not A transfers were actually registered on a subsequent date, it was held by 
beforere- Astbury ]. that before their appointment the transferees had acquired 
gistration. an absolute right to registration, but they were not qualified persons before 

actual registration and their appointment as directors was invalid 2. 

If after a director has acquired his qualification shares the qualification 

of C qualifi- is increased, he does not vacate office for not acquiring it 3. A director 
cation. acting without acquiring his qualification shares is however entitled to the 

remuneration prescribed in the articles 4. 

Sub-s. (2). The High Court has no jurisdiction to take cognizance of and try an 
offence under this or any other section of the Act 5. See notes under s. 278. 

When summary proceedings are commenced against a director under this sub¬ 
section, he can apply to the Court which hears the case for relief under s. 281 post 6. 
See notes to that section. 

86 . The acts of a director shall be valid notwithstanding 
Validity an Y defect that may afterwards be discovered in his 
of acts of appointment or qualification : Provided that nothing 
directors. - n ^jg sec tion shall he deemed to give validity to acts 
done by a director after the appointment of such director has 
been shown to be invalid. 

This section corresponds to s. 143 of the English Act of 1929 which runs thus : 
English “The Acts of a director or manager shall be valid notwithstanding any 

Act. defect that may afterwards be discovered in his appointment or qualifica¬ 

tion. ’ In the Indian Act the word manager” has been omitted and the proviso is new. 
The section seems to be based upon the principles of the decisions noted below 7 , 

Section Where U W33 held that if the articIes 90 Provide, the acts of the directors 
based on should be valid notwithstanding any irregularity subsequently discovered 

English regarding their appointment 8. The resolutions of a general meeting con- 

decisions. vened by facto directors are not invalidated by an irregularity in the 
constitution of the board 9. 

Acts bona fide done by a director are valid and this is so not only between the com- 
Validity of P an Y an d outsiders, but also between the company and its members 10 

Sector's. 6 Whete a , Per50n in g ° 0d f3ith thinkin 6 himself to be a director so acts and 

jagns a plaint on behalf of the company, he is regarded as a de facto director 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


8 . 


See London (St S. W. Canal Co. [1911] 1 Ch. 346. 

Spencer v. Kennedy [1926] Ch. 125. 

• o ineaux v. London Stc. Insurance Co. [19021 2 KB SR9 
New Beeston Cycle Co. [1899] 1 Ch. 775. b ‘ 

B.,d is b' m ,} ?«■ *.>*.», c „. 

Briton Medical Assn. v. J ones [1M91 61 ?T ^ V n R j der [1895 1 73 L.T. 374 ; 

raa.w*s?B",. ou ^ c - 

C- [ 19 MO a, 506 , Bo, = Ko«k 
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and his act is validated by this section 1. Where in the course of proceedings in Court 
a mere doubt is raised as to the validity of the position of such a director, such raising 
of doubt is not enough to “show” that his appointment was invalid. The appointment 
cannot be considered to be “shown” to be invalid until the Court has come to a definite 

decision on the point 1. 

A director, who has been such from the formation of the company and has taken 
an active part in the management, will not be allowed to set up that the directors were 
illegally appointed, so that everything done by them was ab initio void or that notice 
of his own acts were not served upon him 2. A defect in the formation of the board 
cannot adversely affect the right of a person who has no knowledge of the infirmity 3. 

Where a company is shown to have accepted a certain person for many years 
as its director and has never on any occasion repudiated any of his acts as such, 
it is not open to a shareholder or any other person to challenge the appointment 

of such a director 4. 

When a defect has been discovered, subsequent acts are not valid 5. The 
section may however validate acts of the director not only as between the company 
and the outsiders, but as between the company and the members or between the 
members inter se 6. While it validates the director’s acts, it does not entitle him to 

the remuneration attached to the office 7. 

It has been held by the Lahore High Court that a director invalidly appointed 

cannot, in the absence of a provision in the articles, bind the shareholders unless the 

defect is unknown at the time 8. 

See reg. 94 of Table A post and note9 thereunder. 

• 86A. (i) If any person being an undischarged insolvent acts 
as director or managing agent or manager of any company , 
ofbankrupt he shall be liable to imprisonment for a term not exceeding 
to act as ^0 years or to a fine not exceeding one thousand rupees 

director. l 

or to both. 

(2) In this section the expression “company” includes a company 
incorporated outside British India which has an established place of 
business within British India. 

$ 


See notes at the end of s. 86-1 post. 

86 B. If in the case of any company provision is made by the 

Assipnment ticks or by any agreement entered into between any 
Of office by person and the company for empowering a director or 
direccors ■ manager of the company to assign his office as such to ano-- 
ther person, any assignment of office made in pursuance of the sai 


Ram Raghubir v. United Refineries Ltd. [1931] R. 139, 9 Rang. 56, C. 

737. This decision was passed after remand of the appeal [ 193UJ t\- 

finding facts necessary under s. 86. 

Jones v. North Vancouver &c. Co [1910] A. C. 31 7. 

Shivlal v. Tricomdas Mills Co. [1911] 14 Bom. .L* R* 45* 

Imperial O. S. &. G. Mills v. Wazir Singh 11915] 31 I.C. • , / 9U p r a). 

Bridport Old Brewery Co. [1867] 2 Ch. App. 191 ; Ha*ben * u e3to fco. v. Boyd 
Dawson v. African Consolidated Co. (supra) ; British Asbestos 

(supra) ; Channel Collieries Trust v. Dover Ry. Co. (supra;. 

Ex. p. Birkenshaw [1904] 2 K. B. 327. _ 

Devi Ditta v. Standard Bank [1927] L. 797, 101 I.C. 5 
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provision shall, notwithstanding anything to the contrary contained 
in the said provision, be of no effect unless and until it is approved by 
a special resolution of the company : 

Provided that the exercise by a director of a power to appoint an 
alternate or substitute director to act for him during an absence of 
not less than three months from the district in which meetings of the 
directors are ordinarily held, if done with the approval of the board 
of directors, shall not be deemed to be an assignment of office within 
the meaning of this section : 

Provided always that any such alternate or substitute director shall 
ipso facto vacate office if and when the appointor returns to the 
district in which meetings of the directors are ordinarily held. 

Explanation .—For the purposes of the provisos to this section, the 
presidency-toivns of Calcutta and Madras shall be deemed to be part 
of the 24'Parganas and Chingleput districts, respectively, and the 
presidenty'town of Bombay shall be deemed to be part of the Bombay 
Subarban and the Thana districts. 


See notes at the end of s. 86-1. post. 

86C. Save as provided in this section, any provision, whether com 
tained in the articles of a company or in any contract with 
^prtvilions a company or otherwise, for exempting any director, maria- 
relieving ger or officer of the company or any person (whether an 

directors?^ °fi cer °f the company or not ) employed by the company as 

auditor from or indemnifying him against any liability 
which by virtue of any rule of law would otherwise attach to him in 
respect of any negligence, default, breach of duty or breach of trust of 
which he may be guilty in relation to the company shall be void : 

Provided that — 

(a) in relation to any such provision which is in force at the 
date of the commencement of the Indian Companies ( Amendment ) 

Act, j 936, this section shall have effect only on the expiration of a 
period of six months from that date, and 

(' b ) ™ tfimg m [ his section shall operate to deprive any person of 
any exemption or right to be indemnified in respect of anything done or 
omitted to be done by him Me any such provision was in force and 

(c) notwithstanding anything in this section, a company may in 

MS-™ » tL i n to 

.Mch relief is s JZTZ b y ZZuT" ^ °‘ A “ 
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Indemnity. 


This section has been inserted by the Amending Act XXII of 1936. It closely 
follows the provisions of s. 152 of the English Act of 1929. In the articles of associa¬ 
tion of many companies a provision is made for indemnifying directors, managers, 
officers and auditors. This section makes such provisions void except in cases where 
cl. (c) of the Proviso applies. If the provision is made in a separate contract it 
will also be void. 

Where the articles provide for indemnity to directors for anything done by 
them, except where loss has been incurred as the result of wilful neglect or default 
on their part, inorder to be guilty of wilful negligence the director must not only 

be guilty of, but he must know that he is committing, a breach of duty or 
is recklessly careless in the matter. A director is justified in trusting the 
integrity, skill and competence of the officials unless he has grounds of suspicion. 
Insolvency of an official does not necessarily mean that he is dishonest 1. As to what 

is a wilful default see notes to s. 25-A ante. 

Proviso, cl. (a). The date of commencement of the Indian Companies (Amend¬ 
ment) Act XXII of 1936 is 15th January, 1937. See Introduction. 

86 D. (i) No company shall make any loan or guarantee any 
loan made to a director of the company or to a firm of 
director/ which such director is a partner [or to a private company 

of which such director is a member or director ]. 

(2) In the event of any contravention of subsection (i) any 
director of the company who is a party to such contravention shall be 
punishable with fine which may extend to five hundred rupees, and if 
default is made in repayment of the loan or in discharging the gua¬ 
rantee shall be liable jointly and severally for the amount unpaid. 

(3) This section shall not apply to a private company (except 
a private company which is the subsidiary company of a public com¬ 
pany) or to a banking company. 

This section has been inserted by the amending Act XXII of 1936. Sub-s. 
(I) prohibits companies to make or guarantee loans to their directors or the firms 
or private companies of the latter. Sub-s. (2) lays down the consequences of contra¬ 
vention of sub-s. (1). Sub-s. (3) makes the provisions of the section inapplicable to 
private companies other than subsidiary companies of public companies as well as 
to banking companies. 

In Sub-s. 1 the words within square brackets have been substituted for the 
words “or to a private company of which such director is a director”, by the 

Indian Companies (Amendment) Act II of 1938. 

86 E. No director or firm of which such director is a partner or 
n . „ private company of which such director is a director shall 

to Told office Without the consent of the company in general mee ting 
of profit - hold any office of profit under the company exceptthat / 

a managing director or manager or a legal or technical a v 

tbbanker: 


sm: 




1. Doss v. Connell [19371 M. 124. 
[1925] 1 Ch. 407 (434). 


See 


also City Equitable Fire Insurance Co. 
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Sanction of 
directors 
necessary 
for certain 
contracts. 


Provided that nothing herein contained shall apply to a director 
elected or appointed before the commencement of the Indian Compa¬ 
nies {Amendment) Act, 1936, in respect of any office of profit under 
the company held by him at the commencement of the said Act . 

Explanation.—For the purposes of this section the office of 
managing agent shall not be deemed to be an office of profit under the 

company. 

See notes at the end of s. 86-1 post. 

86F. Except with the consent of the directors, a director of the 
company, or the firm of which he is a partner or any 
partner of such firm, or the private company of which he is 
a member or director , shall not enter into any contracts for 
the sale, purchase or supply of goods and materials with the 
company, provided that nothing herein contained shall 
affect any such contract or agreement for such sale, purchase or supply 
entered into before the commencement of the Indian Companies 
(Amendment) Act, 1936. 

See notes at the end of s. 86-1 post. 

86G. (i) The company may by extraordinary resolution remove 
any director, whose period of office is liable to determination 
directors. ° at an ? time retirement of directors in rotation, before the 

expiration of his period of office and may by ordinary resolu¬ 
tion appoint another person in his stead. The person so appointed 
shall be subject to retirement at the same time as if he had become a 
director on the day on which the director in ivhose place he is appoint¬ 
ed was last elected director. A director so removed shall not be 
reappointed a director by the board of directors. ' 

(2) This section shall not apply to directors elected or appoint¬ 
ed before the commencement of the Indian Companies (Amendment) 
Act, 1936. ' 

See notes at the end of 9 . 86-1 post. 

86H. The directors of a public company or of a subsidiary} mm 
on S ”s S c/ PfW °f a P uhlic company shall not, except with the consent 

of the company concerned in general meeting, 


directors . 


(a) sell or dispose of the undertaking of the company ; 

(b) remit any debt due by a director. 

S 6 I. (1) The office of a director shall be vacated if 


Vacation 
of office of 
director. 


he fails to obtain within thp time j • 7 

tion ( 1 ) of section [ 85 ], or at any tim ™i SpeC f ed m suhsec 
hold, the share tlme Rafter ceases tc 


pointment, or 


hold, the share Salification, if an ,, £££ £% 


to 
ap- 
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( b ) he is found to be of unsound mind by a Court of competent 
jurisdiction , or 

(c) he is adjudged an insolvent, or 

(d) he fails to pay calls made on him in respect of shares held by 
kirn within six months from the date of such calls being made, or 

(e) he or any firm of which he is a partner or any private com¬ 
pany of which he is a director without the sanction of the company in 
general meeting accepts or holds any office of profit under the company 
other than that of a managing director or manager or a legal or tech¬ 
nical adviser or a banker , or 

(f) he absents himself from three consecutive meetings of the 
directors or from all meetings of the directors for a continuous period 
of three months whichever is the longer without leave of absence from 
the board of directors , or 

(g) he or any firm of which he is a partner or any private com¬ 
pany of which he is a director accepts a loan , or guarantee from the 
company in contravention of section 86 D, or 

(h) he acts in contravention of section 86 F. 

(2) Nothing contained in this section shall be deemed to preclude 
a company from providing by its articles that the office of director 
shall be vacated on grounds additional to those specified in this section. 

Sections 86A to 861 are new and have been inserted by the Companies (Amend¬ 
ment) Act, 1936, for the better control of directors. S. 86A follows s. 142 
Amend- of the English Act of 1929. Section 86B follows s. 151 of the said Act in 

ment * controlling the practice of directors assigning their responsibilities. S. 86C 

follows s. 152 of the said English Act. S. 86D prohibits the making of loans &c., to direc¬ 
tors. S.86E prevents directors from holding office of profit under the company. S. 86F 

requires sanction of the directors for a director entering into certain contracts. S. 86G 
provides for the removal of directors. S. 86H puts restrictions on powers of directors and 

s. 86-1 includes in the Act provision for vacation of office by directors instead of leaving 

these matters to be provided for in the articles. 

In ci. (a), sub-s. (1) of s. 86-1 the figure “84” was a mistake which has been corrected 
by substituting for it the figure “85” by the amending Act II of 1938. 

For the effects of these new sections, viz., ss. 86A to 861, see Introduction. 

Register of qj. Every company shall keep at its registered office 

managers a register of its directors , managers and managing agents 
and man- containing with respect to each of them the following 

Agents. particulars, that is to say :— 

(a) in the case of an individual, his present name in full, any 
former name or surname in full, his usual residentia a * , 
nationality and, if that nationality is not the nationality °t° ; ^ 

nationality of origin and his business occupation , if any, 
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i*r 

holds any other directorship or directorships the particulars of such 
directorship or directorships ; 

(b) in the case of a corporation , its corporate name and register¬ 
ed or principal office; and the full name, address and nationality of 

each of its directors ; and 

(c) in the case of a firm , the full name , address and nationality 
of each partner , and the date on which each became a partner. 

TU a /wmfi/irw 'hall within the Periods respectively mentioned 


in 


UCll pill UIZI ) LLIILL Li LC. uutw UU v —-- - r 

(2) The company shall within the periods respectively mentioned 
this sub-section send to the registrar a return in the prescribed 
form containing the particulars specified in the said register and a 
notification in the prescribed form of any change among its directors , 
managers or managing agents or in any of the particulars contained 

in the register. 

The period within which the said return is to be sent shall be a 
period of fourteen days from the appointment of the first directors of 
the company and the period within which the said notification of a 
change is to be sent shall be fourteen days from the happening thereof. 

(3) The register to be kept under this section shall during busi¬ 
ness hours (subject to such reasonable restrictions as the company 
may by its articles or in general meeting impose , so that not less than 
two hours in each day be allowed for inspection) be open to the 
inspection of any member of the company without charge and of any 
other person on payment of one rupee or such less sum as the company 
may impose for each inspection. 

(4) If any inspection required under this section is refused or 
if default is made in complying with sub-section (1) or sub-section 
(2) of this section , the company and every officer of the company 
who is knowingly and wilfully in default shall be liable to a fine of 
fifty rupees. 

(5) In the case of any such refusal , the Court on application 

made by the person to whom inspection has been refused and upon 

notice to the company may by order direct an immediate inspection 
of the register. ^ 

By the Companies (Amendment) Act, 1936, this section has been substituted for 
the original s. 87. It follows the provisions of s. 144 of the English Act of 1929 A 
the effect of this new section see Introduction. The old s. 87 was as follows : 

87. ( 1 ) Every company shall keen at it* j ,r 

List of containing the names and addres.es and § the d ° ffice 3 regi £ ster 
directors directors, and file with the registrar n ° tlle occu P a tions of its 

to be sent time to time file with the registrar n a ^° Py /hereof, and from 
to registrar. jts directors Qr manage “ e re 8 Istra r notice of any change among 

( 2 ) If default is made in comolvino 

shall be liable to a fine not exceeding fifV, ^ sec , tIon - tla e company 

8 y rupees for every day during 
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which the default continues; and every officer of the company, who 

knowingly and wilfully authorises or permits the default, shall be liable 

to the like penalty. 

Although sub's. (1) of the old s. 87 contained such vague expression as “from 
time to time,” the period of 30 days prescribed in form XXVI, of the Company Rules, 
1914 (repealed), was not meant to supplement it and was not mandatory ; hence no 
offence was committed if a company failed to file notice of the change among directors 
within 30 days from the date of occurence 1. The company was entitled to the time 
until a new director had been appointed 2. But now a definite time limit has been 
fixed by sub-s. (2). 

Unless a person is in charge of the entire business of a company, he cannot be 
deemed to be the ‘‘manager’’ thereof. A person in charge of a branch bank 

Meaning of therefore does not come within the purview of the term “manager” as used 

“manager.” 

in this section 3. 

Outsiders are not affected with notice of all that is contained in the register of 
directors kept under this section 4. Notwithstanding the provisions of this 
section, the appointment of a director still remains part of “the indoor 
management” of the company, and outsiders are not bound to search the 
register for ascertaining whether a person acting as a director for some 
length of time is also a director de jure 4. 

For form of the register, see Form No. XII, App. E. 


Outsiders 
not bound 
to search 
registers. 


Duration of 
appointment 
of managing 
agent. 

0 ) 


Managing Agents . 

87 A* (1) No managing agent shall, after the com¬ 

mencement of the Indian Companies ( Amendment ) Act, 
1936, be appointed to hold office for a term of more than 

twenty years at a time . 

\2) Notwithstanding anything to the contrary contained in the 
articles of a company or in any agreement with the company a mana¬ 
ging agent of a company appointed before the commencement of t xe 
Indian Companies ( Amendment) Act, 1936, shall not continue to 
hold office after the expiry of twenty years from the commencement 
of the said Act unless then reappointed thereto or unless he has been 
reappointed thereto before the expiry of the said twenty years. 

(3) A managing agent whose office is terminated by virtue of 

the provisions of sub-section (2) shall upon such termination e en 
ed to a charge upon the assets of the company by way of 171 e . 

for all liabilities or obligations properly incurred by the magging 

agent on behalf of the company subject to existing charges and encum 
brances, if any . 


exx? *:!m.: 





1 . 


2 . 

3 . 

4. 


Lakshmana .Bmp. [1932] M.;W/.,35Mlwr^foll owlng^he £ 

Cuming J. in Kumud v. Emp. [1931] C. 265, 58 Cal. w 

L. J. 778, 131 I. C. 592. 

Kumud v. Emp. (supra). 701 

Basant v. Emp. [19171 19 Cr. L.J. 215, 43» • • • g following MahonV ■ 

Pudumjee & Co. v. Moos [19261 B. 28, 27 Bom. £1 (Bombay) Ltd . v. 

East Holyford Mining Co. [1875] 7 H.L. 8 » • g ^ j.c. 126. 

E. D. Sassoon & Co. Ltd. [1936] B. 62, 3? Bom, UR- 
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(4) The termination of the office of a managing agent by virtue 
of the provisions of sub-section (2) shall not take effect until all 
moneys payable to the managing agent for loans made to or remuner¬ 
ation due up to the date of such termination from the company 
are paid. 

(5) Nothing in this section shall apply to a private company 
which is not the subsidiary company of a public company . 

Conditions 87 B. Notivithstanding anything to the contrary contained 
applicable to { n t ] ie articles of the company or in any agreement with 

managing 1 

agents. the company — 

(a) a company may, by resolution passed at a general meeting 
of ivhich notice has been given to the managing agent in the same 
manner as to members of the company, remove a managing agent 
if he is convicted of an offence in relation to the affairs of the 
company punishable under the Indian Penal Code, and being under 
the provisions of the Code of Criminal Procedure, 1898, non-bailable ; 
and for the purposes of this clause, where the managing agent is a 
firm or company an offence committed by a member of such firm or 
a director of or an officer holding a general power of attorney from 
such company shall be deemed to be an offence committed by such 
firm or company : 

Provided that a managing agent shall not be liable to be removed 

under the provisions hereof if the offending member, director or officer 

as aforesaid is expelled or dismissed by the managing agent within 

thirty days from the date of his conviction or if his conviction is set 
aside on appeal; 

(b) the office of a managing agent shall be vacated if he is 
adjudged insolvent ; 

1 tm i nS / er /°f his °ff ice b y a managing agent shall be void 

unless approved by the company in general meeting : 

Provided that in the case of a managing a vent \ n 

the partners thereof shall not be deemed to "operate J a transfer of the 

continue to be partner of the managing agent’s Zm^FnrlTn 

of this proviso ‘original partners’ shall"m fan in the J ? PWp ° Se 

ing agents appointed before the commrjJ . /f r °f. mana S' 
panics (Amendment) Act hn cement of the Indian Corn- 

date of the commencement ofthe P sJirAc^ h a°/ Ver \ PartTlerS c M the 

ing agents appointed after the commenr ‘l 7 the C , aXe mana g' 
uihojere partners at the date of the appJntmern 
\d) a charge nr ncd ^ r 1 . i 


assignment of his remuneration 


or any part 
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thereof effected by a managing agent shall be void as against the 

company; 

(e) if a company is wound up either by the Court or voluntarily , 
any contract of management made with a managing agent shall be 
thereupon determined without prejudice however, to the right of the 
managing agent to recover any moneys recoverable by the managing 
agent from the company : Provided that where the Court finds that 
the winding up is due to the negligence or default of the managing 
agent himself the managing agent shall not be entitled to receive any 
compensation for the premature termination of his contract of manage¬ 
ment ; and 

(/) the appointment of a managing agent , the removal of a 
managing agent and any variation of a managing agent s contract of 
management made after the commencement of the Indian Companies 
(Amendment) Act, 1936, shall not be valid unless approved by the 
company by a resolution at a general meeting of the company notwith- 
standing anything to the contrary in section 86E: 

Provided that nothing herein contained shall apply to the appoint¬ 
ment of a company's first managing agent made prior to the issue of 
the prospectus or statement in lieu of prospectus where the terms of tie 
appointment of such managing agent are there set forth. 

Cl. (d). The object of the restriction imposed by this clause is to prevent the 
managing agent from making a voluntary charge or assignment of his remunerat' 
to the detriment of the company. This does not disentitle a creditor to recove 
debt by attaching the remuneration to which the managing agent is entit e . 
traint on voluntary alienation does not bar a compulsory sale at the insta 


creditor 1. • /• 

87 C. (i) Where any company appoints a managing agent after 
the commencement of the Indian Companies ( men me 
Act, 1936, the remuneration of the managing agent shall 
managing be a sum based on a fixed percentage of the net 
agent - ■ profits of the company, with provision for a minimum par 
.merit in the case of absence of or inadequacy of profits, toge 
an office allowance to be defined in the agreement of managem • 

(2) An? stipulation for remuneration additional to or in amy 
other form than the remuneration specified in su -sec re$Q [ u , 

not be binding on the company unless sanctioned y P 

tion of the company. . , 

. (3) For the purposes of this section net ^ uSU al 

profits of the company calculated after allowing f . ani \ oU t* 
working charges, interest on loans and advances, Q 0 vern - 

goings, depreciation, bounties or subsidies receive fro _ 

{h: ,Puwattamdas v. Baiinath Prosad [1941] C. 240. 
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or from a public body, profits by way of premium on shares 

sold, profits on sal^p^ the undertaking of the company but 

without any deduction in respect of income-tax or super-tax, or any 
other tax "or duty on income or revenue or for expenditure by way of 
interest on debentures or otherwise on capital account or on account 
of any sum which may be set aside in each year out of the profits 

for reserve or any other special fund . 

(a) This section shall not apply to a private company except 
a private company which is the subsidiary company of a public 
company or to any company u ’hose principal business is the business 

of insurance■ 

This section has been inserted by the amending Act XXII of 1936. In sub-s. (3) 
the words within square brackets have heen substituted for the word “Government” by 
the Government of India (Adaptation of Indian Laws) Order, 1937 which came into 

operation on 1st April, 1937. 

Sub-s. (1) provides for remuneration of the managing agents appointed by a com¬ 
pany after the commencement of the amending Act XXII of 1936, i.e., after 15th January, 
1937 (see Introduction) on the basis of a fixed percentage of the net annual poofits 
of the company with provision for a minimum payment in the case of absence or 
inadequacy of profits together with an office allowance to be defined in the agreement 
of management. Sub-s. (2) provides that stipulation for any additional remuneration 
will not be binding on the company unless sanctioned by a special resolution. Sub-s. (3) 
lays down the meaning of “net profits” for the purposes of this section. Sub-s. (4) 
makes the provisions of this section inapplicable to private companies other than a 
subsidiary company of a public company as well as to insurance companies. 

87 D. (i) No company shall make to a managing agent of the 
loans to company or to any partner of the firm , if the managing 

managing agent is a firm , [or to any member or director of the private 
agents. company ], if the managing agent is a private company , any 

loan out of moneys of the company or guarantee any loan made to 
a managing agent . 

1 7 J L.. ™ _ ■__ . . section shall apply to any credit 

held by a managing agent in a current account maintained subject to 

limits previously approved by the board of directors by the company 

with the managing agent for the purposes of the company’s business 

(3) In the event of any contravention of sub-sectiou A- 

tor of the company who is a party to the makinp of the 1 J dlreC ' 

of the guarantee shall be punishable with fine thich ma-T °\ 

five hundred rupees, and if default is made in r u y r Xt , enc ? t0 

or discharging the guarantee shall be liable iointlTand™ ° T 
the amount unpaid. ° nty an “ severally for 


( 4 ) Nothing in this section shall 


a PPh to a private company 
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except a private company which is the subsidiary company of a public 

company. 

(5) Except with the consent of three-fourths of the directors 

bresent and entitled to vote on the resolution, a managing agent of 
the company, or the firm of which he is a partner, or any partner of 
such firm, or, if the managing agent is a private company, a member 
or director thereof, shall not enter into any contract for the sale, 
purchase or supply of goods and materials with the company, provided 
that nothing herein contained shall affect any such contract for sue 
sale, purchase or supply entered into before the commencement of t e 

Indian Companies (Amendment) Act, 1936- 

In sub- 3 . (1) of this section the words within square brackets have been substituted 
for the words “or to any director of the private company” by the Indtan Companies 


Loans to or 
b> cornea- 
nies under 
the same 


(Amendment) Act II of 1938. 

87E. (x) No company incorporated under this Act after the 
commencement of the Indian Companies ( men men ) 
Act, 1036, which is under the management of a managing 

ties under agent shall make any loan to or guarantee any loan made 

he same t to any company under management by the same managing 
management. > n0 "company shall after the expiry of six months 

from the commencement of the said Act except by way of 

an existing loan or guarantee given make any loan to or guarantee 

any loan made to any such company : 

Provided that nothing herein contained shall apply to loans made 
or guarantees given by a company to or on beha f of a co p 
its own management or loans made by or to ^ 

subsidiary company thereof or to guarantees given y 
behalf of a subsidiary company thereof. 

(2) In the event of any contravention of the provisions of this 
section , any director or officer of the company ma mg ^ 

be liable to a fine not exceeding one thousand rupees and shall 
jointly and severally liable for any loss incurred by the compa y 
respect of such loan or guarantee. 

87 F. A company other than an je: 

and holding of share!, stocks, « other soar 

shall not purchase shares or debentures of any 

under management by the same t a unani- 

the purchase has been previously approved by hfljing 
mows decision of the board of directors of the P 


Purchase by 
company of 
shares of 
company 
under same 
managing 
agent. 


company. 
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Restriction 87G. A managing agent shall not exercise in respect of 

arl y company of which he is a managing agent a power to 
powers of ; ssue debentures or, except with the authority of the directors, 
ZZr' and within the limits fixed by them, a power to invest the 
funds of the company, and any delegation of any such power by a 
company to a managing agent shall be void. 

Where a managing agent who is not authorized to borrow has borrowed money 
which is not necessary and neither bon a fide nor for benefit of the company, the 
company is not liable for the amount borrowed 1. 

Managing 
agent not to 
engage in 
business 
competing 
with the 
business of 
managed 
company. 

Limit on 
number of 
directors 
appointed 
by manag¬ 
ing agent. 


87H. A managing agent shall not on his own account 
engage in any business ivhich is of the same nature as and 
directly competes with the business carried on by a company 
under his management or by a subsidiary company of such 

company. 

871. Notwithstanding anything contained in the articles 
of a company other than a private company the directors , if 
any, appointed by the managing agent shall not exceed in 
number one-third of the whole number of directors. 

Sections 87A to 871 have been inserted by the Companiee (Amendment). Act, 1936, 
for the purpose of controlling the appointments, powers and actions of 
ment^* the mana g in g agents. For a discussion of these new provisions see In¬ 
troduction. 



Form of 
contracts. 


(i) Contracts on behalf of a company may be made as 
follows (that is to say) :— 

(i) any contract which, if made between private 
persons, would be by law required to be in writing, 
signed by the parties to be charged therewith, 
may be made on behalf of the company in writing 
signed by any person acting under its authority, 

express or implied, and may in the same manner 
be varied or discharged ; 

(») an y contract which, if made between private 
persons, would by law be valid although made bv 

parol only, and not reduced into writing, may be 
made by parol on behalf of the company by anv 
person acting under its authority, express or impli- 
ed, and ma , the same manner be varied or dia- 


15 Luck. 515, [1940] 


OAV V N In 2Si anCe C °- V - Dinshaw & Co. [1940] 0.202, 
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Tort. 


(2) All contracts made according to this section shall be 
effectual in law and shall bind the company and its successors 
and all other parties thereto, their heirs, or legal representatives, 
as the case may be. 

A company which has appointed a manager of its business is bound by contracts 
Contracts mac * e by in t ^ le usua l course of business, although sufficient powers 
made by have not been delegated to him 1. Where goods are supplied to the orders 
manager. unauthorized persons, the company is liable if the goods are received and 
used for the purposes of its trade (see the last case). Where in a suit to enforce a contract 
entered into by the managing agent, the plaintiff joins both the managing agent and the 
principal, only one of them can be held liable ; but if the agent stands alone as agent for 
an undisclosed principal both would be liable 2. 

But as regards tort the position is different. “In a sense, every tort is ultra vires, for 
no corporation is formed for the purpose of committing wrongs ; but a 
company is not thereby exempted from liability ex delicto. It is liable for 
torts such as for instance malicious prosecution, libel or fraudulent misrepresentation 
committed by its agents, although no express command or privity of the company i9 
proved. It may sometimes be liable for the acts of its liquidators” 3. 

A trading or commercial company, but not a literary or scientific society, has an 

implied power to borrow and to mortgage or charge all or any part of its 

borrow 10 property 4, and the contract need not be under seal 5. Where the chaii- 

man of a company as principal officer, while carrying on business of the 
company, executed a declaration creating a lien on the company s property in respect of 
a loan sanctioned by the board, but the articles of association were silent as to the 

authority of the person entering into agreement on behalf of the company, it was held 

that the chairman had implied authority to execute the declaration 6. Any other 
company may also borrow, if so authorized by its memorandum 7. If there is no power 
to borrow, a loan is irrecoverable as a debt, and any security given for the debt is void 
8. But where the lender is a company without power to lend and the borrower is a 
company without power to borrow, the latter by borrowing is a party to a breach o 
trust, and the money lent is recoverable 9. 

An overdraft at a company’s bankers is a loan 10. 

Ultra vires A P a Yment which is ultra vires is a breach of trust and the directors or 
payment, other persons making the payment are liable to make good the money 1 


Si* 




' 


1 . 


2 . 

3. 

4 . 

5. 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 


Smith v. Hull Gas Co. [1852] 11 C. B 897 ; see also ^^869] 4Ch! 
V. Turquand [1856] 6 E. & B. 327 ; Ovcrcnd, Gurney & Co.lIBWJ* 

Pattinson v. Bindhya Debi [1933] P. 196, 12 Pat. 216. 

Hals. pp. 309'10 and the cases collected there. 

Re Badger, Mansell v. Cobham [1905] 1 Ch. 5 - p ^3 appeal 

South of Ireland Colliery Co. v Waddle 1868] f ^ 1 * 

4 C. P. 617 ; Lawford v. Billericay &c. Council [1903] 1 K. B. IIL 

Indus Film Corpn. [1939] S. 100. 

Re Badger, Mansell v. Cobham [1905] 1 Ch. 5 • 

Troup's case [1860] 29 Beav. 353. . I7 c . w l m v . Grant [1900] 

Ernest v. Croysdill [1860] 2 De G. F. fit )■ !« • .«?. 

1 Q. B. 88 ; Hardy v. Metropolitan Land Co. U 8 72] 7 Ch. pp g57> 
Cunliffe Brooks & Co. v. Blackburn &c. Society [1884] 9 A PP . ca 

Re Sharpe [1892] 1 Ch. 154. 
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Where the borrowing powers of a company are limited, any security given for any 
Where amount lent to the company beyond the limit is void, even though the 

borrowing limit is subsequently increased 1. Where the borrowing powers of direc- 
power is torg are limited to a certain amount, they cannot borrow beyond that 

amount, so as to bind the company 1. If however the borrowing is not in 
excess of the powers of the company, it may be ratified by the company in a general 
meeting 2 by an ordinary resolution 3. 

It may be generally stated that a contract ultra vires the company is wholly void 
and cannot be enforced 4 ; and a contract not ultra vires the company, 

contracts! 8 but M * tra vires the directors, may be ratified by the shareholders 5. 

But if the company ratifies the contract without knowledge of the fact 
that it was entered into by the directors ultra vires, the company will not be bound 
by it 6. In England a contract made before the incorporation of a company 
by some person professing to act on its behalf cannot be ratified by the company 
after incorporation 7. The Indian law is different (see notes to s. 23). There is 
nothing however to prevent the company from entering into a new contract to 
carry into effect the terms of the pre-incorporation contract 8. Mere acting on the old 
contract does not make it binding on the company 9, not taking benefit under the 

same 10. A public company cannot make a binding contract until it is entitled to 
commence business complying with the provisions of s. 103. 

If the directors appoint a manager or other official, he may be given authority by 
_ some resolution of the board or by an instrument under the company’s seal 

powers" * U ’ The mere appointment of a manager under a power for that purpose, 

will only operate as a delegation to such manager of the ordinary commer- 
cial business of the company 12. 

This section enables a company, as a general rule, to make a contract without affix- 
Contract the “mpany’s common seal thereto, as is in some cases under the English 

maybe Act and was the case under the Indian Act of 1882, 67. If a document 

out d seal ith ' Un f r .T 1 iS n0t neCe3Sary ’ then 3 mere defect in the manner of affixing the 
out I. seal wlU not ren der the document invalid 13. 

As to the seal, see notes to s. 29 and reg. 76 of Table A. 

Fountaine v. Carmarthen Ry. Co. [1868] slq. 316. 

c* :: U.Ts B C CoT88T40 [ C 7 h 7) D 2 ^ 366 ? C 

Ashbury ^Ry. Carriage Co. v. Riche [1875] 7 H. L. 653 ; Attorney General 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 


8 . 


- Great Eastern Ry. Co. [1880] 5 App 1 ^ J 47 S "f ^Attorney Gen, 

A. G. [1902] A. C. 165. P ’ W ’ London County Council 

Grant v. U. K S Rys. Co. [1888] 40 Ch. D. 135. 

391 .net B ° atd Kl3tna v. Kenern Lakshmayya [1938] M. 227, [1938] 1 M.L.J. 

Na'tal Lan^&cnCa^Pauline^cldHer c ne ^ matic T V re Co. [1902] 1 Ch. 146* 

Sydney &c Co. v. Higgins [18991 A. C 261 P'c* [19041 A> C 120 P * C ‘ 5 North 
Howard v. Patent Ivorv Cn riXSfil m rT 
Pauline C. Syndicate (supra).’ Ch ‘ D ‘ 156 * Natal Land & c . Co. v. 

y. Northumberland Avenue Hotel r^ ^ 

10. National Motor Mail Coach Co r/- 886 D * I6 * 

, o, ’ 11815120 * 4,2 • — C-* c M 

Dehra-Dun Mussoorie E T^' L at P ' 696 ’ 

L- J. 1038, 134 I. C. 244. ay Co ’ v ‘ J a Kamanda r [1932] A. 141, [i 931 ] A 


11 . 

12 . 

13. 
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If an agent of a company other than a private company enters into a contract in 

Where ^ hich the COmpany is the undisclosed principal, he must make a memoran- 
company is dura in writing of the terms of the contract and other particulars and file 

Mtacipai ed i'l nd ' e 0fti “ ofthe company, and the said memorandum shall be laid 

F * before the directors at the next board meeting 1 . 

There is no ground in law for. saying that where a written contract has been made 
Termina- which required a written notice on either side before it could be termina¬ 
tion of ted, it cannot be terminated by word of mouth by mutual agreement 

between the parties ; and it makes no difference if the contract of service is 
one between a company and its directors 2. 

Once the rights of parties dealing with a company have become fixed by a contract, 
the company cannot by a resolution subsequently passed by it alter those rights 3. 


89* 

Bills of ex- 


A bill of exchange, hundi or promissory note shall be 
deemed to have been made, drawn, accepted or en- 
change and dorsed on behalf of a company if made, drawn, ao 
notes lSS ° ry ce P te d or endorsed in the name of, or by or on behalf 

or on account of, the company by any person acting 
under its authority, express or implied. 

Whether a company can make, accept, indorse or issue bills of exchange, promis- 
Power of sory notes an d other negotiable instruments depends on its objects as 
company to stated in the memorandum of association. It cannot do any such thing 
accept bills un [ eS3 fo as express or implied power under the memorandum 4. Where 

the memorandum of association stated that one of the objects of the com¬ 
pany was to make promissory notes and in the articles power was given to the managing 
agents to make contracts and sign receipts on behalf of the company, it was held that 
the managing agent had no power to make promissory notes on behalf of the company 

and that the company was not liable on such notes 5. 

In the case of a trading company there is an implied power to borrow 6 and 
Implied accept and issue bills and notes ; and there are other commercial concerns 
power to which may also have an implied power 7, but a railway company cannot 
borrow. accept or indorse bills of exchange 7. 

The question as to the liability of a company on a particular endorsement on a bill 
- is in every case one of construction. If on the true construction the bill 

liabUit^Toa or note is t ^* at c ^ e com P an y> be liable upon the bill, and not 

bills &.c* the individuals whose names appear on it- On the other hand if on t 

5“ den ' true construction the bill or note is not the bill or note of the company, 

rsements. ^ ^ Qn ft wiU be liable whether thcyjntendedto 


1 . 

3 . 


4 . 

5 . 

6 . 
7 


& 91 D. 2. LatchforTp. Cinema v.Ennion 

Tanjore Life Assurance Co v. Kuppana Rau [1920] 43 • > Drit J s h Equi- 

Hodgsonpet v. Kandaswamy [1915] 28 I. C. 847. See a so • y • , ^ 930 ] A. 
table Assurance Co. [1904] 1 Ch. 374 and Peare Lai v. Dewan Singh 

661, [1930] A. L. J. 777. ? r , a 617; Bateman v. 

Peruvian Rys. Co. v. Thames See. Co. [1867] 2 ■ I P ,7 b e d. p. 84- 

Mid-Wales Ry. Co. [1866] L.R.I. C.P. 499 ; see a so Byles onBiUsil y A „ 

Jhandu Mai v. Dehra-Dun Mussoorie E. Tramway Co. [WUj 

883. [1930] A. L. J. 1052, 128 I. C. 758 

. Bank of Australasia v. Breillat [1847] 6 Moo. P. C. C. * er [1845] M M* & 

. -Dickinson v. Valpy [1829] 10 B. &. C - 128 > ^‘ e fT [ C P. 499; 

W. 831 : Bateman v. Mid-Wales Ry. Co. 11886] L. *• 


31 


.. - 831 ; Bateman v. Mid-Wales Ry- 
Bramah v. Roberts [1837] 3 Bing. N. C, 963. 
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be so or not 1. It is of the utmost importance that the name of a person or firm to 
be charged upon a negotiable instrument should be clearly stated on the face or 
back of the document, so that the responsibility is made plain and can be instantly 
recognized 2. In order to make the company liable on a bill or note it must appear 
on the face of such bill or note that it was intended to be drawn, accepted or made 
on behalf of the company 3. 

Where the endorsement was “M. & Sons, Managing Agents of L. A. Co. Ltd.”, 
it was held by Sanderson C. J. and Rankin J., that it would not necessarily be clear 
to any one that the responsibility of L. A. Co. Ltd. was involved, and that L. A. Co. 
Ltd. was not therefore liable I. The words “managing director” or “director” may be 

treated as words of description only 4. In such cases the Court is entitled to look 
at the surrounding circumstances under which the bill is signed 4. “We the directors 

of X.Y. &. Co. do promise to pay” &.c. signed by the directors will make them personally 
liable 5. 


If the directors of a company, which has no power to accept bills, purport to accept 
them on behalf of the company, they will be personally liable 6. 

Where an agent accepts or indorses ‘per pro .’ the taker of the bill or note so 

Indorse- accepted or indorsed is bound to inquire as to the extent of the agent’s 

!?“* » a “ thority - Where thc agent has such authority his abuse of it does not 

F F * affect a bona fide purchaser for value 7. 

If the company is liable on a bill, its authorized agents arc not personally liable, 

Personal ^ apparently for that purpose, such as “1 

liability P rom,se ° r wa promise” 8, provided that the signatures are expressed to 

capacity 9. Words 

describing them as being officers of the company may not themselves 
exempt them from the liability 10 ; but where the name of th ■ emseives 

director, or managing director,’ he is not pe"n a yubU8 T?* ‘T“‘ 

personally liable on a Bill which does not state the nal of L 

thC "ndtcceoffb'll C °f M T b£en under the article, to draw 

Managing , , * ° 6 * C ange> a holder m due course is entitled to 

director’s . um ® that he had authority and the holder is not bound tn inn, • 

power - ZiX “ management of the — - - -e rrj 




3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 



^ A V * P u ehra ;P un Mussoorie E. Tramway Co nQin^A 7 ™^ ?f e also J hari 
Sada p su c kh V. Kissen Pershad [191 8] 46 cj.^3 L 

Elliot v. Bax-lronsid^flMS^KB 8 301 118801 4 B ° m ' 275 ' 

West°Eond Ma % h 118711 6 & B 36i. 3 ' 

B^an^y^a g* ^utsonJ1884] 12 ft*D. 360. 

Chapman v. Smethurst (supra) J C I70 ‘ 

Alexander v. Sizer [18691 I R 4 n . 

pT [ l c^: d '&\T\l >|lWc.a. 

d"’S ffll ™ B.T. 376. ^ 23 ’ a PP-l 5 T.L.R. 734 ; Nas s 
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Manager’s The manager of a bank has authority to makeS^^jdt Wp gf er D f a 

power. negotiable instrument on behalf of the bank 1 . 

In a suit by the holders of a bill of exchange in due course it was held following 

Power of H ° Ught0n & Co * v * Nothard > Low * & Wilis 2 that as it did not appear that 
delegation. the pIaintiff ^ new of the existence of the power of delegation contained in 

the defendant’s articles of association, they were not entitled to rely upon 
its supposed exercise 3. It was further held that the bills of exchange were forgeries 
and, therefore, applying Ruben v. Great Fingall Consolidated 4, it was held that the 
plaintiffs could not in any event invoke the principle that they would not be bound 
to enquire into the indoor management of the defendant company 3. 

As to the mode in which authority to accept bills may be given, see Overend Gurney 
& Co. 5. 


Where a resolution of the directors required bills of exchange to be signed by a 
director and the secretary, it was held that a bill signed by a director only was not binding 
on the company, even in the hands of a holder who did not know of the resolution 6. 


Party to 
suit* 


Where a promissory note, executed in favour of a bank which went into liquidation, 
was endorsed in favour of another bank, the latter in a suit on the promis¬ 
sory note might properly ask for permission to make the bank in liquidation 
a party to the suit 7. 


90* A company may, by writing under its common seal, 
empower any person, either generally or in respect of 
o?deedT. n an Y specified matters, as its attorney, to execute deeds 

on its behalf in any place either in or outside British 
India ; and every deed signed by such attorney, on behalf of the 
company, and under his seal, where sealing is required, shall 
bind the company, and have the same effect as if it were under 
its common seal. 

By the Companies (Amendment) Act, 1936, the words in italics have been substitu¬ 
ted for the words “not situate in British India.” 


91. 

tower for 
company 
:o have offi- 
:ial seal 
:or use 
ibroad. 


(i) A company whose objects require or comprise the 
transaction of business beyond the limits of British 
India may, if authorised by its articles, have for use 
in any territory, district or place not situate in British 
India, an official seal which shall be a facsimile of the 
common seal of the company, with the addition on its 
face of the name of every territory, district or place where it is 
to be used. 

( 2 ) A company having such an official seal may, by writing 
under its common seal, authorise any per son appointed for e 

1. Hindustan Assurance Society v. Gurdit Singh [19241 L. 462, 6 L.L.J. 

I. C. 741. 

2. [1927] 1 K. B. 246 C.A. i v n c A 

3# Krcditbank Cassel &c. v. Schenkcrs Ltd. [1927] 1 K. B. 

1 4. [1906] A. C. 439. 

5. [1869] 4 Ch. App. 460. . ~ r 1Q091 1 K. B. 106. 

6 . Premier Industrial Bank v. Carlton Manufacturing C -l . ^ ^0. 

7. Punjab Co-onerative Bank v. Lyallpur Bank [19341 L. 328, 150 I. ^ 
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purpose in any territory, district or place not situate in British 
India to affix the same to any deed or other document to which 
the company is party in that territory, district or place. 

(3) The authority of any such agent shall, as between the 
company and any person dealing with the agent, continue dm 
ring the period (if any) mentioned in the instrument conferring 
the & authority, or if no period is there mentioned, then until 
notice of the revocation or determination of the agent’s autho- 
rity has been given to the person dealing with him. 

(4) The person affixing any such official seal shall, by 
writing under his hand, on the deed or other document to which 
the seal is affixed, certify the date and place of affixing the same. 

(5) A deed or other document to which an official seal is 
duly affixed shall bind the company as if it had been sealed with 
the common seal of the company. 


91 A. (1) Every director who is directly or indirectly con- 

Disciosure cerne d or interested in any contract or arrangement 
of interest entered into by or on behalf of the company shall dis¬ 
hy direc- close the nature of his interest at the meeting of the 
tor * directors at which the contract or arrangement is deter¬ 

mined on, if his interest then exists, or in any other case at the 
first meeting of the directors after the acquisition of his interest 
or the making of the contract or arrangement : 

Provided that a general notice that a director is a director or 
a member of any specified company or is a member of any specified 
firm y and is to be regarded as interested in any subsequent trans¬ 
action with such firm or company, shall as regards any such 
transaction be sufficient disclosure within the meaning of this 
sub-section and after such general notice, it shall not be neces¬ 
sary to give any special notice relating to any particular transac- 
tion with such firm or company. 

(2) Every director who contravenes the provisions of sub- 
seetion (■) shall be liable ,0 a Sne not exoeeding one thousand 

( 3 ) legistei shall be kept by the comhanv jn mU' j i ji 7 

entered particulars of all contracts or arrangements tn^ T/f t 
section (1) applies, and which shall be oben ml, !, Sub ' 
member of the company at the registered t0 lns Pection by any 

business hours. fPStered ° ffice °f ^ company during 

in contravention ff the provisions If kn0W l n f y and wilfully acts 

a fine not exceeding hunZd rlpt ^ ^ be Uable » 
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This section was insetted by the amending Act XI of 1914. 

By the Companies (Amendment) Act, 1936, in sub-s. ( 1 ) the words in italics 

Amend ^ b “ n ,ub * t,tutcd for the " ords of any specified firm or 

ment. ‘ COmpany ” after the words “a director is a.” By the same Act the new 

sub-sections (3) and (4) have been added. For the effect of the amend- 
ments see Introduction. 

This as well as ss. 91 B, 91 C and 91 D did not occur in the English Act of 1908. 

Principle They were introciuced in the present Act by the amending Act No. 11 of 

1914. These sections are founded upon the principle that “a director is 
precluded from dealing on behalf of the company with himself and from entering into 
engagements in which he has a personal interest conflicting, or which possibly may 
conflict, with the interest of those whom-he is bound by fiduciary duty to protect, 
and this rule is as applicable to the case of one of several directors as to a managing 
or a sole director” 1. A director is in a fiduciary position towards the company, and if 
he makes any profit on account of transactions of business when he is acting for the 
company, he must account for them to the company 2 . So, if acting for himself, he 
proposes to the company a contract from the execution of which he will derive a profit, 
that profit belongs to the company 2 . 

“The liability of a director”, observed Lord Blaneshburgh in a recent case, “in 
respect of profits made by him from a contract in which his company is also concerned 
is one thing : his liability, if any there be, in respect of his profits from a contract in 
which the company has no interest at all is quite another. In the first case, unless 
by the company’s regulations the director is permitted, subject to or without conditions, 
to retain his profit, he must account for it to the company. In the second case the 
company has no concern in his profit and cannot make him accountable for it unless 
it appears—this is the essential qualification—that in earning that profit he has made 
use either of the property of the company or of 9ome confidential information which 
has come to him as a director of the company” 3. 

Sub-s. (1). The contracts contemplated by this sub-section in respect of which 
every director must disclose his interest, if any, on pain of the penalty provided for in 

j sub-s. ( 2 ) are not only contracts entered into at a meeting of directors, but 

of interest. a ^ contracts entere< ^ into at such meeting or otherwise 4. Such contracts 

include small purchases from another firm in which the purchasing director 
is interested, the only difference being that the method of disclosure is that laid down 
in the proviso to sub-s. (1) 4. A letter addressed to the chairman of the board of 
directors signed by him with the remark “noted” and included in one of the files of the 
directors’ correspondence, but not referred to in the minutes of any meeting, docs not, 

of itself, prove disclosure as required by this section 4. 

The interest which a director is bound to disclose is any interest which con 
with his duty to the company. Whether the interest is of such a natu 
Interest? not inust he a question of fact in each case and decided on a reference 


the wording of each statute 5. The interest requiring 


disclosure is not only 


also 



1. North-West Transportation Co. v. Beatty [18871 12 PP* * 

Boulton Bros. v. New Victoria Mills [19291 A* ® 7 , 26 A. . J. 

Imperial M. C. Association v. Coleman [1873] 6 H. L. toy. 

Bell v. Lever Brothers Ltd. [1932] A. C. 161 at p. 194- 

Rabindra v. Emperor [1938] 42 C. W. N. 533. rio , ol M 353 j |5 I. C. 486 

Venkata Chalapathi v. Guntur Cotton &c. Mills'[19291 • »^ in which 

[see Guntur Cotton &c. Mills v. Venkata Chalapathi (1932) V. 
an appeal from this case was dismissed]. 
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a pecuniary interest, but every relation which can reasonably be regarded as capable of 

affecting the directors’decision 1. Where the real nature of the interest is known to 

all the directors, there is no necessity to make a formal disclosure 1. 

Where the articles declared that if a director had any interest in a contract 

proposed for acceptance by the company, he should declare his interest or 

Rule of his place as director should be vacated and that .having declared it he 
equity will s h ou ld not vote on the proposal, it was held first, that the expression 
also apply. „ declare hi§ interest ” meant declare the nature of his interest 2, and that the 

words were not satisfied by a mere declaration that he had an interest in the matter, and 
secondly that the vacating of the seat would not prevent the contract itself from being 
treated as one made for the benefit of the company; for the rule of equity would apply to 
such a case in addition to the penalty specially mentioned by the articles 2 (of last page). 

If the words are “if he is concerned in any contract”, the director will be disquali¬ 
fied even though he could not make any profit out of the contract 3. 

Unless and so far as authorized by the articles, the board cannot make a binding 
Directors contract with any other company in which a member of the quorum holds 
holding shares 4. This rule applies whether the shares are held in trust or bene- 
shares in fi c i a U y . If the second company has notice of the irregularity, the first 

stiy otiicr 

company, company may obtain rescission of the transaction, even after completion, 
provided that rescission is still possible 4. 

Where vendors become directors, they usually enter into agreements to manage 

Where ven* ^ or a term Y ears an ^ agree not to trade in competition with the corn- 

dors be- pany. If the company wrongfully discharges such a manager either directly 

come cu- or go i ng i nto liquidation, he is freed from his covenant and may at 

rectors. ] . , . 

once start a competing business 5. 

Modern articles usually authorize directors to make contracts in which they are 
Terms of P er3 o na lly interested, on disclosing their interest to their fellow-directoTs. 

Such a clause is valid under the English law but the terms must be strictly 
complied with 6, and the disclosure must be to directors who are indepen¬ 
dent and not to other directors who are equally interested in the contract 
in question 7. 

A Breach of the provisions of ss. 91 A, 91 B and 91 C by which a director 
is bound to disclose any interest he has personally in a transaction that the 
company is entering into does not ipso facto render the transaction void 8. 
Sub-s. (2). Where the managing director of a book-selling company makes 
small purchase of books from another concern in which he is interested and does 
disclose his interest as required by this section, he is guilty under sub-s. (2) 9. 


articles 
must be 
strictly 
compli¬ 
ed with. 

Breach of 
ss. 91 A, 
91 B and 
91 C. 


a 
not 


1 . 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


Venkata Chalapathi v. Guntur Cotton <Stc. Mills [19701 \A ic* tier 
[see Guntur Cotton &c. Mills v. Venkata Chalapathi U93?Yp 3 r’ 11a ■' 

an appeal from this case was dismissed], P C. 244 in wh 

Turnbull v. West Riding Athletic Club [1894] WN 4 70 T TO? 

Star Steam Laundry Co. v. Dukas [1913] W. N 39 108 TT Jkn 1 ' 

Transvaal Lands Co. v. New Belgian L. & D nm.KT;, 367 - 

Genera! Bill-posting Co. v. Atkinson [1909] A C 118 ^ \5 ^ 88, 

v. Measures [1910] 2 Ch. 336 * 118 » Measures Brothers L 

V* C °“ RtaR »-^ v.**wc 
MS ^* trate * Syndicate [1899, 2 Ch. 392 , G.uckat 

C0 " 0n Mills (supta). 
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91 B. (i) No director shall, as a director, vote on any con- 

Prohibi- tract or arrangement in which he is either directly or 
voting by in directly concerned or interested nor shall his presence 
interested count for the purpose of forming a quorum at the time of 

director. any SMC h vote . anc J jf h e c3 oes SQ vote hi s vo(;e g ^ a jj not 

be counted : 

Provided that the directors or any of them may vote on any 
contract of indemnity against any loss which they or any one or 
more of them may suffer by reason of becoming or being sure¬ 
ties or surety for the company. 

(2) Every director who contravenes the provisions of sub¬ 
section (1) shall be liable to a fine nor exceeding one thousand 
rupees. 

(3) This section shall not apply to a private company : 


Provided that where a private company is a subsidiary company 
of a public company , this section shall apply to all contracts or arrange¬ 
ments made on behalf of the subsidiary company with any person 
other than the holding company. 


This section was inserted by the amending Act XI of 1914, and sub-s. (3) was added 
by the amending Act XLII of 1920. By the Companies (Amendment) Act, 
1936, the words in italics have been inserted in sub-s. (1), and the new 
proviso (in italics) have been added to sub-s. (3). For the effect of these 
amendments see Introduction. 


Amend¬ 

ment. 


tion. 


Sub-s. (1). Where a director has an interest as shareholder in another company, or 
is in a fiduciary position towards and owes a duty to another company which is propos- 

ingto enter into a transaction with the company of which he is the director, 
pp tea comes within the rule laid down in this section and the transaction is 

voidable at the instance of the company with which it is entered into. He 
has a personal interest in the matter and owes a duty which conflicts with his duty to 
the company of which he is the director. It is immaterial whether the conflicting in¬ 
terest belongs to him beneficially or as a trustee for others 1. 

Unless specially authorized by the articles, directors cannot make contracts with 
y . the company either on their own behalf or on behalf of any company or 

the^ques** ^rm, without the sanction of the company in general meeting 2. This 

does not necessarily prevent them from voting on the same question at 
meeting of shareholders 3. They cannot even issue debentures to t em 
selves as security for money advanced 4, or allot shares to themselves 


M - 

tion at 
general 

meeting. 


1 . 

2 . 

3. 

4. 

5. 


T. R. Pratt (Bombay) Ltd. V. M. T. Ltd. [1938] P. C. 159, [1938] Bom. 421.42 

C. W. N. 733, P. C. v Parker v. Mckenna 

Transvaal Lands Co. v. New Belgian L. <St D. Co. (supra) ; 

[1874] 10 Ch. App. 96. Parle [1902] A. 

North-West Transportation Co. v. Beatty (supra) ; BurJa 
C. 83 at p. 94 ; but see Cook v. Deeks [1916] 1 A. C. 554- 
Cox v. Dublin City Distillery No. 2 [1915] 1 I. R- 345. 

Neal v. Quinn [1916] W. N. 223. 
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Where the directors vote in favour of a resolution allotting shares to themselves and 
other persons, such a resolution is bad so far as it relates to any allotment 

Voting at to the directors voting in respect thereof and an interlocutory injunction 
directors’ fce ed restraining suc h directors from exercising voting powers in 

meeting. ^ of the 3hare3 so allotted to them, but the resolution as a whole is 

■not bad and the allotments to persons other than directors are valid 1. Voting by an 
interested director for a transaction in which he is interested, will not per se lender the 
contract either void or voidable. But non-disclosure or voting, when but for the vote 
the contract would not have been sanctioned, will in all cases render the interested 

director liable to account for “secret profits” 2. 

Mo director is entitled to join in forming a quorum for the consideration of matters 
in respect of which he is not entitled to vote 3. 

If two directors are interested in a transaction, the objection will not be removed by 
splitting up the resolution and each director voting only on the part affecting the other 4. 
A resolution reducing the quorum for the purpose of enabling those not interested to 
pass the resolution is invalid 4. 

A resolution authorizing the issue of debentures in which the directors are person¬ 
ally interested is a nullity ; but the company may be estopped by circumstances from 
alleging the invalidity of the debentures 5. 

A tides Although this section and the previous one impose a penalty, articles 
under Act adopted under the Act of 1882, though unamended after the passing 
VI of 1882. of the 

present Act, are not rendered ultra vires nor the contract void 

thereby 6. 

Effect of non- Non-disclosure of the interest of a director or voting by him will not 

disclosure se renc j e r the contract voidable, but will render the interested director 

of interest. r 

liable to account for secret profits 7. 


Where the interest of a director in the contract is such that it is likely to produce a 
conflict between his duty to the company and his duty or interest in the other party to 
the contract, he is bound to disclose it ; but if the whole body of the directors was 
already aware of such interest, formal disclosure is not necessary 8. 

In a charge of non-disclosure by a director of his interest in a particular contract 
or transaction the pleading must not only include allegations of existence 
Pleading. Q f SU ch interest, but also the fact or allegation of non-disclosure, or in 
other words, the breach of the obligation 9. 


1 . 

2 . 



4. 

5. 

6 . 

7. 

8 . 



Neal v. kKnnn 11910] W. f_ 

Venkata Chalapathi v. Guntur Cotton <Stc. Mills [19291 M 353 115 T n aq* 

i^oid , c - 244 where an appcai trom ^ 

inc r e e Co. U919, “fet ^ [ ’ 92 ‘ ] 23 B ° m ' L R ‘ = North Eastern Insur- 

North Eastern Insurance Co. [1915] W. N. 210 31 T I R 4 ?R 
Victors Ltd. v. Lingard [1927] 1 Ch. 323. ’ * * K * 

D...I a U f ■ fT • l rv 4- . . r X /.II . _ _ _ _ 


Pydah v. Guntur Cotton &.c. Mills -1929 
Pydah v. Guntur Cotton <Scc. Mills 1929| 

Ibid, and see also Imperial M. C. Assn. 

Costa Rica Ry. Co. v. Forwood (supra). ' - --* *pp* 

Venkata Chalapathi v. Guntur Cotton Sir t \ 

gar J. ^ UUntUI Cotton &c - (supra), per Srinivasa Ayyar 


M. 353, [1928, M. W. N. 481. 

M. 353 [1928] M. W. N. 481. 

V. Coleman [1871] 6 Ch. App. 558 
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The principle of the English law as to internal management applies to a case of 

Internal disabiIit Y ot ' dircctor * arising under this section. The reason for the rule 

manage- is that iC would bc disastrous in a business community if contracts made 

ment. with companies would be impeached on account of matters known to 

the company, but not known to the other contracting party 1. So this 
section will not deprive of the benefit of his contract with the company a third party 
who has no notice of the defect in the director’s authority. Such a person will be 
entitled to assume that the internal management of the company is properly conducted. 
But if the third party is shown to have knowledge of the real state of affairs, the 
transaction is voidable as against him 2. 

91 C. (i) Where a company enters into a contract for the 

Disclosure appointment of a manager or managing agent of the 
in ^ embers company in which contract any director of the com- 
contract parry is directly or indirectly concerned or interested, 
appointing or varies any such existing contract, the company shall, 
a manager. t wen ty~one days from the date of entering into the 

contract or the varying of the contract , send an abstract of the terms 
of such contract or variation, as the case may be, together 
with a memorandum clearly indicating the nature of the interest 
of the director in such contract, or in such variation, to every 
member ; and the contract shall be open to the inspection of 
any member at the registered office of the company. 

(2) If a company makes default in complying with the re' 
quirements of sub-section (i), it shall be iable to a fine not 
exceeding one thousand rupees ; and every officer of the con> 
pany who knowingly and wilfully authorises or permits the 
default shall be liable to the like penalty. 

This section was inserted by the amending Act XI of 1914- 

In sub-s. (1) the words in italics have been inserted by the Companies (Amend' 

ment) Act, 1936. For effect of the amendment see Introduction. 

The appointment by the directors of one of their body as chairman or as 
w , . managing director without remuneration is not a contract within the 

contract meaning of this section, being merely a delegation of power; but 
within this where a resolution is passed at a board meeting that one o 11 
section. directors be appointed managing director at a remuneration and that 

director is present and accepts the appointment, there is a contract between t e 
company and the director, and the latter should not vote in support of the resolut 

Allotment of shares has also been held to be such a contract 4. ] ' n 

The interest requiring disclosure is not only pecuniary interest, but every r 
Interest. that can reasonably be regarded as capable of affecting the 

decision 5. ___ 

1. T.R. Pratt (Bombay) Ltd. v. E. D. Sasson &. Co. [1936] B. 62, 37 Bom. L. R* 
978, 161 I. C. 126. 

2. T. R. Pratt (Bombay) Ltd. v. M. T. Ltd. (supra). 

3. Foster v. Foster [1916] 1 Ch. 532. 

4. Quinn v. Robb [19161 141 L. T. Jo. 6. m q?qi M 353 115 I. C. 486. 

5. Venkata Chalapathi v. Guntur Cotton &.c. Mills [1929] M. 

32 
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by agents 
of com¬ 
pany in 
which 
company 
is undis¬ 
closed 
principal 

0 ) 

deliver 


A breach of this section does not ipso facto render the transaction void or 

voidable Every manager or other agent of a company other 

* than a private company not being the subsidiary company 
Contracts fl , Iic corn p any w ho enters into a contract for or 

on behalf of the company in which contract the com¬ 
pany is an undisclosed principal shall, at the time of 
entering into the contract, make a memorandum m 
writing of the terms of the contract, and specify therein 
the person with whom it has been made. 

Every such manager or other agent shall forthwith 
deliver the memorandum aforesaid to the company and send 
copies to the directors, and such memorandum shall be filed in the 
office of the company and laid before the directors at the next 

directors’ meeting. 

(3) If any such manager or other agent makes default in 
complying with the requirements of this section— 

(a) the contract shall, at the option of the company, be 
void as against the company ; and 

(b) such manager or other agent shall be liable to a 
fine not exceeding two hundred rupees. 

This section wa9 inserted by the amending Act XI of 1914. 

In this section the words in italics have been inserted by the Companies (Amend¬ 
ment) Act, 1936. 

As to the definition of “manager” see s. 2 (1) (9). As to the meaning of the word 
manager see notes to s. 87. As regards a manager’s power to make contracts on behalf 
of the company see notes to s. 88. 


Prospectus . 


92 . 


Filing of 
pros¬ 
pectus. 


(2) 


(1) Every prospectus issued by or on behalf of a com¬ 
pany or in relation to any intended company shall be 
dated, and that date shall, unless the contrary be proved, 
be taken as the date of publication of the prospectus. 

A copy of every such prospectus, signed by every person 
who is named therein as a director or proposed director of the 
company, or by his agent authorised in writing, shall be filed 
for registration with the registrar on or before the date of 

be issued until a 

is S a 7„r spec,us unle5 i j* 

this section. 8 ed ’ in manner required by 


1. Venkata Chalapathi v. Guntur Cotton &c. Mills [1929] M. 353, UsTcT^ 
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(4) Every prospectus shall state on the face of it that a copy 
has been filed for registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so 
filed, the company, and every person who is knowingly a party 
to the issue of the prospectus, shall be liable to a fine not ex¬ 
ceeding fifty rupees for every day from the date of the issue of 
the prospectus until a copy thereof is so filed. 


tus. 


For the definition of “prospectus” in every part of this section the Court must go 
back to s. 2 (14). To hold that a prospectus is a prospectus only if it con- 
Prospec- f orms to the terms of s. 93 would mean that in regard to s. 92 the penalty 

for failure to file the prospectus could be avoided by allowing it to lack 
any of the requisites laid down by s. 93 1. 

A circular placed in the hands of friends of the proposed directors, even to the 
Meaning number of forty and intended to be shown to their friends, has been 
of “issu- held to be not an invitation to the public 2. It has also been held that 
publicPanting of 200 copies of a prospectus and circulation thereof by the 

directors and promoters among their friends is not such an invitation 3. 
It has however been held that an offer to a limited class may be an offer to the public 4. 
A proof prospectus circulated before incorporation may not amount to an issue of the 

prospectus 5. 

In this connection the observations of their Lordships in Nash v. L ynde 6 are in¬ 
teresting : “In my judgment it is sufficient in order to bring s. 81 (of English Act of 
1908 corresponding to s. 93 of the Indian Act) into operation that the prospectus in 
question should be proved to have been shown to any person as a member of the public 
and as an invitation to that person to take some of the shares referred to in the 

prospectus on the terms therein set out” 7. 

Lord Sumner however observed : “Though literally it is true that the issue is 
expressly said in the section to be an issue to the public, I think that it must be so in 
8ubstance, otherwise any private letter, written by a person engaged in forming a 
pany and advising his correspondent to take shares, would become an issued prospec 
if other letters were issued by him asking others to do the same 8. Then ag 
“The point is that the offer is such 39 to be open to any one who brings his money 
applies in due form, whether the prospectus was addressed to him on behalf o t e 
company or not” 8. “In the present case”, observed Lord Sumner, all that constit^^ 
the ‘issue’ was that one of the directors, in the course of a general endeavour t ^ ^ 
money, was furnished with some copies of these type-written documents, and gave ye 
them to a friend who, a 9 requested, passed it on to a friend of his own. I canno 
that any one in business would call this the issue of a prospectus” 9. ^ thing 

Lord Buckmaster made the following observations on the point: C , fhe 

necessary to notice is that s. 81 (of the English Act of 1908 corresponding to s. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 
6 . 
9. 


Shunmugam v. Ranga Rama [1934] M. 641, *?Frase/420. 

Sleigh v. Glasgow &. Transvaal Options H^MJCt. ° • ^ ^ 482 . 

Sherwell v. Combined I. M. Syndicate [19071 W.J* HO, 23 I.L.K. 
South of England Natural Gas Co. 1911]I 1 Ch. 373. 

Batey v. Keswick [1901] W. N. 167, 85 L. T. 18. 

[1929] A. C. 158. _ , rtQ 7 Qi a c 158 at pp- 164-65. 

Per Lord Hailsham L. C. in Nash v. Lynde [1929] A. O. no vv 

Ibid, per Lord Sumner at p. 169. 

Ibid, per Lord Sumner at p. 168. 
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Indian Act) contains no reference of any issue to the public. It is sufficient that the 
prospectus should be issued. The question of what does or does not amount to an issue 
l a question of fact in each case and is not capable of a rigid and exact definition ; but 

in my opinion it certainly does not necessarily involve a general application mipartia y # 

made to all members of the public. A distribution of a prospectus among a well defined 

class of the public would be an issue within the meaning of s. 81” 1. 

Then again : “A prospectus, the distribution of which was so limited, would none 

the less be issued and this is the meaning of the statute is, I think, made plain by consi¬ 
dering that sub-s. 7 of s. 81 (sub-s. 3 of s. 93 of the Indian Act) excludes from the appli¬ 
cation of the section a circular inviting existing members of a company to subscribe for 
shares. This would be unnecessary if an issue to such limited class were not pnma facie 
included. The definition gives rise to greater difficulty. A document is not prospectus 
unless it is an invitation to the public, but if it satisfied this condition it is not the less a 
prospectus because it is issued to a defined class of the public” 2. 

In the case of a reconstruction, shares issued to the members of the old company are 
not in the same position as shares issued to the public. The circular offering them would 
appear not to be a prospectus within the meaning of this section 3. 

In a prospectus no misstatement or concealment of any material fact oc circum¬ 
stance is allowed 4. A prospectus may be false in “material particulars” 
^Imn false S witdlin the meaning of s. 8 of the English Larceny Act, 1861, if by a number 

of statements a false impression with regard to the financial position of a 
company is intentionally conveyed, although each statement taken by itself is true 5. 

Where a prospectus described a contract for the construction of a failway line and 
entered into it at “a price considerably within the available capital of the company” 
and the facts were that from the nominal capital of £50,000 was to be deducted £50,000 
as the price of purchasing the concern to make the railway and the contract price for 
making it was £420,000, the representation was held to be untrue and deceptive 6. The 
phrase “available capital of the company” was not a true but a deceptive description 
of capital which might be raised under the borrowing powers conferred on the 
directors 6. 

In respect of the liability incurred by a person for issuing a prospectus, the remedies 
open to an allotee of shares are : (1) rescission of the contract to take 

o ballot tees. shares ; ^ defence of misrepresentation or fraud to an action for call ; 

(3) rectification of the register of members and consequential relief; (4) 

damages in an action of deceit ; (5) damages under the statutory provisions, and (6) 
criminal proceedings. 

A person who has been misled by misrepresentation and whose shares have been 
Effect of forfeited for non-payment of calls, ceases to be a shareholder. As a debtor 

mUreprT- “ **“ “Tl"! ^ ^ “ different footi ^ may repudiate the 

sentation. contract and defend an rails on the gtound of fraud 7. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Nash v. Lynde [1929] A. C. 158 at p. 170 
Ibid at p. 171. 


See B o°th v. New Afrikander G. M. Co. [19031 1 Ch 295 

Eaglesfield v. Londonderry [1876] 4 Ch. D. 693 ’c. A., on' appeal [1878] 38 1 

Reefs v. Twiss (18%) A ? C 2^ atV 281 Ha ,! s, 2 urY ’? observations in Aai 
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The contract to take shares may be rescinded on the ground of misrepresentation 

Rescission mac * e W the company’s directors or agents acting within the scope of their 

of contract authority 1 , but not by unauthorized persons making promises purporting 
t ? ta ^ ce to be made on its behalf 2 . For examples of misrepresentation and non- 

snares* 

disclosure entitling a shareholder to rescission see the cases noted 

below 3. 

Where there is a material misrepresentation, it is no defence to an action for tes- 
cession of the contract that the person to whom the representation was made had the 
Defence to means °f discovering, and might with reasonable diligence have discovered, 
action of that it was untrue 4. It is no defence to such an action that the person 
rescission. mac j e a cursory and incomplete inquiry into the facts, for if a material 
misrepresentation is made to him, he must be taken to have entered into the contract 
on the faith of it, and inorder to take away his right to have the contract rescinded, it 
must be shown either that he had knowledge of facts which snowed it to be untrue, or 
that he stated in terms or showed clearly by his conduct that he did not rely on the 
representation 4. 

After proceedings for rescission have commenced, forfeiture of the shares for non¬ 
payment of calls will be restrained until trial, on the plaintiff giving an 
after reset- undertaking as to damages and paying the amount of calls with interest 
ssion. into the Court 5. 

A person may combine in the same action his claim for rescission and damages for 
deceit or compensation under the Act 6 against the directors and other 
persons 7. Where a prospectus contains a false representation as to a 
matter of fact made inorder to induce a person to act thereon, and acting 
on such representation he sustains damage, it may be recovered from the 

directors or promoters who authorized the issue of the prospectus 

false statement must be as to matter of fact and not of law 9. But a stateme 

something expected to happen in the future is generally a matter of opin' , 

plaintiff must prove that the defendant was responsible for the prospectus • 
false statement is made in the honest belief that it is true, it is not frau u ent 
not give ground for an action of deceit 1 1 ; but see s. 100 and notes. 


Claim for 
rescission 
and dam¬ 
ages. 


1 . 

2 . 

3. 


4. 

« 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Investment Co. [1868] 3 Ch. App'• 682 , « n ■ 9 Arnis0n v. Smith 

Ch. App. 493 ; Henderson v. Lacon [1867] L. R.j> tq. /y , L R 4 H . L 64 , 
[1889] 41 Ch. D. 372; Reese River &c. Co. v.Srmt 1 1 ^dshire &c. Co. 
London & Leeds Bank [1887] 56 L. T. 115 ; on ^39 . Wainwright’s case 

[1883] 24 Ch. D. 149; Blake’s case l 8 f 5 ) > 4 £ 436 ; Mount Morgan 

[1890] 63 L.T. 429; Glaseir v. Rolls [1889] 42 ICh. U. * m 6? L . T. 
(West) Gold Mine [1887] 56 L. T 622 ; Scott v. Snyder fcc. 

104 ; Lodwick v. Perth [1884] 1 T.L.R. 76. j 0 v Co. of Venezuela • 

Redgrave v. Hurd [1881] 20 Ch. D. 1, C.A.; Central Ky. 

Kisch [1867] L. R. 2 H. L. 99. 

Lamb v. Sambas &c. Co. [1908] 1 Ch. 845. 

S. 100, sub-s. (1) (b). , n f 19001 1 Q- B. 504 C. A* 

Frankenburg v. Great Horseless Carriage Co. [1900] 

Arnison v. Smith [1889] 41 Ch. D. 348 C. • r 18741 L- R- 7 H- L. 10 • 
Beattie v. Ebury [1872] 7 Ch. App. 777, on appeal [1874J 

Watts v. Atkinson [1892] 8 T. L. R. 235 C. 

Derry v. Peek [1889] 14 App. Cas. 337. 
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A shareholder cannot retain his shares and bring an action for damages against the 
company 1. He must show that he has repudiated the shares and has 

Damages, not acted as a shareholder after discovering the misrepresentation 2. The 
ama ° * right of rescission is lost by delay in repudiating the shares within a reason¬ 
able time, as well as by the commencement of winding up 3. 

The plaintiff must prove actual damage to himself 4 and the measure of damages 

£ is the difference between what the shareholder paid for the shaves and what 
Measureor , , , , „ c 

damages. they were worth when the shares were allotted to him d. 

The right of action for deceit survives to the personal representatives of the 

aggrieved person 6. The compensation should be estimated with reference to the loss 

sustained and does not resemble a penalty 7. 

, A director is not liable in respect of false representations in a prospectus 

Director s 

liability# issued by his co-directors or any other agent of the company unless he has 
expressly authorized or tacitly permitted its issue, nor is a promoter liable if the 
misrepresentation is not made with his consent or by his agent 8. 

Sub-s. (5). Where a prospectus fulfilling all requirements of law was filed with 
the registrar, but subsequently a prospectus was issued in Bengali which did not contain 
certain particulars required by s. 93 and was not a verbatim translation of the English 
prospectus filed with the registrar, it was held that the person issuing the Bengali 
prospectus was liable to be convicted under this sub-section 9. 


93 . 

Specific- 
require¬ 
ments as 
to parti¬ 
culars of 
pros¬ 
pectus. 


(i) Every prospectus issued by or on behalf of a com¬ 
pany, or by or on behalf of any person who is or has 
been engaged or interested in the formation of the 
company, shall state— 

(a) the contents of the memorandum, with the names, 
descriptions and addresses of the signatories and 
the number of shares subscribed for by them res¬ 
pectively ; and the number of founders or manage¬ 
ment or deferred shares (if any) and the nature 
and extent of the interest of the holders in the 
property and profits of the company and the 
number of redeemable preference shares intended to 
be issued with the date or, where no date is fixed the 

period of notice required and the proposed method of 

redemption •, and J 


(b) 


the number of shares (if any) fixed by the articles 
as the qualification of a director, and any provision 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


Houldsworth v. City of Glasgow Rant c a ^ 

Bwlch-y-Plwm LeadMiningCo vR,v i Cas ‘ 3l ?- 

Overend, Gurney &. Co. [1867] 2H L 32S ^ 2 E A ch ‘ 324 ‘ 

Hyde v. Bulmer [1868] 18 L. T 293 ’ ^ ^ nom - Oakes v. Turquand. 

Arkwright v. Newbold [1881] 1 7 Ch. D. 301 C A • Sr. 

T. L. R. 407. • ^ > Stevens v. Hoare [ 19041 

Twycross v. Grant [1878] 4 C. P. D. 40 C A 

E "'"“ - B -‘" S "‘ 1»1 C U M, Jo fc „ Ct L J m 
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in the articles as to the remuneration of the direc¬ 
tors ; and 

(c) the names, descriptions and addresses of the direct¬ 
ors or proposed directors and of the managers or 
proposed managers and managing agents or proposed 
managing agents (if any) and any provision in the 
articles or in any contract as to the appointment of 
managers or managing agents and the remuneration 
payable to them ; and 

( d ) the minimum subscription on which the directors 
may proceed to allotment, and the amount payable 
on application and allotment on each share •, and 
in the case of a second or subsequent offer of shares 
the amount offered for subscription on each previ¬ 
ous allotment made within the two preceding years, 
and the amount actually allotted, and the amount 
(if any) paid on the shares so allotted; and 

(e) the number and amount of shares and debentures 
which within the two preceding years have been 
issued, or agreed to be issued, as fully or partly 
paid up otherwise than in cash, and in the latter 
case the extent to which they are so paid up, and 
in either case the consideration for which those 
shares or debentures have been issued or agreed to 
be issued ; and 

(ee) where any issue of shares or debentures is underwritten, 
the names of the underwriters, and the opinion of the 
directors that the resources of the underwriters are sufji* 
dent to discharge the underwriting obligations ; and 

(/) the names and addresses of the vendors of any pro¬ 
perty purchased or acquired by the company, or 
proposed so to be purchased or acquired, whic 
is to be paid for wholly or partly out of the pro 
ceeds of the issue offered for subscription y 
prospectus, or the purchase or acquisition o w 1 
has not been completed at the date of issue 0 
prospectus, and the amount payable in cas , s 
or debentures to the vendor, and where 
ft more than one separate vendor or the comp 
a sub-purchaser, the amount so payab e 
vendor : Provided that where the ven or 
of them are a firm, the members of the 
not be treated as separate vendors ; an 
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(ff) where any property referred to in clause (/) has within 
the two years preceding the issue of the prospectus been 
transferred by sale, the amount paid by the purchaser 
at each such transfer so far as the information is avail¬ 
able and , where any such property is a business, the 
profits accruing from such business during each of the 
three years immediatly preceding the issue of the pros¬ 
pectus or during each year of the existence of the busi¬ 
ness if less than three years so far as the information is 
available. A balance sheet of the business concerned 
made up to a date not more than ninety days before the 
date of the issue of the prospectus shall be appended to 
the prospectus ; and 

(g) the amount (if any) paid or payable as purchase- 
money in cash, shares or debentures, for any such 
property as aforesaid, specifying the amount (if any) 
payable for goodwill ; and 

(h) the amount (if any) paid within the two preceding 
years or payable, as commission for subscribing or 
agreeing to subscribe, or procuring or agreeing to 
procure subscriptions for any shares in, or deben¬ 
tures of, the company, or as discount in respect of shares 
issued showing separately the amount, if any, so paid 
to the managing agents : Provided that it shall not 
be necessary to state the commission payable to 
sub-underwriters •, and 

(i) the amount or estimated amount of preliminary ex¬ 
penses ; and 

(k) the amount paid within the two preceding years or 
intended to be paid to any promoter, and the con¬ 
sideration for any such payment; and 


(0 


the dates of, and parties to, every material contract 
including contracts relating to the acquisition of property 
to which clause (f) applies, and a reasonable time 
and place at which any material contract or a coot 
thereof may be inspected : Provided that this re¬ 
quirement shall not apply to a contract entered 
into in the ordinary course of the business carriec 
on or intended to be carried on by the company S 
to any contract (except a contract appointing or fixim 

0fTe mOre ,ha " “° S* 

e oi issue ot the prospectus ; and 
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(m) the names and addresses of the auditors (if any) of 
the company ; and 

(n) full particulars of the nature and extent of the 
interest (if any) of every director in the promotion 
of, or in the property proposed to be acquired by, 
the company, or, where the interest of such a 
director consists in being a partner in a firm, the 
nature and extent of the interest of the firm, with 
a statement of all sums paid or agreed to be paid 
to him or to the firm in cash or shares or otherwise 
by any person either to induce him to become, or to 
qualify him as, a director, or otherwise for services 
rendered by him or by the firm in connection with 
the promotion or formation of the company ; and 

(o) where the company is a company having shares of 
more than one class, the right of voting at meet¬ 
ings of the company conferred by, and the rights in 
respect of capital and dividends attached to, the several 
classes of shares respectively ; and 


(p) where the articles of the company impose any restrictions 
upon the members of the company in respect of the 
right to attend, speak or vote at meetings of the com - 
pany or of the right to transfer shares, or upon the 
directors of the company in respect of their powers of 
management, the nature and extent of those restrictions , 

[and 

(q) where any part of the sums required for the matters set 
out in subsection (2) of section 101 is to be provided ou 
of sources other than share capital , particulars of e 
amount to be provided and the sources thereof. J 

(iA) Where the prospectus is issued by a company which has 

been carrying on business prior to the issue thereof , t e pr P, 
shall set out the following reports in addition to the matters 


to in subsection (1), namely :— 

(i) a report by the auditors of the company ^ 

the profits of the company including its subs; jn 

panies, if any, so far as the information is ^ n g 

each of the three financial years y ^ ra tes 

the issue of the prospectus and with respeiztt ^ ^ 

of the dividends, if any, paid by the : c t ^ ree 

class of shares in the company for eacJ on 

years giving particulars of each sue c ^ source 

which such dividends have been paid and me 


33 
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from which the dividends have been paid and parti¬ 
culars of the cases in luhich no dividends have been 
paid on any class of shares for any of those years, and 
if no accounts have been made up for any part of a 
period of three years ending on a date three months 
before the issue of the prospectus , containing a statement 
of that fact ; 

(ii) if the proceeds or any part of the proceeds of the issue of 
the shares or debentures are or is to be applied directly 
or indirectly in the purchase of any business , a report 
made by an accountant or accountants holding the certi¬ 
ficate referred to in section 144 who shall be named in 
the prospectus upon the profits of the business in respect 
of each of the three financial years immediately preced¬ 
ing the issue of the prospectus : 

Provided that if , in the case of a company which has been carrying 
on business for less than three years , the accounts of the company 
have been made up only in respect of two years or any shorter period, 

this sub-section shall have effect as if references to two years or such 

shorter period were substituted for references to three years . 

(iB) The statement referred to in clause (ff) of sub-section ( 1) 

and the report referred to in sub-section (1 A) with respect to the profits 

of a company or business shall show clearly the trading results and all 

charges and expenses incidental thereto excluding income or profits 

having no relation to the trading for the period covered and excluding 

also items of profit or income of a non-recurring nature but including 

amounts appropriated from profits to such purposes as payment of taxa- 
tion or reserves. 


* 

■ (2) Yi h l te j any SUch P ros P ectus a s is mentioned in this sec¬ 
tion is published as a newspaper advertisement, it shall not he 

necessary in the advertisement to specify the contents of the 

theret °’ and the —b°er th o e f 

viting existing members or debenture holdSrof^aTo 00 ^ 06 
subscribe either for shares or for deb Pnt - °e 3 i com P an y to 

whether with or without the right to renm ° f ^ C f ° mpany ’ 
other persons. & renounce in favour of 

and the qualifiTtion^Tem^neraVion 10 ^ d* t0 ^ mcmoran dum 

directors, and of managers or nm ° f d , lrectors or Proposed 

gers ° r P ropose d managers, and the 
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amount or estimated amount of preliminary expenses, shall not 

apply in the case. of a prospectus issued more than one year 

after the date at which the company is entitled to commence 
business : 

Provided that the said requirements, except the requirement as to 
the amount or estimated amount of preliminary expenses, shall apply 
to a prospeetus filed in pursuance of section 154. 

in this section shall limit or diminish any li¬ 
ability which any person may incur under the general law or 
.this Act apart from this section. 

By the Companies (Amendment) Act, 1936, the words in italics have been inserted 

Amend ^ claUSGS ^ and ^ sub ' s - the new clau9es (ee) and (ff) have been 
ment. * introduced, for the words “or the rate of any such commission” in cl. (h) 

after the words “company” the words in italics have been substituted, in cl. 
(I) the words in italics have been inserted, in cl. (o) the words in italics have been inser¬ 
ted, and the new cl. (p) has been added. By the same Act the new subjections (1A) and 

(IB) have been inserted and sub-s. (1C) was added and to sub-s. (4) the proviso has been 
added. Some of these amendments were suggested by s. 35 and the Fourth Schedule of 
the English Act of 1929 which may be compared. As to the effects of these important 
amendments see Introduction. After cl. (p) in sub-s. (1) the word “and” and the 
new cl. (q) have been added by the Repealing and Amending Act XX of 1937 and by 
the same Act the new sub-s. (1C) has been omitted. The change is merely verbal as sub-s. 

(IC) was in the same terms as the new cl. (q) of sub-s. 1. 

It is very important to remember that a prospectus should never be misleading. It 
Prosp should reveal the facts in their true colour, as men put their money in the 

tus not to company on the faith of its prospectus. Where a prospectus was issued 

be mis- which purported to invite persons to become shareholders in an old estab- 

eading. Hshed business, but money was really being asked to feed and supply an 

ambitious gamble, it was held that the prospectus was false in material particulars. “To 
advertise that business,” observed Lord Hewart C. J., “as a normal business seeking 
development when money is really being asked to feed and supply an ambitious gamble, 
ia merely deceit. The argument is not that in this or that particular this prospectus is 
tnift ; the argument is that its whole purpose and effect were to deceive” 1. For the 
Penalty for issuing a false prospectus see. s. 282 post. 

Meaning of Sub-sec. 1, cl. (a). Address generally means residence ; it is not suffi- 

* a ddre88.” cient to state the place of business 2. 

Founders' shares are generally few in number and of small nominal value. They 
ar « generally created for and appropriated to the remuneration of the founders or pro¬ 
moters of the company, they undertaking to pay the preliminary expenses and guarantee 
ftjp placing of the shares which are offered for public subscription 3. Founders’ shares 
are usually given a right to a share, say one-third of the surplus profits of the 
company, after paying a fixed dividend (say, seven per cent, per annum) on the 
Other shares; and the reason why the founders’ shares attain such high prices in 
*°me cases, is that such share of surplus profits, though not very large in itself, may, 

5® Ji R. v . Bishirgian [1936] 154 L.T. 499 C.A. at p. 502. 

2* Story v. Re« [1890] 24 Q, B. D. 748. 

Palmer’s Company Precedents, 15th ed. (1938), p. 333. 
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when spread over a few founders' shares, amount to a very la.ge percentage 1 
The founders’ or management shares are ordinarily deferred shares receiving 

dividend until the preference and ordinary shares have been paid a fair 
•‘Founders’ dividend, the amount varying according to agreement. These shares are 
or man- generally used to remunerate the promoters or founders of the company 

■ft™? or the underwriters of the share capital. They are few in number and 

when surplus profits are large, these shares become very valuable 2. 
In the case, noted below 3, there was only one management share in respect of 
which no dividend was payable, but it gave the holder thereof a majority of one over all 
other votes which could on any poll be cast by all other shareholders present in person 
or by proxy, so that the holder of the share had complete control of the voting power. 
The management share also conferred a right on a return of capital in a winding up 
to one-half of any surplus assets remaining after making provision for the claims of the 
preference shareholders. At a later date the management share was renamed reversion¬ 
ary share and its voting rights altered so that upon a poll on any special or extraordinary 
resolution (except a resolution for removing an elected director) the holder should have 


such a number of votes as should (together with any other votes exercisable by him) 
exceed by one-third the total votes which could be cast by all the other shareholders 
present in person or by proxy. 

It is not lawful to exchange the founders’ 4 or deferred shares for a larger.amount 
of ordinary shares, as this may be in the nature of issuing the ordinary shares at a 
discount 5. Where additional shares are issued at a premium 6, the founders often 
claim the premium to be profit and demand their proportionate share, for it appears 
that the premium may be regarded as profit and may be applied in paying dividend 7. 

Cl. (b). If the remuneration of directors is provided for in the articles it cannot be 
changed without a special resolution 8. If the articles provide for the remuneration, it 

may be paid out of capital, in case there is no profit 9. Directors however 
Remuner- may wa i ve their remuneration, and if they do so, they cannot claim it again 10. 
directors. Directors cannot get their travelling expenses, unless this is expressly provided 

for in the articles 11. For fuller notes see s. 83A and reg. 69 of Table A. 

Cl. (c). The words “and of the managers or proposed managers (if any)” were not 
in the English Act. 

Cl. (d). When the amount of the minimum subscription stated in the prospectus 
and the memorandum or the articles of association has been subscribed 

sufficient Wlthin one hundred and eighty days after the first issue of the prospectus, 
statement. and t ^ ie sum payable on application has been paid to and received in 

cash, the company may proceed to allotment 12. Ten per cent, of the 
shares offered was held to be a sufficient statement of the amount 13. The statement 


1 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

13. 


Ibid, p. 534. 2. Gore-Browne, 36th ed. p. 32 ; Hals. p. 90 

StorTwReeMsuprar^' " TlaCti ° n C °’ 119351 Ch ’ 615 C.A. 

Development Co. of C. & W. Africa [19021 1 Ch 547 . c u c 

ration Co. [1902] 2 Ch. 845. * J ’ An glo-French Ex[ 

Greater Britain Re-Insurance Co. [19211 I?4 T T iqa 

Hoare & Co. [1904] 2 Ch. 208 1 4 T ‘ 194 ’ 

Boschoeck Proprietary Co. v. Fuke [1906] 1 Ch 148 
Lundy Cramte Co. [1872] 26 L. T. 673. 4 

est Yorkshire Darracq Agency v. Coleridge [19111 2KB 
Young v. Naval, Military &. c . Ltd 119051 1 V n 1 K * 

West Yorkshire Darracq Agency 19081 WMAaZAe-v, 12 ’ S - 101 

sub-s. (2) of S. 101 Post. Y 1 9081 W - N - 236, 23 T.L.R. 77. But now 
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Instal- 

ment. 


of the minimum subscription must be an express statement and not one which can be 
implied from other statements in the prospectus 1. Now see the new sub-ss (1) n\ 

(2A)of s.101. U), U)and 

Where although the first prospectus was headed “for private circulation only”, but 
“Subse- contained a statement that it had been filed with the registrar, it was held 

quent that the circulation of the first prospectus was an offer to the public, and 

offer.” consequently the second prospectus was a “subsequent offer” and that the 

first offer ought to have been stated 2. The remedy of the allottee in such 
a case is in damages against the person responsible for the prospectus, and not by rescis- 
sion 3. The term “friends” used in a prospectus includes business friends 4. 

If the prospectus names the days upon which instalments of the shares arc payable, 
the company cannot call up the amount more rapidly. But a general state¬ 
ment that “it is anticipated that no further call will be made” does not 
prevent the company calling up the whole unpaid amount, and an arrange¬ 
ment between the company and its members as to the times at which calls shall be made 
is not binding on the liquidator in winding up 5. 

Cl. (e). A contract to issue shares as fully paid up will not protect the allottee 
from having to pay up the whole amount of the shares unless there was 
up U shares!” ^ ood consideration for the contract, e. g., either existing debt which was 

extinguished, or a promise to make over property or to do future work 6. 

Cl. (f). Where the company purchases the benefit of an existing contract, it will 
be necessary to state both the price paid for such benefit and the price 
Require- payable under the contract 7. But this clause does not require that the 
the clause prospectus should, in the case of a completed purchase, disclose the amount 

of the purchase money paid by the vendor upon his acquisition of the 
property. As to the disclosure of the name of the vendor’s vendor, the test seems to 
be whether any of the cash paid by the company is paid to the original vendor or not 7. 

Cl. (g). For the meaning of the word “cash” see notes to s. 105. 

Cl. (h). As to the commission that may be paid to the underwriter see notes 

to s. 105. 

If the terms of the prospectus are afterwards altered, the underwriting agreement 
may become void 8. See notes to s. 105. 

Cl. (i). Powers are generally taken in the memorandum of association to pay the 
preliminary expenses comprising preparation, printing, circulating and adver- 
preliminar tising the prospectus, and the preparation and printing of the memorandum 
expenses. and articles of association as well as the fees, stamps and registration 

expenses. But even without the powers a company may pay the preliminary 
expenses including commission for placing the shares 9. A promoter however cannot re- 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9 . 


Rousell v. Burnham [19091 1 Ch. 127. . T f j 

South of England Natural Gas Co. 11911] 1 Ch. 573 ; Wimbledon Olymp 

[1910] 1 Ch. 630. 

Ibid (South of England See.). _ _ _ _ Qn T n <r 47 

Bansidhar v. Tata Power Co. [1925] B. 272, 27 Bom. L. R. 330,87 I* 

Cordova Union Gold Co. [1891] 2 Ch. 580. 

Eddystone Marine-Insurance Co. [1893] 3 Ch. 9. 

Brooks v. Hansen [1906] 2 Ch. 129. n riqi 41 WN. 61, 110 

Warner International Co. v. Kilburn, Brown &. Co. [1914J W.in. 

Metropolitan C. C. Assn. v. Scrimgeour [1895] 2 Q.B. 604 ; Licensed Victuallers' 
M. T. Assn. [1889] 42 Ch. D. I. 
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cover them if the company refuse to pay, even where there is a provision in the memoran¬ 
dum or the articles in this behalf 1 ; for provisions thereof cannot be taken advantage of 
by the outsiders or even by the members in any other capacity than that of the members 
2. A statement in the articles of association that the company shall pay the preliminary 
expenses of forming the company does not give the promoters or the solicitor a right to 
be paid the expenses incurred by them 3. 

Cl. (1). A prospectus, which merely specifies the dates of and names of parties to 
Notice of contracts, does not give notice of circumstances contained in the contracts 
contents of which are material to be known and the omission causes the prospectus to 
contracts. gi ve a f a [ se impression 4. 

A material contract under this clause appears to be one “which, upon a reasonable 
construction of its purport and efiect, would assist a person in determining 

contract” whether he wou ^ become a shareholder in the company 5, or one 

which is calculated to influence persons in making up their minds 
whether or not they will apply for shares 6. In this connection see also Gluckstein v. 
Barnes 7. 

A contract may be material although it has been wholly carried out. A mistaken 

view in this respect is no answer to an action based on non-disclosure, however honest 
the directors might have been 8. 

Where a clause in a prospectus refers to an agreement and purports to set out its 
Construe- effect wlth the knowledge and acquiescence of the other contracting party 
estoppel. ^ h ‘Y duly aUth ° riZed a S ent -** ^tter i, thereby estopped from setting up 

e oppet. any other construction of the agreement 9 . 

If the contract is not disclosed, any person who has taken shares on the faith of the 

Effect of rh~ “ n C ‘ alm d ; ma g e3 by him 10 ; but he must prove that if 

non-dis- ° W " t e Und ' ScIoscd contract, he would not have become a share- 

to an h ' , u U n ° fraUd " faCt and the non-disclosure is owing 
to an honest m,stake, a subscriber of shares, who has agreed to waive J 

fuller compliance with the section than is contained in rh, - Y 

an action for damages 1 1 . ^ spectus, cannot maintain 

Cl. (n). See s. 97 and notes. 

Act of 1929, butnoCln thisAct; tt'sub” fol ‘° Wing Words occur the English 

to any prospectus whether issued on or wuhV^ 33 3 ° reSald ’ this secti °n shall apply 

subsequently- See s. 35 ( 5) of that Act 3 «“««* or 

1. 

2 . 

3. 

4. 

5. 

6 . 


7 

8 
9 

10 


11 


Rotherham Alum Chemical Co " ~ - 

Browne v. La Trinidad [18871 37 Ch L) 2 ? Ch ' 103 ’ 

English & Colonial Produce Co IlSOfiO Ci, arc 
Aaron s Reefs v. Twiss [1896] A. C 273 2 ° h ' 435- 

|yrss v ; M G r^fflS eS 35 ■* p- 

[196^ & c 62 2 7 40. ffirmed SMb S ^Phea P rd 4 y ^ B o r o O m° e m ^04] P A ea E [ \T 1 C1 

n/fe 1 V 1 Bro °™ (supra). 42 ' 

. ch. 3) „. 

v - ^[1906] A c 2^ N x a / h u Calthor Pe[1905l2Ch ?V7 

Ch. j&5k u " hJ1 U l wfw a 1 5. , 5 
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Loss as a 
natural 
result of 
default. 


Sub-s. (5) Under this sub-section a company is not absolved from the liability 

provisions of this section 

failure to ma v in some cases give a right to rescind the contract to take shares or r 

wltTthe f maEeS aRain t thC direCt ° rS = bUt t0 eStabUsh SUch a right * b necessary 
provisions. to P rove more than mere omission of one or more of the particulars 2 and 

in such a case the remedy is not against the company in rescission or dama- 
ges but against the persons responsible for the omission 3. 

The law of liability for breach of a statutory duty has thus been stated by Fletcher- 

Liability Moulton L. J : “If by a statute a duty is laid on any person, every member 

ofa^tatu^ ° f thC PUbl ' C KaS 3 r ' ght *° haVe thC dUty P erformeA The br each of it does 
tory duty'. n0t give every member of the public a right of action, because damage is an 

essential part of such cause of action ; but it is settled law that where 

damage has accrued to any person through breach of statutory duty by another person 
the latter is liable.” 4. 

It will be necessary for the complaining party to show that his loss has 
arisen as a natural result of the defendant’s default in complying with his 
statutory duty. He must satisfy the Court that if the proper statements had 
been contained in the prospectus, he would not have taken the shares 5. 
But the party alleging misrepresentations will be pinned down to the misrepresentations 
alleged in his pleadings 6. 

No misrepresentation or concealment of any material facts or circumstances will be 
permitted in a prospectus. The public are entitled to have the same opportunity of 
judging of everything material to a knowledge of the true character of the undertaking 

7. Where a person has been, by the fraudulent misrepresentations of directors or by 
their fraudulent concealment of facts, drawn into a contract to purchase shares in a 
company, the directors cannot enforce the contract against him, and he may rescind it 8. 
A contract induced by fraud is not void but voidable, and therefore though the persons 
who by their fraud induced it may not enforce it, other persons may, in consequence of 
it, acquire interests and rights which they may enforce against the party who has been 
so induced to enter into it 8. Under the exception in s. 19 of the Indian Contract Act 
Misrepre- t * ie contract, even if caused by misrepresentation, would not be voidable, if 
sentation the defendant had the means of discovering the truth with ordinary diligence. 
pectus S * The a PP^ cat ^ on that exception is not restricted to cases where the party 

is fixed with constructive notice of the true state of affairs 6. 

If there is a material misrepresentation in the prospectus upon which a shareholder 
relied when applying for shares, he is entitled, provided he seeks relief within a 
reasonable time after learning the truth and before the company is in liquidation, to have 
his name removed from the register and the amount paid upon the shares returned 
with interest 9. Only original subscribers and not purchasers of shares can obtain 

1. Shunmugam v. Ranga Rama [1934] M. 641, 67 M. L. J. 437, 152 I. C. 703. 

2. Wimbledon Olympia Ltd. [1910] 1 Ch. 630. 

3. South of England Natural Gas Co. (supra). 

4. David v. Britannic Merthyr Coal Co. [1909] 2 K. B. 146 at p. 157. 

5. Nash v. Calthorpe [1905] 2 Ch. 237 ; Macleay v. Tait [1906] A. C. 24- 

6. Mohun Lai v. Sri Gungaji Cotton Mills Co. [1900] 4 C. W. N. 369. 

7. Central Ry. Co. of Venezuela v. Kisch [1867] L.R. 2 H. L. 99. 

8. Oakes v. Turquand [1867] L. R. 2 H. L. 325 ; Jagannath v. Official Liquidator 
[1938] All. 301, [1938] A. 193. 

9. Scottish Petroleum Co. [1883] 23 Ch. D. 413 ; Metropolitan Coal Consumers 
Association, Karberg’s case [1892] 3 Ch. 1 ; Mohun Lai v. Sri Gungaji &c. v^o., 
(supra) ; Central Ry. Co. of Venezuela v. Kisch [1867J L. R. 2 H. L. 99. 
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damages 1, unless the prospectus was issue 


d with a view to induce persons to become 


Ll<Xl LKX&'-'O *-7 ~--*■ r . 1 

purchasers 2. As to what should be proved to obtain rescission of the contract to take 

shares and to establish the company’s responsibility, see the cases noted below 3. A 
variance between a prospectus and the memorandum of association will not, necessarily 
and as a matter of course, relieve a member from his liability as a contributory 4. 

The aggrieved party cannot, as against the company, retain the shares and claim 
damages 5. The relief can be claimed even after the shares have been forfeited 6. 
Where the forfeiture is not complete, the Court will restrain the company from for¬ 
feiting the shares pending an action for rescission, usually requiring the plaintiff to pay 
into Court the amount of the call 7. The aggrieved party need not show that the 

statement in the prospectus was made fraudulently or was known to the person making 

/ 

it to be untrue 8. 

If the statement is true at the time it is made and becomes untrue before allotment 
of the shares, as for instance, if a director named in the prospectus has meanwhile resign¬ 
ed, it will be a good ground for rescission 9. 

Omission of material facts may amount to a misrepresentation 10. But “in an honest 
Wh t ma Prospectus many facts and circumstances may be lawfully omitted, although 
amount to some subscribers may be of opinion that these would have been of mate- 
misrepre- riality as influencing the exercise of their judgment” 11. On “the other 
sentation. hand, jf by a number of statements you intentionally give a false impression 
and induce a person to act upon it, it is not the less false, although if one takes each 
statement by itself there may be a difficulty in showing that any specific statement is 
untrue” 12. The prospectus must be taken as a whole, for “everybody knows that half 
a truth is no better than a downright falsehood” 13. 

Where a party having a right to rescind his contract, after having knowledge of such 

Estoppel. rie ^ t c * oe3 any act Arming his contract, he cannot afterwards set up his 

right to avoid the contract 14. Therefore any act by a shareholder recogniz¬ 
ing his position as a member after knowledge of the misrepresentation such as selling or 
trying to sell his shares, attending meetings, signing proxies, paying calls or accepting 
dividends will prevent him from obtaining rescission, even though done under a mis¬ 
take as to his rights 15 unless he has meanwhile definitely elected to rescind the contract 
as by commencing proceedings 16. 


1 . 

2 . 

3. 


4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 


Peek. v. Gurney [1873] 6. H. L. 377. 

Andrews v. Mockford [1896] 1 Q. B. 372. 

SiSSKafeW i krr Nto - 

Italian Hemp Spinning Co. U8%[ 1 Ch. 178 P> 423 ‘ nd Lynde V ' Ang 

[19381 AU.30ul9 d 38) A 71 193. R ' 2 R L ' 325 1 lagannath v - Official Liquidat 

Houldsworth v. City of Glasgow Bank [1880] 5 App Cas 317 
Aaron s Reefs v. Twiss [1896] A. C. 273 at P 287. 

Lamb v. Sambas Rubber &.c. Co. [1908] 1 Ch. 845 

Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate [18991 7 Ch 1 Q 7 
Scottish Petroleum Co. [18811 17 Ch D vn.o 1 . , \{ 2 Ch - 392. 

r h ’iPti- 413 ^ Kent i Counly Ga9 Co * [1907] 95 L 7*756 etroleum Go - [1883] 
Cackett v. Keswick [1902] 2 Ch. 456. J 756 ‘ 

IbKSb°ut y ,n L V - TWiSS 118961 A - C - ”3 at p. 287. 

Clough v. London & N.'wTy^j^'lf lT I'p 001 ,^ C 240 at pp ' 250 ' 5K 
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The complaining party should come within a reasonable time 1, as the rights and 
interests of other persons may intervene. “Where a person has contracted 
pa«y must t0 ta ^ C s ^ arc9 * n a com P an Y and his name has been placed on the register, 
seek relief has always been held that he must exercise his right of repudiation with 
within a extreme promptness after discovery of fraud or misrepresentation” 2. He 
tftr^e 311 ^* 6 must a ^ so see k relief while the company is a going concern, for upon the 

commencement of liquidation, voluntary or otherwise, the creditors and 
other shareholders are interested in retaining his name on the register, and against them 
he has no claim to set aside the bargain 3. 

Where there is omission to state some fact which ought under this section to be 
Where no 8tatec h anc * the omission does not falsify that which is stated, there is no 
right of right of rescission 4. “Where parties are contracting with one another, 
rescission. eac ^ may> un i e99 there is a duty to disclose, observe silence in regard to 
facts which he believes would be operative upon the mind of the other” 5. “Simple 
reticence does not amount to legal fraud” 6. An innocent misrepresentation in a pros¬ 
pectus may however be a ground for rescission 7. In the following cases there is no 
right of rescission for misrepresentation and non-disclosure in the prospectus: Where 
the allottee subscribed for the shares before he saw the prospectus 8 ; where the 
prospectus itself showed that the statements made therein were based on hearsay and 
were to. be verified later on 9 ; where the allottee did not rely on the statements, 
but made investigations himself 10 ; where he is a man of such experience that he 
is not likely to be misled by the statements in the prospectus 11. 

* It is not enough to serve the company with a notice of repudiation. The aggrieved 
• Simple party must either procure the company to remove his name from the 
’repudia*/ re g ister > or commence proceedings to compel it to do so 12. 

, ,tion. 

A person who takes shares not from the company, but from a person to whom 
ketnedy they were allotted, has no remedy against the company 13. But this 

of persons doe9 not app i y w h e re the prospectus is intended and used to induce pur- 
f n A r r ' _ i* 1 'Hi... 


taking 
shares 
from an 
allottee. 


uuta nut appiy w uciv ~ - j 

H chasers in the market to buy the shares 14. The statutory liability created 

t an by this section is cumulative and not in substitution of t e aw o 

* ee * deceit 15. __ 

1. Oakes v. Turquand [18671 2 H. L. 325 ; Jagannath v. O:a| Ll ^u ldat ° ( gee P a | so 

2 - £jsiS3S.Vf5s}^. o. srJfKJ’».. 

3. BE»: & L. 3 H. L. 325 , Ttnnent l«* 

4 App. Cas. 615 ; Scottish Petroleum Co. (supf 3 )- , Fneland Natural Gas 

4 . Wembledon Olympia Ltd. [1910] 1 Ch. 630 ; ou Broome v. Speak 

Co. [1911] 1 Ch/ 573 ; see also Twycross v'.Grant (supra) .Broo 

(supra) ; Shepheard v. Broome (supra) ; Watts v. m 8781 8 Ch. D. 469 at p. 

5. Per Fry J. in Davies v. London Provincial M. I. Co. 

474 ; see also Turner v. Green [1895] 2 Ch. 209. 

6. Walters v. Morgan [1861] 3 De G. F. & 1. 718. 

7. Reese River Silver Mining Co. [1867] 2 Ch. App. 

8 . Smith v. Chadwick [1882] 20 Ch. D. 68. 

9 . British Burmah Lead Co. [1887] 56 L. T. 815. 

10. Jennings v. Bronghton [1854] 23 L. J. Ch. 999. 

11. Hallows v. Fernie [1868] 3 Ch. App. 467. 

12. Thomson’s case [1898] 5 Mans. 282. 

13. Peek. v. Gurney [1873] L. R. 6 H. L. 377. 

14. Andrews v. Mockford [1896] 1 Q.- B. 372. 

15. Aaron’s Reefs v. Twiss [18961 A* C. 273. 

34 


13. 

14. 

15. 
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For statement of principles as to (1) fiduciary relationship between promoters and 

shareholders, (2) validity of contracts between a company and its directors as promoters, 
(3) non-liability of directors for losses when acting intro vires and honestly, (4) voidabili¬ 
ty of a contract for misrepresentation, and (5) impossibility of rescinding a contract after 

change of position, see the case noted below 1. 

As to a shareholder’s right against the directors or other persons who have issued a 

false prospectus, see notes to s. 100. 

94 . For the purposes of section 93 every person shall be 
deemed to be a vendor who has entered into any con- 
!t a n tr-’° tract, absolute or conditional, for the sale or purchase, 
in section or f or any option of purchase, of any property to be 
93 ‘ acquired by the company, in any case where— 

(a) the purchase-money is not fully paid at the date of 
issue of the prospectus ; or 

( b ) the purchase-money is to be paid or satisfied wholly 
or in part out of the proceeds of the issue offered 
for subscription by the prospectus *, or 

(c) the contract depends for its validity or fulfilment 
on the result of that issue. 


As to the circumstances in which a company may be deemed to be a sub-purchaser 
see Brookes v. Hansen 2. 

Where it is simply stated that the vendor is to take “£ 50,000 worth of fully paid up * 
shares”, this means fully paid up shares of the market value of £ 50,000 3. 


95 . Where any of the property to be acquired by the com- 
Application P an Y is to be taken on lease, section 93 shall apply as 
of section if the expression “vendor” included the lessor, and 

the expression purchase-money” included the con¬ 
sideration for the lease, and the expression “sub-pur- 
chaser” included a sub-lessee. 

(i) Any condition requiring or binding any applicant 
for shares or debentures to waive compliance with anv 
requirements of section 93 , or purporting to affect him 
with notice of any contract, document or matter not 
specifically referred to in the prospectus, shall be void. 

shares in orSeZres fa ‘he 

proses ““f. -* a 

Provided that this sub-section shall w -i v • , , 

form of application was issued either— ^ ^ ‘ U * S s ^ own ^ at 

-fiLggg g » bona Me i nvitation „ perso „ t0 

2 . U906] 2 S Ch/lW C °‘ V ’ Lagunas Nitrate Syndicate [1899] 2 Ch^ 392 . 

3. Me Ilquham v. Taylor [1895] 1 Ch. 35 at p. 63. 


of section 
93 to the 
case of pro 
perty taken 
on lease. 

96 . 

Invalidity 
of certain 
conditions 
as to waiv¬ 
er or 
notice. 


( 2 ) 
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enter into an underwriting agreement with respect to the 
shares or debentures ; or 

(b ) in relation to shares or debentures which were not offered 
to the public. 

If any person acts in contravention of the provisions of this sub¬ 
section, he shall be liable to a fine not exceeding five hundred rupees. 

By the Companies (Amendment) Act, 1936, the original section 96 has been're- 

Amend- numbered as sub-s. (1), and sub-s. (2) has been added. For the effect of 
ment. sub-s. (2) see Introduction. 


97. (i) If a prospectus is issued which does not comply with the 

Saving in provisions of section 93, every person who is knowingly res- 

cases'of ponsible for the issue of such prospectus shall be liable to a 
non-com- fine not exceeding fifty rupees for every day from the day of 

widTsec- ^ e f ssue of the prospectus until a copy complying with the 
tion 93. requirements of section 93 is filed . 

(2) In the event of non-compliance with or contravention of 
any of the requirements of section 93 , a director or other person 
responsible for the prospectus shall not incur any liability by 
reason of the non-compliance or contravention if he proves that— 

(a) as regards any matter not disclosed, he was not 
cognisant thereof; or 

( b ) the non-compliance or contravention arose from an 
honest mistake of fact on his part ; or 

(c) the non-compliance or contravention was in respect of 
matters which in the opinion of the Court were immate¬ 
rial , or was otherwise such as ought in the opinion of 
the Court having regard to all the circumstances of the 
case reasonably to be excused: 


Provided that, in the event of non-compliance with or contra¬ 
vention of the requirements contained in clause (n) of sub-section 
00 of section 93 , no such director or other person shall incur any 
liability in respect of the non-compliance or contravention unless 
it be proved that he had knowledge of the matters not disclosed. 

By the Companies ( Amendment) Act, 1936, the original s. 97 has been renumbered 
as sub-s. (2) and the new sub-s. (1) has been inserted. The words in italics 
ment? * n su ^' 3 (2) have been inserted by the same Act, and the new cl. (c) has 

been added thereby. For the effect of these amendments see Introduction. 

The mere fact of non-compliance with s. 93 does not entitle a person, who has taken 
Remedy of a ^ are3 on the faith of the prospectus, to have a rescission or rectification o 
a *J a 8gHev- the register. His remedy is in damages against those who are responsi 

for the prospectus 1. ___—- 

1. Wimbledon Olympia Ltd. [1910] 1 Ch. 630 ; South of England Natural Gas Co. 

[1911] 1 Ch. 573. 
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98. 


Obliga¬ 
tions of 

companies 


(i) A company which does not issue a prospectus on 

or with reference to its formation shall not allot any 
of its shares or debentures unless before the first allot¬ 
ment of either shares or debentures there has been 

p r h o e s r p e ect°us filed with the registrar a statement in lieu of prospec- 
is issued. tus signed by every person who is named therein as a 

director or a proposed director of the company or by his agent 
authorised in writing, in the form and containing the particulars 
set out in the form marked I in the Second Schedule. 

(2) This section shall not apply to a private company or to 
a company which has allotted any shares or debentures before 
the commencement of this Act or, in so far as it relates to the 
allotment of shares to a company limited by guarantee and not 
having a share capital. 

By the Companies (Amendment) Act, 1936, the words in italics at the end of sub-s. 
Amend- (1) have been substituted for the words “set out in the second Schedule.” 

ment. 

The requirements of this section about proceeding to allotment are satisfied by the 
mere filing of the statement in lieu of prospectus, whether the particulars 
^^lieu* ^jf* are or are not sufficiently supplied or whether it contains misstatements and 


in 

prospec¬ 

tus. 


omissions 


and an allotment is not vitiated by the want of accuracy X. 
Allotment of shares and debentures before a company has filed the statement 
in lieu of prospectus is not wholly illegal and void 2. The allotee may also be estopped 
by conduct from denying that he is a member 3. 

If a person applying for shares inspects the statement in lieu of prospectus, the 
statement becomes the basis of the contract, and if it contains a false 

false ^tate- statement > ma V have a ri ght to Tescind 4. A person who subscribes for 
ment. shares on the faith of a statement in lieu of prospectus cannot claim 

compensation under s. 100. 

Any person who wilfully makes a false statement in a statement in lieu of prospec 
tus is guilty of a criminal offence 5. 

. u'T feW WOrd3 "° r ’ in 30 far 33 . shaIe ca P ital ” of sub-s. (2) are not in 

the English Act. 

% 

■ W JT a com l ,an y “Hots or agrees to allot any shares 

m or debentures of the company with a view to all or any of those 

" . * f res or dentures being offered for sale to the public, any 

shidTforaui ^ t he i° ffer t° r Sale t0 the P ublic is made 

the combanv 05 fj S ^ ^ eeme ^ to be a prospectus issued by 
mem in in of 

1 * molr __TT — ' “ -- -- - 


Document 
offering 
shares or 
debentures 
for sale to 
be deemed a 
prospectus. 


1 . 

2 . 

3. 

4. 


Blair Open Hearth Furnace Co. [19141 1 Ch 390 
Re Jubilee Cotton Mills [19241 A C 958 9 °' 

J mes Button & Sons [1927] 2 Ch 132 

° pen Hearth Furnace Co. (supra) at p. 401. 


5. S. 282. 
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(b) 


shares or debentures had been offered to the huhhr f i 
as if persons accepting the offer in respect of any sLmt"Ti° n and 
were subscribers for those shares or debentures hut ! deben twes 

. f ■ the persons by .AoTlIie fffahmfSTff* 

Si COnta, "‘ i m "' e dKUmem m 

(2) For the purposes of this Act it shall imleic 

proved, be evidence that an allotment of or an ’agreement to aZTZ “ 

or debentures was made with a view to the shares or debentures bZl 
offered for sale to the public, if it is shown — s 

(a) that an offer of the shares or debentures or of any of them 

for sale to the public was made within six months after 
the allotment or agreement to allot; or 

that at the date when the offer was made the whole of 
the consideration to be received by the company in res- 
pect of the shares or debentures had not been so received. 

(3) Section 97 shall apply to the person or persons making the 
offer as though they were persons named in a prospectus as directors of 
a company, and the provisions of section 93 shall have effect as if it re¬ 
quired a prospectus to state, in addition to the matters required by that 
section to be stated in a prospectus ,— 

(a) the net amount of the consideration received or to be re¬ 
ceived by the company in respect of the shares or deben - 
tures to which the offer relates, and 

the place and time at which the contract under which the 
said shares or debentures have been or are to be allotted 
may be inspected. 

(4) Where a person making an offer to which this section relates 
w a company or a firm, it shall be sufficient if the document aforesaid 
js signed on behalf of the company or firm by all directors of the com - 
pany or not less than half of the partners, as the case may be, and any 
sue director or partner may sign by his agent authorised in writing. 

1936 kjf 8ect * on * 9 new * ^ has been inserted by the Companies (Amendment) Act, 

, and reproduces s. 38 of the English Act of 1929. For the effect of the amendment 

see Introduction. 

Re»tri«?on ^ company shall not, at any time, vary the terms of a 
altera- contract referred to in the prospectus or statement in 

lieu of prospectus, except subject to the approval of the 

company in general meeting. 


00 


tion ofU 

men 

Honed in 



o* 

J? 1 * in lieu 

prb«. 
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(i) Where a prospectus invites persons to subscribe 
for shares in or debentures of a company, every person 
who is a director of the company at the time of the 
issue of the prospectus, and every person who has autho- * 
rised the naming of himself and is named in the pros¬ 
pectus as a director or as having agreed to become a 
director either immediately or after an interval of time, and every 
promoter of the company, and every person who has authorised 
the issue of the prospectus, shall be liable to pay compensation 
to all persons who subscribe for any shares or debentures on the 
faith of the prospectus for all loss or damage they may have sus¬ 
tained by reason of any misleading or untrue statement therein, 
or in any report or memorandum appearing on the face thereof, 
or by reference incorporated therein or issued therewith, unless 
it is proved— 


100 . 

Liability 
for state¬ 
ments in 
pros¬ 
pectus. 




with respect to every misleading or untrue statement 
not purporting to be made on the authority of an 
expert or of a public official document or statement, 
that he had reasonable ground to believe and did 
up to the time of the allotment of the shares or 
debentures, as the case may be, believe that the 
statement fairly represented the facts or was true; 


with respect to every misleading or untrue state- 
ment purporting to be a statement by or contained 
in what purports to be a copy of or extract from a 
report or valuation of an expert, that it fairly repre¬ 
sented the statement, or was a correct and fair copy 
of or extract from the report or valuation : Provided 
that the director, person named as director, pro¬ 
moter or Person who authorised the issue of the 

Sv 1 ' ^ Ua ? e L t0 P a V compensation as 

ground to believe hat the person making the state- 
it ^d P ° r Valuatlon was competent to make 


(C) Its ever V misleading or untrue state- 

a co c ;t s 

that il was a correct H f - PubllC ° ffidal d °cument 
0 ) that having consented to become a director of th< 
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company he withdrew his consent before the issue 

of the prospectus, and that it was issued without 
his aut lority or consent; or 

(“) fbj 11 the Prospectus was issued with his know- 
ledge or consent, and that on becoming aware 
of its issue, he forthwith gave a reasonable public 

notice that it was issued without his knowledge or 
consent; or 

(iii) that, after the issue of the prospectus and before 
allotment thereunder, he, on becoming aware of any 
misleading or untrue statement therein, withdrew 
his consent thereto, and gave reasonable public 
notice of the withdrawal, and of the reason therefor. 

(2) Where a company existing at the commencement of 
^ as * ssue d shares or debentures, and for the purpose of 

obtaining further capital by subscriptions for shares or deben- 
tures issues a prospectus, a director shall not be liable in respect 
of any statement therein unless he has authorised the issue of 
the prospectus, or has adopted or ratified it. 

(3) . Where the prospectus contains the name of a person as 
a director of the company, or as having agreed to become a 
director thereof, and he has not consented to become a director, 
or has withdrawn his consent before the issue of the prospectus, 
and has not authorised or consented to the issue thereof, the 
directors of the company, except any without whose knowledge 
or consent the prospectus was issued, and any other person who 
authorised the issue thereof, shall be liable to indemnify the 
person named as aforesaid against all damages, costs and expen¬ 
ses to which he may be made liable by reason of his name 
having been inserted in the prospectus, or in defending himself 
against any suit or legal proceedings brought against him in 
respect thereof. 

(4) Every person who, by reason of his being a director or 
named as a director, or as having agreed to become a director, 
or of his having authorised the issue of the prospectus, becomes 
liable to make any payment under this section, may recover 
contribution, as in cases of contract, from any other person who, 
if sued separately, would have been liable to make the same pay¬ 
ment, unless the person who has become so liable was, and that 
other person was not, guilty of fraudulent misrepresentation. 

(5) For the purpose of this section— 

( a ) the expression ‘‘promoter” means a promoter who 
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(b) 


was a party to the preparation of the prospectus, 
or the portion thereof containing the misleading or 
untrue statement, but does not include any person 
by reason of his acting in a professional capacity 
for persons engaged in procuring the formation of 

the company ; 

the expression “expert” includes engineer, valuer, 
accountant and any other person whose profession 
gives authority to a statement made by him. 

This section reproduces the provisions of the Directors’ Liability Act passed in 
England in 1890 for the purpose of strengthening the law as enunciated by the House 
of^Lords in Derry v. Peek [1889] 14 App. Cas. 337 in respect of directors’liabilities. 
“Now the Directors’ Liability Act was passed in 1890, the year after Derry v. Peek was 
decided in the House of Lords, and as it seems to me, for the express purpose of getting 
rid of the effect of that decision, so far and so far only as directors and promoters issuing 
a prospectus on the one hand and persons taking shares and debentures on the other 

hand are concerned” 1. 

This section is confined to prospectus issued by or on behalf of the company and 
the directors are not liable to purchasers from third parties 2. But see the new s. 98A. 

Where the plaintiff succeeds on a cause of action under this section, he 
Scope. W ould be entitled to such “compensation” as he might prove in addition 
to any damages already recovered in respect of fraudulent misrepresentation 3. 

This section as well as s. 93 have created new statutory liabilities in addition to 
the general law of deceit. 

For the meaning of the word “prospectus” see notes to s. 2 (14) and s. 92. 

A prospectus ought not to misrepresent actual and material facts or to conceal facts 
material to be known the misrepresentation or concealment of which may 
improperly influence and mislead the mind of the reader ; for if he is 
thereby deceived into becoming an allottee of shares and in consequence 
suffers loss, he is entitled to proceed against those who thus misled him 4. 
But mere nondisclosure of facts, unless such nondisclosure had the effect 
of making the disclosed facts absolutely false, would not be sufficient to sustain a proceed* 
ing which is really in the nature of an action for misrepresentations. Delay cannot 
be set up as an answer to such a suit 5. 

A prospectus may be “false in material particulars” within the meaning of s. 84 of 
the (English) Larceny Act, 1861, if by a number of statements a false impression with 
regard to the financial positron of a company is intentionally conveyed, although each 
statement taken by itself is true 6. See notes to s. 282 post. 

The proper purpose of a prospectus is to invite persons to become allottees of the 
Purpose shares. When the allotment is completed the office of the prospectus is 

ouent nurd ‘ ^ H “ “ beCOm ' 3n allo “ ee - but «• only a subse- 

- P -L° ( _ 3W ^ in the ma Y not be so connected with the 


Prospect¬ 
us ought 
not to 
misrepre¬ 
sent facts. 


when ex 
hausted. 


1. Me Connel v Wright (1903] 1 Ch. 546. - 

' toX House SSCuV75rTuC V .^i7 8 ’ 1 ^ °» *PP«> 


3. 

4. 


quhatt [19301 A. C. 28. 


5. Peek 1'. Gurney (supmh R ' 6 H ' 6 37 1P eT L °«J Cairns. 

> 6. King v. Kylsant [1932] 1 K. B. 442 . 
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prospectus as to render those who issued it liable to indemnifv bi m „ • i 

In consequence of the purchase , , In, ,K, it^ 

nZ'u d “ J h r"' ,n -' *■ »d „ 

upon his conduct in becoming an allottee 1. 

Subscription means application followed by allotment, and not subsequent pur- 

Meaning chase 2. An “untrue statement” is a statement in fact untrue, and not a 

cribe 8 " Statement ^ thC b6lief ° f Ae direCtor8 3 ‘ It i. immaterial that the 

statement was not fraudulent 4. 


“Compensation” must be estimated and awarded with reference to the loss sus- 

Compen- t£Uned ’ and does not resemble a penalty 5. In the case of dark v. Urquhart, 
sation. supra, Lord Sumner traced the history of the section from the decision 

of the House of Lords in Derry v. Peek 6 and held that the word “compen¬ 
sation had no technical significance. The word was selected because it represented the 
difference between the actual value of the shares or debentures taken and the sums paid 
for them on the face of the prospectus and at the same time avoided the invidious asso¬ 
ciation of “damages” with dishonesty in such connection 7. On this point their Lord- 
ships reversed the judgment of the Court of Appeal in Urquhart v. Stracey 8. As to the 
measure of damages and evidence thereof see Stevens v. Hoare 9. 


The term Promoter,* says Lord Justice Bowen 10, “is not a term of law but of 
business usefully summarising up in a single word a number of business 
operations familiar to commercial world by which a company is generally 
brought into existence.” It is a short and convenient way of designating 
those who set in motion the machinery by which the Act enables them to create an 
incorporated company 11. It involves the idea of exertion for the purpose of getting up 
ar *d starting a company or what is called “floating” it 12, and also the idea of some 
duty towards the company imposed by, or arising from, the position which the so-called 
promoter assumes towards it 13. In Twycross v. Grant 14 Cockburn C.J. defined the 
word “promoter” as being one who undertakes to form a company with reference 
to a given project and to set it going and to take the necessary steps to accomplish 
that purpose. After referring to a number of authorities Sir Francis Palmer in his Com¬ 
pany Precedents 15th ed. (1938) p. 110 observes : “It is obvious therefore that a person 
who originates the scheme for the formation of the company, has the memorandum 
and articles of association prepared, executed and registered, and finds the first direc¬ 
tors, settles the terms (if any), and makes arrangement for advertising and circulating 
the prospectus and placing the capital, is emphatically a promoter in the fullest sense. 


Meaning 

of“promo 


ter. 


)» 
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3 . 

4 . 
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Peek v. Gurney [1874] L. R. 6 H. L. 377 per Lord Cairns. 

Peek v. Gurney (supra). 

Broome v. Speak [1903] 1 Ch. 586 C. A. 

Shepheard v. Broome [1904] A. C. 342. 

McEwan v. Campbell [1857] 2 Macq. 499. 

[1889] 14 App. Cas. 337. 

Clark v. Urquhart [1930] A.C. 28, 56-57- 
[1928] N.I. 162. 

[1904] 20 T.L.R. 407- 

Whaley Bridge Calico Printing Co. v* Green and Smith [1879] 5 Q.B.D 109. 
Erlanger v. New Sombrero Phosphate Co. [1878] 3 App. Cas. 1218. , . 

Aa to the meaning of “floatation” see Gifford and Willoughby’s M. Expe itio 

Co- [1899] 15 T.L.R. 24 C.A., on appeal [1902] 18 T.L.R. 274, and Torva E. Syn¬ 
dicate v. Kelley [1900] 16 T.L.R. 495 P.C. „ _ „ WhM i 

Emma Silver Mining Co. v. Lewis &. Son [1879] 4 C.P.D. 396; Re Great wneai 

Polgooth Co. [1883] 53 L. J. (Ch.) 42, 49 L. T. 20, 

Ttvycross v. Grant [18771 2 C. P. D. 469. 



INDIAN COMPANIES ACT 


[ S. 100 


Promoter. 
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.«o,«... of .«..«»^'” d “* 

by a company which he controls. But a person who has done muc es ^ 

takes a much less prominent part-may bring himself within the meaning 

and may be held liable as promoter" 1 . r ,„ what 

The term is however ambiguous and it is necessary to ascertain in each case w 

the so-called promoter really did, before his legal liabilities can be actually 

Term am- asce rtained 2. The question whether a person is or is not a promoter is a 
biguous. qu£Stion of fact 3 . A person who as principal procures or aids in procuring 

the incorporation of a company is generally a promoter thereof 4, and he does not 
escape from liability by acting through agents 5. But persons who act only profession¬ 
ally, such as counsel, solicitors, accountants, printers of prospectus and the like are not 

promoters 6 . 

It is a question of fact in each case as to at what time a person begins or ceases to 
be a promoter 7. A promoter does not cease to be such by reason only 
of the formation of the company and the appointment of directors, but 
only when the directors take into their own hands what remains to be done in the way 
of forming the company 8 . 

The principles governing the position of directors and promoters and their acts 
have thus been laid down by Lord Lindley 9 : “The first principle is that 
in equity the promoters of a company stand in a fiduciary relation to 
it and to those persons whom they induce to become shareholders in 
it, and cannot in equity bind the company by any contract with them¬ 
selves without fully and fairly disclosing to the company all material 
facts which the company ought to know. Erlanger v. New Sombrero Phosphate 
Co. [18781 3 App. Cas. 1218 is the leading authority in support of this proposition.” 

“The second principle is that a company when registered is a corporation capable 
by its directors of binding itself by a contract with themselves if all material facts are 
disclosed. Salomon v. Salomon & Co. 10 is the leading authority for this proposition.” 

“The third principle is that the directors of a company acting within their 
powers and with reasonable care and honesty in the interest of the company may 
suffer by reason of their mistakes or errors in judgment. Overend, Gurney & Co. v. Gibb 1 1 
is the leading authority on this head.” 

A fourth principle not confined to companies, but extending to them, is that 
a contract can be set aside in equity in proof that one party induced the other to enter 
into it by misrepresentations of material facts, although such 
not have been fraudulent.” 


Principles 

governing 

position 

of direc¬ 
tors and 
promoters 


misrepresentations may 


“A fifth principle is that a voidable contract cannot be rescinded or set aside 
after the position of the parties has been changed so that they cannot be restored to 

U fi e 938lM N 154 0nal L ' S ‘Bank v. Velu Mudaliar [1938] Mad. 192, 

3. Twycross v. Grant [18771 2 CP D ffi'' V ' tI886] 33 Ch ' D ' 85 C A ' 

4. Hereford &c. Co. [1876] 2 Ch. D.'hZl b. A. 

: SSfeSHS 'cX™T »■ <=■*• 

l: EdenT RaS. s C R ° v V i B ’°t s 1 ‘ 887 ’ 35 Ch- D. 400 C.A. 

9. Lagunas Nitrate Co R l' Co -l 18 89] 23 Q..B.D. 308 C.A. 

10. [1897] A. C. 22. C ' Lagunas N,trate Syndicate [1899] 2 Ch. 392 at p. 422. 

11. 11872] L. R. 5 H. L. 480. 
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their former position. Fraud may exclude the application of this principle, but I know 
of no other exception.” * 

A promoter cannot retain any profit made out of a transaction to which the 
Liabilities company is a party, without full disclosure. The company can affirm 
of direc- the contract and sue for an account and profit with interest 1 orbring 

promoters. an action for resc ission of the contract where the other contracting party 

can be restored to his original position 2. The liability of the promoter 
or director may also be enforced in a winding up proceeding 3. A gift of shares by 
a promoter to a director must be accounted for by the director to the company and 
the company has the option of claiming the thing given or its highest value when 
held by the director 4. 

A promoter may however make a profit upon a sale to the company, even if he 
is also a director, if he makes full disclosure to the company 5. Whether a promoter 
is really acquiring any assets as a trustee for the company or the intended company is 
a question of fact. Where the scheme has throughout been that promoters are to sell 
to the intended company at a profit the assets they are acquiring, the natural inference 
of fact is that in respect of those assets he is not intending to be a trustee for the 
company, but is intending to occupy the position of a vendor. The relationship, when 
completed with promoters, involves certain fiduciary duties, but cannot be identified 
with ordinary trusteeship 6. If there is no intention of making a public issue of shares 
and no such issue is in fact made, the knowledge by all the directors and members of 
the fact will exonerate the promoters even where the purchase price has been greatly 
inflated 7. But promoters cannot relieve themselves of their general equitable obliga- 
tions by any astuteness in the drafting of the articles 6. 

Persons who purchase property and then create a company to purchase from 
Th * fid t ^ iem the property they possess, stand in a fiduciary position towards that 
ciary re- company and must fully state to the company 8 the facts which apply to 
lation. the property and would influence the company in deciding on the reason- 

ableness of acquiring it 9. 

Although strictly speaking a promoter cannot be considered an agent or trustee 

Principles ^° r t ^ C com P an y’ the com P an y not being in existence at the time, yet the 
of the law principles of law of agency and trustee-ship are applicable to his case and 
of agency he is accountable for all moneys obtained by him from the funds of the 
tee apply pompany without its knowledge 10. The fact that the promoter is acting 

as agent for the vendors in getting up a company for the purchase of their 

property does not exonerate him from accounting to the company, when formed, for 
any secret profit made by him 10. In estimating the amount of the secret profit the 


10 . 


Gluckstein v. Barnes [19001 A. C. 240. , 

Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate (supra) ; Cross v. Mutua 
R. S. Insurance Co. [19041 21 T. L. R, 15 ; Mutual R. L. I. Co. v. Foster [19W] 
20 T. L. R. 715 H. L. 

Pearson's case [1877] 5 Ch. D. 336 C. A. 

Eden v. Ridsdale’s Ry. Lamp Co. (supra). 

Erlanger v. New Sormbrero Phosphate Co. (supra). 

Omnium Electric Palaces v. Baines [1914] I Ch. 322. rioni 

Attorney General for Canada v. Standard Engineering Trust Co. I 

A. C. 498 ; Express Engineering Works [1920] 1 Ch. 466. 

Twycross v. Grant (infra). fi . r _„ v 

Erlanger v. New Sombrero Phosphate Co. [1878] 3 App. Cas. 1218 ; Twy 
Grant [18771 2 C.P.D. 469. 

Lydqey &c. Co. v. Bird [1886] 33 Ch. D. 85 C.A. 
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promoter is however entitled to be allowed the legitimate expenses incurred by him 
in forming and bringing out the company, such as those for the reports of surveyors, t e 
charges of solicitors and brokers, and the costs of advertisement, but not a sum of money 
which he has expended in obtaining from another person a guarantee for the taking 

of shares 1 . 

Any profit which the promoter makes after he has begun to promote the company 
and the benefit of any contracts into which he enters during that period belongs to the 
Promo company 2. Where a promoter is to account to the company for secret 
ter’s liabi- profits, the measure of damages is the amount of profit made by the 
lity to promoter 3 ; but he is allowed to deduct all reasonable expenses and is 

account. on jy f or t he net profits made 4 . 

Immediately after registation of the company a promoter is under fiduciary obliga¬ 
tions not only to the company as originally constituted, but also as consisting of future 
allottees and therefore the promoters and directors will not be protected by disclosures 
made before the public have joined the company 5. Even if all the facts are known to 
all the members of the company at the time the contract is made, but a misleading 
prospectus is subsequently issued by the promoters to the public inviting them to join 
the company, the promoters will be liable 6 . 

A promoter, even though he expressly purports to act as agent or trustee, is person¬ 
ally liable upon all contracts made with him on behalf of the intended company 7 , 
until the contract has been performed or rescinded by either party under some power 
Personal * n tbe contract or by the consent of all parties or until the company has, 

liability of with the consent of the other contracting party, undertaken the promoter’s 
promoters. Uability 8> 

Although not bound to do so, the directors may pay a promoter legitimate expenses 
Legitimate ln curred by him in forming and bringing the company out 9. Even where 
expends there is a general power to pay preliminary expenses to a promoter, pay- 

payable. ment 3hould not be m *de without vouchers or investigation 10. But if the 

memorandum or articles empower directors to pay a specific sum for the 
costs and expenses of promoters, payment may be made without taxation 11 . Directors 
may be made personally liable for sums improperly paid to promoters 12 . 

Pr0m a°n e v r obr eVer S n ° , right ° f indCmnity 3gainSt the «mp.„y in respect of 
Ri l h ‘ ° f hit he S be d ° n U8 bChalf befote " 8 inCOr Por«ion, stipulating 

indemn,ty - Ste of su ;;rirr 38 t preliminary expensea 9 - Thua 

articles of association cannot sue the comna V* u- ° PreparC8 3 memor andum or 

promoter or his solicitor whoha^pXh e 7 ^ ^ ^ 8 ° l3 '“ d the 

_ 3 _ ^he fees on registering the company cannot re- 

Lydney &x Co. v. Bird [1886] 33 Ch D 85 C A 

l D. 400. 

Lydney &c. Co. v. Bird^ (supra) 3 119021 2 Ch ’ 809 ' 
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cover them from the company 1 . Nor is the promoter or any person employed by him 
entitled to sue the company in respect of any payment for services rendered or expenses 
incurred before its incorporation, unless after incorporation it expressly agrees with him 
to make such payment or from other facts the Court can infer a new contract to re* 
imburse him 2 ; for a company cannot ratify an agreement purporting to have been 
made on its behalf before its incorporation 3, and its act cannot be evidence of a “new 
agreement” to re-imburse the promoter if they can be shown to have been made with 
reference to the obligations of the company to idemnify a third person 4. Nor is a 
company bound in equity to pay the preliminary expenses because it has adopted and 
derived benefit from services previous to incorporation 5. Whether there is a fresh con' 
tract between the company and the promoters after incorporation is a question of fact 6 . 

To obtain damages from the directors or promoters an aggrieved shareholder may 
Remedy ^ring an action after the company has gone into liquidation; but he must 
of aggriev- 8 ^ ow that he has suffered damage, for “fraud without damage or damages 
ed share- without fraud will not found an action” 7. But the Court will direct an 

inquiry as to damages upon proof of the falsity of material statements S. 
If the company failed within a short time after the issue of the prospectus, that will be 
taken as prima facie evidence that the shares were not worth par 9. 

A single debenture-stock holder cannot proceed in tort against persons who have 
acted as directors of a debtor company or of the company which owns all shares of the 
debtor company. In principle such an action cannot be sustained. A representative ac¬ 
tion on behalf of all the stock holders, an action in the name or on behalf of the com- 
pany, proceedings to compel the trustees to do their duty and take steps to protect the 
security or proceedings against individual directors for misfeasance to the company give 
a sufficient well established body of remedies 10 . 

Promoters are jointly and severally liable in respect of secret profits 11. When two 
Liability is co-promoters join in the issue of a prospectus inviting subscription for 
joint and shares with knowledge that a statement contained in that prospectus is 
several. untrue and damages are recovered by a person induced to take shares by 
that statement against one of them, he is entitled to contribution from the other 12 
under this section. 

Co-promoters are not partners, nor is one promoter necessarily the agent of the 

others or the act and admission of one evidence against the others 13. 

Position of Yhe death of a promoter does not release his estate from obligations he has 
co*nrnmn# r u U r\f 

undertaken to find capital 14, nor from liability in respect or breacn or 


co-promo 
tere. 


fiduciary duties or moneys secretly received and retained by him 15. 
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Gerson v. Simpson [1903] 2 K. B. 197. M &. 

See Lindley on Companies 6th ed. p. 194 and Reynell v. Lewis [1846] 15 
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In the absence of an express contract one of several promoters cannot sue another 
for remuneration for his promoting services 1 , but a person assisting promoters can sue 
for remuneration for his services, if there is a contract to pay for them 2. Promoters are 
not, as such, agents or liable for the acts of each other ; but an authority to act for each 
other may be inferred from the terms of a public prospectus or from contract 3. 

A man is not necessarily a promoter because at the time he acquires property he 
contemplates that at some future time he may form a company to purchase 
the property 4, and if he does not become a promoter until after the 
acquisition, his only duty is to see that the amount of his profit is known 
to the purchasing company ; otherwise the company may rescind the 
contract5. But if he has disclosed that he is making a profit and fails 
to make known the amount, rescission is the only remedy for the company 
4. If that has become impossible, the profit cannot be recovered nor 
damages had 4. 

If the purchase is not completed by conveyance of the property, recission may be 
had, whether the misrepresentation was made fraudulently or innocently 6 ; but where 
the purchase has been completed, rescission can only be ordered when fraud is estab¬ 
lished 7. 


When a 
person 
becomes 
promoter. 

Com¬ 
pany’s 
right of 
rescission. 


If at the time of acquiring the property the vendor was also a promoter, the com¬ 
pany can either rescind the contract or retain it reducing the purchase money to the 
amount the promoter actually spent upon the purchase in relation to the property 8 . 

If the company cannot restore the property in the same state as that in which it 
was bought, there is no remedy against the vendors except by an action for deceit 9 . 
Remedy Lmdley M. R. said : “Fraud may exclude the operation of the principle 

vendors. ^ 3 V ° idabIe C ° ntraCt Cannot be rescined or set aside after the position 

of the parties has been changed, so that they cannot be restored to their 
former position” 10 . 


„ a 1™^ Whe ^ her 3 State ? nt i3 misIeadi "S. the prospectus must be considered 
as a whole, and if it. tendency is to deceive, there is no need to point out some one 
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s:; » v : sfts/iK “ aS" WS-a? ■> -« 

Smith v. Chadwick (supCal^atpTioi.^ ' SmiA V ' (supra, « p . 20 1 . 
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Lord Lindley said 1 : 


Construe 
tion of 
prospec¬ 
tus. 


"If a man uses language which taken in its natural sense 
conveys a wrong impression, he can not be heard to say he did not intend 
to deceive." A man is answerable for what any one might reasonably 
suppose to be the meaning of the words he has used 2 . But the plaintiff 
must prove that he understood the statement in the sense in which it is 
false 3 . The prospectus is read as a whole and “people cannot be expected ” 
as pointed out by Lord Halsbury L. C. "to analyze their own mental sensation so 
minutely as to be able to explain what particular statement had induced them to be¬ 
come subscribers," 4. 

A general commendation however is not a false statement even if too highly 

What is a Coloured ; but t0 say that somethin S is expected when in reality it is not, 
false state- ° r tbat tbe directors have an intention to do something when they have 
ment. not » is a mis-statement of fact 5. A statement that property has been 

acquired, which has not in fact then been acquired, will be a ground for an 
action against directors, even if the property is acquired a few days after the allotment 
of shares 6 . The speeches of a chairman of directors at a meeting of the company or 
reports issued to shareholders or furnished by agents of the directors, are not evidence 
against the company 7 . 

It is not necessary that the representation should be directed to the person injured. 
Repres- It is sufficient if it be made to some one with the intent that it shall be 
need not re P eate d and acted upon by the person who is subsequently injured 8 . 

be direct. 

A misrepresentation, to entitle an allottee to relief, must be one of fact 9. Where 
it was stated that more than one half of the first issue of shares had already been subs¬ 
cribed for when in fact such subscription was a sham one, this was held to 
Misrepre- be a misrepresentation entitling the applicant to recission 10. This too was 
must be* 1 2 3 4 5 6 * 8 9 10 11 12 * 14 ^eld in the following cases:—where it was falsely stated that the surplus 
one of fact, assets as appearing by the last balance-sheet amounted to upwards of 

10,000 l ; where it was falsely stated that a particular mine was in full 
operation and making large daily returns 11 ; where it was falsely represented that the 
patented articles were a commercial success 12 beyond the experimental stage 13 ; where 
a promoter who was to get a part of the purchase money was untruly put forward as one 
of the vendors 14 ; where it was stated untruly that the vendor was to pay all the preli- 


1. Arnison v. Smith [1889] 41 Ch.D. 348 at p. 372. 

2 . Per Cotton L.J. in Arkright v. Newbold [1881] 17 Ch.D. 301 at p. 322. 

3. Smith v. Chadwick [1884] 20 Ch.D. 27, on appeal 9 App. Cas. 187. 

4. Macleay v. Tait [1906] A.C. 24 at p. 26. 

5. Karberg’s case [1892] 3 Ch. 1 at p. 11. 

6 . Me Connel v. Wright [1903] 1 Ch. 546. 

7 * R G ° ld Minin S Co. [1883] 22 Ch. D. 593 ; Djambi Rubber Estates [1912] 

W.N. 192, affd. on appeal 29 T.L.R. 28. 

8 . Andrews v. Mockford [1896] 1 Q.B. 372. 

9. Eaglesfield v. Londonderry [1877] 4 Ch.D. 693 at p. 702. T , 

10. Ross v. Estates Investment Co. [1868] 3 Ch. App. 682 ; Kent v. Freehold Land 
Co. [1868] 3 Ch. App. 493. In this case it was held that a member could not 
get relief after presentation of a winding-up petition. 

11. Reese River Silver Mining Co. v. Smith [1869] 4 H. L. 64 ; see also Lagunas 
- „ Nrtrate Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 392. 

12. Stirling v. Passburg Grains Syndicate [1891] 8 T. L. R. 71. 

Greenwood v. Leathershod Wheel Co. [1900] 1 Ch. 421. 

14 . Capel &. Co. v. Sims S. C. Co. [1888] 57 L. J. Ch. 713. 
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minary expenses 1 ; where it was stated untruly that the company was the sole manu¬ 
facturer of asbestos in France and had a practical monopoly 2 ; where it was stated that 
no promotion money was to be paid, while in truth a large sum was to be paid in this 

way 3. 

The statement that something will be done is not a statement of an existing fact 
4 ; but a representation of belief, opinion, expectation or intention is a representation 

of fact, for “the statement of a man’s mind is as much a matter of fact as 
What is the state of his digestion” as observed by Lord Justice Bowen 5. There 

is no safety in ambiguous statements which in one sense are true, but in 
another sense are not true—“which keep the word of promise to the ear and break it to 
the hope,” for the rule is that the applicant is entitled to put any reasonable construc¬ 
tion on such a statement and if according to that construction it is untrue, he is entitled 
to relief 6. 

If the prospectus is based upon the report of an expert which contains false state- 

ments of fact, a person who applied for shares relying on the report may 
Report of . , , . . , , , ^ 7 

expert. rescind the contract, unless the directors had clearly warned the public 

that\they did not vouch for the accuracy of the report 7. Concealment 

in a prospectus may amount to fraud 8. 

A statement in a prospectus as to the persons who are to be directors is a matetial 

statement, and if untrue, a person subscribing on the faith of it is prima facie entitled 

What is a to rescind 9 - So, if before the allotment some of the directors mentioned in 

material the prospectus retire and the fact of retirement is not communicated to 

emen . the allottee, he would be entitled to rescind the contract and claim a refund 

of the money paid by him 10. It is misrepresentation to state in a prospectus that share 

capital has been “subscribed” when it has only been allotted in fully paid up shares 11, 

or that the company has contracted for purchase of a property, when in fact there is 
negotiation only 12. 

A misleading statement in a prospectus is an “untrue” statement and the liability 

What is r:l l P ir ti0n , iS abSOlUte - Per8 ° ns is9uin S -eh statements can 
‘•untrue * P ' a lhty under the statute by proving that they had “reasonable 

statement. ^ d - behevmg and did in fact be.ieve the statement to be true. The 

Court wdl refuse to give effect, as against a shareholder to a trickv waiver 

clause in a prospectus or application form 13 “I ■. ° aer, to a tricky waiver 

Blackburn, “that whenever a man inorder to' tW ’' observed Lord 

-- orderto induce a contract says that which is in 


1 . 

2 , 


Ht^ lber M n G ? V u Conces 9ions Co. [18921 9 T L R n* 
Stick""8 T. L. R. lil 


3. Lodwick v. Ear. of"Fe„h [ 1884] T L R V 

4. Beattie v. Ebury [18721 7 Pk a 1 

a B. D. 562. 1 7 Ch - App ' 777 P- 804 ; Bellairs v. Tucker [1884] 13 

5. Edgington v. Fitzmaurice [18851 29 pk n ach 

SsHH’F" E ""“ iffil ”^ Sn. »U 

SSSBiaaww ’ c ° mm ' 


6 . 

7. 

8 . 

9. 


10 . 

11 . 

12 . 

13. 


Arnison v. Smith [ 1889] 40 Ch D 567 
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his knoweldge untrue with the intention to mislead the other side, and induces them to 

enter into the contract, that is down right fraud.I further agree in this, that when a 

statement or representation has been made in the bona fide belief that it is true and the 
party who has made it afterwards comes to find out that it is untrue, and discovers 
what he should have said, he can no longer honestly keep up that silence on the subject 
after that has come to his knoweldge thereby allowing the other party to go on, upon 

a statement which was honestly made at the time when it was made, but which he has 
not now retracted when he has become aware that it can be no longer honestly perse¬ 
vered in ; that would be fraud too...And I go on further still to say what is perhaps not 
quite so clear, but certainly it is my opinion, where there is a duty or an obligation to 
speak, and a man in breach of that duty or obligation holds his tongue and does not 
speak, and does not say the thing he was bound to say, if that was done with the inten¬ 
tion of inducing the other party to act upon the belief that the reason why he did not 

speak was because he had nothing to say, I should be inclined myself to hold that that 

was fraud also” 1. 

A misstatement of intention is a misstatement of fact, and if the allottee was misled 

by it, an action of deceit may be founded on it. Where an allottee has been induced to 

take shares or debentures both by his own mistake and by a material misstatement by 

the directors, and the former receives injury thereby, the latter may be made liable in an 
action for deceit 2. 

The provisions in the articles or in Tabic A apply only to notices relating to the 
Notice. ordinary business of the company, and service in the way there pointed out 

is not sufficient for the purpose of fixing a shareholder with knowledge of 
a misrepresentation which would entitle him to repudiate his shares, unless he had been 
guilty of laches after notice of the misrepresentation 3. 

If the prospectus states the effect or terms of a document and offers it for inspec¬ 
tion, the intending subscriber is not bound to inspect it. Jessel M. R. observes : “When 
men issue a prospectus in which they make statements of the contracts made before the 
formation of the company, and state that the contracts may be inspected at the office of 
the solicitors, it has always been held that those who accepted these false statements as 
true, were not deprived of the remedy merely because they neglected to go and look at 
the contracts” 4. “It was argued for the company”, said Lord Watson, “that inasmuch 
as the contracts for the purchase of the concession were generally referred to towards the 
end of the prospectus, the respondent must be held to have notice of their contents. 
This appears to be one of the most audacious pleas that ever was put forward in answer 
to a charge of fraudulent misrepresentation. When analysed it means simply that a 
person who has induced another to act upon a statement made with intent to deceive 


niS Victim euuaiiwv 


must be relieved from the consequences of his deceit, if he has given i 
tive notice of a document the perusal of which would expose fraud” 5. 

In the case of non-disclosure however, says Eve J., “there must be something more 
clo8u^* 8 " than mere non-disclosure proved before misrepresentation is established ; it 

must, I think, b£ shown that the non-disclosure is the non-disclosure of 


something the disclosure of which would falsify some statement in the prospectus” 6. 


1. Brownlie v. Campbell [18801 5 App. Cas. 925, 950. 

2. Edgington v. Fitzmaurice [1885] 29 Ch. D. 459 C. A. 

a Jr or ^ on & Staffordshire Fire Insurance Co. [1883] 24 Ch D. 149. , 

4. Redgrave v. Hurd [1881] 20 Ch. D. 1 at p. 14 ; see also Smith v. Chadwick 
[1884] 9 App. Cas. 187, 20 Ch. D. 27. 

5. Aaron’s Reefs v. Twiss [1896] A. C. 273 at p. 287. 
o. Christenville Rubber Estates (supra). 

36 
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An underwriter who takes shares relying on the names of the directors cannot 
An unaerw , nrrvmectus 1 ; but it is not neces- 

“ him'to'show' that ^of was fraudulently made or was 

known to the directors to be untrue 2. ....... 

A director who was aware that a prospectus was being issued to the public, but did 
not trouble to read it, abstained from inquiry as to its contents and gave no 
Effect of nodce undet t he Act, is responsible for the contents of the prospectus 3 ; 

omislfo'n & and a director who subsequently adopted a prospectus he had not originally 

adoption. approved was also held liable 4. 

If the directors discover a mistake in the prospectus, it is their duty to point it out 
in unambiguous terms, and not merely to send a new prospectus correctly 
Their duty, stating the facts 5. As to the measure of damages, see the cases noted 

below 6. 

If the misstatement is due to a mistake of law, the fact that the directors took the 
opinion of counsel will not protect them 7. 

Where the directors make a statement to existing shareholders, they have a higher 
duty to such shareholders than to the general public and may come under liability for 
dereliction of that duty in a case falling short of actual fraud 8. 

Those persons who buy in the market cannot, as a general rule, sue under this sec¬ 
tion, nor will false report made by directors to a general meeting entitle a 
person who buys shares on the faith of it from a shareholder to rescind his 
contract 9. But this rule does not apply where it is shown that the pros¬ 
pectus was intended and used to induce purchasers in the market to buy the shares 10. 
Where however a person applied for shares on looking at a proof prospectus which 
was subsequently issued, it was held that he could not sue for loss sustained by reason 
of the statements alleged to be untrue, as he had agreed to underwrite the shares before 
the issue of the prospectus 11. 

If one prospectus fulfils the statutory conditions, but another does not, only those 
who subscribed on the latter are entitled to relief 12. 

A number of persons who subscribe on the faith of the same prospectus may join 

joinder of ** p ^ ainti ^ s in one action J but each must prove separately that he was in- 
parties! ° duCed t0 take the skare3 by the untrue statements in the prospectus 13. 

Claims for rescission against the company and damages against the direc¬ 
tors may also be included in one action 14. 


Who can 
sue. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 

12 . 

13 . 

14 . 


Batey V. Keswick [19011 W. N. 167, 85 L. T. 18. 

sis&^s ’ u 

3 ^ P ' 569 ' 

Per Lord Lindleyin Shepleard ^v B 118775 2 ° P ‘ D - 4 

Nocton v. Ashburton (19U1 A r B o»° me 119045 A ‘ C 342 ‘ 

Peek v. Gurney [1873]!6rIA?’ 2 “ PP ’ 955 ' 56 ' 

Andrews v Mockford [1896] 1 O B 372 

r. t. jo. 

8 Horseless Carriage Co. [1900] 1 Q. B. 504. 
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A director who has paid damages for loss arising out of misrepresentation in the 

Contribu- pr ° SpeCtUS Can recover contribution from co-directors who might have been 
tion. liable in the first instance 1. Where the directors know that one of their 

body is obtaining subscription for the shares, the company is responsible for 
representations made by him 2. 

The principle actio personalis moritur cum persona applies where no property, pro¬ 
ceeds or value of property have been received by the deceased director and 

sonalis^&c addec * CO ^ is e8tate 3 * Where a person who has taken shares on the faith 

of a fraudulent prospectus dies, his executors however can commence or 

continue an action for the loss suffered by his estate 4 ; but where the 
director or promoter charged dies, executors cannot be sued unless his estate has bene¬ 
fited by the fraud 5, and the action will fail unless a complete judgment has been 
obtained for an ascertained amount before the defendant’s death 6. 

Directors may be convicted of conspiracy by inducing persons to subscribe for 

Criminal shares or debentures by fraudulent statements 7. Statements made to the 
liability of ^ irectors by the vendors or promoters do not alone afford reasonable 
director. grounds for believing the truth of the matter stated 8. If the statement 

complained of is contained in a report set out in the prospectus, the com¬ 
pany is responsible if the report was fraudulent on the part of the company’s agent 9. 

The directors of a new company had conspired to deceive the members of the 
committee of the Stock Exchange and to induce them, contrary to the intent of certain 
of their rules, to order a quotation of the shares of the company in the official list of 
the Stock Exchange and thereby to induce members of the public to believe that the 
said company had complied with the said rules so as to entitle it to have shares quoted 
in the official list of the Stock Exchange : held , the averments, if proved, sufficiently 
supported the charge of criminal conspiracy 10. 

Where a person applies for shares on the misreading of the prospectus and not 

Effect of ° n t ^ C * ts re P resentat ion, he is not entitled to resile from the 

misreading contract 1 1* A person, who before the registration of a company applies for 
prospectus, shares on the faith of a prospectus, ought to be treated as having become 

aware of any variations between the prospectus and the memorandum of 
association at the earliest possible opportunity 12. 

Allotment. 


101 . (i) No allotment shall be made of any share capital of a 

company offered to the public for subscription unless the amount stated 
Restric- In the prospectus as the minimum amount which in the opi - 

allotment mon °f the directors must be raised by the issue of share 

capital in order to provide the sums or, if any part thereof 


1. Gerson v. Simpson [1903] 2 K. B. 197 C. A. 

2. Hilo Manufacturing Co. v. Williamson [1911] 28 T. L. R. 164 C. A. 

3 . Geipel v. Peach [1917] 2 Ch. 108. • . 

4 . Twycross v. Grant, No. 2 [1879] 4 C. P. D. 40. 5. Peek v. Gurney (supra), 

o. Phillips v. Homfray [1883] 24 Ch. D. 439 ; see also Davoren v. Wootton [1900 J 

o a j ^3. 7 . Queen v. Aspinall [1876] 2 Q- B. D. 48 C. A. 

8. Adams v. Thrift [1915] 1 Ch. 557, affirmed by C. A. in [1915] 2 Ch. 21. 

Mair v. Rio Grande Rubber Estates [1913] A. C. 853. 

10 . Reg. V Aspinall [1876] 36 L. T. 297. , _ , 

11 . Bansidhar v. Tata Power Co. [1925] B. 272, 27 Bom. L. R. 330, 87 I. C. 547. 

12 . Peel-s case [1867] 2 Ch. App. 674. 
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is to be defrayed in any other manner, the balance of the sum re¬ 
amed to be provided in respect of the matters specified in sub-section 
( 2 ) has been subscribed, and. the sum of at least five per cent, thereof 
has been paid to or received in cash by the company. 

(2) The matters for which provision for the raising of a mini¬ 
mum amount of share capital must be made by the directors are the 

following, namely :— 

(a) the purchase price of any property purchased or to be 
purchased which is to be defrayed in whole or in part 
out of the proceeds of the issue ; 

( b ) any preliminary expenses payable by the company and 
any commission so payable to any person in considera¬ 
tion of his agreeing to subscribe for or of his procuring 
or agreeing to procure subscriptions for any shares in 
the company ; 

(c) the repayment of any moneys borrowed by the company 
in respect of any of the foregoing matters, and 

(d) working capital . 

(2 A) The amount referred to in sub-section (1) as the amount 

stated in the prospectus shall be reckoned exclusively of any amount 

payable otherwise than in cash and is in this Act referred to as the 
minimum subscription. 


(2B) All moneys received from applicants for shares shall be 
deposited and. kept in a scheduled bank as defined in the Reserve 
Bank of India Act, 1934, until returned in accordance with the pro¬ 
visions of su -section (4) or until the certificate to commence business 
is obtained under section 103. 

°f ar }y contravention of the provisions of sub¬ 
section (2B) every promoter, director or other person knowingly resbon- 

Ct sMl b ‘ 

not ( be less “C "five V pel'c“, “of *1“°" °" ? ach shate ! h ?" 
share. P ent- ot the nominal amount of the 
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from the expiration of the one hundred and nintieth day : Pro¬ 
vided that a director shall not be liable if he proves that the 
loss of the money was not due to any misconduct or negligence 
on his part. 

(5) Any condition requiring or binding any applicant for 
shares to waive compliance with any requirement of this section 
shall be void. 


(6) This section, except sub-section ( 3 ) thereof, shall not 
apply to any allotment of shares subsequent to the first allot¬ 
ment of shares offered to the public for subscription. 

(7) In the case of the first allotment of share capital pay¬ 
able in cash of a company which does not issue any invitation 
to the public to subscribe for its shares, no allotment shall be 
made unless the minimum subscription (that is to say)— 

(a) the amount (if any) fixed by the memorandum or 
articles and named in the statement in lieu of pros¬ 
pectus as the minimum subscription upon which 
the directors may proceed to allotment ; or 

( b ) if no amount is so fixed and named, the whole 
amount of the share capital other than that issued 
or agreed to be issued as fully or partly paid up 
otherwise than in cash ; 

has been subscribed and an amount not less than five per cent, 
of the nominal amount of each share payable in cash has been 
paid to and received by the company. 

(8) Sub-section ( 7 ) shall not apply to a private company or 
to a company which has allotted any shares or debentures 
before the commencement of this Act. 

By the Companies (Amendment) Act, 1936, sub-sections (1), (2), (2A), (2B) and (2C) 

have been substituted for the original sub-sections (1) and (2). This was 
Amend- suggested by s. 39 cf the English Act of 1929. By the said amending Act 

in sub-'S. (4) for the word “twenty” the word “eighty”, for the word thirty 
the word “ninety” and for the word “thertieth” the word “ninetieth” have been substi¬ 
tuted. For the effect of these amendments see Introduction. 

The original sub-sections (1) and (2) ran thus : 

101. (i) No allotment shall be made of any share capital of a company 

Restriction offered to the public for subscription, unless the following 

as to allot- conditions have been complied with, namely :— 
ment. 

(a) the amount (if any), fixed by the memorandum or articles 
and named in the prospectus as the minimum subscription 
upon which the directors may proceed to allotment ; or 
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(b) if no amount is so fixed and named, then the whole amount 
of the share capital so offered for subscription, 
has been subscribed, and the sum payable on application for the amount 
so fixed and named, or for the whole amount offered for subscription, 
has been paid to and received in cash by the company. 

(2) The amount so fixed and named and the whole amount aforesaid 
shall be reckoned exclusively of any amount payable otherwise than in 
cash, and is in this Act referred to as the minimum subscription. 

Sub-s. (2B). The following is the list of the scheduled banks in the Second Sche* 

Scheduled to t ^ le ^ e9erve Bank Act II of 1934, and the application moneys must 
banks. be kept in deposit with one of such banks. 


Ajodhia Bank, 

Allahabad Bank, 

American Express Company, Inc., 
Banco Nacional Ultramarino, 
Bank of Baroda, 

Bank of Behar, 

Bank of China, 


Bank of Communications, 

Bank of Hindustan, 

Bank of India, 

Bank of Taiwan, 

Bank of Upper Burma, 

Bengal Central Bank, 

Calcutta Commercial Bank, 

Calcutta National Bank, 

Canara Bank, 

Canara Banking Corporation, 

Canara Industrial and Banking Syndicate, 
Central Bank of India, 

Cbartefed Bank of India, Australia and China, 
Comilla Banking Corporation, 

Comilla Union Bank, 

Comptoir National D' Escompte de Paris 
Devkaran Nanjee Banking Co., 

Dinajpore Bank, 

Eastern Bank, 


Onndlay Company, Ltd., 

Hongkong & Shanghai Bankina n 
Imperial Bank of India! Cotpotati °". 

Indian Bank, 

Indian Overseas Bank, 

Indo-Commercial Bank, 

Industrial Bank of Western India 
International Bank of I n d ia 
Jwala Bank, 


Karnani Industrial Bank, 
Laxmi Bank, 
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Lloyds Bank, 

Mercantile Bank of India, 

Mitsui Bank, 

Mohaluxmi Bank, 

Nadar Bank, 

Nath Bank, 

National Bank of India, 

Nedungadi Bank, 

Netherlands India Commercial Bank, 

Netherlands Trading Society, 

National City Bank of New York, 

New Citizen Bank of India, 

New Standard Bank, 

Noakhali Union Bank, 

Oudh Commercial Bank, 

Oversea Chinese Banking Corporation, 

Palai Central Bank, 

Pioneer Bank, 

Punjab and Sind Bank, 

" Punjab Co-operative Bank, 

Punjab National Bank, 

Simla Banking &. Industrial Co., 

Thomas Cook <Sc Sons, (Bankers), 

Union Bank of India, 

United Industrial Bank, 

U. Rai Gyaw Thoo &. Co., and 
Yokohama Specie Bank. 

A contract to take shares in a company is generally constituted by an application 
and an allotment notified 1 to the applicant, the application being an offer 

take chare. an< ^ a ^ otment being its acceptance. “The course of decisions has deter¬ 
mined that to obtain a binding allotment, there must be application, an 
allotment and a communication of that allotment 2. A binding contract is not made 
until the acceptance is notified to the applicant 3. If the notice of allotment is sent by 
post, the acceptance is deemed to be notified when the notice is posted, even though it 
never reaches the applicant 4, provided the offer is one which can be accepted by a letter 
sent through post 5. An allottee will not be constituted a member unless he has notice 
of the fact of allotment. A formal notice is however not necessary if he is made aware of 
the fact 6. The mere entry of his name on the register of members is not sufficient for 
the purpose 6. Where allotment was made long after the application and notice of 
allotment was said to have been sent just before the company went into liquidation 
and it was not shown when the name of the applicant was put on the register of 

1. Pellat’s case [1867] 2 Ch. App. 527, 535 ; Grissell’s case [1866J 1 Ch. App. 528. 

2. Per Lord Justice Page-Wood in Universal Banking Co., Roger’s case [1868] 3 Ch. 
App. 633 (637), 41 L. T. 298 ; see also Mohan Lai v. S. G. Cotton Mills [1900] 4 
C. W. N. 369. 

3. Nicol’s case [1885] 29 Ch. D. 421 ; Pellat's case (supra). 

4 . Harris’s case [1872] 7 Ch. App. 587. 

5.. Household Fire Insurance Co. v. Grant [1879] 4 Ex. D. 216 C A.; Henthorn v. 

Fraser [1892] 2 Ch. 27 at p. 33 ; Bruner v. Moore [1904] 1 Ch. 305 at p. 316. 

6. Gunn’s case [1867] 3 Ch. App. 40. 
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members, it was held that the applicant was not a member of the company 1. Allot¬ 
ment should be made within a reasonable time and a person is not bound to accept 
an allotment made after the lapse of a reasonable time 2. As to the meaning of 
allotment, see the cases noted below 3. 

An allotment is none the less an allotment although money paid by the applicant 
is subsequently returned on its being found that the prospectus contained misleading 
^ ^ statements 4. Allotment once made and communicated cannot be 

cancelled 5, as that would be reducing the capital of the company 6 . 

An allotment of shares is an act of the company by which the applicant for shares 
Allotment becomes the holder of unappropriated shares. While shares standing in the 
and trans- name of A cannot be allotted to B even with A’s consent, such shares may 
^ er ‘ be transferred by A to B, the company’s power of interference in respect of 

such transfer being determined by its articles of association 7 . 

The offer or the acceptance may be oral 3. Before notification of the acceptance is 
Offer&ac- received 8 , or if sent by post, posted 9, the offer may be withdrawn and 
ceptance repayment of the deposit money claimed 10. Even if the offer is made in 
orall writing, it may be withdrawn orally 11 . But an withdrawal is effective 

only when it reaches the company and not at the time of posting 12. An 
allotment made without application, the allotment money not being paid, is illegal 
and the directors who make such allotment are guilty of misfeasance 13. They are 
also guilty of misfeasance if they are party to a calculated and deliberate fraud in the 
floatation of the company and in the conduct of its business 13. 

Effect of There is no contract however where the offer to take shares is made by 

mistake. a man who believes it to be a totally different company 14 

An allotment may be made conditionally. In such a case the allottee does not 

^ 3 uT ' "f tHe COnditi ° n 19 PetfOTmed ' if hi, name is 

lotrnent.” nd i wh ere there is a conditional application 

not ad idem 16. Wh^h^ 

allot unconditionally 17 0 Z be T ' “ Mbe "» 

___ 6 may be e stopped from contending that the 

Radhe Sham v. Prabh Dayal [19361 L 16 161 I 

Bo „ L R . a 150 
l'»l 3 ch. App. ,0. 

” o-'D. 30, i * „„ |KI0 , sch 

Sorabji v Iswardas [1886] 20 Bom. 654 

Ri«Xa®rU877H c“d U 7 7 4 U [ 1937 > L 8l2 - 

R 388Tsn ! io 8691 4 Ch App. r ?7 n 8 • Aw' ll 9 p 041 1 3^6 V ' 

Ritso s case isSpta) ’ ' V ' ^ Ml “ S 119331 

Henthorn v. Fraser (supra) 

Indian States Bank v Sardor c- l 

Baillie’s case [1898] ICh. 110 . Slngh [1934 1 A - 855, 154 I. C. 33. 

pitzel v. Chinese Corpn. [18991 fin T t 
Roger s case [1868] 3 Ch Ann 3 47. 

S. Sen [1918] 40 All 45 15 a^t l ^°°d’s caser 18731 iq p i-ys ~ 

Ramanbhail. GhaUmU^gh - B 893 - ^ 15 ^ 236 * Powe11 

i Dorn. 595 at p. 600. 
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allotment is void on the ground of non-fulfilment of condition, when by hi 8 conduct 
that is, by accepting the position as shareholder, by accepting dividend, by filing suitor 
it and by pledging the shares, he has waived the condition 1. 

Where a person takes some shares on condition that he would be appointed chair¬ 
man of the local board of directors, and he is allotted shares and appointed chairman but 
subsequently there is a breach of the condition by his dismissal, his remedy i s by an 
action for damages and not for getting his name removed from the register of members 2. 

Where an application is made before, but allotment notice is sent after, incorpo- 
^ ration of the company, they constitute a complete contract 3. An agent to 

through a PP ! V f° r shares will not necessarily be deemed to have authority to receive 

agent. notice of allotment 4. In ordinary circumstances the application for shares 

is a mere proposal which may be withdrawn before acceptance is commu¬ 
nicated, communication to the agent through whom the application was made being 
sufficient 5. But where the authority given by the applicant to a person to apply for 
shares is a continuing and irrevocable authority coupled with an interest, the former is 
not entitled to withdraw 6. In the case of underwriting or 9ub-underwriting the 
filling up of an application form is neither necessary nor appropriate 5. 

S. 6 of the Indian Contract Act IX of 1872 says : “A proposal is revoked—(1) by 
the communication of notice of revocation by the proposer to the other party ; (2) by 
the lapse of time prescribed in such proposal for its acceptance, or, if no time is prescrib¬ 
ed, by the lapse of a reasonable time, without communication of the acceptance.” If 
the proposer revokes his offer before acceptance, sub-s. (1) mentioned above applies. 
Even if he does not revoke, sub-s. (2) applies after the lapse of a reasonable time 
unless of course the proposer’s conduct amounts to a waiver of the revocation 7. 
Care should be taken that nothing is introduced in the letter of allotment differing 

from the terms of the prospectus or the application form, for in such a case 
al of pro-^ a PP^ cant may withdraw as there is no completed contract 8. If a new 
po9al. term is introduced the allotment letter is no longer an acceptance, but it is 

a new offer which must be accepted before there is a contract 9. Thus 
where a man applied for shares and got an allotment letter marked “not transferable”, 
it was held that there was no contract and the applicant was allowed to repudiate the 
shares 10. 

To allot less than the number of shares applied for does not constitute a binding 
Contract contract, unless words in the application authorize a partial allotment 11* 

binding Where the directors allotted shares on terms which were illegal, e. g., that 

and where they should be paid for by fees earned, it was held that there was no 

not * contract and the allottee was not a shareholder 12. 

An allotment made on an application signed in a false name constitutes a good 
contract, if the applicant intended to get the benefit of the shares. In such a case he 


1 . 

2 . 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


'. Peoples Bank of N. India [1935] L. 691 ; see also Piara Singh v. 
nk [1915] 28 I. C. 53 ; Peoples Bank of N. India [1936] L. 700. 
lk of N. India (supra). 3. Downes v. Ship [1868] 3 H. L. 343. 


Hargopal v 
Peshwar Bank 

Peoples Bank of N. India (supra). 

Robinson’s case [1869] 4 Ch. App. 322. 

Per Warrington L.J. in Pole’s case [1920] 2 Ch. 341. 
Ibid (Carmichael’s case [1896] 2 Ch. 643 applied). 


Ramlal Sao v. Malak 
Jackson v. Turquand 


37 


1939] N. 225,11939] N. L. J. 305. 
j ——'v... »• i uujuauu L 1869] 4 H. L. 305. 

Per Cotton L. J. in Hussey v. Horne-Payne [1878] 8 Ch. D. 670. 
Duke v. Andrews [1843] 2 Ex. 290. 

Ex. Parte Roberts [1852] 1 Drew. 204. 

National House Property Co. v, Watson [1908] S. C. 888. 



290 


INDIAN COMPANIES ACT 


[ S. 101 


name X. But it 


will be put in a winding up on the list of contributories in his true 
will be otherwise if the application was not intended to be acted upon, as in the case in 
which the application was sent inorder to increase the supposed number of shares 

aPPU ^hi°allotment must be made within a reasonable time of the application, other- 

wise the applicant may repudiate the shares 3. The Court has jurisdiction 

Repudia- tQ speci fi ca ll y enforce a contract by a person to take and by a company to 
tion. 

allot shares 4. 

Unless the articles otherwise provide, the duty of making allotment primarily falls 
Who is to upon the directors and {t cannot be delegated to a purely ministerial officer 
make allot- 5. But where the articles do not specifically make such provision and state 
meat. on t he other hand that the general management of the company shall be 

by the secretaries and treasurers subject to the supervision of the directors, it was held 
that allotment by the secretaries and treasurers was valid 6. Where the power of allot¬ 
ment is vested by the deed of settlement in the board of directors the quorum of which 
is three, they have no right to delegate such powers, e.g., to two directors 7. 

In making allotment the directors should bear in mind that they are trustees of the 
Directors’ company and must allot the shares for its benefit. It is a breach of duty for 
duty in directors to issue shares to themselves and their friends in more favourable 
Hjr^tment terms than those offered to the public, unless the latter are expressly in¬ 
formed of the arrangement 8. Although the directors are not bound to 
issue shares at a premium when they are above par in the market 9, they should not 
allot them at par to members of their own body or their friends, for they should always 
seek to obtain the benefit of the premium for the company 10. If they make such allot¬ 
ment at par they must account to the company for the profits 10. Directors should not 
also allot shares to themselves for the purpose of obtaining control of the voting power 
in the company. If they do so the Court will declare the allotment invalid and rectify 
the register and in the meantime will restrain the allottees from voting in respect of the 
shares thus allotted 11. The directors may however purchase shares for the purpose of 
increasing their voting power 12. An allotment by directors is valid even though they 

themselves have not paid the allotment money on the shares held by them and such 
objection is not open after liquidation 13. 

Allotment of shares by an irregularly constituted board is prime; facie invalid ; but 
Remedy in if the articles validate an act done by a de facto director in a bona fide 

“regular beenT’f? ’ Jph ° ld the 14. A person to whom shares have 

all ° tment - , 3S the right £ ° have hiS taken off the 

_ 3 ' but he carmot d ° so after he has accepted his share 
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certificate 1. The right to rescind an allotment on the ground of fraud and misrepr 
entation must be exercised at the earliest moment when the allottee becomes aware of 
them (see the last case). For other cases on this point see notes to s. 38. 

The Court has no jurisdiction to restrain directors by injunction from going to 
Allotment allotment in contravention of this section, the proper remedy being a suit 
in contra- against the directors for breach of their statutory duty 2. If the dir**-*™ 

the section. proceed *<> make allotment in contravention of this section, the liability 

under the next section is substituted 3. But a director who was not pres¬ 
ent at the meeting at which the board determined to go to allotment is not liable 4. 


Sub-s. (3) This sub-section lays down a mandatory requirement. The applicant 
for shares is under a statutory obligation to pay 5 per cent, of the nominal amount of the 
shares applied for along with his application, and the company is also under the obliga¬ 
tion to see that he does so, and it is against public policy that any allotment should be 
made without compliance with this requirement. Hence an application for share, if 
not accompanied by any such payment, does not legally constitute a valid offer so as to 
entitle the company to demand the share money from the applicant 5. This sub¬ 
section is applicable to all allotments whether at the time of floating the company or any 
subsequent period. Any allotment which is made without payment of at least 5 per 
^ cent, of the nominal value of the shares by the applicant is therefore 

payable on inva ^ d 6. ® ut although sub-s. (6) provides that sub-s. (3) is applicable to 
application, subsequent allotments also, Mr. Justice Panckridge of the Calcutta High 

Court has held in a later case that there is nothing in this section which 
forbids the directors to allot shares to applicants who neglect to pay the application 
money in terms of the prospectus, once the first allotment has been regularly made, 
although it may be that a provision in the prospectus empowering them to do this would 
be an infringement of the Act 7. His Lordship says that this is a somewhat unsatis¬ 
factory conclusion. But it is submitted respectfully that this is due to the unsatisfactory 
drafting of the amendment. Sub-s. (1) which forbids an allotment where five per cent. 


of the amount of share subscribed has not been paid to or received in cash by the 
company, does not by reason of sub-s. (6), apply to subsequent allotments. Still by the 
retention of sub-s. (3) this difficulty has been created. This sub-section only says that 
the amount payable on application on each share shall not be less than five per cent, of 
the nominal amount of the share, but there is nothing in the section to show that a 
subsequent allotment without the payment of application money is void or voidable. 
The amount payable on application must be paid in cash or by cheque, but cheques that 
are subsequently dishonoured do not constitute payment, even though immediately 
replaced by other cheques 8, nor do cheques received and held over though subsequently 
honoured 9. Allotment made before the money is “paid to and received by” the 
company is voidable and the money is not received until the cheques are cashed 8 & 9, 


1. Pusarala v. Guntur C. J. & P. Mills [1914] 26 I. C. 349, 16 M. L. T. 538. 

2. Finance and Issue Ltd. v. Canadian Produce Corpn. [1905] 1 Ch. 37. 

3. Burton v. Bevan [1908] 2 Ch. 240 ; Hilder v. Dexter [1902] A. C. 474 at p. 480- 

4 . Burton v. Bevan (supra). , 

5. Ramlal Sao v. Malak 11939] N. 225, [1939] N. L. J. 305. See also Mutual Bank v 
Sohan Singh (infra) and Indian States Bank v. Sardar Singh [1934] A. 855. 

6. Mutual Bank of India v. Sohan Singh [1936] L. 790, 161 I.C. 952. . 

7* Happy India Insurance Co. [1940] C. 164, [1939] 2 Cal. 512, 187 I. C. 880, dis¬ 

senting from Mutual Bank of India v. Sohan Singh, supra. 

8. Mears v. Western Canada &.c. Co. [1905] 2 Ch. 353. 

9. National Motor Mail Coach Co. [1908] 2 Ch. 228. 



292 


INDIAN COMPANIES ACT 


An agreement by a company to pay a sum of money at once for future services 
and to satisfy the amount by an issue of fully paid shares may be goo 

Considera- consideration for the allotment 1. But a company annot a ° wo 
tion * hundred £ 1 shares for 10 s. each in consideration - e allottee ma ing a 

loan of £ 100 to the company 2. „ 

If an agreement is made that shares shall be allotted to a vendor or l 

t A o v S nominee,” an allotment to the vendor without giving him an opportunity 

nominee. D f ma king a nomination is bad 3. 

When upon an issue of new shares offer is made to the existing shareholders, the 
acceptance by the latter completes the contract and no allotment is nece* 
Allotment gary> Sometimes the offer is coupled with a right to renounce the shares 
of new - n f avour 0 f a third party. In such a case the directors cannot refuse to 

accept the person in whose favour the renunciation is made, relying upon 

a clause in the articles entitling them to reject transfers 4. 

If allotment is made to a minor he can at any time before or on attaining 

Allotment majority, repudiate the transaction ; but he cannot merely on the ground 

of infancy demand repayment of the amount paid 5. 

A notice of allotment, though not stamped, is admissible in evidence to establish 
Stamp. the fact that notice of the allotment has been given 6. For stamp see 
Appendix—“Stamp Duty.” 

A suit for allotment money is cognizble by a Court of Small Causes 7. 

See notes to s. 30. 

102 * 


shares. 


Effect of 
irregular 
allotment. 


(i) An allotment made by a company to an applicant 

in contravention of the provisions of [ section 98 or 

section 101] shall be voidable at the instance of the 

applicant within one month after the holding of the 

statutory meeting of the company and not later or in any case 

where the company is not required to hold a statutory meeting or 

where the allotment is made after the holding of the statutory meeting 

wit/iin one month after the date of the allotment and not later , and 

shall be so voidable notwithstanding that the company is in 
course of being wound up. 

(2) If any director of a company knowingly contravenes 
or permits or authorises the contravention of any of the provb 

“ 'SJ -bis wi,h Iespect . 1 v llo ‘f eM ’ 

resnectivelv fnr C( ? m P er ^ate the company and the allottee 
or the allottee mav I ° SS ’ ^ ai ? a ^ s or costs which the company 

_ that proceedings to recover any such loss, damage 


:es or 
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Amend¬ 

ments. 


Remedy 
for irragu 
lar allot¬ 
ment and 
when it is 
lost. 


costs shall not be commenced after the expiration of two years 
from the date of the allotment. 

By the Companies (Amendment) Act, 1936, in sub-s (1) the words in italics have 
been inserted as a private company is not required to hold a statutory 
meeting [vide .the new s. 77 (11)] and there may be allotments after the 
statutory meeting of a public company. In sub-ss. (1) and (2) the words 
and figures within square brackets have been substituted for the word and figure "section 
101” by the amending Act II of 1938. 

As to the remedy of an allottee for irregular allotment, see notes to the previous 
section. Where an allottee after discovering that the allotment has been made 

in contravention of s. 98 or s. 101 treats the contract as subsisting, as 
for example by attempting to sell the shares 1, by executing a transfer 
deed of the shares 2, by paying calls &.c. or taking dividends 3, or by 
attending and voting at a general meeting in person or by proxy 4, he 
may lose his right to avoid the allotment. 

Under this section the allotment is only voidable at the instance of the applicant. 
Until he elects to avoid the contract, it remains good 5. The Act recognizes that 

the observance of the formalities may be dispensed with, and irregular, as 
Allotment distinguished from void, transactions may be confirmed. Consequently 
onLy'^* 5 ^ a P crson may become shareholder to most, if not all, intents and purposes, 

without complying with all the formalities prescribed in that behalf by 
a statute, charter or constitution of the company, and although there may be irregu¬ 
larities in the issue of shares to him 6. So where the allottee pays allotment money 
and subsequently acts as a shareholder without objection, he will not be permitted 
to raise the question of validity of the allotment ; for once the shares have been 
registered in the name of the allottee and he has done acts only consistent with his 
being a member, he will be taken to have agreed to take the shares, or at any rate he 
will be estopped from denying that he has so agreed 7. 

Where Where allotment was made by the managing directors by virtue of a 

allotment delegated authority from two other directors who had not paid their 

is valid. allotment moneys, there was no valid allotment 8. 

It is not necessary that the dissatisfied applicant should take proceedings within 

the month after the statutory meeting or before liquidation is commenced, 

Notice if he has given notice avoiding the allotment, within the month and 

a «°V*‘ nB . commenced action within a reasonable time 9. But he will be precluded 
allotment. , , , n <r rm -j 

from avoiding the allotment, if he has expressly, or by conduct, am 

it with knowledge of the irregularity 10. A small amount of acquiescence after know 

ledge will bar an allottee’s right of rescission 10. 
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[1868] 39 L. J. Ch. 354 ; Sherman, 


Bxp. Briggs [1866] 14 L. T. 39. 

Crawley’s case [1869] 20 L. T. 96. 

Scholey v. Central Ry. Co. of Venezuela 
Exp. [1896] 66 L. J. Ch. 25. 

Sharpley v. Louth &. East Coast Ry. Co. [1876] 2 Ch. D. 663. M R7VI I R. 

Oakes v. Turguand [1867] L. R. 2 H. L. 325 ; Peek v. Gurney [ 

6 H. L. 377. 

Peara Singh v. Peshwar Bank [1915] 28 I. C. 53. 

Peara Singh v. Peshwar Bank [1915] 28 I. C. 53. 

Bank of Peshwar v. Madho Ram [1919] 51 I. C. 812. 

National Motor Mail Coach Co. [1908] 2 Ch. 228. 

Finance &. Issue Ltd. v. Canadian Produce Corpn. [1905] 1 t-n. u- 
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Sub-s. (2). If any director knowingly contravenes or permits or authorizes the 
contravention of any of the provisions of s. 101, he will be liable to compensate the 
allottee as well as the company 1. 


A director who was not present at the meeting making the allotment and did not 


Where 
director is 
not liable. 


know the irregularity is not liable, even though he was present and voted 
at a subsequent meeting confirming the minutes regarding the allotment 2. 

A member cannot be relieved from the shares upon the ground of 


Effect of 
a petition 
for wind¬ 
ing up. 


misrepresentation in the prospectus, on a bill filed after the presentation of 
a petition for winding up on which an order was subsequently made 3. 

As to cost see Barnett v. Eceles. Corpn. 4. 


A special limitation of two years is prescribed by the section for instituting pro 
Limitation, ceedings for damages against directors. 


103. 

Restric¬ 
tions on 
commence¬ 
ment of 
business. 


(i) A company shall not commence any business or 
exercise any borrowing powers unless— 

(a) shares held subject to the payment of the whole 
amount thereof in cash have been allotted to an 
amount not less in the whole than the minimum 
subscription ; and 

(b) every director of the company has paid to the com¬ 
pany on each of the shares taken or contracted to 
be taken by him, and for which he is liable to pay 
in cash, a proportion equal to the proportion pay¬ 
able on application and allotment on the shares 
offered for public subscription or, in the case of a 
company which does not issue a prospectus invi¬ 
ting the pub he to subscribe for its shares, on the 
shares payable in cash ; and 

(c) there has been filed with the reenst-ror- A i 

“c"rr D bv t'r “ otVs 
~ itkrr P v ubt c ,o ± r r e a 

statement in lieu of prospectus therc 8™at a 
( 2 ) The registrar shall on 

declaration, in accordance with tho ^ a duly verified 

certify that the company i s entitled P™ vlslons 0 / this section 

that certificate shall be conclusive J?, 00 ™ 06 *** busincss > and 

is so entitled : US1Ve evide nce that the company 


1. 

2 . 

3. 

4. 


H900] 2 Q. B h 104 Und ll868 l 3 Ch. App. 493 . 
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Provided that, in the case of a company which does not 
issue a prospectus inviting the public to subscribe for its shares 
the registrar shall not give such a certificate unless a statement 
in lieu of prospectus has been filed with him. 

(3) Any contract made by a company before the date at 
which it is entitled to commence business shall be provisional 
only, and shall not be binding on the company until that date, 
and on that date it shall become binding. 

(4) Nothing in this section shall prevent the simultaneous 
offer for subscription or allotment of any shares and debentures 
or the receipt of any money payable on application for deben¬ 
tures. 


(5) If any company commences business or exercises borro¬ 
wing powers in contravention of this section, every person who 
is responsible for the contravention shall, without prejudice to 
any other liability, be liable to a fine not exceeding five hundred 
rupees for every day during which the contravention continues. 

(6) Nothing in this section shall apply to a private company, 
or to a company registered before the commencemet of this Act 
which does not issue a prospectus inviting the public to sub¬ 
scribe for its shares or, in so far as its provisions relate to 
shares, to a company limited by guarantee and not having a 
share capital. 


The Court will not interfere to prevent the directors from commencing business 
Interfer- on t ^ ie 8 roun< ^ that all the nominal capital has not been subscribed for, 
ence by nor on the ground that the business actually commenced is on a much 
Court. smaller scale than that contemplated by the prospectus 1. 

If a company is wound up without having become entitled to commence business, 
Winding persons who have supplied goods or rendered services will have no claim 

against the company 2. Even the bank which received the application 
money cannot recover for its services 3. 

A contract can be made with a trustee for the company before its in¬ 
corporation, in which case the trustee will be personally liable, unless he 
expressly protects himself from liability by including a power to rescind the 
contract 4 . It is usual in such a case to make it one of the objects in the 
memorandum of association and also to provide in the articles that the 
directors shall adopt the preliminary agreement. But this will not bind the 
company, unless a new contract is entered into by which the company agrees to be 
bound by the terms of the preliminary agreement 5. See notes to s. 23, ante. 


up before 
com¬ 
mence¬ 
ment of 
business. 

Contract 
made be¬ 
fore incor¬ 
poration. 


1. Mac Dougall v. Jersey Imperial Hotel Co. 11864] 2 H. &. M. 528. 

2 . “Otto” Electrical Manfg. Co. [1906] 2 Ch. 390. 

3. New Druce Portland Co. v. Blakiston [1908] 24 T. L. R. 583. 

4 . Kelner v. Baxter [1866] L. R. 2 C. P. 174- 

5 . Re Olympia Ltd. [1898] 2 Ch. 153 at p. 168, following Eley v. Positive &c. Insur¬ 
ance Co. [1875] 1 Ex. D. 20 at p. 88 and Browne v. La Trinidad [1887] 37 Ch.13* 
1 at p. 19 ; Northumberland Avenue Hotel Co. [1886] 33 Ch. D. 16 ; Nata 
Land Co. v. Pauline Colliery Syndicate [1904] A. C. 120. 
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of agree 
meat. 


Borrowing 

powers. 


A resolution of the board of directors adopting the agreement will not however 
create a contract between the company and the vendor 1. A new contract 
Adoption in some case3 may be inferred from the circumstances and the conduct of 

parties 2. But the mere fact that the directors think that they are bound 
by the contract with the trustee and act accordingly is not enough, even 
though large sums of money are expended and work is done in that mistaken belief 3. 

Where the contract is purported to be made with the company itself, it is some¬ 
times prepared before its incorporation and then referred to in the memo- 
Agreement randum of assoc iation and the articles as an “agreement already drawn up 

executed and intended to be executed,” and for indentation, signed or initialled 
after incor- by some of the subscribers to the memorandum or by a solicitor. In such 
poration. & cage the agreemen t requires to be executed by the company and this must 

be done after due consideration by the directors who must exercise their judgment upon 
it, and if they are not an independent body, the company may repudiate the contract 4 . 
As regards borrowing powers it should be remembered that every trading company 
has an implied power to borrow money and to charge its property as secu¬ 
rity for payment of the loan 5. A company which borrows money to pay 
off existing debts does not thereby increase its liability 6. 

Sub-s. (1) ( a ) & (b). In order that a transaction between a company and an 
allottee of shares may amount to “payment in cash,” each party must have 
an actual demand on the other for present payment 7. Any circumstance 
giving rise to a right of set off or an agreement to render services may be a 
good payment 8. “In Fothergill’s case” 9, observed Lord Justice James, “the bargain in 
effect was to give paid up shares in satisfaction of the money which was to be paid for 
other shares. But if a transaction resulted in this, that there was on the one side a* bona 
fide debt payable in money at once for the purchase of property, and on the other side 
a bona fide liability to pay money at once on shares, so that if bank notes had been hand¬ 
ed from one side of the table to the other in payment of calls, they might legitimately 
have been handed back in payment for the property, it did appear to me in Fothergill’s 
case 9 and does appear to me now, that this Act of Parliament did not make it necessary 
that the formality should be gone through of the money being handed over and taken 

back again ; but that if the two demands are set off against each other the shares have 
been paid for in cash” 10. 

Sub-s. (2). The certificate of the registrar is conclusive and the Court will not 

Certificate taVC , a , ny evidence that there have been irregularities 11. Any allotment by 
conclusive. * publ ; C C ° mpany which ^ues a prospectus nor files a statement in 

_he" prospectus is altogether void ; but if a statement has been filed and 


Payment 
in cash. 
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Johannesburgh Hotel Co. [18911 1 Ch 119 • KWh r Z 

Higgins [18991 A. C. 263. 1 * ’ NoTth Sydne Y Investment Co. v. 

Natal band Co. v. Pauline Colliery Syndicate (supra). 

SioM^.fvnf - - 

2 Ch. 392.' • 

Harris Calculating Machine Co (1Q141 \v/ nn n 

Johannesburg!! Hotel Co. [18911 1 Ch HQ N ’ 133 ' ^ 191 ^ 1 Ch * 920. 

Spargo’s case [1873] 8 Ch. App 407 • T lr' u 

North Sydney Investment Co V Tanm 6 ? Uchemin 1 1897 1 358 ; 

Ishwardas [18921 16 Bom. 161 * * [1899] A. C. 263 ; Parshotamdas v. 

[1873] 8 Ch. App. 270. 

Spargo’s case (supra) at p. 412. 
o land, Husson &. Birkett Ltd. [1908] 1 Ch. 152 
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the registrar’s certificate obtained, inaccurate or insufficient particulars do not render the 
statement a nullity or the allotment absolutely void 1. 

Sub-s. (3). The word “provisional” means that the contract is to be read as if it 
Meaning contained a provision that it shall not be binding on the company unless 
of “provi- and until the company becomes entitled to commence business 2 ; so the 
sional. company cannot be sued on a contract whether express or implied 2. A 
cqmpany does not by its adoption of a contract of purchase made before its formation 
by persons purporting to act on its behalf incur any contractual relation with or obliga¬ 
tion to the vendor 3. A company cannot ratify a contract made before its incorpora¬ 
tion, for it was not in existence at the time 4. 

A contract made with the trustee for a company is not binding on the latter 5, 
unless a new contract is made after its incorporation 6. A resolution of the board 
adopting the contract will not suffice 7. 

Sub-s. (5). The words “every person who is responsible for the contravention” 
would include directors, managers and other executive officers and possibly the 
secretary 8. 

Sub-s. (6). The last portion of this sub-section, namely, “or in so far as its provi¬ 
sions relate” &.c. does not occur in the English Act of 1908. 

This section does not apply to a private company. 


104* (i) Whenever a company having a share capital makes 

tcfaUot* 8 an V a ll otment: of its shares, the company shall, within 
ments. one month thereafter,— 

(a) file with the registrar a return of the allotments, 
stating the number and nominal amount of the 
shares comprised in the allotment, the names, ad¬ 
dresses and descriptions of the allottees and the 
amount (if any) paid or due and payable on each 
share ; and 

( b ) in the case of shares allotted as fully or partly paid 
up otherwise than in cash, produce for the inspec¬ 
tion and examination of the registrar a contract in 
writing constituting the title of the allottee to the 
allotment together with any contract of sale, or for 
services or other consideration in respect of which 
that allotment was made, such contracts being duly 
stamped, and file with the registrar copies verified 
in the prescribed manner of all such contracts and 
a return stating the number and nominal amount 


1. Blair Open Hearth Furnace Co. [19141 1 Ch. 390. 

2. Otto Electrical Manfg. Co. (supra). 

3. North Sydney Investment Co. v. Higgins (supra). fffi741 

4. Kelner v. Baxter [1866] 2 C.P. 174 ; Melhado v. Porto Alegre &c. Ry. Co. lloni 

9 C. P. 503 at p. 505. n r 

5 . Ooregum G. M. Co. v. Roper [1892] A. C. 125 ; Hong-Kong &- China Oas 

v. Glen [1914] 1 Ch. 527. 

6. Northumberland Avenue Hotel Co. [1886] 33 Ch. D. 16. 

7. North Sydney Investment Co. v. Higgins [1899] A. C. 263. 

8. Cf. Burton v. Bevan [1908] 2 Ch. 240. 
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of shares so allotted, the extent to which they are 
to be treated as paid up, and the consideration for 
which they have been allotted. 

( 2 ) Where such a contract as above-mentioned is not redu¬ 
ced to writing, the company shall, within one month after the 
allotment, file with the registrar the prescribed particulars of the 
contract stamped with the same stamp-duty as would have been 
payable if the contract had been reduced to writing, and these 
particulars shall be deemed to be an instrument within the mean¬ 
ing of the Indian Stamp Act, 1899, and the registrar may, as a 
condition of filing the particulars, require that the duty payable 
thereon be adjudicated under section 31 of that Act. 

( 3 ) If default is made in complying with the requirements 
of this section, every officer of the company who is knowingly a 
party to the default shall be liable to a fine not exceeding five 
hundred rupees for every day during which the default conti¬ 
nues : 


Provided that in case of default in filing with the registrar 

within one month after the allotment any document required to 

be filed by this section, the company, or any person liable for 

the default, may apply to the Court for relief, and the Court, if 

satisfied that the omission to file the document was accidental 

or due to inadvertence or that on other grounds it is just and 

equitable to grant relief, may make an order extending the time 

for the filing of the document for such a period as the Court 
may think proper. 

(4) Nothing in this section shall apply to the issue and allotment 

by a company of shares which under the provisions of its articles were 
forfeited for non-payment of calls . 


By the Companies (Amendment) 
Amend- The amendment excludes 
ment. purview of the section. 


Act, 1936, the new sub-s. (4) has been added, 
forfeited shares, subsequently re-issued, from the 


oub-s. 1, (a) 


a ne directors and 


the return of li onagers are bound to furnish to the registi 

o 21 1 TIT 33 provided in this section ’ and to 

ignoTnt 0 f the ‘ n° th ? PenaUie8 in sub-, (3). A plea 

fault is not intentional,'the full or ^hT^ “ 1 ’’ ^ WhCTe ^ C 

1, (b). Inorder trt , ? h V penalty ma Y not be exacted 1. 

four cornets of the fil C e °d mP V ** ^ * ‘ S n0t necessar Y - ha - within t 

°f -he property „ h J th '“ should b * * complete identified 

shares, provided the filed" Wh ' Ch ‘ S consideration given for t 

deration, and suppHe s fu “““"f State9 pUinly the ”«»« of the cor 
- by refer ence to an unfil 

W^"n. t"673. ] - ?25 > 52 1 C 885 - see -Iso James Fitl 


Failure to 
file return 
of allot¬ 
ment. 

Sub-s. 

% 

Contract 
for fully or 
partly paid 
up shares. 
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contract which contains a full description of the consideration 1. Where there is a con¬ 
tract referred to in sub-s. 1 (b), but it is not filed with the registrar, the only consequence 
of the failure to file it will be the penalty under sub-s. (3), and the allottee is not res¬ 
ponsible as a contributory for calls as though the shares were unpaid shares 2. On the 
other hand if the consideration payable for the shares is illusory, or permits an obvious 
money-measure to be made showing that discount has been allowed, filing the contract 
with the registrar will not relieve the allottee from the obligation to pay the nominal 
value of the shares or the amount of the discount in cash. But the Court is not bound 
to inquire in each case whether the price was reasonable or whether what was given for 
the shares had a cash value in the market equal to the nominal value of the shares 3. 


Although a limited company cannot release a shareholder from the obligation to 


Where 
contract 
for fully 
paid up 
shares is 
valid. 


pay for his shares either in money or money’s worth and cannot therefore 
issue its shares at a discount, it can, provided the contract is duly register¬ 
ed, buy property at any price it thinks fit, and can pay for such property 
in fully paid up shares 4. The transaction will be valid and binding upon 
its creditors if the company has acted in it honestly and not colourably and 


has not been so imposed upon by the vendor as to be relieved from the bargain 4. 

The value received by the company is measured by the price at which the company 
Value re- agreed to buy the property, and whilst the transaction is unimpeached, that 

ceived by j s t h e on jy value which the Court can take into consideration 4. 

company. 


Set off. 


Payment in money’s worth is sufficient payment 5, so is the extinguishment of 
Payment in debt due ^ rom t ^ le company to the shareholder 6, even though no call has 
money’s been made and no debt is presently due to the company 7. It is not mate- 
worth. r i a l t j iat t h e com p an y has not entered the payment in its books 8. 

Although a company may agree to accept some other form of payment or set off 
an existing debt 9 against a present liability to pay calls 10, a release with¬ 
out payment in money or money’s worth or on payment of less than the 
full amount is ultra vires . But any circumstance creating a set off or an agreement to 
render service may be a good payment 11. 

“It is beyond the power of a limited company to release a shareholder from his 
obligation without payment in money or money’s worth. It cannot give fully paid up 

shares for nothing and preclude itself from requiring payment in money or 
money’s worth” 12. An agreement to accept the supply of goods at a future 
time against calls is not valid 13. An agreement by the company.to pay a sum of money 


Ultra vires. 


1. African Gold Concession &c. Co. [1899] 1 Ch. 414. c . n 

2 . Prem Behari v. S. B. Billimoria &. Co. [1926] 24 A. L. J. 576, 48 All. 503, 95 I.■ 
570, [1926] A. 524 ; but see Motilal v. Thakore Lai [1912] 36 Bom. 55/ » 
Hartley’s case [1875] 10 Ch. App. 157. 

3. . In re Theatrical Trust, Chapman’s case [1895] 1 Ch. 771. 

4 . In re Wragg Ltd. [1897] 1 Ch. 796 ; Pell’s case [1869] 5 Ch. App. 1L 

5. Drummond’s case [1869] 4 Ch. App. 772 ; Pell’s case [1869] 5 Ch. App. » 

Baglan Hall Colliery Co. [1870] 5 Ch. App. 346 ; re Wragg Ltd. (supra) at pp. 

835-38. 

6. Fothergill’s case [1873] 8 Ch. App. 270 ; Baglan Hall Colliery Co. (supra). 

7. Jones Lloyd &. Co. [1889] 41 Ch. D. 159. 

8. Re Theatrical Trust, Chapman’s case [1895] 1 Ch. 771. 

9. Spargo’s case [1873] 8 Ch. App. 407. 

10 . In re Wragg Ltd. (supra) ; Pell’s case (supTa). 

11. In re Theatrical Trust (supra). 

12 . Eddystone Marine Insurance Co. [1893] 3 Ch. 9. „ _ ecri 

13. Pellatt’s case [1867] 2 Ch. App. 527 ; Ex. parte Clark [1869] 7 Eq. 550. 
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at once for future services, e.g., erection of a building and to satisfy the amount by an 
issue of fully paid up shares, may however be a good consideration for the issue of those 

shares 1. 

If the consideration be in kind, the Court w,ill not inquire whether it was really of 
value equal to the nominal amount of shares issued (unless the consideration is illusory), 

or permitted of an obvious money value 2, but the written contract may 
tion^or Ca §° ver ^ ^ ar to esta blish that the consideration is not illusory, even if there 
issue of is much to point to its being excessive 3. In fact a company can agree to 
shares**'^ P urc ^ a9e property and pay for services at any price it thinks proper and 

may make the payment in shares, provided that it does so honestly and 
not colourably, and has not been so imposed upon as to be entitled to repudiate the 
bargain 4. 

• 

Where under the condition of a debenture deed the debenture-holder is allotted 

some ordinary shares on surrender of his debenture, the allotment of fully paid up shares 

£ 

in exchange for his debenture is an allotment of shares “as fully paid up otherwise than 
in cash” within the meaning of sub-s. (I), clause (b) of this section 5. 

A company cannot validly contrat for a fixed present consideration that upon 

every increase of capital a definite proportion of the new shares shall be issued as fully 
paid to the vendors 6. 

The surrender of a right to payment of a sum or bonus payable out of profits only 

when no profits have been earned is not a good consideration either in cash or in kind 
for the issue of fully paid shares 7. 

The Act does not require that the contract to be registered should identify the 

shares by numbers 8. 

As to the meaning of the word “issue,” see the cases noted below 9. 

affidav^lO 'm OVil ° ? SUb ' 9 ’ <3) Pa " iCUlarS ° f inadv ertence must be set out in the 
affidavit 10. When a document is sought to be filed with the registrar after expiry of 

PrOViS °' within'*' ! L “ and infotm the officer Presenting it that unless 

order from the Court extendingrtieh SP *“ fied ^ the regl3trar the company obtains an 
default. The eftToT^Lf, Tm Y ** ‘° Pr ° SeCUte the 

does not relieve the defaulter from liabilities 8 Y d ° CUment3 after time b V th <= registrar 

Court 11. The registration of 2 Irt T Pt ° Per V™ ^ 1 b V the 

meaning of this section. It must b 3 no c e registration of a contract within the 
i ssued as ful ly paid up and for what considemion U 7^ ^ ShaTeS 316 t0 ^ 


2* TK±?lT*4 redaIe H912] 1 Ch. 


2. Theatrical TW / 1 T J A 'U0. - 

3 rV 1897 !. 1 Ch - ^YoYgumGofdM"" 0 C n 118881 38 Ck D - 415 ! re Wragg 

It wTzltuZ [ , 19031 2 Ch 2M Mmmg Co - v - R °P- [1892] A. ’cT 1M. “ 

¥i™.SV h f|:^*§iSn'eI C °' ’■ R »l>" (■"»■> ! Hongkong So 

KS's.'fbS f'“icKra!- ,7t 

Eisner & Me Arthur’s case [191 °) A - C. 439. 

1 K. B. 263 270 741 9 Ch ’ Ap P’ 554 ; iYdY C .°- l 189 ?] 1 Ch. 348. 

10. Victoria Brickworks [ 1898 , , Y 5 ^ & D ° Ck C °’ [1904] 

css »•»•«>• 


4. 

5 . 

6 . 

7 . 

8 . 
9 . 


11 . 

12 . 
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Ratification of previous contracts with vendors of business by the board of directors 

“Contract cannot b e described as a contract in writing constituting the title of the 

in writing.” allottee within the meaning of sub-s. (1) (b) 1. 

If a liquidator finds that a contract for the allotment of shares has not been 
Stamp stamped and filed, it is his duty to stamp it at the expense of the company 

and file it when stamped 2. This section does not require that a duty 

payable on a conveyance should be levied on an agreement for allotment of shares in 
future 3. If after entering into a contract for sale the parties, inspite of the risk that 
either party may resile from the contract, refrain from getting an actual deed of convey¬ 
ance executed, they can successfully evade the payment of a higher duty 3. In the last 
cited case the vendor company entered into an agreement on the 26th January, 1921 to 
sell all their business, undertaking and assets including goodwill &c., with effect from the 
1st January, 1920. The agreement recited that the purchase shall be completed on such 
date as shall be mutually arranged. Afterwards a sale deed was executed by the vendors 
in respect of the immovable property but no deed of transfer was executed as regards the 
goodwill and movable property. The agreement deed was stamped as agreement with 
eight annas stamp : held that the agreement deed did not amount to a conveyance, 
but was merely a contract to sell, although the parties intended that when completed 
it should take effect from 1st January, 1920. So it was properly stamped. 

Sub-s. (1) (b) of this section requires the particulars of a contract “constituting the 
title of the allottee” to be filed with the registrar. If this contract consists merely of 
an agreement to transfer properties in the future, the particulars thereof cannot be 
treated as a transfer of the properties in presentioe. Sub-s. (2) clearly lays down that the 
particulars would be liable to the same stamp duty as would have been payable if the 
contract of which the particulars are supplied had been reduced to writing 4. In the 
last cited case the contract was oral; but it does not make any difference if the contract 
is in writing 5. 

Commissions and Discounts . 


105* (i) It shall be lawful for a company to pay a commis- 

Power to sion to any person in consideration of his subscribing 
commis tain or a g reein § to subscribe, whether absolutely or condb 
sions and tionally, for any shares in the company, or procuring 
prohibi- or agreeing to procure subscriptions, whether absolute 

tion of pay- i* • i r i • i •£ 

ment of all or conditional, tor any shares in the company, it me 

missions 1 * 1- P a Y ment the commission is authorised by the arth 
discounts, cles and the commission paid or agreed to be paid 
etc - does not exceed the amount or rate so authorised and 

if the amount or rate per cent, of the commission paid or 
agreed to be paid is— 


1. 

2 . 
3. 




Ramsawamy v. Chengalroya [1926] M. 380, 27 Cr. L. J. 700. 

In re X. Company [1907] 2 Ch. 92. . T T 

Incorporation of the Swadeshi Cotton Mills Co. [1932] A. 291, [1932J A*■ • J’ 
394, 131 I. C. 337, Sp. Bench [Comrs. of Inland Revenue v. Angus &- Co. ( 

23 Q. B. D. 579 (593) relied on], .. . , cni 150 

Bholaram &» Sons v. Emp. [1934] L. 530, Sp. Bench, 15 Lah. 5 , 

I.C. 781. , t c j 

Lakshmi Iron & Steel Manfg. Co. v. Emp. [1934] L. 533, Sp. Bench, 

509, 150 I.C. 790. 
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(a) in the case of shares offered to the public for subs¬ 
cription, disclosed in the prospectus ; or 

(b) in the case of shares not offered to the public for 
subscription, disclosed in the statement in lieu of 
prospectus, or in a statement in the prescribed 
form signed in like manner as a statement in lieu 
of prospectus and filed with the registrar and, 
where a circular or notice, not being a prospectus 
inviting subscription for the shares is issued, also 
disclosed in that circular or notice. 


( 2 ) Save as aforesaid and save as provided in section io5A, no 
company shall apply any of its shares or capital money either 
directly or indirectly in payment of any commission, discount or 
allowance, to any person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or conditionally, for 
any shares of the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares 
in the company, whether the shares or money be so applied by 
being added to the purchase-money of any property acquired by 
the company or to the contract price of any work to be execu¬ 
ted for the company, or the money be paid out of the nominal 
purchase-money or contract price, or otherwise. 


(3) Nothing in this section shall affect the power of any 
company to pay such brokerage as it has heretofore been lawful 

1 • ^ to, promoter of, or other 

person who receives payment in money or shares from, a com¬ 
pany shall have and shall be deemed always to have had power 

of any commission the payment of which, if made direcTbv 
the company, would have been legal under this section 7 7 

The words in italics in sub-s (2) have he™ , , , 

ment) Act, 1936. For effect of the amendment see Introduction C ° mpanieS (Amend ' 
Subject to Ae statutory Pjovwon as to paying commission for the underwriting of 

SETS « a discount 1, even by wa^^^T^ 

sue shares way 3. Contract for doing so is void 4 j ’ ^ ‘ n any other indirect 

« a T arrangement for the issue of th 1 Cann0t be enforced 5 - H an 

count. t lssue or the shares is 3 uch thn »-, 

working out there is as much ..... that m the course of its due 

will have been issued at a discount then thf 3 P °* S \ 1 lty that in the r esult the shares 
- --_^hen th of the share3 ^ 

i _ ^ ^ 


_ _ _ —/ vaiuiv 

Ooregum G.M. Co. v. Roper -“----- 

Mother Lode Gold Mines v Hill rion^i J 25 * 

Moseley v. Koffyfontein Mine! noon T - LR - 341. 

r“• Mi 

-^'Rss.ias * R *“• 
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be justified 1. In a winding up proceeding the holder of shares issued at a discoun 
must make good the deficiency 2. An agreement to issue bonus shares as fully p^d 
up to subscribers to debentures is ultra vires the company and is void 3. Upon liquida 
tion the holders of such shares will be liable to pay up the full amount in cash 3. 

A company has no power to issue shares at a discount so as to render the share¬ 
holder liable for a smaller sum than that fixed for the value of the shares by the 
memorandum of association, and such issue shall be invalid, although the contract with 
the shareholder has been registered 4. 

An agreement by a shareholder with the company to set off against future calls a 
Set off may P re9ent Ability of the company to pay cash may however be valid, if 
be valid. registered 5. An agreement by a company to grant its contractor shares 

on payment of the allotment, the balance to be recovered in cash or 
from value of goods supplied, does not contravene this section 6. 


It being ultra vires for a limited company to issue shares at a discount or by way of 


Allottee’s 

liability. 


bonus, although authorized to do so by the articles, the holders of such 
shares are not thereby relieved from liability in a winding up to calls for the 


amounts unpaid on their shares 7. 


“It is beyond the powers of a limited company”, observed Lord Macnaghten, “to 
limit the liability of shareholders in a manner inconsistent with the conditions of the 
memorandum of association. The directors therefore had no authority from the com¬ 
pany to issue shares at a discount or on any terms relieving the shareholder from liability 
to pay in full. The shareholders had no power to authorize the directors to do on behalf 
of the company that which the company itself could not authorize them to do. The 
articles of association no doubt empower the directors to issue shares on such terms as 
they think fit consistently with the provisions of the Companies Acts. The articles in 
express terms purport to authorize the directors to issue shares at a discount. That 
provision, however, is in contravention of the statute, and simply void ; neither the 
company, nor the shareholders, even if they had been unanimous, could have empowered 
the directors to do anything of the kind” 7. 

To pay commission to a person for taking shares is akin to issuing shares at a 
discount ; but they are not the same things, for if the company goes into liquidation 
before the commission is paid, the whole amount of the shares can be called up, but the 
shareholder will be an unsecured creditor for the commission and may not get in full 8. 

If the articles of association allow commission at a specified rate, a commission 


Rate of 
commis¬ 
sion and 
payment 
of a lump 
sum. 


consisting of a lump sum cannot be paid 9. The payment of a small com¬ 
mission however, e.g. 2J per cent., to the brokers for their services as such 
is not ultra vires 10. The Court will look at the substance of the transac¬ 
tion and will prohibit a pretended purchase and re-sale which is in fact only 
a device to cover payment of a commission 9. The commission may how- 


1. Trustees Corpn. (India) Ltd. v. Commrs. of Income Tax [1930] P.C. 151, 57 I A. 
152, 54 Bom. 437, 34 C.W.N. 709 ; Moseley v. Koffyfontein Mines (supra). 

2. Weymouth &c. Packet Co. [1891] 1 Ch. 66 C.A. ; Welton v. Saffery (supra). 

3. Time Table Publishing Co. [1893] 68 L.T. 649. 

4 . Almada & Tirito Co. [1888] 38 Ch. D. 415 C. A. 

5 . Jones Lloyd &. Co. [1889] 4 Ch. D. 159. 

6. Hansraj v. Asthana [1932] P. C. 240. 

7. Welton v. Safferey (supra) at p. .321. 

8. Keatinge v. Paringa Consolidated Mines [1902] W. N. 15, 18 T. L. R. 266. 

9. Booth v. New A. G. Mining Co. [1903] 1 Ch. 295. 

10 . Metropolitan C.C. Association v. Scrimgeour [1895] 2 Q.B. 604. 
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ever be of any amount X. The payment of commission must be authorized by the articles ; 
authority in the memorandum is not sufficient 2. 

A private company which had powers under its articles to pay commission to any 
person procuring subscription for its shares, offered to the plaintiff a speci- 
Disclosure ^ comm i 8S ion in consideration of her being the means of providing any 
of commis- t ^ a(; t ^ ey mig h t accept from her introduction. The amount or rate of 

this commission was not disclosed in any statement prescribed by the Act. 
A person introduced by the plaintiff advanced money to the company who allotted shares 
in respect of it and paid to the plaintiff a sum on account and in part payment of the 
commission. The plaintiff sued for the balance of her commission and the company 
counter-claimed for the payment made. It was held : (1) that the commission was not 
brokerage within the meaning of the section ; (2) that it was unlawful as not disclosed 
under the provisions of the statute, so the plaintiff could not recover the balance claimed, 
and (3) that the company could not recover the sum already paid 3. Where a person applies 
for obtaining certain shares in the expectation of obtaining some commission or special gain 
and an arrangement is made in accordance therewith by the promoters, and the appli¬ 
cation is granted, the applicant, on allotment, becomes a shareholder in presentice, abso¬ 
lutely, the breach or the unenforceability of the latter arrangement under this section 
being a collateral agreement does not in any way interfere with the liability of the person 
as contributory on liquidation of the company 4. 

In England prior to the Act of 1900 a company had no power to pay a commission 
to a person upon the issue of its share 5 capital, and the position of an 

of^hinder- underwriter was in n ° wav different 5. The word underwriting means 
writing.” agreeing to take so many shares as are specified in the underwriting letter, 

if the public or other persons do not subscribe for them 6. The considera¬ 
tion is the payment of a commission whether the underwriter is called upon to take up 
any shares or not. It has been held by the House of Lords that an agreement giving the 
underwriter an option to subscribe for further shares as consideration for underwriting is 
not an application of shares in payment of commission within the section, and is lawful 7. 

Where the shares are at a premium an allotment for less than premium, but not below 
par, is not an allotment at a discount 7. 

The underwriting letter usually authorize, the person to whom it is addressed to 

apply m the name of the underwriter should he fail to do so when called upon 8. Such 

an au horrty „ sard to be an -authority coupled with an interest” and therefore after 
acceptance by the promoter, it is irrevocable 9 * bur ir. u 

the recipient must carefully perform all condition H ' “ applying - 

‘ 5,.‘hi 8 T - L "■ 266 ' 

U930) rV 357. MUS30 ° ree EUctric Tlamwa Ys Co.' U9301A. L. ). 139, 52 All. 406, 
[1932ltc U 735 nVe9tment Trust v - Stra " d & P. s. Properties 11932] P. C. 212, 

Sid' V ' St n nd 61 P^Properlie^l'iupm) 7 ' L ' R ' 569 1 AustraIian Investment 
Hilder v. Dexter [19021 A o V^ P r a) ’ 

I 1901 \ 2 f h * 23 1- ’ ‘ 4 [overruling Burrows v. Matabele &c. Co. 

txp. Audain [1889] 42 Ch D I 

2 Ch - 6 «; Olympic & c. 


2 

3 

4 


8 

9 


Reinsurance Co. [1920] 1 Ch. 
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a binding one 1. If the words “when called upon” are used, the underwriter must have 

been first called upon to subscribe 2. In many cases the underwriting agreement itself 
establishes a contract to take shares at once 3. 

Where the underwriting letter contains a provision that it is to hold good notwith¬ 
standing any variation in the prospectus,the underwriter will not be bound if the changes 
are such as practically constitute a different venture 4. 

The retention of the underwriting letter by the promoter with the consent of the 
underwriter raises an inference that the bargain is complete 5. If the underwriting 
letter states that “this engagement is binding for two months,” the Court of Appeal has 
held that it means “this offer shall remain open for two months” and an acceptance even 
after the subscription lists were closed is binding 6. 

An underwriter who takes up shares on the faith of a prospectus containing untrue 

Repudia- 9tatements ha3 the same right to repudiate the shares as any other subs- 
tion by criber 7. But in the case noted below 8 the Court of Appeal in England 

under- decided an “important and interesting point” as observed by Lord Han- 

worth M. R. at p. 28 of the report. The plaintiff’s case was that he took 
shares in the company through certain sub-underwriters relying on some representations 
in the draft prospectus which was adopted by the company after incorporation. As 
these representations subsequently became falsified, he claimed rescission of the contract, 
removal of his name from the register of members and return of the money paid to the 
company. The plaintiff was the undisclosed principal of the sub-underwriters who gave 
him a letter of renunciation on the strength of which the plaintiff upon payment of the 
allotment money got his name registered in respect of those shares. 

Their Lordships discussed the rights of an undisclosed principal and held that 
generally speaking he is entitled to enforce the contract made by the agent on his behalf, 
but this rule does not apply where the agent contracts in such terms as import that he 
is the real and only principal. “A contract to become a member of a company is, in 
my opinion, one of that class of contracts in which an undisclosed principal cannot insist 
on taking the place of a party apparently contracting on his own account” [per Lawrence 
L. J. at p. 36]. ‘In such a case it is not right to treat the agent as necessarily interchange¬ 
able with his principal so as to enable the principal to come forward and seek to dis¬ 
affirm the contract on the ground of a misrepresentation on which he alone had relied.” 

As to the letter of renunciation it was held that the acceptance at a later date of 
the plaintiff could not be said to be an acceptance by the company of the plaintiff on the 
basis of the prospectus. The letter of renunciation printed on the allotment letter was 
in the following form : 

“When the balance (if any) due on the allotment has been paid by you this letter 
of allotment can be renounced until January, 1928 in favour of any other person pro¬ 
vided the form of renunciation below is duly completed and signed, and that the person 

in whose favour the renunciation is made signs the form of acceptance, also below... 

Renounced allotment letters must be forwarded to the transfer office of the company 

1. Consort &c. Mines [1897] 1 Ch. 575. 

2. Ormerod’s case [1894] 2 Ch. 474 i Ex. p. Cox Hughes [1896] 75 L. T. 669. 

3. Exp. Audain [1889] 42 Ch. D. I. » 

4 . Warner International Co. v. Kilburn, Brown &. Co. [1914] W. N. 61, 30 !• 

R. 284. 

5. Ormerod’s case [1894] 2 Ch. 474 ; Ex. p. Cox Hughes [1896] 75 L, T. 669. 

6. Hindley’s case [1896] 2 Ch. 121. 

I* K a £ crg ’ 3 case l 1892 l 3 Ch. 1 C. A - 

8. Collins v. Associated Q f Race Course* Ltd. [19301 1 Ch. 1. 

39 - , - 



INDIAN COMPANIES ACT 


[ S. 105 

306 

, • the reverse side of this letter, on or before January 21, 1928. Thereafter it 

as shown on the ^ ^ shar£s by deed in the ordinary way.” Then comes 

will only be possib e Directors of the Associated Greyhound Racecourse, 

omin^e to lle all the benefits thereof...Si g nature of Holder.” Then there ts a 

form of acceptance to be signed by the nominee : “I/We hereby accept the nomtnatton 
to the rights to the within-named shares, and I/we authorise you to place my/our name 
(s) on the register of members in respect of the said shares 1. 

The contract of underwriting is enforceable against the executors of the deceased 

underwriter 2, and even if there are duties of finding capital, this is not 

Deceased 
under- 


such a personal contract as to expire with the contractor 3. 


writer. 


The company should see that all the underwriters have paid their application 

money and that their cheques have been cashed, otherwise in the event of 

Caution. t ^ e i ssue being a failure a few underwriters by combining not to pay the 

application money or stopping their cheques may prevent the company from going to 

allotment as was done in Mears v. Western Canada Pulp & Paper Co. 4. It should be 

remembered that it is a condition precedent to a valid allotment that the whole of the 

application money should have been paid to and received by the company in cash. Any 

means by which money can be remitted may be used ; but the remittances or cheques 

must be cleared and the actual cash received by the company before allotment 4. 

Where the underwriting commission was authorized by the articles not to exceed 

25 per cent., an agreement for underwriting shares upon a reconstruction of the company 

for a commission of 10 per cent, was held to be perfectly legal 5. 

The words “shares offered to the public” in sub-s. 1, cl. (a) does not mean shares 

offered by a promoter to a few of his friends, relations or customers 6. For the meaning 

“Shares “placing” shares as distinguished from subscribing for shares see Gorris- 

offered to sens case [1873] 1 Ch. App. 507, 515. For other cases see notes to s. 2 
the public.” (14) and s . 92 . 

The expression “statement in the prescribed from” in sub-s. (1), cl. (b) seems to 
allow a second statement in lieu of prospectus to be filed where the original 

in the preal 9tatement did not di3clo3e the intention to pay commission. The statement 
cribed required to be filed under this sub-section with the registrar disclosing the 

form.” amount or rate of commission to be paid by the company in the case of 

a ^ ates not offeted to the public must be filed before the shares are allotted 7. 
Sub-s. (2). In respect of the words “apply any of the shares or capital money” in 
sub-s. (2) Lord Davey has sard that they naturally mean “apply its capital, either in the 

“ro irT-'T; : theymiTbedeiClib ed «• potential capital, or in the 
form or money derived from the issue nf q i , ,, . , , 

, ,, „ . e ls3ue ot 9hares 8 < and following this dictum Warring- 

J* d&s decided thst commission r^nnof • j r 

, . £ , , 9S10n cannot be paid out of premium payable to the com¬ 
pany on the issue of the shares 9 1 H y u 1 . 

, . . l ine snares 9. Unless it is possible to make the issue of the shares 

the exclusive consideration for rendering th- : , \ C 8 

--- ^ ervice contemplated under sub-s. (2) apart 

1. Collins v. Associated G. Race Ct^if Ltd '---- 


2 . 

3. 

4. 
6 . 

7. 

8 . 
9. 


Re To' v. TtV Tid’i 

limned CXP - Pat 5 he 119141 2 K B. 299 R - I9L 

Booth v. New Afrikander G M cT 119091 1 Ch - 658 - 

Sho,to v. Co (will [1909] W. 1 U]“ 5,’« T m 
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from the issue of capital, the transaction will be in direct contravention of the said sub¬ 
section 1. 


Sub-s. (3). The limits within which brokerage may be paid seem to be this a 9 
pointed out by Lord Justice Lopez : “Where it is made out that the services 
bre^ker^ge t * ie broker are reasonably necessary, that the brokers are properly employ¬ 
ed in the issue of the capital of the company and that the payment of the 
commission of so much per cent, is a fair and just payment for services rendered” 2, a 
brokerage may be paid. It would not be safe to pay more than 5 per cent. 

Shares may be issued at a premium 3 and such premium may be regarded as profit 
available for paying dividend 4. 

This section applies to private as well as public companies 1 and commissions 
illegally paid can be recovered 5. 


Power to 
issue shares 
at a dis¬ 
count. 


105A. (i) Subject to the provisions of this section, it 
shall be lawful for a company to issue at a discount shares 
in . the company of a class already issued : 


Provided that — 

(a) the issue of the shares at a discount must be authorised 
by resolution passed in general meeting of the company 
and must be sanctioned by the Court ; 

( b ) the resolution must specify the maximum rate of discount 
(not exceeding ten per cent, in any case ) at which shares 
are to be issued ; 

(c) not less than one year must at the date of issue have 
elapsed since the date on which the company was entitled 
to commence business ; 

(d) the shares to be issued at a discount must be issued with- 
in six months after the date on which the issue is sanc¬ 
tioned by the Court or within such extended time as the 
Court may allow. 

( 2 ) Every prospectus relating to the issue of the shares and every 
balance-sheet issued by the company subsequently to the issue of the 
shares must contain particulars of the discount allowed on the issue 
of the shares or of so much of that discount as has not been written 
off at the date of the issue of the document in question. 

( 3 ) If default is made in complying with sub-section ( 2 ), the con 1 - 
pany and every officer of the company who is in default shall be liable 
to a fine not exceeding fifty rupees. 

1. Banking Service Corpn. v. Toronto Finance Corpn. [1928] A. C. 333 P. C. 

2 . Metropolitan C.C. Assn. v. Scrimgeour [1895] 2 Q.B. 604 at p. 609. i r. xi 

3. Greater Britain Re-insurance Corpn. [1921] 124 L. T. 194 ; see also York 
M. Ry. Co. [1845] 16 Beav. 485. 

4 . Hoare &. Co. [1904] 2 Ch. 208. 

5. Dominion of Canada &.C. Syndicate v. Brig9tocke [1911] 2 K. B. 648. 
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Issue of 
redeemable 
preference 
shares. 


105B. (i) Subject to the provisions of this section, a 

company limited by shares may , if so authorised by its arti¬ 
cles, issue preference shares which are, or at the option of 
the company are to be, liable to be redeemed . 


Provided that — 

(a) no such shares shall be redeemed except out of profits 
of the company which ivould otherwise be available for 
dividend or out of the proceeds of a fresh issue of shares 
made for the purposes of the redemption or out of sale 
proceeds of any property of the company ; 

( b ) no such shares shall be redeemed unless they are fully paid; 

(c) where any such shares are redeemed otherwise than out 
of the proceeds of a fresh issue, there shall out of profits 
which would otherwise have been available for dividend 
be transferred to a reserve fund, to be called ‘The capital 
redemption reserve fund”, a sum equal to the amount 
applied in redeeming the shares, and the provisions of 
this Act relating to the reduction of the share capital 
of a company shall, except as provided in this section , 
apply as if the capital redemption reserve fund were 
paid-up share capital of the company ; 

(d) where any such share are redeemed out of the proceeds 
of a fresh issue, the premium, if any, payable on redemp - 
tion must have been provided for out of the profits of 
the company before the shares are redeemed. 


( 2 ) There shall be included in every balance-sheet of a company 
which has issued redeemable preference shares a statement specifying 

° ^ lS Tr ca t>T l °f tbe c°™pany consists of such shares 
and the date on or before which those shares are, or are to be, liable 

ZrinLfZt °\ er£ ? defi Z te date is fi xed ^ redemption, the 
period of notice to be given for redemption. 

the comparand ^ provisions °f this sub-section, 

faici S' Za : “be »f P’0- 

TT “wT’ P " Med h ,h ‘ a,Uc ^ °< "“ oomly 

or ill ha, redeemed 

shares up to the nominal amount of theZh * ^ avepower t0 issue 
deemed as if those shares hadZiJ t shares / ed ^med or to be re¬ 
share capital of the company shall noff md accordin sh the 

P y halL not f° r th£ Purpose of calculating 
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the fees payable under section 249 be deemed to be increased by the issue 
of shares in pursuance of this sub-section . 

Provided that, where new shares are issued before the redemption 
of the old shares, the new shares shall not, so far as relates to stamp 
duty, be deemed to have been issued in pursuance of this sub-section 
unless the old shares are redeemed within one month after the issue 
of the new shares. 

( 5 ) Where new shares have been issued in pursuance of the last 
foregoing sub-section, the capital redemption reserve fund may, notwith¬ 
standing anything in this section, be applied by the company, up to an 
amount equal to the nominal amount of the shares so issued, in pay¬ 
ing up unissued shares of the company to be issued to members of the 
company as fully paid bonus shares. 

105C. Where the directors decide to increase the capital of the 

Further company by the issue of further shares such shares shall be 

issue of offered to the members in proportion to the existing shares 

capital held by each member (irrespective of class ) and such offer 

shall be made by notice specifying the number of shares to which the 
member is entitled, and limiting a time within which the offer, if not 
accepted, will be deemed to be declined ; and after the expiration of 
such time, or on receipt of an intimation from the member to whom 
such notice is given that he declines to accept the shares offered , the 
directors may dispose of the same in such manner as they think most 
beneficial to the company. 

By the Companies (Amendment) Act, 1936, the new sections 105A, 105B and 105C 
have been inserted. Sections 105A and 105B are almost a verbatim repro¬ 
duction of ss. 47 and 46 respectively of the English Act of 1929. S. 105C is 
new. For the effects of these new sections see Introduction. 

106. Where a company has paid any sums by way of com¬ 
mission in respect of any shares or debentures or 
allowed any sums by way of discount in respect of any 
debentures, the total amount so paid or allowed or so 
much thereof as has not been written off, shall be 
stated in every balance-sheet of the company until the 
whole amount thereof has been written off. 

Debentures may be lawfully issued at a discount, but a scheme under which deben 
tures so issued give to the holders an immediate right to exchange them at 
bentures. & their nominal value for shares is invalid as it is capable of being used as a 

means of issuing shares at a discount 1. 

Payment of Interest out of Capital. 

107* Where any shares of a company are issued for the 
purpose of raising mo ney to defray the expenses of the co nstru^ 

1. Moseley v. Koffyfontein Mines [1904] 2 Ch. 108. 


Amend 

ments. 


Statement 
in balance- 
sheet as to 
commis¬ 
sions and 
discounts. 
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tion of any works or buildings or the provision of any plant 

which cannot be made profitable for a lengthened 
period, the company may pay interest on so much of 
that share capital as is for the time being paid up for 
the period and subject to the conditions and restric¬ 
tions in this section mentioned, and may charge the 
same to capital as part of the cost of construction of 
the work or building, or the provisions of plant : 


Power of 
company 
to pay in¬ 
terest out 
of capital 
in certain 
cases. 


Provided that 


(1) no such payment shall be made unless the same is 
authorised by the articles or by special resolution ; 

(2) no such payment, whether authorised by the arti¬ 
cles or by special resolution, shall be made without 
the previous sanction of the [ Central Government ], 
which sanction shall be conclusive evidence for 
the purposes of this section that the shares of the 
company, in respect of which such sanction is 

given, have been issued for a purpose specified in 
this section ; 





( 6 ) 

(7) 


before sanctioning any such payment, the [ Centra 
Government ] may, at the expense of the company 
appoint a person to inquire and report to the [Cen 
tral Government ] as to the circumstances of th( 

renuir^i may ’ bef ° re makin 8 the appointment 

_L fri* com P an y to give security for the pay 
ment of the costs of the inquiry ; 

°r nl V «■* period a: 
and such oerind ^ 11^ [Central Government ] 

which1hXo,t'S I buTd± r h he h f year 

completed or the plant provfded 

Sniper f annum exceed fo ™ pet 

[Central Government! u r rate as the 
[Official Gazette], present’ Y n ° tification in the 

the payment of the interest shall „ * 

sssssa * 
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has been paid out of capital during the period to 
which the accounts relate ; 

(8) nothing in this section shall affect any company to 
which the Indian Railway Companies Act, 1895, 
or the Indian Tramways Act, 1902, applies. 

Throughout this section the words “Central Government” have been substituted 
for the words “Local Government” by the Government of India (Adaptation 
Amend- Q f l n dian Laws) Order, 1937 which came into operation on the 1st April, 

1937. But with the exception of sub-s. (5) [proviso (5) ?] the functions 
of the Central Government under the section have, with effect from 1st April, 1938, 
been entrusted to the Provincial Governments —Vide Gazette of India dated 26th 
March, 1938, Part I, p. 440. In proviso (3) of this section the words within the second 
square brackets have been substituted for the words “such Central Government” by the 
Repealing and Amending Act XXXIV of 1939. In proviso 5 the words “Central 
Government” have been substituted for “Governor General in Council” and the words 
“Official Gazette” have been substituted for “Gazette of India” by the said Government 
of India (Adaptation of Indian Laws) Order, 1937. 

Interest on advance before the call is made may be paid out of capital, if so 
Payment authorized by the articles, provided that the directors make the payment in 
must be good faith and in the honest exercise of their discretion. The interest is due 

good faith. to the shareholder in the capacity of a creditor 1. 

In the English Act “Board of Trade” takes the place of the “Central Government” 

in the section. The words “which sanction shall.in this section” in 

proviso (2) do not occur in the English Act. 


Certificates of Shares, etc. 


Limitation 
of time for 
issue of 
certificates. 


108. (i) Every company shall, within three months after 

Limitation allotment of any of its shares, debentures or de- 

of time for benture stock, and within three months after the regis- 

certificates trat i° n t ^ e transfer of any such shares, debentures 
cer l cates. ^ debenture stock, complete and have ready for deli¬ 
very the certificates of all shares, the debentures, and the certifi¬ 
cates of all debenture stock allotted or transferred, unless the 
conditions of issue of the shares, debentures or debenture stock 
otherwise provide. 

( 2 ) If default is made in complying with the requirements of 
this section, the company, and every officer of the company who 
is knowingly a party to the default, shall be liable to a fine not 
exceeding fifty rupees for every day during which the default 
continues. 

The company should not enter on the certificate any statement that it has a lien on 

Lien not to the 9 hares 2. A certificate is prima facie evidence of title of the person 

be entered, named therein 3. ___ 


1. Lock v. Queensland Sic. Co. (1896] A. C. 461. 

2. W. Key & Son 11902] 1 Ch. 467. 

3. S. 29. 
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The holder in good faith for value of an untrue certificate has a right to damages 

. against the company but not to the shares as against the true owner 1. If 
Rights ot & ' . j ^ 

holder in the certificate is a forgery, the company comes under no liability Z even 

good faith. w hen the forgery was the act of the secretary 3. 

In the absence of any evidence that the company has ever held out the secretary as 
having authority to do anything more than the mere ministerial act of 

Secretary’s delivering share certificates, when duly made, to the true owners of the 

authority. g k are3> t h e com p an y not estopped by the forged certificate from disput¬ 
ing the claim of the plaintiffs or responsible to them for the wrongful action of the 
secretary 4. 

The certificate only shows the legal title to the shares and accordingly 

equitable t ^ e P erson w ^° re ^ es u P on the certificate should get his title made complete 

titles. by taking a transfer to his own name and getting his name registered ; 

otherwise a previous equitable title, e. g., a mortgage may intervene 5. 

The statement usually contained in a certificate that no transfer will be registered 
without production of the certificate does not render the company liable for any loss 
arising to a person holding the certificate, nor is it a contract that a transfer would not 
be registered without its production. Such a note is a mere statement of the company’s 
practice and is not a contract 6. But see the new s. 34 (3). 

Apart from this section the certificates should be issued within a reasonable time 7. 

See notes to s. 29 and s. 83. 

Information as to Mortgages, Charges, etc . 


Certain 
mortgages ( n \ 
and charges ^ ' 

to be void 
if not regis- 
tered. 


109. (i) Every mortgage or charge created after the com¬ 

mencement of this Act by a company and being either— 

purpose of securing 

any issue of debentures ; or 

a mortgage or charge on uncalled share capital of 
the company ; or 

(c) a mortgage or charge on any immoveable property 
wherever situate, o r any interest therein ; or 

nanv-'of ^ 0n 3nybook debtsof the com- 

jjciny , or 

' ^ all e probert^of tt arse ’ n ° C being a P^dge on any mov- 
able property of the company except stock-in-trade ; or 

( ) oft" 8 ' ° n the “" dmaki "S « property 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Hart v. Frontino <S*.c. Co t n "----- 

Co [1868] L R. 3 Q. L ‘ R ' 5 E *' "1 ! Bahia & San Franscisco R 

V. Tomkinson U^U^"^ 18931 1 Ch - fi l 8 ! but see Balkis Consolidated C 

SiSSassBEs?-— 

Burdett v. Standard Fvil t L> 5l5 - 

Exploration Co. 11899] 16 T. L. R. UZ. 
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shall, so far as any security on the company’s property or un 
dertaking is thereby conferred, be void against the liquidator 
and any creditor of the company, unless the prescribed parti¬ 
culars of the mortgage or charge together with the instrument 
(if any ) by which the mortgage or charge is created or evidenced, 
or a copy thereof verified in the prescribed manner are filed 
with the registrar for registration in manner required by this Act 
within twenty-one days after the date of its creation, but with¬ 
out prejudice to any contract or obligation for repayment of the 
money thereby secured, and when a mortgage or charge becomes 
void under this section, the money secured thereby shall imme¬ 
diately become payable : 

Provided that— 

(i) in . the case of a mortgage or charge created out of 
British India, comprising solely property situate out¬ 
side British India, twenty-one days after the date on 
which the instrument or copy could, in due course 
of post, and if despatched with due diligence, have 
been received in British India shall be substituted 
for twenty-one days after the date of the creation 
of the mortgage or charge, as the time within which 
the particulars and instrument or copy are to be 
filed with the registrar ; and 

( H ) where the mortgage or charge is created in British 
India but comprises property outside British India, 
the instrument creating or purporting to create the 
mortgage or charge or a copy thereof verified in 
the prescribed manner may be filed for registra¬ 
tion notwithstanding that further proceedings may 
be necessary to make the mortgage or charge valid 
or effectual according to the law of the country in 
which the property is situate ; and 

(Hi) where a negotiable instrument has been given to 
secure the payment of any book debts of a com¬ 
pany, the deposit of the instrument for the pur¬ 
pose of securing an advance to the company shall 
not for the purposes of this section be treated as 
a mortgage or charge on those book debts ; and 

(iv) the holding of debentures entitling the holder to a 
charge on immoveable property shall not be deemed 
to be an interest in immoveable property. 

(2) Where any mortgage or charge on any property of a com 
pany required to be registered under this section has been so registered , 
40 
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any person acquiring such property or any part thereoj, or any share or 
interest therein, shall he deemed to have notice of the said mortgage or 
charge as from the date of such registration. 

[In this section ‘British India’ does not include Burma or Aden, 
whatever the date of the mortgage or charge in question]. 

By the Companies (Amendment) Act, 1936, the original s. 109 has been renumber¬ 
ed as sub-s. ( 1 ) in which the original cl. (e) has been re-lettered as cl. (f) and 
Amend- t ^ e new c l, ( e ) has been inserted. By the said amending Act the new 

meot * sub-s. (2) has been added. Under the old provisions of the Act a charge or 

mortgage created over movable property of the company other than book debts or the 
uncalled share capital was not required to be registered. The first amendment requires 
such charges or mortgages to be registered with certain qualifications. The second 
amendment is designed to affect transferees with notice as from the date of registration. 
The last paragraph within square brackets has been inserted by the Government of India 
(Adaptation of Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 

The provisions of this section relating to a mortgage or charge created by a com- 
Scope. pany do not apply to a charge arising by operation of law 1. 

A “debenture” means a document which either creates or acknowledges a debt 2. It 
is usually associated with a corporation of some kind. Debentures are usual- 
Meaning ] y bonds issued by a company for Rs. 100, and are offered to the public by 

means of a prospectus in the same manner as shares. The application for 
and allotment of debentures are also similar to those in the case of shares 3. 
As to what a “charge” is, the following observation of Lord Justice Atkin should be 
^ borne in mind : “I think there can be no doubt that where in a transaction 
“charge?” ^ or va ^ ue patties evince an intention that property existing or future 

shall be made available as security for the payment of a debt and that the 
creditors shall have a present right to have it made available, there is a charge even 
though the present legal right which is contemplated can only be enforced at some 
future date, and though the creditor gets no legal right of property, either absolute or 
specia , or any legal right to possession, but only gets the right to have the security made 

available by an order of the Court. If on the other hand the parties do not 

tntend that there should be a present right to have the security made available, but only 

that there should be a right in the future by agreement such as a license to seize goods, 
there will be no charge 4 . 

The charge created by a debentute may either be 'fixed’ or 'floating’. When the 
c arge .s fixed tt affects the title to the property and the company can only 

isa floaH Pr °T V afcCted SUbjeCt t0 the cha ^ e ' But when the charge 
with the nr ^ C ° mPany ^ the OTdi ^ course of business, deal 

v. ™, s it upas the busines^reqtffres^t any'titn SeUing ’ disp ° sing ofit 


of “deben 
ture.” 


Fixed &. 

floating 

charges. 

or using 


1 . 

2 . 

3. 

4. 

5. 

6 . 


55, 99 1. C Mil 

ass?•£ W" 18 ct - D ■ *• 

Florence Und &c. Co [ 18 ^ Vn oZ [ JL 9241 1 K ' B - 431 at pp. 449-50 

C<M 1885] 29 Chi a 7if 781 10 Ch. D. 530 ; Wheatley v. Silkstone &.C. Coal 

Ch - App. 318. Hou,dswort h [1904] A. C. 355 ; Panama See. Mail Co. [1870] 5 
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down the principle that “a floating security is an equitable charge on the assets for the 
time being of a going concern ; it attaches to the subject charged in the varying condi¬ 
tions it happens to be from time to time. It is of the essence of such a charge that it re¬ 
mains dormant until the undertaking charged ceases to be a going concern or until the 
person in whose favour the charge is created intervenes. His right to intervene may of 
course be suspended by agreement. But if there is no agreement for suspension, he 
may exercise his right whenever he pleases” (last note, last page). For the meaning of 
“floating charge” see the case noted below 1. 

In the case of a fixed charge for the recovery of a specific sum of money from a 
specific property, a transfer of an interest immediately takes place when the charge is 
created, while a floating charge for the recovery of money from the general assets is 
contingent, that is, on the occurrence of some event a fixed sum of money becomes 
recoverable from the specific assets which are in existence at the time. When the 
contingency arises, the charge is crystalized and then becomes a fixed charge. A floating 
charge is an agreement by which the creator of the charge stipulates that in the event of 
certain contingency an interest in the property, which happens to be in his possession 
at the time, shall be conveyed to the holder of that charge 2. 

A floating charge on a part of a company’s property is within this section 3. The 
principal tests whether the charge is a floating one are : first, if it is a charge upon all 
of a certain class of assets, present or future ; secondly, if the assets charged would, in 
the ordinary course of business, be changing from time to time and thirdly, if expressly 
or by necessary implication the company has the power, until some step is taken by the 
debenture holders or trustees, of carrying on its business in the ordinary way so far 
as regards the assets charged 4. In this last cited case the House of Lords held that a 
general charge on book-debts, present or future, was a floating charge, although not 
expressed to be so and that it required registration 4. 

When the directors of a company pledge its movable assets but they remain in 
possession as agent of the pledgee, a floating charge is created and if it is not registered, 
it is void against the liquidator 5. 

Money paid to the sheriff as a trade debt owing by a company to the execution 
creditor cannot be claimed by the receiver appointed by debenture holders having a 
floating charge on the assets of the company 6. 

It is not an incident of a floating charge that the company can create further float¬ 
ing charges ranking pari passu with or in priority to it 7. In the undernoted case in the 
Calcutta High Court Chief Justice Sir George Rankin sitting with Mr. Justice Mukherji 
has discussed the question of “floating charge” elaborately and their lordships have held 


1 . 

2 . 

3. 






Govt. Stock &lc. Investment Co. v. Manilla Ry. Co. [1897] A- C- 81 at p. 

U. P. Government v. Manmohan [1941] A. 345 F. B. at p. 348. R 

Houldsworth v. Yorkshire Wool Combers’ Assn. [19031 2 Ch. 284, 
brahmania v. Kandasami [1916] 32 I. C. 91 ; see also Imperial Bank o 
Bengal National Bank [1931] P. C. 245 at p. 247, 58 I. A. 323, 35 C. W. N. w* * 
Maheswari Bros. v. O. L., Indra Sugar Works [1938] A. 574, [1938] • • 

Illingworth v. Houldsworth (supra). See also Maheswari Bros. v. • •> 

Sugar Works (supra) ; Indus Film Corpn. [1939] S. 100. following 

D. Pudumjee & Co. v. Moos [1926] B. 28, 27 Bomb. L. R. 1218, following 

IllengwoTth v. Houldsworth, (supra). 655 approving 

Heaton &. Duggard Ltd. v. Cutting Bros. Ltd. [1923] 1 K- B. w app 
Robinson v. Burnell's Viena Bakery Co. [1904] 2 K. B. 624* 

Benjamin Cope and Sons [1914] 1 Ch. 800. 
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that where there ate other elements of a floating charge but possession is given to the 
lender, this prevents the charge being a floating one 1. 

A debenture-holder cannot single out and take a particular debt or piece of pro¬ 
perty while allowing the company to trade with the rest of its assets 2. If 
Right of the debenture gives no security on the assets of the company, the debenture- 
debenture- h ld . p OS i t i on i s n o better than that of an unsecured creditor 3. Words 

in a debenture prohibiting a company from creating a prior charge are to 
be read strictly, and they do not extend to defeat the rights obtained under a garnishee 
order 2. The conduct of a debenture-holder’s action begun by a person whose transac¬ 
tions with the company require investigation or whose interests are shown to be adverse 
to the remaining debenture-holders, may be given by the Court to an independent party 
4. Where the security of the debenture-holders is limited to block, machinary, stores and 
goods, it does not extend to the usufruct of the property and money realised from 
leases 5. 

In an action against a company to enforce a mortgage by foreclosure all the holders 
of debentures which rank after the mortgage must be made parties as persons interested 
in the equity of redemption. A single debenture-holder cannot be appointed to re¬ 
present as defendant all debenture-holders belonging to the same class 6. 

Debentures may be issued in respect of existing debts 7. The condition in a 
debenture that payment is to be made at a certain time and place is not broken unless 
demand is made by the debenture-holder at that place 8. A provision in the articles 
that irregularities shall not affect the debentures will protect a bona fide holder of 
debentures 9. 

Different Ventures may be for a fixed term of years or repayable on notice, 

kinds of or irredeemable 10. They can be so framed as to be payable to bearer. The 

deben- custom to treat debentures to bearers as negotiable by delivery is recognized 

tures. by the law merchant 11. 

Mortgage debentures usually contain a charge upon the undertaking of the com- 

Specific PanY 3nd a “ itS propert ''> real or Phonal, whether present or future, and 

charge & ma f ° r may not gtve a charge upon uncalled capital. “A specific charge is 

charge® ' TuT m ° r£ *““**“ 0n ascertained °r definite property or property 

, , f pa “ e ° f belng attained and defined, whereas a floating charge is 

ambulatory and shtfttng in it, nature, hovering over and, so to speak, floating with the 

property which it is intended to affect, until ~ B 

causes it to settle and fasten on the subject of the h CCUrs or some act 13 done which 
Where by the debenture the company chare d • re3Ch ^ graSp ” 12 ‘ 

_ mpanY Charged lts undertaking, all its property, present 
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Quarries [19101 2 K. B. 979. ’ * approved b Y C. A. in Evans v. Rival Granit 

Spiral Globe Ltd. [1902] 1 Ch. 396. 

Service Club E. Syndicate [1930] 1 Ch 78 
Peoples Bank of N. India v T 

Westminster Bank XsidentialXpZ 1 [I936! 163 1 C - 194. 
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and future, including its uncalled capital, the property included in the charge consisted 
of every asset of the company including its right to the renewal of a lease 1. 

Registration is notice to all the world of the existence of the debentures, but not of 
Notice. their contents 2. A bank having notice that there were debentures which 

required to be filed, or of the existence of the debentures ranking in priority 
to others, is not to be held to have notice of the terms of such debentures so as to pre¬ 
clude it frommaking advances on a specific mortgage 2. 

Where debentures have been issued but not registered, the company may, at any 

time before liquidation, by arrangement with the holders, cancel the deben- 
Where , . , . , , . , . 

debentures ture3 and issue a new series in their place registering the new issue within 

are issued 21 days 3. A deliberate issuing of substituted debentures every 14 days to 

but not avoid registration does not invalidate the final debenture if registered within 

registered* 

21 days of its issue 3. One debenture may be issued in the place of several 
redeemed debentures 4. 

Where the time for registration has been exceeded, the company can by agreement 
with the lender cancel the unregistered debentures and issue fresh ones in placeofthem 5. 

If several companies issue joint debentures to secure a fund advanced for their 
Joint de- mutual benefit, a valid charge will be created on the assets of each company 
bentures. to the extent to which the fund has been applied to the purposes of that 
company 6. 

Where no place foi payment of a debenture is provided, the company must seek 
out the creditors, if within the reach, and pay them 1. Where there is a 


Place for 
payment. 


condition for payment of a sum at a time and place certain, the condition 
is not broken by non-payment at the time unless the demand for payment 
is made at the specified place 7. 

The right to specific performance of the terms of a debenture would be destroyed 

Specific where the company having power to do so forfeited the debentures for non- 

perform- payment of calls 8. 
ance. 

The holder of a security may fall between two stools ; as when a lender had 
Holder of registered an agreement to give him a floating charge and subsequently 
security obtained within three months of the winding up a debenture containing 
fc^we^n the agreed charge, it wa9 held that neither the agreement nor the debenture 
two stools, was enforceable 9. 

In the absence of a special provision in the articles a mortgage debenture does not 
require seal. Even if the articles require debentures to be sealed, an 
unsealed debenture is good as an agreement to give a debenture 10. 


Seal. 
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N. Defries &. Co. [1904] 1 Ch. 37 ; Cardiff Workmen’s Cottage Co. [19U0J z ^ • 

627 at p. 630. 

Johnston Foreign Patents Co. [1904] 2 Ch. 234. 

Thom v. City Rice Mills Co. [18891 40 Ch. D. 357 ; Fowler v. Midland Uec 
trie Corporation [1917] 1 Ch. 656. 
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Where debentures are redeemable at a sum in excess of the amount advanced, 
duty is chargeable on the additional amount also 1 ; but where debentures 
Duty on are payable on a fixed date at par and a company merely has the option of 
amount &. Iedeeming them ear i ier at a premium, no duty is payable on the premium 

2. For Stamp see Appendix—“Stamp Duty. 

Where a debenture creates a charge on immovable property, even if it be for less 
than Rs. 100, it requires registration under s. 59 of the Transfer of Property 
Registra- ^ct py Q f 1882, because after amendment of s. 100 of the said Act by Act 
tion. xx 1929 t he provisions of the aforesaid s. 59 relating to a simple mort- 

gage would apply to a charge on immovable property 3. 

The Court may appoint a manager in a debenture-holders’ action provided the 

Appoint- goodwill or business of the company i9 charged by the debentures 

ment of ^ expressly or by implication. A charge on all the company’s properties 

manager in j effects whatsoever is sufficient for the purpose 4. But if the company be 
debenture 

holders’ a statutory one and of a public nature, its undertaking cannot be ordered to 

action. b e so id 5 ; a sale of such property even with the sanction of the Court 

is a nullity 6. 

In construing a debenture the Court cannot refer to the prospectus pursuant to 
which the debenture was issued 7. 

The provision of a power to modify the terms on which debentures are secured 
Power to k ears some analogy to such a power as that conferred by s. 20 which enables 
modify a rna 3 or i t y °f tB e shareholders by special resolution to alter the articles, 

provi- These powers conferred on a majority must be exercised subject to a general . 

sions principle which is applicable to all authorities conferred on majorities 

of classes enabling them to bind minorities, viz., that the power given must be exercised 
for the purpose of benefiting the class as a whole and not merely individual members 
only ; subject to this the power may be unrestricted 8. 

The date of th^cteation of a mortgage or charge by a company is the date when the 
instrument of mortgage or charge is executed and not the date when it is 

charTTs en i33Ued J to the incum brancer 9, or when any money is subsequently ad- 
created. vanced on it 10. The registration must be effected within 21 days of such 

, , , date ' . If “ “ n . 0t done SO ' the mo «gage or charge is void against the liqui- 

dator and the creditors of the company 11. 
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The parties to the transaction cannot alter the effect of the section by adopting a 
form which does not accord with the real transaction, for instance, by 
cannot executing a deed of assignment instead of a mortgage 1. But where the 
alter effect agreement is for an out and out sale, it does not require registration under 

this section 2. “It is an old law, and plain law, that in transactions of this 
sort the Court must consider whether or not the documents really mask the 
true transaction. If they merely mask the transaction, the Court must have regard to 
the true position, in substance and in fact, and for this purpose tear away the mask or 
cloak that has been put upon the real transaction. In Hclby v. Mathews 3 Lord Hers- 
chell states the principle that we have to follow, in the opening sentences of his speech : 
‘My Lords, it is said that the substance of the transaction evidenced by the agreement 
must be looked at and not its mere words. I quite agree. But the substance must, of 
course, be ascertained by a consideration of the rights and obligations of the parties, 
to be derived from a consideration of the whole of the agreement’” 4. A mortgage of 
substituted property made pursuant to the provisions of a trust deed requires registration 
5, unless debentures have been registered under the next section 6. 

The object of registration of charge under this section is to ensure means of notice 
to those who contemplate giving credit to the company. But where through 
Object of misapprehension an earlier mortgage was not at first registered, but a later 

mortgagee who had registered his mortgage and his assignee had notice 
of the earlier mortgage and also notice of the defect of registration, the 
equitable doctrine enunciated by Lord Eldon in Davis v. Earl of Strathmore 7 that a 
person who registered a mortgage with notice of a prior unregistered mortgage should 
not be allowed to obtain priority did not apply and the later mortgagee and his assignee 
were not precluded from relying on the section 8. 

The proper means of obtaining a decision of the Court as to whether registration 
of the mortgages &.c. is necessary, is by a special case 9. 

A charge created by the directors of a company on its assets when the company is 

Charge still a going concern is not illegal, but a charge created in favour of its 

created in officers is void when not registered 10. 
favour of 
officer. 

0 & 

A mortgagee, even though he be a director, does not lose his security by an omission 
to see that it is entered on the register of mortgages 11, without conceal 
orrdssion ment » although he does so if the mortgage is one that requires registration 
to register, tinder this section and is not registered. The priority of mortgages is not 

affected by any imperfection of the register kept by the company 12. An 


registra 
tion. 


1. Sanderson &. Co. v. Clarke [1913] 29 T. L. R. 579. 

2. George Inglefield, Ltd. [1933] 1 Ch. 1. 

3. [1895] A. C. 471. 

4 . George Inglefield Ld. (supra) at p. 17. n(V ,,, , r , im 

5. Cornbrook Brewery v. Law Debenture Corporation [1904] 1 C • 

6. Cunard Steamship v. Hopwood [1908] 2 Ch. 564. 

7. [1801] 16 Ves. 419 at p.428. 

8. Monolithic Building Co. [1915] 1 Ch. 463. 

9 . Cunard Steamship Co. v. Hopwood [1908] 2 Ch. 564. 

10 . Balasubramanya v Kandaswami [1916] 32 I. C. 91. 

11. Wright V. Horton [1887] 12 App. Cas. 371. 

12. General South American Co. [1876] 2 Ch. D. 337- 
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instrument creating a charge on the property of a company, if it is not registered as 
required by this section, is void against the official receiver 1. 

It is necessary to file with the registrar the particulars of a mortgage by deposit of 
title deeds, whether or not it is accompanied by a memorandum of deposit 2. 

An agreement to give security, if expressed so as to create a present equitable right 
to a security, creates a charge and, if not registered, will be void as against the liquidator 

4 

and any creditor of the company 3. 

In default of compliance with the provisions of this section as to registration a 
mortgage or charge will confer no security on the company’s property or undertaking 
as against the liquidator or any creditor. This principle applies even where a subsequent 
registered incumbrancer had express notice of the prior mortgage at the time when he 
took his own security 4. A charge which is not registered under this section is void 
against all the creditors of a company irrespective of the date on which their debts 
accrued ; and the fact that decrees have been obtained on such unregistered mortgages 
prior to the winding-up application does not take it out of the operation of this section. 
Such a decree-holder cannot stand outside the winding up and realize his security, there¬ 
by diminishing the assets divisible among the creditors 5. This section docs not however 
avoid absolutely a mortgage not registered with the registrar of companies, but only so 
far as any security given thereby on the company’s property or undertaking. The effect 
therefore is that such a mortgage is valid as an admission. The Rangoon High Court has 
held that such a mortgage cannot be repudiated by the company itself so long as it is a 
going concern though it is void against the liquidator and the creditors in a winding-up 
6. If however the Court extends the time for registration under the provisions of s. 120, 
and' the mortgage is registered within that time, it constitutes a valid charge ab initio, that 
is, from the date of execution, subject only to such conditions as are imposed by the 
Court which extended the time 7. But see the new sub-s. (2) of s. 120. 

The Pledge of some goods lying at the customs house and the handing over of the 
What del Wvarrant as security for a debt constitute a charge requiring regis- 

amounts tratlon 8 - A purported assignment of so much of a debt “as may be 
toacharge. necessity to indemnify the assignees against an advance” is a charge and 

hut the tea. «« » the form 
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to be paid out of the sale of 
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lands secured by a trust deed create charges which require registration 1 . For other 
instances of charge requiring registration see the undernoted cases 2 . 

Under the English law a company can create a charge on its lands situated in a 
foreign country. “An English debenture”, observed Lord Swinfen (then Swinfen Eady ].), 
“purporting to charge by way of floating security all the English company’s property and 
assets does amount, where the English company possesses land abroad, to an agreement 

to charge that land, and is a valid equitable security according to English 
foreign ° D anc * t ^ lc debenture-holders, upon any winding up of that company, 
land. would rank as secured creditors in respect of the foreign land, and upon a 

winding up in England they would be paid in full out of the proceeds of 
sale of that land, before any distribution of proceeds of it was made among ordinary 
unsecured creditors. The law on this point is correctly stated by Sir Francis Palmer in 
the 5th edition of his Company Law at p. 236 : ‘Even without complying with the for¬ 
malities required by the local law in relation to transfers or mortgages, it is competent 
to a company, to create an effective charge on property belonging to it in a foreign 
country, for the Court, in virtue of its Chancery jurisdiction in personam , enforces equities 
in regard to foreign land where the mortgagor company is within the jurisdiction [Penn 
v. Lord Baltimore (1750) 1 Ves. Sen. 443 (444) ; Mercantile Investment &c. Co. v. River Plate 
&c. Co. (1892) 2 Ch. 303 ; Westlake’s International Law (1880) 183] ; and in determining 
whether there is any equity e. g., if for valuable consideration a company agrees to give 
a charge on foreign property, the Court will enforce it, although the equity may be one 
not recognized by the lex loci rei sitae’ ” 3 . 

An assignment of a book-debt as security for the purpose of securing an existing 
debt constitutes a mortgage of that debt and unless it is registered as 
book-^ requ * re d ky cl. (d), the assignment will be inoperative as against the liqui- 
debts. dator and the creditors of the company 4. But where a letter is an assign¬ 
ment of a part of a book-debt and is not “charge” within the meaning of 
this section, it does not require registration 5. 

Assignment of present and future book-debts of a company by way of security to 
the guarantor of its overdraft at a bank is within the provisions of cl. (f) 6 . 

Where a company has a general borrowing power, a lender is not bound 
to enquire into the purposes for which the money is intended to be applied 
and a misapplication of it by the company will not invalidate his security, 
provided that the lender was not aware at the time of the loan of the in 
tended misapplication 7 . 

A trading company 8 or a banking company 9 has an implied power to borrow 


Misappli¬ 
cation of 
money 
borrowed. 
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money but not any other company 1. If the memorandum of association gives 
" • B limited power to borrow and mortgage, the limit cannot be exceeded 

powerTof 2. But if the loan is unauthorized, the lender may stand in the shoes of a 
l company. previous lende r whose money has been paid off by the money of the former 

3 The directors may be personally liable if they represented that they had authority 
to' issue the debenture when they had not 4. Where one of the clauses of the memo- 
random of a bank set out that among the objects for which the bank was established 
was “to raise money by the issue of shares (preference, ordinary or deferred), deben¬ 
tures, debenture-stock, bond and other securities, and to invest the moneys so raised, 
or any part thereof, upon any of the investments specified in this memorandum”, it was 
held by Mr. Justice Costello that the bank was not restricted to the raising of debentures 
for the purpose of obtaining money to invest and not otherwise 5. 

If the borrowing is beyond the powers of the company, the loan as well as all secu¬ 
rities of it are void. But if the loan is merely beyond the powers of the directors it may 
be rendered valid by acquiesence or ratification by the directors 6. Where an associa¬ 
tion having no borrowing power received money by way of loan or advance, the follow¬ 
ing propositions were laid down by Buckley J. : (1) If the result of the transaction was 
that the indebtedness was not increased because the new loan was applied in discharging 
an old debt, then it was not to be regarded as a borrowing transaction, for the invalid 

lender could be regarded as standing in the place of those whose debt had been paid off; 
(2) the same doctrine was applicable even when the loan was applied in discharging not 
an old debt but a future debt [Baroness of WenlocJc v. River Dee Co. (1887) 19 Q. B. D. 
1551 ; (3) the lender could identify his money or the investment of his money in the 
hand of the borrower, he could call for its return. In such a case he was entitled to what 
was commonly called a tracing judgment; but (4) if the lender could not bring himself 
within any of the above propositions, then he was a person who was unable as against 
the borrower to affirm that he held a debt, either legal or equitable. Neither in a Court 
of law nor in a Court of Equity could he affirm that he was a creditor or entitled to such 
a right or claim as would support a winding up petition” 7. On appeal from this case 
the House of Lords held (1) that the power to borrow must be limited to borrowing for 
the proper objects of the society, and that the carrying on the banking business was ultra 
vires ; (2) that the depositors were not entitled to recover money paid by them on an 
ultra vires contract of loan on the footing of money had and received by the society to 
their use ; (3) that the assets remaining after payment of the outside cteditors must be 
taken to represent m part moneys which the depositors could follow, a, having been in- 

—mlTj' a ;t in Pa " m ° neV9 WhiCh **“ as having been 

<»».»> WM. ».«. and *, ,L„ ' ,"' W “ h “ 

between the depositors and the unad a u° n) ° Ught to be distributed pari passu 

and the unadvanced shareholders according to the amounts res- 
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Registration 
of charges 
on properties 
acquired 
subject to 
charge. 


pectively credited to them in the books of the society at the commencement of the 
winding up 1. 

A pledge of securities gives a power of sale on default of payment on the due date 
or if no date of payment is fixed after notice 2. 

Meaning of The word “undertaking” means all the property, present or future, of 

“undertak- a company, and a charge thereon is effective and operates by way of floating 
* ng * ’ security 3. 

The certificate of the registrar is conclusive evidence that all the requirements of 

Certificate the section as to registration have been complied with 4. 

conclusive. 

By s. 122, post heavy penalties have been provided for omission by a company to 
register the particulars with the registrar as required by this section 5. 

109A. (i) Where after the commencement of the Indian Com- 
panies (Amendment) Act, 1936 , a company registered in 
British India acquires any property which is subject to a charge 
of any such kind as would,, if it had been created by the com¬ 
pany after the acquisition of the property , have been required 
to be registered under this Part, the company shall cause the 
prescribed particulars of the charge, together with a copy (cer¬ 
tified in the prescribed manner to be a correct copy) of the instrument, 
if any, by which the charge was created or is evidenced, to be delivered 
to the registrar for registration in manner required by this Act within 
twenty-one days after the date on which the acquisition is completed : 

Provided that, if the properly is situate and the charge was created 
outside British India, twenty-one days after the date on which the copy 
of the instrument could in due course of post, and if despatched with 
due diligence, have been received in British India shall be substituted 
for twenty-one days after the completion of the acquisition as the time 
within which the particulars and the copy of the instrument are to be 
delivered to the registrar . 

( 2 ) 1 / default is made in complying with this section, the com¬ 

pany and every officer of the company who is knowingly and wilfully 
in default shall be liable to a fine of five hundred rupees. 

This section is new. It has been inserted by the Companies (Amendment) Act, 
1936. It is a reproduction of s. 81 of the English Act of 1929. See Introduction. 

110 * Where a series of debentures containing, or giving by 
reference to any other instrument, any charge to the 
benefit of which the debenture^holders of that senes 
are entitled pari passu is created by a company, it sha 
be sufficient for the purposes of section 109 if there 
are filed with the registrar within twenty^one days 


Particulars 
in case of 
series of 
debentures 
entitling 
holders 
pari passu. 


1 . 

2 . 

3 . 

4 . 

5 . 


Sinclair v. Brougham [19141 A. C. 398. 

Deverges v. Sandeman, Clark &. Co. [1902] 1 Ch. 579 at p. 593 
Re Panama &.c. Mail Co. [1870] 5 Ch. App. 318. 

Leicester v. Yolland fitc. Ltd. [1908] 1 Ch. 152. 

See M. L G. Trust Ld. [1933] 1 Ch. 542 C. A. 
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after the execution of the deed containing the charge or, if there 
is no such deed, after the execution of any debentures of the 
series, the following particulars :— 

(a) the total amount secured by the whole series ; and 

( b ) the dates of the resolutions authorising the issue of 
the series and the date of the covering deed (if any) 
by which the security is created or defined ; and 

(c) a general description of the property charged ; and 

(d) the names of the trustees (if any) for the debenture- 
holders ; 

together with the deed or a copy thereof verified in the prescrib¬ 
ed manner containing the charge, or if there is no such deed, 
one of the debentures of the series, and the registrar shall, on 
payment of the prescribed fee, enter those particulars in the 
register : 

Provided that, where more than one issue is made of deben¬ 
tures in the series, there shall be filed with the registrar for 
entry in the register particulars of the date and amount of each 

issue, but an omission to do this shall not affect the validity of 
the debentures issued. 


Applica 
tion 


This section provides for an alternative mode of registration 
both to debentures and debenture stock 2. 


* 7 A V 




A A 


The registration of a series of debentures protects not only debentures of that serie: 

Protection properly iss “ ed ' but a,so documents purporting to be debentures of thai 

of deben- 3er ‘ eS ™ hlch owing to some technical defect can only be upheld as agree 

tures. ments or those debentures, and it is not necessary to register these agree 

ments separately 3. 

As a general rule debenture-holders of the same series are made to rank pari pass, 

° £ X UreS TaUthe d h 3 d t e " tUte ' h ° lder getS i ud “. ^ enures for the benefi 

pari passu. ° ^ Venture-holders 4. If he obtains a collateral security he hold 

it as a trustee for all 4. 

Where debentures are issued rr M f, 

the charges created by all the debentm- § * C arge, lt 13 usual to declare expressly tha 
priority of one over another. If if • ** ° ^ Sedes aTe t0 rank ec * uall y and withou 
ranking in priority to all nt-h^r • ** ^ S ° dec * ared eacl1 debenture creates a charge 
before it 5. 8 lS9Ue subsequently, but postponed to all issuec 

If there is a series entitled in one 

and the registrar registers if , lr >^ event to rank pari passu, but not in another event 
__ * Under thl9 and certifies it as a series entitled par 


2 . 

3 . 

4. 

5 . 


Harrogate Estates [19031 1 Ch 4 Q« 

2 Ch * 564 * 


296. 
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passu , that will not make the series rank pari passu 1. But this certificate will be conclu¬ 
sive under s. 114 that the requirements of the section as to registration have been 
complied with 1. The certificate is also conclusive although some required particulars 
have not been given to the registrar or entered on the register 2. 

“Book-debt” means debts arising in a business in which it is the proper and usual 
course to keep books, and which ought to be entered in such books, and 
c^Nboolk arC n0t con ^ ne< ^ to debts which are actually entered in the books—per 
debts. Esher M. R. in Official Receiver v. Tailby 3. As to how a charge may be 

created in book-debts see Gorringe v. Irwcll India Rubber Works 4. Where 
a bill of exchange has actually been entered in the books of the company it is a book- 
debt ; see Dawson v. Isle 5. Future book-debts can be charged ; see Tailby v. Official 
Receiver 6. 

Where motor vans were garaged at the factory and loaded there with products of 
Charge t ^ e f actor Y> they were held to be “plants” used in or about the premises 

within the meaning of the deed of charge 7. 

111. Where any commission, allowance or discount has 
been paid or made either directly or indirectly by the company 
Particulars to an Y person in consideration of his subscribing or 
in case of agreeing to subscribe, whether absolutely or condition- 
^i— , ally, for any debentures of the company, or procuring 
on deben- or agreeing to procure subscriptions, whether absolute 
tures. or conc Jitional, for any such debentures, the particulars 
required to be filed for registration under sections 109 and 110 
shall include particulars as to the amount or rate per cent, of 
the commission, discount or allowance so paid or made, but an 
omission to do this shall not affect the validity of the deben¬ 
tures issued : 

Provided that the deposit of any debentures as security for 
any debt of the company shall not for the purposes of this pro¬ 
vision be treated as the issue of the debentures at a discount. 

This section recognizes the legality of issuing debentures at a discount. 

112. (i) The registrar shall keep, with respect to each 
company, a register in the prescribed form of all mortgages and 
Register of c ^ ar 8 es created by the company after the commence- 
mortgag- ment of this Act and requiring registration under sec 
char es don 109, and shall, on payment of the prescribed fee, 

a se8 ‘ enter in the register, with respect to every such mort¬ 
gage or charge, the date of creation, the amount secured by it, 


1. Yolland St Birkett Ltd. [1908] 1 Ch. 152. p fit U. 

2. Cunard Steamship Co. v. Hopwood [1908] 2 Ch. 564, 578 ; Nation 
Bank v. Charnley [1923] W. N. 315, [1924] 1 K. B. 431. 

3. 1886 18 Q. B. D. 25, 29. 

4 . 1886 34 Ch. D. 128. 

5. 1906 1 Ch. 633. 

6. 1888 13 App. Cas. 523. 

7. National P. St U. Bank v. Charnley [1924] 1 K. B. 431. 
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short particulars of the property mortgaged or charged, and the 
names of the mortgagees or persons entitled to the charge. 

( 2 ) After making the entry required by subjection ( 1 ), the 
registrar shall return the instrument (if any) or the verified copy 
thereof, as the case may be, filed in accordance with the provi¬ 
sions of section 109 or section 110 to the person filing the same. 

( 3 ) The register kept in pursuance of this section shall be 
open to inspection by any person on payment of the prescribed 
fee, not exceeding one rupee for each inspection. 

Sub-s. (2) does not occur in the English Act. 


113. 

Index to 
register of 
mortgag¬ 
es and 
charges. 

114* 


The registrar shall keep a chronological index, in the 
prescribed form and with the prescribed particulars, 
of the mortgages or charges registered with him under 
this Act. 


Certificate 
of registra¬ 
tion. 


The registrar shall give a certificate under his hand of 
the registration of any mortgage or charge registered 
in pursuance of section 109, stating the amount there¬ 
by secured, and the certificate shall be conclusive evi- 
dcncc triflt tnc requirements of sections 109 to 112 as to resis^ 
tration have been complied with. 

Where the certificate identified the instrument of charge and stated that the mort- 

Certificate “TT ' hereb * «««*<* had been duly registered, it must be under- 

conclusive. St °° d as ceItlfylng the due registration of all the charges created by the 

instrument, including that of chatt-pl* ; , . . , , 

, . . . , , . , cnattels, and it is conclusive evidence of 

the due ^stratum of the chattels, none the less, because the register in omitting to 

lf af T e r of debe ™ 

ments as between the company and the debenture-holder 2. 

For other cases see notes to s. 110. 

115. 

Endorse¬ 
ment of 
certificate 
of registra¬ 
tion on 
debenture 
or certi¬ 
ficate of 
debenture 
stock. 

requiring a company to cause ?f cbon shall be construed as 

--^U^au^acertificate of registration of any 


of regi“mion y p ive a "T" 3 COpy of ever V certificate 
on 1 every 3 debenture 7^ Se , Cti ° n 114 ’ to be endorsed 

which is issued by the 'coZ ® 6 7 d 1 ebenture stocb 
which is secured hv th mp ny > and f he payment of 
tered : by the mo «gage or charge so regis- 


!• National P. & IT — 


57 Cal. 328, 127 I.C. 760. 
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mortgage or charge so given to be endorsed on any debenture 
or certificate of debenture stock which has been issued by the 
company before the mortgage or charge was created. 


116* (i) It shall be the duty of the company to file with 

the registrar for registration the prescribed particulars 
of every mortgage or charge created by the company 
and of the issues of debentures of a series requiring 
registration under section 109, but registration of any 
such mortgage or charge may be effected on the appli¬ 
cation of any person interested therein. 

( 2 ) Where the registration is effected on the application of 
some person other than the company, that person shall be en¬ 
titled to recover from the company the amount of any fees pro¬ 
perly paid by him to the registrar on the registration. 


Duty of 
company 
and right 
of interes 
ted party 
as regards 
registra¬ 
tion. 


( 3 ) Whenever the terms or conditions or extent or operation of 
any mortgage or charge registered under this section are modified, it 
shall be the duty of the company to send to the registrar the particulars 
of such modification , and the provisions of this section as to registra¬ 
tion of mortgage or a charge shall apply to such modification of the 
mortgage or charge as aforesaid. 


The new sub-s. (3) has been added by the Companies (Amendment) Act, 1936. For 
its effect see Introduction. 


117* Every company shall cause a copy of every instrument 
Copy of creating any mortgage or charge requiring registration 
menTcrea- under section 109 to be kept at the registered office of 
ting mortr the company : Provided that, in the case of a series of 
charge'to uniform debentures, a copy of one such debenture shall 

be kept at b e sufficient, 
registered 

office. 

118* (i) If any person obtains an order for the appoint- 

Registra- ment °f a receiver of the property of a company, or 
tion of ap- appoints such a receiver under any powers contained 
pointment [ n an y instrument, he shall, within fifteen days from 
o receiver. <J a t e of the order or of the appointment under the 

powers contained in the instrument, file notice of the fact with 
the registrar, and the registrar shall, on payment of the pres¬ 
cribed fee, enter the fact in the register of mortgages and 
charges. 

( 2 )* If any person makes default in complying with the re¬ 
quirements of this section, he shall be liable to a fine not 
exceeding fifty rupees for every day during which the derau t 
continues. 
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A receiver will be appointed if the company’s business is practically at an end and 
the only asset remaining is a reserve fund created out of profits earned at 

ment > of t- an earlier date 1, or if the business is about to be shut down 2. When a 

receiver. receiver has been appointed and any application to the Court becomes 

necessary, it should be made by the person who has appointed or procured the appoint- 
ment o t the receiver 3. 

A receiver who has been appointed under the terms of a mortgage debenture issued 
by a company is the agent of the company and not of the debenture-hol- 
Receiver’s ^ erg . an d i n the absence of a notice of a claim against the company, he is 

position. unc j er no personal liability to refund moneys which he has paid into a 

receivership account 4. Where after the appointment of a receiver by the debenture- 
holders in exercise of the power conferred by the debenture the company goes into 
liquidation, the receiver is entitled to enforce the right to obtain renewal of a lease not¬ 
withstanding the liquidation 5. “It is perfectly true (and it has been laid down over 
and over again)”, observed Romer L. ]., “that where, as happened in this case, the deben¬ 
ture or trust deed securing the debentures contains the usual clause that the receiver 
appointed under the deed shall be deemed to be the agent of the company, that the 
winding-up of the company or the compulsory liquidation of the company puts an end 
to the agency. But it does not put an end in any way to the powers of the receiver. In 
my opinion when this liquidation order was made, the right of the receiver to proceed 
in the name of the company in the County Court was in no wise affected” 6. 

As to a receiver’s power to make contracts and his personal liability in this respect, 
His see Moss Steamship Co. v. Whinney 7. A receiver and manager, when duly 

powers. appointed by the lender under the terms of a debenture, has an implied 
power to sue in the company’s name for the purpose of getting in any property charged 
or for recission of a contract or alternatively for specific performance 8. 

The receiver will not be personally liable for loans made in pursuance of leave 

His liabi- , g ' Ven “ T V lf t e ,° Urt t0 b0 " 0W m ° ney ’ unIe38 he has t^en that liabi- 
Uty _ hty upon htmself by the terms of the loan 9. Where a receiver has not 

applied to the Court for leave to employ an agent, the latter is not entitled 
to any commission ; but the Court has a Hkrrofi™ . , , encicieu 

tion for his efforts as the Court considers just in th SUCh C ° mpenSa ' 

• ca9e 10 . 1 m the circu mstan C es of the particular 

The Court has no jurisdiction to aDDoint n 
Jurisdic action. If it is necessary to pro ‘ ct the a'" r“T 3 

which are provided in the Companies Act in' mCan9 ^ ^ S ° UBht 


tion. 


1 . 

2 . 

3. 


4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Tilt Cove Copper Co. [19131 2 Oh qss 
Branstien v. Marjolaine Ltd [1914] W 

Parker v Dunn [18451 8 Beav 491 . Win!i 3 ? 5 * , 

Bil'Jl‘ 3 a ’.u ’ Wmdschu egl v. Irish Polishes Ltd. 

Bissel v. Aeriel Motors [1910] 27 T I R 7* 

’p's*” Ui • MOM l\ 615 

1912] A. C. 254. 

Hoffman v'^B^ynto^Ltd'riMm 8 ,] Ch ’ 8l0 ’ 

National Flying Service Ltd' liatPi 1 } Ch ’ 519 - 
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Power is 
fiduciary. 


If the debentures confer on a named debenture-holder the power to appoint a 
receiver of the property charged, the power is fiduciary and must be exer¬ 
cised for the benefit of the debenture-holders generally 1. Such an appoint¬ 
ment does not oust the jurisdiction of the Court to appoint a receiver 2. 
On the other hand a winding-up by the Court does not take away the right of the 
debenture-holders to have a receiver, but in the absence of special circumstances the 
official liquidator should be appointed receiver to avoid expense and conflict 3. 

A receiver appointed by the Court is its officer and any interference with his posses- 
Court’s sion * s a contempt of Court 4. He may be discharged if his appointment 

officers. has heen procured by means of a misleading affidavit 5. 

The action for a receiver may be commenced before there is any default, and if 
When ac- default occurs before the hearing, the appointment may be made 6. A 

receiver may be appointed even before the principal or interest is in arrear 
if the assets are in danger 7, or a sale will be necessary in the near future 
8 or in a case of “jeopardy.” 9. 

The publication of injurious misrepresentations concerning parties to proceedings, 
such as a receiver in a debenture-holders’ action in relation to those proceedings, may 

amount to contempt of Court, because it may cause those parties to discon- 
of > Ctourt >t t * nue or to compromise and because it may deter persons with good causes 

of action from coming to Court, and is thus likely to affect the cause of 

justice 10. 


tion for re¬ 
ceiver may 
be com¬ 
menced. 


119. (i) Every receiver of the property of a company who 

Filing of has been appointed under the powers contained in any 
accounts of instrument, and who has taken possession, shall once in 
receivers. ever y half-year while he remains in possession, and also 

on ceasing to act as receiver, file with the registrar an abstract 
in the prescribed form of his receipts and payments during the 
period to which the abstract relates, and shall also, on ceasing 
to act as receiver, file with the registrar notice to that effect, an 
the registrar shall enter the notice in the register of mortgages 

and charges. 

( 2 ) Where a receiver of the property of a company has been 
appointed , every invoice, order for goods , or business letter issu y 
or on behalf of the company, or the receiver of the company , 
document on or in which the name of the company appears, s a co 

tain a statement that a receiver has been appointed . 

(3) If default is made in complying with the requirements oj ^ 

section, the company and every director , manager, managi ng^; _1 

1. Maskelyne British Typewriter Co. [1898] 1 Ch. 133. 

2. Slogger Automatic Feeder Co. [1915] 1 Ch. 478. , 

3. Buckley 10th ed. pp. 251, 371 and 372 and the cases cited there. 

4 . Searle v. Choat [18841 25 Ch. D. 723. 

5. Church Press Ltd. [19171 116 L. T. 247. 

6. Carshalton Park Estate [1908] 2 Ch. 62. 

7. Wissner v. Levison &. Streiner [1900] W. N. 152. 

8. Smith v. Wilkinson [1897] 1 Ch. 158. 

9 . London Pressed Hinge Co. [1905] 1 Ch. 576. 

10 . William Thomas Shipping Co. [1936] 2 Ch. 368. 

42 
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£tip not exceeding two hundred rupees. 

* By the Companies (Amendment) Act, 1936, sub-sections (2) and (3) have been sub- 

stituted for the original sub-s. (2). These two new sub-sections have been 
Amend- taken from s> 308 G f t he English Act of 1929. See Introduction. The origi¬ 
nal sub-s. (2) was as follows : 

(?) Every receiver who makes default in complying with the provi¬ 
sions of this section shall be liable to a fine not exceeding five hundred 

rupees. 

120. (i) The Court, on being satisfied that the omission to 
register a mortgage or charge within the time required 
by section 109, or that the omission or misstatement 
of any particular with respect to any such mortgage or 
charge, or the omission to give intimation to the registrar of 
the payment or satisfaction of a debt for which a charge or mortgage 
was created was accidental, or due to inadvertence or to some 
other sufficient cause, or is not of a nature to prejudice the posi¬ 
tion of creditors or shareholders of the company, or that on 
other grounds it is just and equitable to grant relief, may, on the 
application of the company or any person interested and on 
such terms and conditions as seem to the Court just and expe¬ 
dient, order that the time for registration be extended, or, as 
the case may be, that the omission or misstatement be rectified, 
and may make such order as to the costs of the application as it 
thinks fit. 

( 2 ) Where the Court extends the time for the registration of a 
mortgage or charge , the order shall not prejudice any rights acquired 
in respect of the property concerned prior to the time when the mort¬ 
gage or charge is actually registered. 

By the Companies (Amendment) Act, 1936, the original s. 120 has been re-numbered 

Amend- T SU ^ S ’ ^ anc * wor< ^ 8 in italics have been inserted therein. By the same 

raent. Ct * e ^ ew su ^' 9# ^as been added. For the effect of the amendments 

see Introduction. 

An “accident” is a mishap ot untoward event not expected ot designed 1, while 
Meantng he word inadvertence” inc.udes ignorance of the provisions requiring 

?. £nt M & v rv wT a W ° rdS ’ " aCCldental due to inadvertence” have 

^manvpr* a very wide meaning 3. 


'inadver 
tence.” 


ReUef has been granted where there was delay owing to misunderstanding as to the 

relieYis that owing to thT the secretar V bona ' He believed 

granted. did e the resolution alloting the debentures the Act 

-- pplyto^e m ; Where a d - d been sent to India before the Act 


1. F« n ton v. Thorley & Co~ 110031 A 

2. Mendip Press [1901] 18 T L R^* 

3- lack,on & Co. [18991 iCh348 


C. 443. 
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came into force for execution and registration there but was not executed until 
after the Act came into force ; where the secretary was impcrfecty acquainted with 
the Act; and where there was a difficult question whether registration was necessary 
or not 1. 


The order under this section is usually expressed to be without prejudice to the 
rights of parties acquired prior to the time when such charge shall be actu- 
Order with- a ]iy registered 2 ; but the Court will not necessarily impose any terms for 

judice to the protection of the unsecured creditors 3. The usual proviso, namely, 

rights ac- that the order will be without prejudice to the rights of parties acquired 

quired* prior to the date of actual registration, only protects creditors who have 

acquired a security on the property, the subject matter of the charge ; the 
Court will not insert in the order any terms for the protection of unsecured creditors of 


the company 4. 

If the debentures are registered under an order such as the above before the com¬ 
pany goes into liquidation, an ordinary unsecured creditor at the date when 
Ranking debentures are registered is not entitled to rank pari passu with the 

pan passu. holdera of such debentures, unless he has taken steps to enforce his claim 5. 

When an order extending the time is made in the usual terms as stated above, and 
before actual registration a winding-up commences, the mortgage or charge, 
Effect of ^ subsequently registered, will not be effective against the general body of 
order. creditors 6. Similarly where the registration is made long after 21 days 

after the date of mortgage and order of the Court extending the period is vacated, there 
is no valid registration 7. 

An order passed under this section comes under s. 141 C. P. code and is open to 
review 8. 

The last words of sub-s. (1), viz- “and may make...thinks fit” are not in the 
English Act. 

Sub-s. (2). The new sub-section (2) makes it clear that the extension of time 
will not prejudice any right acquired before the actual registration within the extended 
time. But even before the amending Act it was held that the subsequent registration 
of a mortgage by leave of the Court could not affect the position in which that mortgage 
stood, or in other words, a mortgage registered within 21 days of its execution ha 
priority over a mortgage of an earlier date which was subsequently registered after a 
extension of time 9. 


1 . 

2 . 

3 . 

4 . 


5 . 

6 . 



Buckley, 10th ed. pp. 256 &. 257 and cases cited there. 70 • I C. 

Spiral Globe, Ld. [1902] 1 Ch. 396 ; Joplin Breweries Co. [1902] 1 L-h. ’ 

Johnson &. Co. [1902] 2 Ch. 101. 

Cardiff Workmen’s Cottage Co. [1906] 2 Ch. 627. 


V^clLUlU W Ul MUCH 3 V^UUdUC li7VU| , i „ 1 ; _ C'aT(\iR 

M.I.G. Trust, Ld. [1933] 1 Ch. 542 C.A. ; statement of Buckley l 

Workmen’s Cottage Co. [1906] 2 Ch. 627, 630 regarding the protection 

secured creditors was dissented from by Romer L.J. in this case. 

Ehrmann Brothers [19061 2 Ch. 697. _ , , * . a i 90 Spiral 

Anglo-Oriental Carpet Co. [1903] 1 Ch. 914 ’ T p f r r P Q n C Ai irh’ 696 ; Dinshaw 
Globe Ltd. [1902] 1 Ch. 396 ; Ehrmann Bros. Ltd. [1906] 1 Ch. wo , ^ 

&. Co. Bankers Ltd. [1937] O. 62, [1936] O.W.N. 923. 

Dinshaw & Co. Bankers, Ltd. (supra) ; Joplin Breweries Co. (s p 

Dinshaw & Co., Bankers Ltd. (supra). ^ xA^^Uthic Building 

Radha Kishan v. Ram Narain [1927] O. 300, 102 I.C. 592 ; Monolithic o 

Co. [1915] 1 Ch. 643. 
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121 . 


Registra¬ 
tion of satis¬ 
faction of 
mortgages 
and charges. 


(2) 


( 1 ) It shall be the duty of the company to give intimation 
to the registrar of the payment or statisfaction of any charge 
or mortgage created by the company and requiring registra- 
tion under section 109 within twenty-one days from the date 
of the payment or satisfaction thereof. 

The registrar shall on receipt of such intimation cause a 
notice to be sent to the mortgagee calling upon him to show cause , 
within a time (not exceeding fourteen days ) to be fixed by such notice , 
why the payment or satisfaction of the charge or mortgage should not 

be recorded. 

( 3 ) The registrar shall , if no cause is shown 9 order that a memo¬ 
randum of satisfaction be entered on the register and shall if requir¬ 
ed furnish the company with a copy thereof. 

(4) Where cause is shown , the registrar shall record a notice to 
that effect in the register , and shall inform the company that he has 
done so. 

9 

This section is new. By the Companies (Amendment) Act, 1936, this section ha3 
\ d keen substituted for the original section 121 which empowered the regis*’ 

ment. trar on P ro °^ satisfaction of a mortgage or charge to record the satis¬ 

faction in the register. It was not obligatory on a company or the mort¬ 
gagee to have such satisfaction recorded, and the records of the registrar might accor¬ 
dingly remain incomplete. The amendments were designed to remedy this defect. 

The original s. 121 was as follows : 

121 . The registrar may on evidence being given to his satisfaction 

Entry of that the debt for which any registered mortgage or charge was 

given has been paid or satisfied, order that a memorandum of 

, • i satlsfactlon be entered on the register, and shall, if required, 

furnish the company with a copy thereof. M 

Where a memorandum of satisfaction is executed by the company under a mis- 

of “ “7 be ° rderedb vthe Court to be cancelled 1. When 

once a certtficate of registration has been given by the registrar, it is un- 

however defective or mislLdinVfcmay^ ^ the 

Penalties, registrar for r^ffln^palSuri - 61 ™ 8 ^ ^ 

(a) of 


satisfac 
tion. 


tion. 


(b) 


pany^ ™° rtgage or charge created by the com- 
which ^mortgage “ tIS / actlon , °f “ debt in respect of 

section log or section 109 A? or™ ^ ngisteKd under 


1 . 

2 . 


C- Light &. Co. [1917] w vj 
National P. \j t B T * £ ? 7. 

"k v. Charnley [19241 1 K. B. 431. 
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(c) of the issues of debentures of a series, 

requiring registration with the registrar under the foregoing 
provisions of this Act, then, unless the registration has been 
effected on the application of some other person, the company, 
and every officer of the company or other person who is know¬ 
ingly a party to the default, shall on conviction be liable to a 
fine not exceeding five hundred rupees for every day during 
which the default continues. 


( 2 ) Subject as aforesaid, if any company makes default in 
complying with any of the requirements of this Act as to the re¬ 
gistration with the registrar of any mortgage or charge created 
by the company, the company, and every officer of the company 
who knowingly and wilfully authorises or permits the default 
shall, without prejudice to any other liability, be liable on con¬ 
viction to a fine not exceeding one thousand rupees. 

( 3 ) If any person knowingly and wilfully authorises or per¬ 
mits the delivery of any debenture or certificate of debenture 
stock requiring registration with the registrar under the foregoing 
provisions of this Act without a copy of the certificate of regis¬ 
tration being endorsed upon it, he shall, without prejudice to 
any other liability, be liable on conviction to a fine not exceed¬ 
ing one thousand rupees. 


By the Companies (Amendment) Act, 1936, in sub-s. (1) the original cl. (b) has 
Amend- been relettered as cl. (c) and the new cl. (b) has been inserted. For 


ment. 


the effect of the ammendments see Introduction. 


Meaning Where directors instruct the secretary to register the security and he 

of “know- omits to do so, they are not knowingly and wilfully authorizing or permit' 

ingly and , . . 

wilfully.” ting the omission 1. 


Meaning 

of“issued.” 


Debentures sealed but not delivered are not 
agreed to be issued will be treated as “issued” 3. 


“issued” 2. 


Debentures 


123. ( 1 ) Every* company shall keep a register of mortgages 

and enter therein all mortgages and charges specifically affecting 
ompany’s property of the company and all floating charges on the 
gister of undertaking or on any property of the company, giving in 
ortages. case a s Eort description of the property mortgage 

or charged, the amount of the mortgage or charge and (except 
in the case of securities to bearer) the names of the mortgagees 
or persons entitled thereto. 

( 2 ) If any director, manager or other officer of the company 
knowingly and wilfully authorises or permits the omission 


1. Borough of Hackney Newspaper Co. [1876] 3 Ch. D. 669. 

2 . Levy v. Abercorri’s Slate Co. [18871 37 Ch. D. 260. 

3. Perth Electric Tramway Co. [1906] 2 Ch. 216. 
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any entry required to be made in pursuance of this section, he 
shall be liable to a fine not exceeding five hundred rupees. 

By the Companies (Amendment) Act, 1936, the word “limited” in the first line after 
the word “Every” has been omitted and the words in italics in sub-s. (1) have 
meift? * been inserted. For the effect of the amendments see Introduction. The 
amendment makes it clear that the provisions of the section apply to floating charges 

as well. 

A company has no power to borrow money unless the memorandum or articles of 

_ . association so provide ; but it can do so if such borrowing is incidental to the 

Borrowing 

powers of course of the company’s business 1. The ordinary trading company has an 
a com- implied power to borrow money for the purposes of its business and to give 

pany. security for its repayment even though no power to do so has been confer- 

red by the memorandum or the articles 2. Where the memorandum mentions as a 
purpose of the company the “disposing of” its landed property, the company can mort¬ 
gage it unless expressly prohibited from doing so 3. In the absence of any prohibition 
a company may secure a past debt by deposit of title deeds 3. 

A company having power to borrow can give a mortgage or charge over all its pro¬ 
perty including book-debts not yet due 4, or on its uncalled capital 5, 
except that capital which can be called up only in the event of a winding- 
up 6. A power to mortgage “the property of the company” 7, or its 
property and effects ’ 8, or its “undertaking and property present and 
future” 9 does not however authorize a charge on the uncalled capital. But if the com¬ 
pany is authorized to mortgage its “assets” 10, or its “property and rights” 11, or its 
“property and effects or in such other manner as the company may determine” 12, it can 
create a charge over its uncalled capital. If the company has only a limited power to 
borrow, a loan beyond the limit and all securities for it are void 13. 

A charge created by the directors on the assets of the company when it is still a 

created in T"® h n0t illegaI ; but 3 chaf ge created in favour of the officers of 

favour of * e com P an Y is void if it is not registered under this section 14. A person 
director or who ceases to hold any office at the time of creation of the charge is however 
officer. an officer of the company” within the meaning of this section 14. 


Power to 
give mort 
gage. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 

12 . 

13 . 

14 . 


Blackburn Building Society v. Cunliffe, Brooks & Co r 1RR71 77 Pk n At . 

also notes to ss. 6 and 109. ^ 22 Ch. D. 61 ; 

General Auction Estate Co. v. Smith 118911 1 ru aii 
Patent File Co. [18701 6 Ch Ann ■ J u • ? 32 ‘ 

atp. 88. J A PP.83 , see the judgment of Sir G. Mellish, I 

worffi U9 V 64 Va.C. Ss? 1 & lr0n Co - tl873 l 16 Eq. 383 ; Illingworth v. Houl 

Co. [1895] A.C. 244 P.C., Jacksor 
Bartlett v. Mayfair Property Co NRQfii i cl ™ 

Johnson v. Russian S. Patent Ltd ??rq« 2 i 

sufficient to indud 6 goodwiU or buiinesi • T Ch ’tj 49 I the word “property” 

' el c °- t19021 1 ch ' 332 ’ 

How affi v^Pa te*nt! voryMan ‘f 8931 68 L T - 435 ' 

We k n1°7' R P nfOTd Co ^Co? ?npTa) nE C °' tl888 l 38 Ch - D - 156- 
Balasubramania v. Kandasami [l^] ^ 
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It should be noted that in the corresponding section (a. 68) of the Indian Act VI of 
1882 there occurred the following explanation : “Omission to register under 
Act^Vlf of t * lc section a mortgage or charge docs not render the same invalid. But the 
1882. officers of the company cannot avail themselves as such of a mortgage or 

charge specifically affecting property of the company and not so registered.” 
This has been omitted in the present Act. 


(i) The copies kept at the registered office of the com¬ 
pany in pursuance of section 117 of instruments creat¬ 
ing any mortgage or charge requiring registration 
under this Act with the registrar, and the register of 
mortgages kept in pursuance of section 123, shall be 
open at all reasonable times to the inspection of any 
creditor or member of the company without fee, and 
the register of mortgages shall also be open to the ins¬ 
pection of any other person on payment of such fee, 
not exceeding one rupee for each inspection, as the 
company may prescribe. 

( 2 ) If inspection of the said copies or register is refused, 
the company shall be liable to a fine not exceeding fifty rupees 
and a further fine not exceeding twenty rupees for every day 
during which the refusal continues, and every officer of the com' 
pany who knowingly authorises or permits the refusal shall incur 
the like penalty, and in addition to the above penalty, the 
Court may by order compel an immediate inspection of the 
copies or register. 


124- 

Right to 
inspect 
copies of 
instru¬ 
ments crea¬ 
ting mort¬ 
gages and 
charges 
and com¬ 
pany’s 
register of 
mortgages. 


The right given to the holders of stock and debentures of inspecting the registers 
Inspection * 3 not con fi nec ^ to an inspection of the names and addresses only, it may 
&. right be exercised without assigning any reason, and can be enforced by an in¬ 
to take junction 1. The right to inspect the register of mortgages involves a right 

^ to take copies of the same 2. The person inspecting the register of the hoi 

ders of debentures cannot however take a copy himself 3. 


In the case noted below 4 “income stock certificates” were held to be debentures 
and the holders of those certificates were held to be entitled to inspection of the register 
thereof. The register of mortgages should be open to inspection by any creditor o 
member of the company or his solicitor or agent 5. 

Effect of Upon a winding-up the register cannot be inspected without an 

winding- of the Court 6. The word “books” ins. 156 of the English Act of 

U P* which corresponds to s. 241 post includes the register of mortgages 6. 



1 . 

2 . 

3. 

4 . 

5. 

6 . 


dolland v. Dickson [1888] 37 Ch. D. 669- 
kelson v. Anglo-American Land Co. [1897] 1 Ch. 130. 
3alaghat Gold Mining Co. [1901] 2 K. B. 665. ~ A 

-emon v. Austin Friars Investment Trust [1926] Cn. 1, *-• 
Credit Company [1879] 11 Ch. D. 256. 

5omere9t v. Land Securities Co. [1897] W. N. 29 ; Vide s. 24 
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125. (i) Every register of holders of debentures of a com- 
Right to pany shall, except when closed in accordance with the 
ins is e t«a f articles during such period or periods (not exceeding 
debenture- i n the whole thirty days in any year) as may be speci- 
ancUo 9 fied in the articles, be open to the inspection of the 

have CO- registered holder of any such debentures, and of any 

trusteed, holder of shares in the company, but subject to such 
Reasonable restrictions as the company may in general meeting 
impose, so that at least two hours in each day are appointed for 
inspection, and every such holder may require a copy of the 
register or any part thereof on payment of six annas for every 
one hundred words or fractional part thereof required to be 

copied. 

( 2 ) A copy of any trust-deed for securing any issue of de¬ 
bentures shall be forwarded to every holder of any such deben¬ 
tures at his request on payment in the case of a printed trust- 
deed of the sum of one rupee or such less sum as may be pres¬ 
cribed by the company, or, where the trust-deed has not been 
printed, on payment of six annas for every one hundred words 
or fractional part thereof required to be copied. 


( 3 ) If inspection is refused, or a copy is refused or not for¬ 
warded, the company shall be liable to a fine not exceeding fifty 
rupees, and to a further fine not exceeding twenty rupees for 
every day during which the refusal continues, and every officer 
of the company who knowingly authorises or permits the refusal 
shall incur the like penalty, and the Court may by order compel 
an immediate inspection of the register. 


Right to 
inspect. 


The right to inspect the register does not include the right to tak 
extract, from or to take copies of the entries in the register (see note 3 
last page), but a copy may be obtained on payment of the prescribed fee. 

T-\ f 


Debentures and Floating Charges. 


deed^or ^ 0 °° conta ^ ne< ^ [ n any debentures or in an 
de£n executed X 8 deb «rtures, whether issued o 
tures ' not be invalid if ° r a ^ Cer P assin 8 of this Act, shal 
tures ate made irrtJ,_rn;,b[e^r^ tl, , ereb y the d tber 

ing of a contingency^ however remom 113 ^ 6 “"V" ,he happer 

a period however long. m te ’ 0r on t * ae expiration c 

This section provides that- a 

Clog on redemption in the case of a mOTtlf ^ ^ ® d ° g ° n the eqU ‘ ty 

redemp- invalid in the case J u B gC glVen by an individual shall not 

tiOD - held that under M by * company 1. But it has be 

- 1 : S ; e in a debenture or tr 

See Cuban Land Co. [1921] 2 Ch. -- 
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deed which amounts to a clog or fetter upon the company’s power to redeem the 
property charged, whether specifically or by way of floating charge, is void in the case of 
a company as completely a9 in the case of an individual 1. The equitable principle 
that a mortgage cannot be made irredeemable applies to other mortgage transactions of 
companies 2. 

Where the debenture becomes enforceable on the happening of certain events, the 

debenture holders have a right to require payment on the happening of 

Redemp- those events, but they do not put the debenture-holders in a position of 
tion of de¬ 
bentures. being compelled to accept payment. Where the events are entirely within 

the control of the company it cannot, by determining the event, compel 

the debenture-holders to accept his money at a moment’s notice 3. But debenture- 

holders cannot refuse to accept payment on the company being compulsorily wound 

up 4. 

Where debentures become enforceable on the happening of certain events, but can 
only be Compulsorily redeemed by the company by payment of a premium thereon, the 
guarantors of tKe interest of such debentures can give the usual notice to such deben- 
tures-holders and pay them off their principal and interest but without being under the 
necessity to pay them the premium that the company would have had to pay, if they had 
wished to pay off the debentures before the security became enforceable 5. 

The death of a registered holder of debentures does not relieve the company of the 

Effect of obligation to seek out its creditors, the company having been informed 

death of before who the person was to whom a tender should be made 6. 

debenture- r 

holder. 

The condition of debentures issued by a private company made the principal money 
thereby secured immediately payable in certain events and provided that “no action shall 
be taken under this debenture except with the consent in writing of a majority of the 
debenture-holders,” the meaning of the terms being defined. The principal money secured 
by some of the debentures became payable under the conditions and an action was 
brought to recover the principal with interest. The consent in writing mentioned above 
had not however been'obtained. It was held : (1) that there was nothing illegal in a restric- 

# . tion in a debenture deed on the rights of a debenture-holder, so that a pro- 

onVightc^of v ! s * on t ^ iat a majority of the debenture-holders might by resolution modify 
debenture- the terms of the debentures or fetter or restrict the rights of the debenture 
illegal n0t holders was legitimate, provided that the majority acted in good faith and 

not by way of oppressing any individual debenture-holder ; (2) that the 
condition under consideration was not repugnant to the previous condition making t 
principal money immediately payable in certain events, and, as it was a condition prece 
dent which had not been fulfilled, judgment was given for the defendant 7. 


1 . 

2 . 


3. 

4. 

6 . 

7 . 


Kreglinger v. New Patagonia Meat Stc. Co. [19141 A. C. 25. * larrah 

Knightsbridge Estates Trust v. Byrne [1938] Ch. 741. See also Sam - q 
T imber Corpn. [1904] A. C. 323, following Noakes 6c Co. v - Rl £ e J* W S, nso li' 
24 ; Kreglinger v. New Patagonia Meat Co. [19141 A. C. 25 ; De e 
dated Mimes v. British S. Africa Co. [1910] 2 Ch. 502, [1912] A. 

General Motor Cab No. 2 [1912] 56 Sol. Jo. 573. T t rV 214- 

Consolidated Gold Fields v. Simmer 6c Jack East Ltd. [19 J 

108 L. T. 488. 5 * lbld * 

Fowler v. Midland Electric Corpn. [1917] 1 Ch. 656. 

Pethybridge v. Unibifocal Co. [1918] W. N* 278. 
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A company issued debentures which it covenanted to pay off “on or after January 
l,t 1898 - the debentures to be paid off being selected by ballot, and six 

Construe months'’notice being given to the holders thereof. The company contended 
tion of de- that the debentures were repayable after the above date only after a ballot 
^ en d Ure had been held and six months’ notice had been given to the holders-of the 

drawn debentures. It was held, that inasmuch as the convenant created a 
liability to pay off on or after the date specified upon demand, the clause seeking to 
limit its operation to such debentutes as should be drawn by ballot was void for 

repugnancy 1. , . ,, 

Where the combined effect of the debentures and trust deed executed by a company 

was to give a floating charge on its assets and it was provided therein that the principal 
money thereby secured should become immediately payable if an order was made or an 
effective resolution passed for winding up the company, it was held that when the busi¬ 
ness of the company came to an end by winding up the security ceased to be a floating 
one and the debentures became immediately payable and the security became enforce¬ 
able 2. As to how the amount due to each debenture-holder for interest and principal 
should be calculated in a case where a series of debentures are issued to rank pari passu 
■ as a floating charge, see the case noted below 3. 

Stock which is expressed to be “redeemable” at the option of the company is not 
repayable on the demand of the holder 4. 

To give a power to modify the terms on which debentures in a company are secured 
is not uncommon in practice. The business interests of the company may 
modify 10 renc * er suc ^ a P ower expedient even in the interest of the class of debenture- 
terms. holders as a whole. The provision is usually made in the form of a power 

conferred by the instrument constituting the debenture security upon the 
majority of the class of holders. It often enables them to modify by special resolution 
properly passed the security itself. The provision of such a power given to a majority 
bears some analogy to such a power as that conferred by s. 13 of the English Companies 
Act of 1908 (s. 20 of this Act), which enables a majority of the shareholders by a special 
resolution to alter the articles of association 5. See notes to s. 109. 

127. (i) Where either before or after the commencement 

of this Act a company has redeemed any debentures 
re-issue previously issued, the company, unless the articles or the 

d C ;“e S ZsZ°7Zr!r SUe othe , rwise provide, or un- 

in certain ( ebentures have been redeemed in pursuance 

cases. ot any Ob Igation on the company so to do (not being 

nn nh ifiottAn _ i - 7 - x 


wise provide, or un- 
:emed in pursuance 
so to do (not being 


_ V'i. . company so to do (not being 

the redeemed hYhaw 

fhT?ebe±e, trZ '° Y' H *1 

_ v ’ n d shaU be deemed always to have had power, 

■ \ -k, on 

3. Midland Express Ltd. [19141 fpl h h - 954 ' 

5. British' America^ Nickel* Corn h Bank U913] A. C. 133. 

P-C. 62. pn * v - M. I. O’brein Ld. [1927] A.C. 369, [1927] 
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to re-issue the debentures either by reissuing the same deben¬ 
tures or by issuing other debentures in their place, and upon 
such re-issue the person entitled to the debentures shall have, 
and shall be deemed always to have had, the same rights and 
priorities as if the debentures had not previously been issued. 

( 2 ) Where with the object of keeping debentures alive for 
the purpose of re-issue they have, either before or after the 
commencement of this Act, been transferred to a nominee of the 
company, a transfer from that nominee shall be deemed to be a 
re-issue for the purposes of this section. 

( 3 ) Where a company has, either before or after the com¬ 
mencement of this Act, deposited any of its debentures to secure 
advances from time to time on current account or otherwise, the 
debentures shall not be deemed to have been redeemed by reason 
only of the account of the company having ceased to be in debit 
whilst the debentures remained so deposited. 

( 4 ) The re-issue of a debenture or the issue of another de¬ 
benture in its place under the power by this section given to, or 
deemed to have been possessed by, a company, whether the re¬ 
issue or issue was made before or after the commencement o 
this Act, shall be treated as the issue of a new debenture or t e 
purposes of stamp-duty, but it shall not be so treated for t e pur 
poses of any provision limiting the amount or number of e en 

tures to be issued : 

Provided that any person lending money on the security o 
a debenture re-issued under this section which appears to e 
duly stamped may give the debenture in evidence in any V* 
ceedings for enforcinghis security without payment or t e s a 
duty or any penalty in respect thereof, unless he had r \ 0 , lce ’ 
but for his negligence, might have discovered, that the e en 
was not duly stamped, but in any such case the company 
be liable to pay the proper stamp-duty and penalty. 



•thing in this section shall prejudice 

the operation of any decree or order of a °h 1 h 

competent jurisdiction pronouncedlor made b 

the twenty-fifth day of February, 191 , j ecree 
the parties to the proceedings in which ■the decree 

or order was made, and ^ n V.jPP ea J 1 • A ct had 
decree or order shall be decided as if this Act 

not been passed 5 or f v 

) any power to issue debentures int eP a ^ ex - 
debentures paid off or otherwise satisfied 
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tinguished, reserved to a company by its deben¬ 
tures or the securities for the same. 

The intention of this section is not that the debentures can be made perpetual 
debentures by the postponement on a re-issue of the date of redemption, 
Scope. but tQ give t k e power on iy to revive the original transaction, not power 
to enter into a new and different transaction 1. The power to re-issue debentures 
cannot extend to give the company power to issue debentures which are not the same 
in their terms, as the original debentures 1. 

Sub-sec. (1) nullifies the effect of the decision of the Court of Appeal in George 
Routledge & Sons 2 which declared that a company could not re-issue any 

sub-s. (1). debenture which it had paid off unless it was a condition of the original 

issue that the company should have such power. 

In sub-sec. (1) the word “always’* means “before” the passing of this Act 3. 

Sub-sec. (3) counteracts the effect of London Petroleum &c. Trust v. Russian Petro- 

Effect of * eMm C ° ^ w ^ icl1 held in a case where debentures were deposited to secure 
sub-s. (3). advance3 on current account and the advances were repaid while the 

debentures remained so deposited, that the debentures had been redeemed 
and the security was gone. 

The section is retrospective except as to cases decided by a Court of competent 
Section is jurisdiction before 25th February, 1910. A winding up order made before 
retrospec- that date is not an “order” within the meaning of sub-sec. (5) 5. 

perform- 128. A contract with a company to take up and 

contract to ^ debe ? tUreS of the company may be en^ 

subscribe * orced by a decree for specific performance. 

for deben¬ 
tures. 

^ th£ Sr;" bV l C ° mPany thiS rule that 

Specific money even to a comn C a n nn0t ^ granted In respect of a contract to lend 

ance? rm- ton 6 Where a ZZKZ" 1 !“ ^ ^ 

performance of an ^ 

wh A f r iute to - ^~under 

willnot'be pay for debentures, notwithstanding' Petf ° tm “ nce of a “"tract to take and 
granted. stipulation purporting to h? e artlc e s of asso ciation containing a 

holder after forfeiture of shareT^n n' 0 deb -tures, that a share- 
had not been forfeited 8. 3ha11 stlU be liable for calls as if the shares 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


[19041*2 Ch! 474 . sJe Deed [!939] Ch. 737 

nwTz Ch! 540. r3e lI908 J i a i 3 R e 2| SOnS [1905] i Ch -' 5 87. 
U 898 ] L A nd c n 30 ^ Subutba n Co. [1908] 1 Ch.621. 

Kuala PahrRubbfrEstate'vll' q ' l 8 ' 

"v-Mowbray [1914] w.N. 321, m L . T . 1072 
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Payments 
of certain 
debts out 
of assets 
subject to 
floating 
charge in 


129* (i) Where either a receiver is appointed on behalf 

of the holders of any debentures of a company secured 
by a floating charge, or possession is taken by or on 
behalf of those debenture-holders of any property com¬ 
prised in or subject to the charge, then, if the company 

_ w _ is not at the time in course of being wound up, the 

ciai°ms ty t0 debts which in every winding up are under the provi- 
under the sions of Part V relating to preferential payments to be 
charge. paid in priority to all other debts, shall be paid forth¬ 
with out of any assets coming to the hands of the receiver or 
other person taking possession as aforesaid in priority to any 
claim for principal or interest in respect of the debentures. 

( 2 ) The periods of time mentioned in the said provisions 
of Part V shall be reckoned from the date of the appointment 
of the receiver or of possession being taken as aforesaid, as the 
case may be. 

( 3 ) Any payments made under this section shall be recoup¬ 
ed, as far as may be, out of the assets of the company available 
for payment of general creditors. 

The debts entitled to preferential payment in the winding up are specified in s. 230. 
For cases see notes to that section. 

Where a receiver is appointed or takes possession of property as mentioned in this 
Preferen- section, the right of preferential payment of one year’s assessment of income- 
tial pay- tax remains notwithstanding that the assessment is not made until after the 
ments. date of appointment of the receiver or of his taking possession 1. A receiver 

and manager appointed by the debenture-holders, who, after notice of any claim that is 
preferential under the section, pays away the company’s assets to ordinary creditors in 
the process of carrying on its business without making or attempting to make any 
provision for the preferential claim, is guilty of a breach of the provisions of this section 
and is liable in damages 2. 

Where in a debenture-holder’s action the assets prove insufficient, they are appli¬ 
cable in the following order: (1) costs of realization, (2) costs including 
payments. remuneration the receiver, (3) costs, charges and expenses of debenture 

trust deed including the trustees’ remuneration, (4) plaintiff’s costs of ac¬ 
tion, (5) preferential creditors and lastly (6) the debenture-holders 3. For what has been 
held to be preferential payments under this section see the cases noted below 4. 

When the receiver is appointed by a debenture-holder whose debenture is secured 
by both a fixed and floating charge, the priority given to the preferential debts applies 
only in respect of assets subject to the floating charge 5. In the last noted case at p. 512 
Lawrence L. J., observe s: “S. 107 (s. 129 of the Indian Act) is directed specifically^? 

Gowers v. Walker [1930] 1 Ch. 262. 

Woods v. Winskill (1913] 2 Ch. 303. 

Glyncorrwg Colliery Co. [1926] Ch. 951. , ^ . T > _ 

Ind, Coope &. Co. (1911] 2 Ch. 223 ; National P. Bank v. United Electric Ihea 
tres [1916] 1 Ch. 132 ; Ashley &. Smith Ltd. [1918] 2 Ch. 378. e . R . fln 

Lewis M. C. Collieries [1929] 1 Ch. 498 C. A. (followed in John v. Suraj Bftan 
[1938] All. 869, [1938] A. 609). 


1 . 

2 . 

3. 

4. 

5. 
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debentures secured by a floating charge and to those only and intended to provide for 
the payment out of the assets subject to the floating charge of those debts which under 

the provisions of s. 209 (s. 230. of the Indian Act) would be entitled to 
Priority. priority in the case of a winding-up in priority to the claims of the deben¬ 
ture-holders under the floating charge. In my judgment the fact that the debenture 
in the present case is one which combines with the floating charge a fixed charge, does 
not bring the section into operation as against the assets comprised in the fixed charge.” 

A receiver appointed at the instance of a debenture-holder cannot be allowed to 
disregard the forward contracts entered into by the company before the appointment of 

the receiver 1 . 

T he security of the debenture-holders cannot be said to be “in jeopardy unless 
there is a risk of some portion of it being seized or taken to pay claims which are not 

really prior to the claims of the debentures-holders. The Court refused to 
Jeopardy. a p po i n t a receiver on the ground of jeopardy where the debenture-holders 
merely showed that their security, if realized, would be insufficient to pay the principal and 
Interest in full, but could not show any damage or outside creditors seizing the assets 2 . 

There is jeopardy where practically the only assets of a company consist in its 
reserve fund and the company proposes to distribute that among its shareholders with¬ 
out making provision for the debenture-holders. In such a case where nothing has 
otherwise occurred to make the debenture security enforceable, the Court appointed a 
receiver and this ipso facto made the debenture security enforceable 3. 

The jeopardy must be from some act which would be wrongful as against the 
debenture-holder, or which would amount to a destruction of his security. If there is a 
specific charge on part of the assets and a floating charge on the rest and execution 
is threatened against the former, it will be a ground for the appointment of a receiver 4 . 
The section applies even if the receiver is appointed by the debenture-holders and 

Receiver. not by the Court 5 - A receiver appointed in a debenture-holder’s action 

may claim recoupment under this section of rates paid by him 6. 

If the debenture trust-deed so provide, the trustees are entitled to their remunera- 

Trustees’ tion in P rioTit Y to the debenture stock holders, but such remuneration does 
remunera- not continue after the appointment of a receiver 7. 

tion. * Vr 

A floating security remains dormant and cannot become fixed or crystalized until 
the company ceases to be a going concern or until the debenture-holders intervene by 

Floating ^ or a recei ver or otherwise 8 . “A floating charge is a present charge 

charge. ® oes not 6 na Hy attach or crystalize upon any specific property 

unu the happening of some event which puts an end to the right of the 

constitutes a float' ^ Pr ° Perty in the course of its business” 9. As to what 

constates flcat.ng securuy see Nationa l P. Bank v. United Electric Theatres (supra). 

Newdigate Colliery Ltd. (19121 1 Ch 
New York Taxi Cab Co. [1913] 1 ch. 4 ? 8 * 

T.U Co., C,„.„ Co. II„ JU ch . Yofk Tm Cj|i Co wij 

TOSl m l. T. 985. 

Locke &. Smith Ltd. (19141 1 rh AR 7 Mannc9man Tube Co. [1901] 2 Ch. 93. 
Nallaperumal v. Krishna UQion t , ... 


company to 


1 . 

2 . 

3. 

4. 

5. 

7. 

8 . 
9. 


, 34 C. W. N. 

° ut not on this point • ‘ “* a . n , as Deen reversed in the Privy 

[1931] P. C. 245, 58 I. a. 323, 35 C. W N^lSs^ 3 ^ V ’ ® enga * National Bank 
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Where a receiver appointed by the Court in a debenture-holder’s action employs 
an agent to introduce a purchaser of property belonging to the company 
Employ- without leave of the Court, the agent, even if successful in finding a pur¬ 
chaser, is not entitled to any commission. The Court will however consi¬ 
der such a case on its merits, and in a proper case it is open to the Court to 
say that it is not equitable to take advantage of the agent’s efforts without some compen¬ 
sation to him, the amount of such compensation to be entirely in the discretion of the 

Court 1. 

Statements, Books and Accounts. 

(i) Every company shall cause to be kept proper books of 
account with respect to — 

(a) all sums of money received and expended by the com¬ 
pany and the matters in respect of which the receipt 
and expenditure takes place ; 

(b) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company. 

v<-/ The books of account shall be kept at the registered office of 
the company or at such other place as the directors think fit , and shall 
be open to inspection by the directors during business hours. 

[( 3 ) Where a company has a branch office, the company shall be 
deemed to have complied with the provisions of sub-section ( 1 ) and 
sub-section ( 2 ) if proper books of account relating to the transactions 
effected at the branch office are kept at the branch office and proper 
summarised returns, made up to dates at intervals of not more than 
two months, are sent by the branch office to the registered office of the 
company or other place referred to in sub-section ( 2 ).] 

( 4 ) In the case of a company managed by a managing agent the 
managing agent, or where the managing agent is a firm or company, 
the partner or director of such firm or company and in any other case 
the director or directors who have knowingly by their act or omission 
been the cause of any default by the company in complying with t e 
requirements of this section, shall in respect of such offence be liab e to 
a fine not exceeding one thousand rupees. ^ 

This section is new and is on the lines of s. 122 of the English Act of 1929. h ^ 
been substituted for the original section 130 by the Companies (A 
ment) Act, 1936. The original section 130 was as follows • , 

Every company shall keep proper books of account in wjc 
shall be entered full, true and complete accounts o 
and transactions of the company. 


Amend¬ 

ment. 

130. 


Company 
to keep 
proper 
books of 
account. 


and 

By the amending Act II of 1938 sub-s (3) has been renumbered as su -s. 
the new sub-s. (3) within square brackets has been in serted. _ 

1. National Flying Service Co. [19361 154 L. T. 493. 
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Sub-s. (1) of this new section provides in detail how the books of account are to 
be kept. Sub-s. (2) says where the books of account are to be kept and provides for 
inspection by directors. The new sub-s. (3) deals with accounts of a branch office of 
the company. Sub-s. (4) lays down the consequences of default in complying with the 
requirements of the section. 

The accounts of a company should be kept in a manner which prudent business 
people would adopt 1. A company is entitled to charge to capital account 
the interest on the borrowed money during the period of construction 1. 1 
As to the evidentiary value of entries in books of a company, see s. 240 post. 

131. (i) The directors of every company shall at some date 

Annual not ^ ater ^an eighteen months after the incorporation of the 
balance- company and subsequently once at least in every calendar 

year lay before the company in general meeting a balance- 
sheet and profit and loss account or in the case of a company not trad¬ 
ing for profit an income and expenditure account for the period, in the 
case of the first account since the incorporation of the company and in 
any other case since the preceding account, made up to a date not 
earlier than the date of the meeting by more than nine months or in 

the case of a company carrying on business or having interests outside 
British India by more than twelve months : 

Provided that the registrar may for any special reason extend the 
period by a period not exceeding three months. 

■ ^ kalance-aheet an d the profit and loss account. or 

income and expenditure account shall be audited by the auditor of 

turTTlr nafter pr , ovided . and the auditor’s report 

shall be attached thereto, or there shall be inserted at the foot 
thereof a reference to the report, and the report shall be read 

inspection by aSy memfer of the" 0 "^^ " ^ ^ t0 

a copy SfflSS f^^ C ° mpany sha11 send 
and expenditure account so audited^ tU ^ ■ l° SS account or inc011 } e 
tors’ report to the registered addr^ ^ ^7 WU ^ U C °^ y t e au ^' 
company at least fourteen days bekf ?k 6VeTy • mem ber of the 
to be laid before the memhcrc ( °u. e ^ meetin g at which it is 
posit a copy at the reoistered c ° mpan Y> and shall de- 

inspection of the members nf rk CC ° f the l com pany for the 
least fourteen days before that n COmpan Y during a period of at 

By the Companies (Amendment) Ar^n)™ 10 , 8 ' 

(1) of s. 123 of the English Act of 1929 ’k ’ ““ n ' W Sub ' s ' (P > on th « lines of sub-s. ' 
Amend- sub-s. < 2) the ^ in J^^*"** *» original sub-s. (1), in 

such balance-sheet so audit-H” t nseIted ' in sub-s. (3) for the words 

“ b - n and for the “ d! ^ ^ a copy of’, the words 

--— Wor s seven days” in two places the words 


Hinds v. Buenos Ayres &c. Co. 


119061 W ' R 18 ?> 11906] 2 Ch. 654. 
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“fourteen days” have been substituted. By the said amending Act sub-s. (4) has been 
omitted, as provision for penalty for default has been made in the new sub-s. (3) of s. 133. 
For the effect of these amendments see Introduction. 

The original sub-s. (1) was as follows :— 

131. 


Annual 

balance 

sheet. 


(i) Every company shall, once at least in every year and at in¬ 
tervals of not more than fifteen months, cause the accounts of 
the company to be balanced and a balance-sheet to be pre¬ 
pared. 

The original sub-s. (4) was as follows :— 

( 4 ) If a company makes default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding one thousand 
rupees, and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. 

As to what is a general meeting, see notes to s. 76. 

A company is under a statutory duty to issue proper balance-sheet and the existence 
of some disputes regarding amounts due to the company does not relieve the company 
from such duty 1. 

When a company fails to get its accounts balanced and a balance-sheet prepared 

and to make a list of its members, it should be convicted under this section 

Scope of [ now sub-s. (3) of s. 133] rather than under s. 134 (4). That the accounts 
section* , . 1 1 r 

had been called for by various criminal Courts in connection with other 

cases is no defence 2. 

A provision in the articles of association that the directors may form an internal 
Internal reserve fund on the terms that it need not be disclosed in the balance-sheet 
reserve nor shall the auditors disclose the same to the shareholders, is ultra vires and 

inconsistent with the provisions of this section 3. 

As to the powers and duties of auditors, see s. 145 and notes thereto. The auditor 
Auditor’s W *H be liable for improper payments made by the directors and naturally 
certificate resulting from his breach of duty 4. Where the auditors certificate of the 
litv net P ro h t3 of the company has been given on a wrong principle, it is no 

conclusive, and the Court is not bound by it 5 &. Crichton s Oil Co., in 
Auditors signing the auditors’ report in a false balance-sheet which is to the e ^ ec * 
in their opinion the balance-sheet is drawn up in conformity with law and exhi its 
true and correct view of the company’s affairs, wilfully makes a false statement in 
report and are liable to prosecution under s. 282 6. 

The opinion of an accountant or an auditor that a balance-sheet which doe^^ 
disclose the true state of affairs of a company has been properly drawn up, is o n 
and no opinion expressed by an auditor or accountant can turn a false bala 
into a true one 7. 


fund. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 


7 . 
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Punjab Flying Club Ltd. [1933] L. 301. 

Ajit v. Emp. [1934] C. 63, 37 C.W.N. 1159. 

Newton v. Birmingham Small Arms Co. (19061 2 Cn.Jio. 

Spackman v. Evans [1868] L.R. 3 H.L. 171 at pp. .196»&£*>• 

Johnston v. Che9tergate Hat Manfg. Co. (1915J 2 Ch. 3 • s 4, 134 

O. L. Karachi Bank v. Directors & others, Karachi Bank [193ZJ % 

Superintendent &. Remembrancer of Legal Affairs v. Akhil Bandhu [ 

680 (685)*, 40 C. W. N. 1341. 


I. C. 
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The duty of an auditor is to give information in direct and express terms X, and not 
merely to arouse inquiry 2. To insert a lump sum in a balance-sheet for goodwill, trade 
marks, machinery, furniture and fixtures without giving separate values for each dags 
, is not a compliance with the law 3. For fuller notes see those to ss. 144 
duties?** S and 145 and reg. 108, Table A. For form of a balance-sheet see Form F of 

the Third Schedule. 

A Magistrate has jurisdiction to entertain a complaint against a director for failure 
. to comply with the provisions of this section. But ordinarily a Magistrate 

tion of should be chary of proceeding on a complaint of this kind except after 

Magistrate. re f ere nce to the registrar or on the complaint of a responsible person 4 . 

It was however held by the Punjab Chief Court that the registrar being the only 
person authorized by the Local Government under s. 220 (b) [s. 248 (2) 
complain/ tbe P resent A ct l A ct VI of 1882 for instituting and conducting all 

prosecutions under the Act, especially where the prosecutions were in con¬ 
nection with a breach of the rules relating to submission of the balance sheet and other 
periodical returns, a complaint for wilful default in filing a balance-sheet not brought by 
the registrar but by a clerk of his office and counter-signed by the Public Prosecutor was 
bad in law and not entertainable by a criminal Court 5. But in a later case the same 
Court held otherwise 6, and so did the Nagpur Court 7. 

Section In thc corres P ondin g section (s. 74) of the Act of 1882 “every director 

made more and manager of the company” was liable ; but this has been changed 

compre- to every officer in this section which has thus been made more compre¬ 
hensive. hensive 8. 

A person who acts as a director or Manager cannot set up in answer to prosecution 

Director’s ^ W39 n0t ^ ega ^ y a direct °r or manager. Every person who at any 
plea. tlme durin 8 the default in complying with the provisions of this section 

acted as a director or manager is liable to be convicted 8. 

If a person joins a board of directors of a bank and allows his name to be used as 

Le?not ln e X er e cis d P *° f *** the ba "k, he must take the consequences if he 
does not exercise due care anH 

that he did not attend the meetings of the b T'T-t^ balance ' sheet ' and the faCt 
accounts will not exonerate him from hi 1 hi OT ? kn ° wledge of banking and 
sympathy on that account (see note 6, last page) ^ 8 * m3y ^ *° •° n “ 

chairman of the board of directors m! * de ^ ^ WiA th ® regi9trar in time ’ the 
ed upon the managing agents to take^ liablllty on ground that he depend- 

to do so 8. In such a case the fact ^° PCr Step9 ’ and on several occasions asked them 
managing agents was also punished in ° ne .°^ ^ mem bers of the firm who acted as 
for not punishing him as a member of the^ in< ^ Vic * Ua ^ ca P acit Y as a director is no reason 


1. 

2 . 

3. 

4 . 

5. 

6 . 

7. 

8 . 


Crichton’s” OUCo^fwi] 2Ch [s* 951 2 Ch ‘ 673 ‘ 

f hi 2 ch - 8e - 

[sssj ws,» m - c: 

Laxmi Ncirain \/ \a l • ' 962. 14 P R int^: 

v. BVp.feV® $»' 

* K ’ 1916 Cr -> 17 Cr. L.J. 242. 
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In addition to the penalties imposed in this section, if any person in any return 
Puni h re P ort > certificate, balance-sheet or other document required by or for the 

purposes of this Act wilfully makes a statement false in any material parti¬ 
cular, knowing it to be false, he shall be liable to be punished with im¬ 
prisonment for a term which may extend to three years and shall also be 
liable to fine 1. 

A balance-sheet must not be a mere inventory, but must be in the nature of a 
pictorial representation of the trading position of the company, easily appre- 
of balance- c * atec ^ by persons reasonably able to understand commercial expressions 
sheet. and commercial conditions 2. A banker in drawing up a balance-sheet is 

as much bound to disclose an overdraft as a loan. Consequently where 
there has been non-disclosure of an advance, it is immaterial whether it was a loan or an 
overdraft 2. 

Overdrafts are- the usual accompaniments of current accounts. Overdrafts based 
Overdraft. on a deposit account is unknown 2. 

The balance-sheet of a company engaged in hazardous trade will not be considered 
delusive and fraudulent merely because an estimated value was put upon 
sheet when a9Sets which were then in jeopardy and were subsequently lost or because 
fraudulent, the company was obliged to borrow money to pay the dividend provided 

the fact fairly appeared on the balance-sheet and the balance fairly re¬ 
presented profits 3. 

Proviso. When the registrar condones the delay in holding a general meeting, 
the delay in filing the balance-sheet before the general body at their meeting must also 
be deemed to have been condoned 4. 

Where the conviction is not of the managing director but of the company, an 
appeal by the former is incompetent. The appeal in such a case is not 
properly instituted unless it is by the company through some authorized 

agent 5. 


Appeal. 


Directors’ 

report. 


131 A. (i) The directors shall make out and attach to every 
balance-sheet a report with respect to the state of the com¬ 
pany's affairs, the amount, if any, which they recommend 
should be paid by way of dividend and the amount, if any, 
which they propose to carry to the Reserve Fund, General Reserve or 
Reserve Account shown specifically on the balance-sheet or to a Reserve 
Fund, General Reserve or Reserve Account to be shown specifically in 
a subsequent balance-sheet. 

( 2 ) The report referred to in sub-section (i) may be signed by the 
chairman of the directors on behalf of the directors if authorised in 
that behalf by the directors. 

( 3 ) The provisions of sub-section ( 3 ) of section 130 shall apply 


1. 

2. 

3. 

4 . 

5. 


Vide s. 282. , n w/ w 

Suptd. &. Remembrancer of Legal Affairs v. Akhil Bandhu [1936J 4 

1341. 

Stringer’s case [1869] 4 Ch. App. 475. _, AV/ KT 

In re Ramanujam [1941] M. 504, [1941] 1 M.L.J. 419, [1941] M.W.N. LIZ. 

Ajit v. Emp. [1934] C. 63, 37 C. W. N. 1159. 
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to any person being a director who is knowingly and wilfully guilty 
of a default in complying with this section. 

This section is new. It has been inserted by the Companies (Amendment) Act, 
1936. It was suggested by sub-s. (2) of s. 123 of the English Act of 1929. For a discus- 
sion on this new provision and the amendments made in s. 131 see Introduction. 

Sub-s. (3). By the amending Act II of 1938 sub-s. (3) of s. 130 has been re-num¬ 
bered as sub-s. (4) and a new sub-s. (3) dealing with accounts of branch offices has been 
inserted. A consequential amendment in sub-s. (3) of the present section, that is, by 
substituting “sub-section (4)” for “sub-section (3)” ought to have been made. This is a 
curious oversight. 


13 Z. l he balance-sheet shall contain a summary of 

Contents property and assets and of the capital and liabili- 

of balance- ties of the company giving such particulars as will dis- 
sheet. close the gen eral nature 0 f those liabilities and assets 
and how the value of the fixed assets has been arrived at. 

(2) The balance-sheet shall be in the form marked F in the 
Third Schedule or as near thereto as circumstances admit. 


(2) The balance-sheet shall be in the form marked F i 
Third Schedule or as near thereto as circumstances admit. 

(3) The profit and loss account shall include particulars showing 
the total of the amount paid whether as fees, percentages or otherwise 
to the managing agent, if any, and the directors respectively as remu 
neration for their services and, where a special resolution passed b 
the members of the company so requires, to the manager, and th i 
total of the amount written off for depreciation . If any director o 
the company is by virtue of the nomination, whether direct or indirect 

rr „™'X“ ^Z SEES 

other company, shall he ° f ' 

in a statement attached thereto. ™ * ° f he account ° 

By the Companies (Amendment) Act 1936 1 

has introduced a nrovi'in ’ • * new 8ub ' s * (3) has been inserted. 

count, now iade con diSd ° SU ' e ta tbe P«*‘ «»* «°« « 

“ en * tions of importance to amended * UI * Certaln ,nforml 

A statement which lumped together 

valued on another, and tangible with 7 ***“1 Valued on one principle with asse 
provisions of this section 1. tangible assets, i 3 not a compliance with tt 

All debts which are entered in the 

Book- ed under the head of bonk Tu*™ .°° kl ° f the corn P at >V should be inclu< 
debts. there may be Httle pto^Tof it ^ * “““ ** a d ' b ‘. *«>■ 
means of coveting the deficit if it is not °, 1 and the “^Pany may hat 

d bt d ^ u at ^ itS ° pinion ate entirely I ' “ ’‘’'T* 3 ° Pen tQ a c °<"Pany to will 
debts would cease to be “book-debts ” Th I C ° V " able ; and ° n that bein g done sue 

V tKe Cntry a g a i ns t this it e m whether h bo °k-debts must be coye 

1C55“ nside - d ■«* doubtful or ba 


1 noli ---- ^usiuerec 

° way v - SchU1 ' 
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debts, and the clear provision of the form F cannot be whittled down by general con¬ 
siderations as to the object of a balance-sheet 1. 

Immediately after the decision in Shamdctsani v. PochJcanu'alla 1, the Governor 
General in Council made important exceptions with regard to the balance- 

Balance* sheets of banks by altering form F (Sch. Ill) under the power vested in him 

'sheet of 

banks. by s. 151. The effect of these alterations was that in the case of banks 

(1) provision for bad and doubtful debts was not requisite, (2) bad and 
doubtful debts were not required to be mentioned where provision for them had been 
made to the satisfaction of the auditors. Now for this form F the new form F has been 
substituted by the Companies (Amendment) Act, *1936 which should be carefully studied. 

If any part of a secret reserve is availed of to meet bad and doubtful book-debts 
Secret (it is doubtful whether any secret reserve fund is permissible) it must be 
reserve. revealed in the balance-sheet and not concealed 2. 

As to profit and loss account, see notes to reg. 97, Table A. 

132 A. (i) Where a company, in this Act referred to as the holding 
company, holds shares, either directly or through a nominee, 
in a subsidiary company or in two or more subsidiary com¬ 
panies there shall be annexed to the balance-sheet of the 
holding company the last audited balance-sheet, profit and 
loss account and auditors ’ report of the subsidiary company 
or companies, and a statement signed by thepersonsby whom, 
in pursuance of section 133, the balance-sheet of the holding company 
is signed stating how the profits and losses of the subsidiary company, 
or, where there are two or more subsidiary companies, the aggregate pro¬ 
fits and losses of those companies, have been dealt with in or for the 
purposes of the accounts of the holding company, and in particular 
how and to what extent — 

(a) provision has been made for the losses of a subsidiary 
company either in the accounts of that company or of the 
holding company or of both, and 

(b) losses of a subsidiary company have been taken into ac¬ 
count by the directors of the holding company in arriving 
at the profits and losses of the company as disclosed in 

its accounts : 

Provided that it shall not be necessary to specify in any such state 
ment the actual amount of the profits or losses of any subsidiary co 
pany or the actual amount of any part of any such profits or 0 
which has been dealt with in any particular manner : 

Provided further that for the purposes of this section an mi'estmtftf 
company, that is to say, a company whose principal business , 
acquisition and holding of shares, stocks, debent ures or othe rs *—!_ 

1» Shamdasani v. Pochkanwalla [1927] B. 414, 29 Bom. L. R. 722. See a 

Empress v. Moss [18941 16 All. 88. e.^u^’s Company haw 

2 . Shamdasani v. Pochkanwalla (supra) per Fawcett J. See b ^ 

2nd ed. p. 485 ; Palmer’s Company Precedents, 12th ed. I ar 1 
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shall not he deemed to he a holding company by reason only that part 
of its assets consists in 51 per cent, or more of the shares of another 

company. 

(2) If, in the case of a subsidiary company, the auditors' report 
on the balance-sheet of the company does not state without qualifica¬ 
tion that the auditors have obtained all the information and explana¬ 
tions they have required and that the balance-sheet is properly drawn 
up so as to exhibit a true and correct view of the state of the company's 
affairs according to the best of their information and the explanations 
given to them and as shown by the books of the company, the state¬ 
ment, which is to be annexed as aforesaid to the balance-sheet of the 
holding company, shall contain particulars of the manner in which the 
report is qualified. 

(3) For the purposes of this section the profits or losses of a sub¬ 
sidiary company mean the profits or losses shown in any accounts of 
the subsidiary company made up to a date within the period to which 
the accounts of the holding company relate, or, if there are no such 
accounts of the subsidiary company available at the time when the 
accounts of the holding company are made up, the profits or losses 
shown in the last previous accounts of the subsidiary company which 
became available within that period. 

(4) Iffor any reason the directors of the holding company are 

unable to obtain such information as is necessary for the preparation 

of the statement aforesaid, the directors who sign the balance-sheet 

shall so report in writing and their report shall be annexed to the 
balance-sheet in lieu of the statement. 

. C0T ^ an ^ ma y by a resolution authorise represen¬ 

tatives named in the resolution to inspect the books of account kebt in 

accordance with section 130 by any subsidiary company and on such 

resolution being passed those books of account shall beobentTin^t 

aonby those representatives at any time during businesTZn. P 

pany m ay be emcisTii"aped S‘“‘, 'AT" °[ “ ° ,m ' 

hers of the holding combany L if tL y suhsidl ? ry company by mem- 
company. 8 P ny US lf they were members of that subsidiary 

This se i93°6 n 17: :: P h z a b r inse r ty - ** 

English Companies Act 1929 Comp" of 3 ' 126 ° f ‘ he 

For a discussion as to it, effect see Introduction ^ WUh ** 3eCti ° n ' 

(2) -vt 

balance- ture account shall_ UUt or lncome an d expendi- 

*neet. 
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(i) in the case of a banking company, be signed by 
the manager or managing agent (if any) and, where 
there are more than three directors of the com¬ 
pany, by at least three of those directors and, where 
there are not more than three directors, by all the 
directors ; 

(ii) in the case of any other company, be signed by 
two directors or, when there are less than two direc- 
tors, by the sole director and by the manager or 
managing agent (if any) of the company. 

(2) When the total number of directors of the company 
for the time being in British India is less than the number of 
directors whose signatures are required by sub-section (1), then 
the balance-sheet and profit and loss account or income and expendi¬ 
ture account shall be signed by all the directors for the time being 
in British India, or, if there is only one director for the time 
being in British India, by such director, but in such a case there 
shall be subjoined to the balance-sheet and profit and loss account 
or income and expenditure account a statement signed by such direc- 
tors or director explaining the reason for non-compliance with 
the provisions of sub-section (1). 

(3) If any default is made in laying before the company or in 
issuing a balance-sheet and profit and loss account or income and 
expenditure account as required by section 131 or if any balance-sheet 
or profit and loss account or income and expenditure account is issued, 
circulated or published which does not comply ivith the requirements 
laid down by and under section 131, section 1 32, section 132A and 
this section , the company and every officer of the company who is 
knowingly and wilfully a party to the default shall be punishable with 
fine which may extend to five hundred rupees . 

By the Companies (Amendment) Act, 1936, the words in italics have been inserted 
Amend- in sub-sections (1) and (2) and the new sub-section (3) has been substituted 
ment. for the original sub-section (3). The new sub-s. (3) is a comprehensive 

clause. See Introduction. 


The original sub-s. (3) was as follows :— 

(3) If any copy of a balance-sheet which has not been signed as 
red by this section is issued, circulated or published the co j n P an / ? j] 
every officer of the company who is knowingly a party to the derail s 
be punishable with fine which may extend to five hundred rupees. ^ 

The mere signing a balance-sheet by a director does not make it an account 
„ a involving a fresh promise by the director to pay the amount de ite 


Effect of 
signing. 


therein, inasmuch a 9 a director signs the balance sheet not animo corn 
but in performance of hi 9 duties a 3 director 1. Similarly balanc^^^ 


!• John Shaw St Sons (Salford) Ltd. v. Shaw [1935] 2 K.B. 113 C.A. 
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including fees due to directors and signed by directors are not acknowledgments or writ¬ 
ten promises to pay those fees by the company 1. 

Sub-s. (3). Persons who were never directors or officers of the company when the 
default occurred in preparing a balance-sheet and placing it before a general meeting 
cannot be held liable in respect of offences in not complying with the provisions of 
s. 131 2. The charge of non-filing of the balance-sheet receives a complete answer if the 
accused can show that the balance-sheet was not due ; it is altogether immaterial whe¬ 
ther it has or has not been prepared 3. 

134 * (i) After the balance-sheet and profit and loss account [or 

Copy of the income and expenditure account as the case may be] 
balance- have been laid before the company at the general meet- 
forwarded [three copies thereof ] signed by the manager or secret- 
to the ary of the company shall be filed with the registrar at 
registrar. t ^ e same t i me as t h e CO py of the annual list of members 

and summary prepared in accordance with the requirements of 
section 32 . 

(2) If the general meeting before which a balance-sheet is 
laid does not adopt the balance-sheet, a statement of that fact 
and of the reasons therefor shall be annexed to the balance- 
sheet and to the [copies] thereof required to be filed with the 
registrar. 

(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the re¬ 
quirements of this section, the company and evey officer of the 
company who knowingly and wilfully authorises or permits the 
default shall be liable to the like penalty as is provided by sec¬ 
tion 32 for a default in complying with the provisions of that 

section. 

By the Companies (Amendment) Act, 1936, in subs. (1) the words in italics in the 

Amend- beginning were substituted for the words “After the balance-sheet has”, 

ment. anc * tbe wor< ^ 3 * °f the balance-sheet” were substituted for the word 

thereof . By the amending Act II of~1938 in sub-s. (1) (i) after the words 

profit and los9 account the words within the first square brackets have been inserted, (ii) 

for the word j a copy of the balance-sheet” the words within the second square brackets 

have been substituted, and in sub-s (2) for the word “copy” the word “copies” has been 
substituted. 

ffect of the amendments is that now instead of one copy, three copies of the 
a ance s eet and profit and loss account or the income and expenditure account, as 
t e case may be, signed by the manager or secretary are to be filed with the registrar. 

a ^ 9Wer to a charge under sub-sec. (4) in respect of default made in filing the 
a ance s eet for a certain year, it is not open to a director to plead that as no 

1. Coliseum (Barrow) Ltd. [1936] 2 Ch. 44. 

V T ln . re Narasimha Rao [1937] M. 341, 169 I.C. 100. 

Lakshmana v. Emp. [19321 M. 497, 35 M. L. W. 661. 
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general meeting was called in that year and no balance-sheet was laid before the 
Plea in company at any such meeting, it was impossible for him or the company to 
answer to comply with the requirements of the section. But inorder to bring the case 
umtaT within the rule laid down in Park v. Lawton 1, a person whose defence to a 

sub-s; (4). charge under sub-s. (4) is that compliance on his part with the require¬ 
ments of the section was impossible on account of no general meeting having been held, 
it is necessary in the first instance to show with reference to s. 76 that the accused officer 
of the company was knowingly a party to the default in holding the general meeting and 
when the question has not been enquired into at all the case has not been properly tried 

and the conviction will not stand 2. 

The same persons cannot be charged in respect of the same years with offences 
punishable both undet s. 131 and this section, because the section clearly contemplates 
the sending of a copy of balance-sheet only after it has been placed before the company 
at a general meeting under s. 131. Where in a case there is no placing of th e balance-sheet 
before the company at a general meeting, the offence under this section cannot be 

committed 3. 

The default under s. 32 and this section must be intentional and not merely inadvert¬ 


ent 4. See notes to s. 32(4). 

Where a fine is imposed upon a company under this section the fine 

Recovery mu$t be recovered f rom t he property of the company and cannot be recover- 
ot nne* t - 

ed from the directors individually 5. 

The Presidency Magistrate in Calcutta possesses jurisdiction to try charges under 
this section even where the company is situate outside Calcutta, as t e 
tion diC- office of the registrar with whom the balance-sheet is to be filed is in 

Calcutta 6. 4 

135. Save as otherwise provided in this Act, any member 
Right of of a company shall be entitled to be furnished with 
member of cop i es of the balance-sheet and the profit and loss accoun 
copies'of t0 or the income and expenditure account and the auditors 
the balance- re port at a charge not exceeding six annas ror ev y 

theaudi^ hundred words or fractional part thereof. 

tor's report. . A iqt* 

The words in italics have been inserted by the Companies (Amendment) Act, 


136. 

Certain 
companies 
to publish 
statement 
io schedule. 


Statement to be published by Banking and certain 

other Companies. 

(i) Every company being a limited banking 
or an insurance company or a deposit, provi 
benefit society shall, before it commences bu s mess, 

and also on the first Monday in February an . 

Monday in August in every year during which U carries 


1. 

2 . 

3. 

4. 


5. 

6 . 


[1911] 1K.B. 588. 

Raj Kumar v. King-Emp. [1917] 21 C.W.N. 840. 


In re Narasimha [1937] M. 341, 169 I.C. 100. , go p u blic Prosecutor 

Sunder Das v. Emperor [ 1929 ] L. 836, 10 Lah. 521. / , 09 nd Surendra v. Emp. 

v. Lury & Co. [1941] 2 M. L. J. 487, [1941] M. W. N. ana 


119411 45 C. W. N. 1130. T , t r 431 

Dwarka Das v. Emp. [19241 L. 489, 26 Cr, L.]. 799 , 86 LC. 4M. 

Debendra v. Registrar [1917] 45 Cal. 49Q, 22 C.W.ih 9 
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on business, make a statement in the form marked G m the 
Third Schedule, or as near thereto as circumstances will admit. 

( 2 ) A copy of the statement together with a copy of the last 
audited balance-sheet laid before the members of the company shall be 
displayed and, until the display of the next following statement, 
kept displayed in a conspicuous place in the registered office of 
the company, and in every branch office or place where the 
business of the company is carried on. 

(3) Every member and every creditor of the company shall 
be entitled to a copy of the statement on payment of a sum not 
exceeding eight annas. 

(4) If a company makes default in complying with the re¬ 
quirements of this section, it shall be liable to a fine not exceed¬ 
ing fifty rupees for every day during which the default conti¬ 
nues ; and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the 

like penalty. 

(5) This section shall not apply to a life assurance company 
or provident insurance society to which the provisions of the 
Indian Life Assurance Companies Act, 1912 , or of the Provident 
Insurance Societies Act, 1912 , as the case may be, as to the 
annual statements to be made by such company or society, apply 
with or without modifications, if the company or society com¬ 
plies with those provisions. 

In sub's. (2) the words in italics have been inserted by the Companies (Amendment) 
Act, 1936. 

The omission of a limited banking company to publish the statements specified in 
sub-sec. (1) on the dates indicated in the section cannot be justified by the fact that the 
omission was due to a change in the closing date of the financial year of the company 
and that the officers of the company imagined in good faith that this justified a change 
in the dates on which the statements were required to be published 1. 

Sub-s. (5). For the Indian Life Assurance Companies Act, 1912 and the Provident 
Insurance Societies Act, 1912 see now the Insurance Act IV of 1938. 

Investigation by the Registrar . 

137 . (i) Where the registrar, on perusal of any document 

Power of which a company is required to submit to him under 

callforin? ; P r ° visionS °f this Act, i S of Opinion that any in¬ 
formation formation or explanation is necessary in order that 

nation! 3 ' such document m *y afford full particulars of the matter 

to which it purports to relate, he may, by a written 
order, call on the company submitting the document to furnish 


1. In re Shamdashani [1924] B. 308, 26 Bom. L.R. 68. 
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in writing such information or explanation within such time as 
he may specify in his order. 

(2) On the receipt of an order under sub-section (1), it 
shall be the duty of all persons who are or have been officers of 
the company to furnish such information or explanation to the 

best of their power. 

(3) If any such person refuses or neglects to furnish any 
such information or explanation, he shall be liable to a fine not 
exceeding fifty rupees in respect of each offence, and the Court 
may on the application of the registrar and upon notice to the com¬ 
pany make an order on the company for production of such documents 
as in its opinion may reasonably be required by the registrar for his 
investigation and allow the registrar inspection thereof on such teims 
and conditions as it thinks fit . 

(4) On receipt of such information or explanation the regis¬ 
trar may annex the same to the original document submitte 
to him ; and any additional document so annexed by the regis¬ 
trar shall be subject to the like provisions as to inspection and 
the taking of copies as the original document is subject. 

(5) If such information or explanation is not furnished 
within the specified time, or if after perusal of such information 
or explanation the registrar is of opinion that the document in 
question discloses an unsatisfactory state of affairs, or t lat 1 
does not disclose a full and fair statement of the matters o 
which it purports to relate, the registrar shall report in writing 
the circumstances of the case to the [Central Government J. 

(6) If it is represented to the registrar in materials placed before 
him by any contributory or creditor that the business of a company1 
carried on in fraud of its creditors or in fraud of persons dealing with 
the company or for a fraudulent purpose, he may after giving 
company an opportunity of being heard by written order ca on 
company for information or explanation on matters specific 

order within such time as he may specify in the order and t e P 
sions of sub-sections (2), (3) and (5) of this section s a ft 
such order . 1/ upon investigation the registrar is satisfie 

representation on which he has taken action under this su 
frivolous or vexatious, he shall disclose the identity of t xe info 

to the company . 

(7) The provisions of this section shall apply mutatis-mutan 
to documents which a liquidator is required to file under t is 

By the Companies (Amendment) Act, 1936, to sub-a. (3) the words in it ^ 

Amend* been added. By the same Act the new sub-sections (6) and l ) 
nient. been added. The first amendment provides for intervention y 
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to secure production of documents for the information of the registrar ; the second 
amendment extends the powers of the registrar and also makes the section applicable 
to documents which a liquidator is required to file under the Act. See Introduction. 

In sub-s. (5) the words “Central Government” have been substituted for the words 
“Local Government” by the Government of India (Adaptation of Indian Laws) Order, 

1937 which came into operation on 1st April, 1937. But with effect from 1st April, 1938 
the Central Government has entrusted to Provincial Governments their functions in 

this respect; vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

The subject matter of this section is an investigation rather than a prosecution. 

Sub-s. (6) is confined to cases in which there are allegations of fraud and 
Scope. many prosecutions under the Act would be entirely outside it. The in¬ 

tention of the section is to facilitate the investigation of the affairs of the company and 
it has no reference to actual proceedings in Court 1. It is not possible to read into 
this section any prohibition of private prosecutions 1. 

Inspection and Audit . 

138* The [Central Government ] may appoint one or more 
investiga- competent inspectors to investigate the affairs of any 

company and to report thereon in such manner as the 
[Central Government ] may direct— 

(i) in the case of a banking company having a share 
capital, on the application of members holding not 
less then one-fifth of the shares issued ; 

(ii) in the case of any other company having a share 
capital, on the application of members holding not 
less than one-tenth of the shares issued ; 

(iii) in the case of a company not having a share capital, 
on the application of not less than one-fifth in 
number of the persons on the company’s register 
of members ; 

(iv) in the case of any company, on a report by the 
registrar under section 137 , sub-section (5). 

In the corresponding section 135 of the English Act of 1929 the expression “Board 
of Trade” occurs in place of “Local Government.” 

In this section the words “Central Government” have been substituted for the 
words “Local Government” by the Government of India (Adaptation of Indian Laws) 
Order, 1937 which came into operation on 1st April, 1937. But with effect from 1st 
April, 1938 the Central Government has entrusted to Provincial Governments their 
functions in this respect; vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

The Local Government on a report from the registrar under s. 137 (5) took action 
under this section and appointed a certain person to investigate the affairs of a bank 
Expenses and passed an order directing that the expenses of the investigation amount- 

mg t0 Rs ‘ 1000 should be P aid b y the bank * The Local Government itself 
__ the amount to the inspector and when subsequently the bank went 

1. Surendra v. Kalipada [19401 C. 232, 44 C. W. R 454, [1940] 1 Cal. 575. 


tion of 
affairs of 
company 
by ins¬ 
pectors. 
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into a voluntary liquidation, submitted its claim to the voluntary liquidator who 
registered it as a preferential claim. But the official liquidator appointed on com¬ 
pulsory winding up refused to recognize the claim as a preferential claim. The 
Lahore High Court held that the claim could not be recognized as a preferential claim 1. 

An inspector appointed under this section to investigate the affairs of a company 
is entitled to the assistance of any person whom he may reasonably require to be present 

at the investigation to enable him to prepare his report. An officer or 
is*entitled a S ent of thc company summoned to such an investigation is not entitled to 
to assis- refuse to answer questions put to him by the inspector on the ground that 
tance. the latter has brought in a short-hand writer to take a note of the evidence, 

and if he so refuses, he is in the same position as a person who has committed a con¬ 
tempt of Court 2. 

139 . An application by members of a company under sec- 
. .. _ tion 138 shall be supported by such evidence as the 

tionfor [Central Government] may require for the purpose of 
inspection s h owing that the applicants have good reason for, and 

ported by are not actuated by malicious motives in, requiring the 
evidence. investigation ; and the [Central Government] may, before 
appointing an inspector, require the applicants to give security 
for payment of the costs of the inquiry. 

In this section the words “Central Government” have been substituted for the 
words “Local Government” by the Government of India (Adaptation of Indian Laws) 
Order, 1937 which came into operation on 1st April, 1937. But with effect from st 
April, 1938 the Central Government has entrusted to Provincial Governments t leir 
functions in this respect; vide Gazette of India dated 26th March, 1938, Part I, p. 44 • 

140 . (i) It shall be the duty of all persons who are or 

Inspection- have been officers of the company to produce to the 
of books inspectors all books and documents in their cus y 

nation*^ 1 " or power relating to the company. 

officers. 

(2) An inspectot may examine on oath any such P ers ° n , in 
relation to its business, and may administer an oath according y. 

(3) If any person refuses to produce any book or document 
which under this section it is his duty to produce, or to answe 
any question relating to the affairs of the company, 

liable to a fine not exceeding fifty rupees in respec 

offence. 

The High Court will not grant a prohibition against the holding of the examinatio 


under this section 3. nf the 

Sub-s. (3). Where the appointment of an inspector is invah y 

provisions of para 8 (2), India and Burma (Tran sitory Provisions) r --— 

1. Secretarv of State v. Punjab Industrial Bank [1931] L. 351, 12 Lah. 678, 


I O 2A0 * 

2. In re Gaumont British Picture Corpn. [1940] Ch 506 
3# See Gro3venor &,c» Hotel Co. [18971 76 L. T. 337. 
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141 . 


Results of 
examina¬ 
tion how 
dealt 
with. 


under this sub-section for refusal to produce books and documents before such inspector 
cannot be sustained 1. 

(i) On the conclusion of the investigation, the ins¬ 
pectors shall report their opinion to the Central Govern - 
ment], and a copy of the report shall be forwarded by 
the [Central Government ] to the registrar and another copy 
to the registered office of the company, and a further 
copy shall, at the request of the applicants for the investigation, 
be delivered to them. 

(2) The report shall be written or printed, as the [ Central 
Government ] directs. 

(3) All expenses of, and incidental to, the investigation 
shall be defrayed by the applicants unless the [Central Government ] 
directs the same to be paid by the company, which the [Central 
Government ] is hereby authorised to do : 

Provided that the expenses of and incidental to an investigation 
held in pursuance of clause ( iv ) of section 138 shall be paid out of 

the assets of the company and shall be recoverable as an arrear of 
land-revenue . 

(4) The registrar shall keep the copy of the report sent to him 
with the records of the company in his custody . 

By the Companies (Amendment) Act, 1936, the words in italics have been 
inserted in sub-s. (1), the proviso to sub-s. (3) has been added and the new 
sub-s. (4) has also been added. See Introduction. As to the words within 
square brackets see notes to the next section. 

The report of the inspectors is not evidence of the matters contained in it, it is 
evidence of their opinion. See s. 143 post. 

As to the payment of expenses by the Local Government see notes to s. 138, ante. 

If from any report made under section 138 it 
institution appears to the [Central Government] that any person has 

tion ™ 5 c whirlfh 1 ^ ° ■ ^ ift er ) Ce i l n relation t0 the company for 
1 j, r / e ls c nrninally liable, the [Central Government] 

shall refer the matter to the Advocate General or the Public Prosecutor. 

the case VZefCl!° CT ^ matter is referred considers that 

o7cers and aln tf md lt shal1 b * the duty of all 

accused in the proceedings ) TS to Sn Hi ^ ^ 

.ith the prosecution M’they^rl matjbbyaUe 

ration to to%Z7lutr ion , (2) ■ “ asents ” 

_company s tall be deemed to include the bankers and 


Amend 

ment. 


m 


Karamuthu Thiagaraja [1939] M. 589. 
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legal advisers of the company and any persons employed by the com¬ 
pany as auditors , whether those persons arc or are not officers of the 

company . 

(4) Any directory manager or other officer of the company con¬ 
victed as the result of a prosecution initiated under this section shall 
not without the leave of the Court be a director of or in any way 
whether directly or indirectly be concerned in or take part in the 
management of a company for a period of five years from the date of 
such conviction . 


This section is new. 


It has been inserted by the Companies (Amendment) Act, 


Amend¬ 

ment* 


1936. It is based upon the provisions of s. 136 of the English Act of 1929, and 
provides a machinery for institution of proceedings against persons who have 
committed criminal offences in relation to a company. See Introduction. 


In ss. 141 and 141A the words within square brackets have been substituted for the 


words “Local Government” by the Government of India (Adaptation of Indian Laws) 
Order, 1937 which came into operation on 1st April, 1937. But with effect from 1st April, 
1938 the Central Government has entrusted its functions under these sections to Provin¬ 


cial Governments. Vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

There is nothing in the actual terms of this section to justify an inference that the 
intention of the legislature was that prosecutions by private individuals 
tiontfby” should not be allowed. The section casts a duty on the Advocate General 
private in- or the Public Prosecutor to cause proceedings to be instituted in certain 
dividuals. circumstances. It also casts a duty upon the officers of the company to 


render assistance in connection with such prosecution. The terms of the section are 
quite different from those, for example, of ss. 196 and 198 of the Code of Criminal 
Procedure by which a bar is placed upon the jurisdiction of the Criminal Courts 1. 


142 * (1) A company may by a special resolution appoint 

inspectors to investigate its affairs. 

Power of ( 2 ) Inspectors so appointed shall have the same 
toTppohit powers and duties as inspectors appointed by the 
mspec- Central Government ], except that, instead of reporting 
° r8 ‘ to the [ Central Government ], they shall report in such 

manner and to such persons as the company in general meeting 
may direct. 

(3) All persons who are or have been officers of the com 
pany shall incur the like penalties in case of refusal to produce 
any book or document required to be produced to inspectors so 
appointed, or to answer any question, as they would have in¬ 
curred if the inspectors had been appointed by the [Centra 

Government]. the 

In this section also the words within square brackets have been substituted f 
words “Local Government” by the Government of India (Adaptation of Indian 
Order, 19 37 which came into operation on 1st April, 1937.___— 

*• Surendra v. Kalipada [1940] C. 232,44 C. W. N. 454, [1940] 1 Cal. 575. 
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143 . A copy of the report of any inspectors appointed 
under this Act, authenticated by the seal of the com- 

inspectors pany whose affairs they have investigated, shall be ad- 
to be evi- m i S sible in any legal proceeding as evidence of the 
dence * opinion of the inspectors in relation to any matter 
contained in the report. 

144, (x) No person shall be appointed or act as an audit- 
Quaiifica- or of any company other than a private company not 
tions and being the subsidiary company of a public company unless 

he holds a certificate from the [ Central Government] 
auditors, entitling him to act as an auditor of companies : 

“Provided that a firm ‘whereof all the partners practising in 
India’ hold such certificates may be appointed by its firm-name 
to be auditor of a company, and may act in its firm-name.” 

“(2) The [ Central Government ] may, by notification in the 
[Official Gazette] and after previous publication, make rules 
providing for the grant, renewal or cancellation of such 
certificates and prescribing conditions and restrictions for such 
grant, renewal or cancellation : 

Provided that nothing contained in such rules shall preclude 
any person from being granted a certificate merely by reason 
that he does not practise as a public accountant. 

(2A) In particular, and without prejudice to the generality 
of the foregoing power, such rules may— 

(a) provide for the maintenance of a Register of Account¬ 
ants entitled to apply for such certificates *, 

( b ) prescribe the qualifications for enrolment on the 

Register and the fees therefor ; ‘ 

(c) provide for the examination of candidates for enrol¬ 
ment, and prescribe the fees to be paid by examinees ; 

(d) prescribe the circumstances in which the name of 

any person may be removed from or restored to the 
Register ; 

(e) provide for the establishment, constitution and proce- 

ure of an Indian Accountancy Board, consisting of 
persons representing the interests principally affected 
° r j s P ec l a l knowledge of accountancy in India, 
to advise him on all matters of administration rela¬ 
ting to accountancy, and to assist him in maintaining 
the standards of qualification and conduct of persons 

enrolled on the Register ; and 
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(/) provide for the establishment, constitution and pro¬ 
cedure of local accountancy borads at such centres as 
the [Central Government] may select, to advise him 
and the Indian Accountancy Board on any matter 
that may be referred to them. 

(2B) The holder of a certificate granted under this section 
shall be entitled to be appointed and act as an auditor of com¬ 
panies throughout British India.” 

(3) Every company shall at each annual general meeting 
appoint an auditor or auditors to hold office until the next an¬ 
nual general meeting. 

(4) If an appointment of an auditor is not made at an 
annual general meeting, the [Central Government] may, on the 
application of any member of the company, appoint an auditor 
of the company for the current year, and fix the remuneration 
to be paid to him by the company for his services. 

(5) The following persons : that is to say, 

(i) a director or officer of the company ; and 

(ii) a partner of such director or officer ; and 



in the case of a company other than a private com¬ 
pany not being the subsidiary company of a public com¬ 
pany any person in the employment of such direc¬ 
tor or officer ; and 


( iv ) any person indebted to the company , 
shall not be appointed auditors of the company and if any per - 
son being appointed auditor becomes indebted to the company is 
appointment shall thereupon be terminated . 

(6) A person, other than a retiring auditor, shall not be 
capable of being appointed auditor at an annual general meet¬ 
ing unless notice of an intention to nominate that person to 
the office of auditor has been given by a member of the con ] 
pany to the company not less than fourteen days before sue 
annual general meeting, and the company shall send a copy ° 
any such notice to the retiring auditor, and shall give n0 * 
thereof to its members either by advertisement or in any o 
niode allowed by the articles not less than seven days before 

annual general meeting : 

Provided that, if after notice of the intention to 
an auditor has been given to the company, an annua ge 
meeting is called for a date fourteen days or less a ter 
notice has been given, the requirements of this section a 
time in respect of such a notice shall be deemed to hav 
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satisfied, and the notice to be sent or given by the company 
may, instead of being sent or given within the time required by 
this section, be sent or given at the same time as the notice or 

the annual general meeting. 

(7) The first auditors of the company may be appointed by 
the directors before the statutory meeting, and if so appointed 
shall hold office until the first annual general meeting, unless 
previously removed by a resolution of the members of the com¬ 
pany in general meeting, in which case such members at that 
meeting may appoint auditors. 

(8) The directors may fill any casual vacancy in the office 
of auditor, but while any such vacancy continues, the surviving 
or continuing auditor or auditors (if any) may act. 

(9) The remuneration of the auditors of a company shall be 
fixed by the company in general meeting, except that the remu¬ 
neration of any auditors appointed before the statutory meeting, 
or to fill any casual vacancy, may be fixed by the directors. 


Amend 

ments. 


By s. 2 of the amending Act No. XIX of 1930 the following amendments were 
made : (1) for the words “Local Government” in sub-s. (1) the words “Governor General 
in Council” were substituted ; (2) for the proviso in the same sub-section the new pro¬ 
viso was substituted ; and (3) for sub-s. (2) the new sub-sections (2), (2A) and (2B) were 

substituted. The words “whereof all the partners practising in India” in the 
new proviso to sub-section (1) were substituted by a further amending Act 
No. 1 of 1932 for the words “whereof the partners all” which occurred in the 
amending Act of 1930. The amendments made by Act XIX of 1930 came into force on 
1st April, 1932, vide Notification dated 26th March, 1932, which appeared at p. 299, Part I, 
Gazette of India, 26 March, 1932. By the Companies (Amendment) Act, 1936, in sub-s. (1) 
the words in italics have been inserted, and in sub-s. (5) all the words in italics have 
also been inserted. In sub-s. (4) the words within square brackets have been substi¬ 
tuted for the words Local Government” by the Government of India (Adaptation of 
Indian Laws) order, 1937, which came into operation on 1st April, 1937. But the Cen¬ 
tral Government has, with effect from 1st April 1938, entrusted to the Provincial Govern¬ 
ments its functions under the above sub-section- vide Gazette of India dated 20th March, 
1938, Part I, p. 440. 


In sub s. (1), sub-s. (2) and cl. (f) of sub-s. (2A) the words “Central Government” 

within square brackets have been substituted for the expression “Governor General in 

Council and in sub-s. (2) the words “Official Gazette” within square brackets have been 

SL r'i St j Ute ^ ^° r Worc ^ 9 Gazette of India”, by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

tor may or may not be an “officer” of the company, and prima facie he 
~ 13 nOC CXCePt f ° r the pur P° ses of 235. 236 and 237 1. In the undernoted 
officer? 1311 C39e 2 ’ the AIlahaba d High Court (Mears C. J. & Sen J.) considered the 

-—— on ^ c onne ction with a clause in the articles of a company which 

1. S. 2 (11). ------~ 

LC r 693 n Musoorie Electric Tramway Co. [1929] A. 826 at pp. 
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dealt with the conduct of the company’s business and provided that officers of 
the company would be entitled to an indemnity out of the fund of the company 
except in regard to their own “wilful acts or defaults.” After considering the 
following decisions 1, their Lordships observed : “The general result of the decisions 
is that where an auditor has been appointed by a limited liability company at a general 
meeting of the shareholders, he must be taken to be an officer of the company. It is 
not absolutely necessary that he should be mentioned as an officer in the articles of 
association. If things stood here, we might have felt considerable difficulty in holding the 
contrary. But we are confronted with the following facts : 1 he term ‘officer’ had not 

been defined in Act VI of 1882, but in Connell’s case 2 it had been held that an auditor 
was an officer of the company. There was a long train of reported Englishs decision in 
support of the same view. We find, however, that the legislature has introduced a 
statutory definition of the term ‘officer’ in s. 2, cl. (11), Act VII of 1913, which says that 
‘officer’ includes any director, manager or secretary, but save in ss. 235, 236 and 237, does 
not include an auditor. We are bound by this statutory definition. In enacting Act 
VII of 1913 the legislature seems to have consciously departed from the view which had 
been taken in decided cases in the past so far as this country was concerned. We hold 
therefore that an auditor cannot claim to be an officer within the purviews of Art. 118 

of the Articles of Association” 3. 

As to the meaning of the expression “wilful acts or defaults” used in the above 
clause in the articles of the company (as in the articles of many companies), 
“Wilful their L orc hhip observe 3 as follows : “The adjective ‘wilful’ in ‘wilful acts 

faults.” or defaults’ has evidently been used as a description and not a definition. 

The idea intended to be conveyed is that the default is occasioned by the 
exercise of volition or as the result of non-exercise of will due to supine indifference, 
although the defaulter knew or was in a position to know that loss or harm was like y 
to result. The word does not necessarily suggest the idea of moral turpitude. We have 
also to eliminate the elements of accident or inadvertence or hone9t error of judgment. 
The default must be the result of deliberation or intent or be the consequences o a 
reckless omission. ‘Wilful default’ therefore is indicative of some misconduct in t e 
transaction of business or in the discharge of duty by omitting to do something e 
deliberately or by a reckless disregard of the fact whether the act or omission 
was not a breach of duty.” Then their Lordships cite the cases noted beloW 4. 

The auditor must not certify what he does not believe to be true, and he must t 
_ . reasonable care and skill before he believes that what he cerli es 18 ’ 

FjditoY^ and that the book3 themselves show the company’s true position. 

is reasonable care must depend on the circumstances of each P articu ^ 
case 5. An auditor however is not bound £o be suspicious when there are no c 
tances to arouse his suspicion. He is bound only to exercise a reasonable 
of care and skill 6. _____- 



2 . 

4 . 


5 . 

6 . 


London &. General Bank No. 1 [1895] 2 Ch. 166 ; K i!? gs S on wastern Counties 
[1896] 2 Ch. 279, at pp. 284 & 288 ; Ibid [1896] 1 CH. 6 ig All. 

S. B. Sc Milling Co. [1897] 1 Ch. 617 ; Connel v. Himalaya Bank 
12 and City Equitable Fire Insurance Co. [1925] 1 Ch. 40/. ( SU pra). 

[1895] 18 All. 12. 3. Hudson v. Dehradun Mussoone E. Tra ™£ ay £ N c Ry. 

Forder v. G. W. Ry. Co. [1905] 2 K. B. 532 ; Graham v. B>e fast " n v . 
Co. [1901] 2 I. R. 13 ; City Equitable Fire Insurance Co. (supra) ■ «.„*» y 
Senior [1899) 1 Q, B. 283 ; Queen v. Downes [1875] 1 Q B. U. id a 
G. W. Ry Co. [1895] 3 Q. B. 206. 

London Sc General Bank No. 2 [1895] 2 Ch. 673. 

Kingston Cotton Mill Co. No. 2 [1896] 2 Ch. 279. 
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It is nothing to an auditor whether the business of the company is being conducted 
prudently or unprofitably or whether dividends are properly or improperly declared, 
provided he discharges his own duty which consists in examining the books of the 
company and satisfying himself that they show the true financial position of the com¬ 
pany 1. If he fails in his duty, he will be jointly and severally liable with those who 
are responsible for the management of the company, although he is not guilty of any 
dishonesty 1. 


But although it is not the duty of the auditors to consider whether the business 
of the company is prudently or imprudently' conducted, it is their duty to consider and 
report to the shareholders whether the balance-sheet exhibits a correct view of the 
company’s affairs and the true financial position of the company at the time of the audit. 
They must ascertain this by examining the books of the company and must take reason¬ 
able care that what they certify as to the company’s financial position is true, and except 
in very special cases it is their duty to place before the shareholders the necessary inform¬ 
ation and to indicate the means of acquiring it 2. 


There is no provision in the Act for removal of an auditor once appointed; but 
where the auditors have neglected their duties by which loss has occurred 

^auditors to t ^ ie com P an y> t ^ ie Court will not compel the directors to allow the 

auditors to proceed with their audit 3. 


Sub-s. (1), proviso. Under the old proviso the following had been declared as 
entitled to be appointed and to act as auditors : Members of—(1) the Institute of Chart¬ 
ered Accountants of England and Wales ; (2) The Society of Incorporated Accountants 
and Auditors ; (3) the Society of Accountants in Edinburgh; (4) the Institute of Account¬ 
ants and Actuaries in Glasgow ; (5) the Society of Accountants in Aberdeen and (6) the 
Institute of Chartered Accountants in Ireland 4. 


Defence An irregularity in the appointment of an auditor may not avail him 

of auditor. ag a defence j n a misfeasance proceeding 5. 

145 * (i) Evey auditor of a company shall have a right of 

Powers & access at all times to the books and accounts and 
duties of vouchers of the company, and shall be entitled to re^ 

quire from the directors and officers of the company 
such information and explanation as may be necessry for the 
performance of the duties of the auditors. 

(2) The auditors shall make a report to the members of the 
company on the accounts examined by them, and on every 
balance-sheet and profit and loss account laid before the company 

shah 'state thdr tenure ° f office > and the re P ort 


1 . 

2 . 

3. 

4. 

5. 


(a) whether or not they have obtained all the inform 
ion a nd explanations they have required ; and 

1 all . _ ~ 


L^ondoi^&^General^ank ^No"! V^supra)^ ^ 23 A L ' * ™ 

W 1 Ch - 139 - 

BaStt] !ch k 673. S ‘ 18971 1 Ch ’ 617 C ‘ A • ; see also London Sc Gem 



S, 145 


INDIAN COMPANIES ACT 


365 


(b) whether or not in their opinion the balance-sheet and 
the profit and loss account referred to in the report are 
drawn up in conformity with the law ; and 

(c) whether or not such balance-sheet exhibits a true 
and correct view of the state of the company’s 
affairs according to the best of their information 
and the explanations given to them, and as shown 
by the books of the company ; and 

(d) whether in their opinion books of account have been 
kept by the company as required by section 130. 

(2A) Where any of the matters referred to in clauses (a), ( b ), 
(c) and (d) of sub-section (2) is answered in the negative or with a 
qualification, the report shall state the reason for such answer. 

(3) In the case of a banking company, if the company has 
branch banks beyond the limits of India, it shall be sufficient if 
the auditor is allowed access to such copies of and extracts from 
the books and accounts of any such branch as have been trans¬ 
mitted to the head office of the company in British India. 

' (4) The auditors of a company shall be entitled to receive notice of 
and to attend any general meeting of the company at which any ac¬ 
counts ivhich have been examined or reported on by them are to be laid 
before the company and may make any statement or explanation they 
desire with respect to the accounts. 

(5) If any auditors’ report is made tvhich does not comply with 
the requirements of this section , every auditor who is knowingly and 
wilfully a party to the default shall be punishable with fine which may 
extend to one hundred rupees. 

By the Companies (Amendment) Act, 1936, in sub-s. (2) the words in italics have 
Amend- Been inserted, and sub-sections (2A), (4) and (5) have been added. For 
oaent. effect of the amendments see Introduction. 


Company auditors are bound to know or make themselves acquainted with t e 
On under the Companies Act for the time being in force and also ui. e 

company’s articles of association 1. If the audited balance-sheet do not 

the true financial condition of the company and damages are thereby caused, t ^ 

is on the auditors to show that the damages are not the result of any breach of Y 

their part 2. 


Auditors are prima facie responsible for ultra vires payments made on the a ^ 
Auditor’s *Beir balance-sheet ; but whether and to what extent they are resp ^ 
™>?on- for not discovering and calling attention to the illegality of payme 

prior to the audit must depend on the special circumstances of eac ___ 



1* Kingston Cotton Mill No. 2 (supra) ; Republic of B. E. Syndicate ( P 

p. 171. 

2, Cuff v. London &. County &c. Co. [1912] 1 Ch. 440. 
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An auditor who commits a breach of duty may be sued by the company in an action 
or may be proceeded against under s. 235 ; but an auditor who is merely called in to 
audit the accounts pro hoc vice is not an officer 1. An auditor may set up the statute 
of limitation 2. 

It was held in the undernoted case that an auditor is only bound to be reasonably 
cautious and careful and that it is not his duty to take stock 3. There are many matters 
in which the auditor must rely on the honesty and accuracy of others and he does not 
guarantee the discovery of fraud 3. Farwell, L. ]. said that the business of an auditor 
“is to ascertain and state the true financial position of the company at the time of the 
audit and nothing more” 4. 


The auditing of a company’s accounts does, in the absence of proof of fraud or 
mistake in connection with the audit, close the accounts as between the 
shareholders and the directorate ; but it does not preclude the company 
from calling upon its agents for rendition 5. 


accounts. 


Sub-s. (2). The auditors’ duty to make a report to the members is confined to 
forwarding their report to the secretary of the company leaving the secretary or the direct¬ 
ors to perform the duties which the statute imposes of convening a general meeting to 
consider the report 6* It is not enough for the auditors merely to report that the 
f balance-sheet does not exhibit a true view of the accounts. They must 

report?*^ 8 report 8 enerall Y on the stat e of the accounts : their duty is to call attention 

to what is wrong 7* Lord Lindley specified the duties of an auditor in a 
case 8, where the auditors and the directors were held to be jointly and severally liable 
to repay the amount of dividend improperly declared and paid. 

Directors are entitled to presume that the auditors, like other officers of the com¬ 
pany, are doing their duty and are not bound to supervise or test the 

Se not f * auditors ’ work 9 ‘ Aud,tor3 a facie responsible for ultra vires pay- 

bound to ments made on the faith of their balance-sheet; but whether and to what 
supervise extent they are responsible for not discovering and calling attention to 

work. the illegallty payment depends on the special circumstances of each 

case 10. 


Agents for Auditors are agents for the shareholders, but the latter are not neces- 

sharehoi- sarily bound by notice of every thing of which notice is given to the 
ders. former 11. 


It is the duty of the auditor not to confine himself to verifying the arithmetical 

Auditor’s acc ^ racy t ^ e Glance-sheet, but to inquire into its substantial accuracy 
duty. and a3certain that contained the particulars specified in the articles of 

association and was properly drawn up so as to contain a true and correct 
representation of the company's state of affairs 2. If improper payment8 by the directora 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Western C. B Bakeries [18971 1 Ch. 617 C. A. 

dty nSieS s ^ :S u e & h , er i d ^ h 88 4 7 ’ 36 Ch - D - W- 
City Equitable Fire Insurance' Co. [suprl)! ^ 4 ° 7 ’ 

Ramchand v. Imperial Oil <Stc. Co. [1917] 86 P. R 42 I C 375 
Allen Craig Co. (London) [1934] Ch 483 ’’ * ' ^* 

Lon W d° n £ ® irmin 8, ham Small Arm Co! [1906] 2 Ch 378 
London & General Bank [1895] 2 Ch 673 7 

Dovey v. Cory [1901] A. C. 477. 

Republic of B. E. Syndicate [1914] 1 Ch 139 

Spackman v. Evans [1868] L. R. 3 H. L. 171 at pp. 196 & 235. 
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are the natural and immediate consequence of breach of duty on the part of the manage¬ 
ment and the auditors, they are liable in damages to t he amount so paid 1. 

Where payment of commission for placing shares is authorized by the memorandum 
of association and by a resolution of the directors and not by the articles, the auditors 

ought to point that out 2. 


An auditor is not justified in omitting to make personal inspection of securities 
that are in the custody of a person or company with whom it is not proper that they 
should be left, whenever such personal inspection is practicable. A stock broker of a 
company, however respectable and responsible he may be, is not the proper person to 
have the custody of its securities except on such occasions when for short periods securi¬ 
ties must of necessity be left with him ; but immediately such necessity ceases the securi¬ 
ties should be lodged in the company’s strong room or with its bank or placed in other 
proper and usual safe keeping 3. 


Whenever an auditor discovers that securities of the company are not in proper 
custody, it is his duty to require that the matter be put right at once, or if his require¬ 
ment is not complied with, to report the fact to the shareholders and this whether he 
can or cannot make a personal inspection 4. 


The measure of the auditor’s responsibility depends upon the terms of his engage¬ 
ment. There may be special contract defining duties and liabilities of the auditors. 
If there is such a contract, then that contract governs the question. The articles will 
however be looked at, if there is no special agreement, because the auditors will 
presumably have taken their duties upon the terms, inter alia, set out in the articles. 
That is not to say that the auditors can set aside a statutory obligation. No agreement 
or articles of association can remove an imperative or statutory duty 4. 

This section does not lay down a rigid code. The duty imposed on auditors by it 
is not absolute but depends upon the information given and explanations furnished to 
them, so that there is abundant scope for discretion. The onus lies upon the auditors 
who would not be excused for total omission to comply with any of the requirements of 
the section, or for any consequences of deliberate or recklessly indifferent failure to ask 
for information on matters which call for further explanation 4. 


Auditors should not be content with a certificate that securities are in the posses 
Bion of a particular company, firm or person, unless the latter are trustworthy or respec 
able and further are such as in the ordinary course of business keep securities for t 
customers. In all these cases the auditors must use their judgment. Whether an 
auditor did in fact entertain the opinion he reported is a question of fact 4. 


It is not the duty of auditors to make themselves familiar with the ob igatio 

imposed upon them by the company’s articles 5. An article exempting audito ^ 

liability for losses not happening try or through their own wilful neg 
^* tis default is valid and effective 5. But if any loss arises to the company 

from neglect of duty on the part of the auditors, they may be e p 

ally liable 6. __ 



Leeds Estate, Building &c. Co. v. Shepherd (18871 36 Ch. D. 787 , Lo 
General Bank [1895] 2 Ch. 673, 682, 692 ; Kingston Cotton Mill Co ( P 
Republic of B. E. Syndicate [1914] 1 Ch. 139. 

City Equitable Fire Insurance Co. [1925] 1 Ch. 407- 
City Equitable Fire Insurance Co. (supra). r 

Kingston Cotton Mill No. 2 (supra). But see the new s. u ra) . 

Leeds Estate. Building &c. Co. (supra) ; London & General Bank (supra, 
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Although it is not the duty of accountants to take stock in auditing the accounts, 
they may well call for explanations of particular items in the stock-sheet X. 

As to the duties and liabilities of auditors generally see the cases noted below 2. 

A company has no power to make regulations precluding its auditors from availing 
themselves of all the information to which they are entitled as material 
whe*re eS for their report to be made to the shareholders as to the true state of the 
ultra vires, company’s affairs. If the company does so, the regulations are ultra vires 3. 

An auditor will be ordered to deliver up books and papers to the liquidator without 

prejudice to his lien 4. 

146. (i) Holders of preference shares and debentures of 

of a company shall have the same right to receive and in- 
R ig its O S p ect t ] fie balance-sheets and profit and loss accounts of 

the company and the reports of the auditors and other 
reports as is possessed by the holders of ordinary shares 
in the company. 


preference 
sharehold¬ 
ers, etc., as 
to receipt 
andinspec- 
tion of 

reports,etc 

0 ) 


This section shall not apply to a private company, nor 
to a company registered before the commencement of this Act : 

Provided that in the case of any public company whether registered 
before or after the commencement of this Act the trustees for holders of 
debentures shall have the right conferred by subjection (i) on holders 
of preference shares and debentures of a company . 

By the Companies (Amendment) Act, 1936, in sub-s. (1) the words in italics have 

, been inserted and the proviso to sub-s. (2) has been added. For the effect of 
Amend¬ 
ment. 


the amendments see Introduction. 


Carrying on business with less than the legal 

minimum of members . 


147 * 


If at any time the number of members of a company is 
reduced, in the case of a private company, below two, 
or in the case of any other company, below seven, and 
it carries on business for more than six months while 
the number is so reduced, every person who is a mem" 
ber of the company during the time that it so carries 
on business after those six months and is cognisant of 
the fact that it is carrying on business with fewer than 
two members or seven members, as the case may be, 
shall be severally liable for the payment of the whole debts of 
the company contracted during that time, and may be sued for 
the same without joinder in the suit of any other member. 


Liability 
for carry- 
ing on busi¬ 
ness with 
fewer than 
seven or, in 
the case of 
a private 
company, 
two mem- 
bers. 


1 . 

2 . 

3. 

4. 


Mead v. Ball Baker &. Co. [1912] 28 T.L.R. 81 C.A. 

11Ch E ?39 6 FlIe Insurance Co - < 9U P ra ) 5 Republic of B. E. 

Newton v. Birmingham Small Arms Co. [1906] 2 Ch. 378 
Findlay v. Waddel [1910] S.C. 670. J ' 


Syndicate [1914] 
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If the number of members is reduced below the requisite number, the company 
may also be wound up by the Court 1. 

The representatives of a deceased or bankrupt member and past members should 
not be counted in estimating the number of members 2. 

Service and Authentication of Documents . 


148* 
Service 
of docu¬ 
ments on 
company. 


A document may be served on a company by leaving 
it at, or sending it by post to, the registered office of 
the company. 


A notice or order of Court, if served on the directors at the registered office of the 
Service of company is good service, provided that it is addressed to the company and 
notice &c. not to t ^ e directors 3. 


A summons to appear before a Magistrate can be served in the way provided in this 
Summons 9ect d° n 4. A foreign corporation carrying on business in England 5, even 
how for a short time, is liable to be sued in an English Court and may be 


served. 


served in the same manner as an English company 6 


149. 

Service of 
documents 
on regis¬ 
trar. 


A document may be served on the registrar by send- 
ing it to him by post, or delivering it to him, or by 
leaving it for him at his office. 


This section does not occur in the English Act. 


150* A document or proceeding requiring authentication 
Authenti- by a company may be signed by a director, secretary 
docu^ ° f or °ther authorised officer of the company, and need 
ments. not be under its common seal. 


Tables , Forms and Rules as to prescribed matters. 


151* (i) The forms in the Third Schedule or forms as near 
Appiica- thereto as circumstances admit shall be used in all 
alteration matters to which those forms refer. 

andf bles ( 2 ) The [ Central Government] may alter any of the 
and power tables and forms in the First Schedule, so that [itj 
ruiei^t does not increase the amount of fees payable to the 
prescribed registrar in the said Schedule mentioned, and may 
matters. alter or add to the forms in the Third Schedule. 


( 3 ) Any such table or form, when altered, shall be pu > 
lished in the [ Official Gazette] , and on such publication sha 
have effect as if enacted in this Act, but no alteration made y 
the [Central Government] in Table A in the First Sche^ujs 

T. Vide Bowling St Welby’s Contract [1895] 1 Ch. 663. 


X. 

3. 

4 . 

5 . 

6 . 


S. 162, cl. (iv). 

Benabo v. William Jay St Partners, Ltd. [1941] 1 Ch. 52. 

Pearks, Gunston St Tee v. Richardson [1902J 1 K. B. 91. 

As to what amounts to carrying on business in England see cas 
Buckley, 10th ed. p. 276 note (i) -J »■ ~ 

Buckley, 10th ed. p. 276 St cases*cited there. 


cited in 
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shall affect any company registered before the alteration, or 
repeal, as respects that company, any portion of that table. 

( 4 ) In addition to the powers hereinbefore conferred by 
this section, the [Central Government] may make rules providing 
for all or any matters which by this Act are to be prescribed 

by [its] authority. 

(5) Every such rule shall be published in the [Official 
Gazette ], and on such publication shall have effect as if enacted 
in this Act. 

In this section the words “Central Government” within square brackets in sub-s9. 
(2) (3) and (4) have been substituted for the words “Governor General in Council” 

and the words “Official Gazette” within square brackets in sub-ss. (3) and (5) have been 
substituted for the words “Gazette of India”, and “its” in two places foT “his” by the 
Government of India (Adaptation of Indian Laws) Order, 1937. 

The forms given in the Third Schedule should be generally followed 1. 

Vide India Gazette of 17th January, 1914. 

Arbitration and Compromise. 


152. ( 1 ) A company may by written agreement refer to 

Power for arbitration, in accordance with the-■-Arbitration Act, 
eS 1940, an existing or future difference between itself 
matters to an d an y other company or person. 

arbitration. r 

( 2 ) Companies, parties to the arbitration, may delegate to 
the arbitrator power to settle any terms or to determine any 
matter capable of being lawfully settled or determined by the 
companies themselves, or by their directors or other managing 
body. 

( 3 ) The provisions of the-•• Arbitration Act, 1940,-• shall 
apply to all arbitrations between companies and persons in 
pursuance of this Act. 


In sub-sections (1) and (3) after the words “Arbitration Act” for the figure “1899” 
the figure “1940” has been substituted by s. 49 (2) of the Arbitration Act X of 1940. By 
the same section of the said Act in sub-s (3) before the words “shall apply” the following 
Amend- words have been omitted : “other than those restricting the application of 
m the Act in respect of the subject-matter of the arbitration.” By the Repealing 

and Amending Act XXXII of 1940 in sub-sections (1) and (3) the word “Indian” before 
the words “Arbitration Act” has been omitted. 


This section is merely an enabling section 2. The real object of this section : 
t0 exten d the operation of the Arbitration Act even to cases in which th 

subject-matter of disputes could not be made subject of arbitration unde 
the Arbitration Act 2. This section is subject to the applicability of th 


1 . 

2 . 


Cotman v Brougham [1918] A. C. 514 at p. 522. 

p V; u 3 f! S Busi , ness Co-operation Ltd. [1931] L. 555, 132 I. C. 399 
bitaram v. Punjab National Bank [1936] L. 721 F. B., 17 Lah. 722. 
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Arbitration Act to the local area in which the Court in which the suit has been 
instituted is situate 1* Where the Arbitration Act has not been made applicable, as for 
instance, the Ferozepore District in the Punjab, a Civil Court cannot proceed with 
a reference to arbitration under that Act. It is not the intention of the legislature to 
make the Arbitration Act applicable to the whole of British India with regard to disputes 
between companies or between a company and other persons 1. 

The word “may” after the words “a company” in the beginning of this section does 
not go with the sentence “in accordance” 6cc. but with the words “refer to arbitration.” 
Again the existence of the words “in accordance” 6cc. in sub-s. (1) is an indication that 

the legislature considered it to be de rigucur that every reference by a limited 
tion 8tniC- com P an Y to arbitration should be in accordance with the Arbitration Act. 

Sub-s (3) is conclusive on the point that the provisions of the Arbitration 
Act only apply to arbitrations to which a limited company is a party. Such companies 
cannot refer to arbitration independent of this provision of the law and Schedule II 
of the Code of Civil Procedure has no application 2. This view has also been taken 
by the Calcutta High Court (R. C. Mitter 6c Lodge JJ.) in a very recent case 3, 
dissenting from the view taken by a Full Bench of the Lahore High Court in Sita 
Ram v. Punjab National Bank, supra. Their Lordships of the Calcutta High Court in 
the case 3 referred to above said : “The concluding words of that sub-section [sub-s. (3) 
of s. 152 of the Companies Actl ‘in pursuance of this Act’, words which had 
troubled the minds of the Judges constituting the Full Bench of the Lahore High Court 
(in Sita Ram v. Punjab National Bank,' supra)—mean that sections 3 to 22 of the Indian 

Arbitration Act, 1899 would apply to all arbitrations in which one or both of the parties 
are companies irrespective of the locus of the subject matter by the force and effect of the 
Indian Companies Act, and the procedure provided for in the Indian Arbitration Act for 
extending its field of operation would not have to be followed in such cases. This is in 
our judgment the effect of sub-sec. (3) of s. 152. The words‘in pursuance of this Act 
(i.e., the Companies Act) clearly qualify the phrase‘shall apply’. The meaning is that 

the provisions of the Indian Arbitration Act, 1899, except s. 2 thereof (which is to e 
treated as non-existent) shall apply to all arbitrations between companies and persons y 
the force and effect of the Companies Act itself. The decision of the Full Bench of t e 
Lahore High Court hag the effect of substituting for the words in pursuance of t 
used by the legislature the words ‘in pursuance of sub-sec. (1) or the words in pursua 
of this section.’ On the interpretation we have put upon sub-sec. (3) of s. 152, sec. 
and sec. 4(a) of the Indian Arbitration Act, 1899 would apply to all arbitrations in 
which a company is a party.” An award made in such an arbitration must 
either in the High Court or the Court of the District Judge, as the case y 

be, and paras 20 and 21 of Schedule II to the Code of Civil Procedure are exclu e 

from operation upon such arbitration 3. When an application to file an awar i9 
to the wrong Court it should not be dismissed but returned for presentation to t e 

proper Court 3. 

The Arbitration Act applied in the case falling within the scope of that Act e 
when the locus of the subject matter was outside a Presidency town, provided one o ^ 

parties or both of them were companies registered under this Act* Consequentl y a re — 

1« Sundar Mai v. Paris Busines Co-operation Ltd. [1931 J L. 555,132 I. C. 

Sltaram v. Punjab National Bank [ 19361 L. 721 F. B., 17 Lah. 72 

2. Peoples Bank of N. India v. Padam Lai [1938] 177 1 - 0 659 . i q z \ 558, 

3. Jhlrighat Native Tea Co. v. B. Gupta [1940] 44 C. W. N. 285, [19401 1 Cal. 

119401 C. 220. 
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yj2 INDIAN * 

• _ a thp intervention of the Court was 

to arbitration, in which a company was mteres e , d The Al bitration Act, 

governed by the rules in Sch 2 of the ^ ^ ^ ^ Aihi „ a . 

1899 had no application to such a case . Chapter IV of that Act. 

*» Act. mo cc ICO tote, «.h «... -»»U Ac. 0 , 

The Arbitration Act applied to all references to arbitration ^ which the Local 

wherever they took place within a Presidency town virtue of the 

Oovernment Had eittended^ P—^^“^nlyL which a com. 
proviso to s. 2 of that Act * , arbitration in accordance with 

— -z 

Applies reference is made by the Court in a pending suit 4. A company under 

r h “:lT^ k b Lr,.: «.u«.»»*. 

Art that Act will not apply to the arbitration agreement between the parties . 

’ Itis not obligatory Ihat any references to arbitration to which a limited company 

is a party should be made under the Arbitration Act 6. 

Thl section empower, a company to refer to arbitration an existing difference 

between itself and any other company or person. But a shareholder has no such right 
against the company 7. The arbitration contemplated in s. 208-C (post) is one betwc 

the company in liquidation and one or more of its members—an arbitration 
Arbitra- tQ gettle an internal dispute or difference. Sub-s. (3) of the present section 

Ihis & 9 would not'cover such a case, as the arbitration contemplated there is one 

208-C, dis- between a company and either another company or an individual third 

tinction. part y t i, e . t an arbitration to settle not an internal but an external dispute or 

difference 8. . 

Where the parties referred a dispute to arbitration but had not agreed to do so in 
writing, an award was made therein and the Court passed a decree in terms 
Decree if Q f t h e award, it was held that the decree was not a nullity and it was not . 

nullity. open t o the executing Court to go behind the decree 9. Where a com¬ 

pany entered into an agreement for reference to arbitration, but it was not specifically 
stipulated that it was to be under the Arbitration Act, and the award was filed and a 
decree passed thereon, it was held that the decree was a nullity and could not be 
executed 10. But the award itself was enforceable as a decree under s. 15 of the Arbi¬ 
tration Act 10. In the last cited case the Peshwar Court followed the decision of 
Mukherji and Guha ]J. in Rabindra v. Jnanendra 11 affirmed by the Judicial Committee . 

1. East Bengal Bank v. Topesh f19411 P 177 44 P W XT 878 11Q4D1 7 Pal. 237. 


Trading Co. v. Chandulal [1935] S. 228, 159 I. C. 824; Peoples Bank of N. 
India v. Padam Lai (supra) ; Jhirighat Native Tea Co. v. B. Gupta (supra). 
Behari v. Sirsa Trading Co. [1933] L. 44, 141 I. C. 64 ; Ruplal v. Dhansar Coal 
Co. 11932] 136 I. C. 445. 


l * s Jl* \ 1JU 1. V^. 

4. Punjab 6c Kashmir Bank v. Damodri [1936] L. 257. 

5. Chandu Lai v. Grahams Trading Co. [1938] L. 827. 

6. Lyallpur Bank v. Jai Gopal [1940] L. 97, 190 I. C 

Pliniah MatiAnnl Ir r I T m i 1 n t l r-» 


6. Lyallpur Bank v. Jai Gopal 11940] L. 97, 190 I. C. 146 following Balmukand v. 
Punjab National Bank [1936] L. 721, 17 Lah. 722 F.B. 

7. Madura Mills Co. v. Krishna Ayyar [1937] M. 405, 171 I. C. 690. 

8. Jhirighat Native Tea Co. v. B. Gupta, (supra). 

9. Koshan Lai v. Punjab National Bank [1933] L. 46, 140 I. C. 180. 

10. Punjab National Bank v. Kewal Krishna [1933] Pesh. 66, 143 1. C. 435 ; see also 

i i R India v * Padam Ul (supra). 

11. [1932] 35 C.W.N. 538, 58 Cal. 1018. 
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(see Jnflnendra v. Rabindra 1) with these wards : “Their Lordships agree with the view 

taken by the Courts in India that the decree.was passed without jurisdiction and was, 

therefore, incapable of execution as such. The respondent, however, as a party to the 
arbitration award would be entitled under the Act to enforce the arbitrator’s award 
through the Court in exactly the same way as if it was a decree. If, therefore, there was 
an existing award in favour of the respondent, the objection to his application was one 
of form only and not of substance.” 

A contract to refer to arbitration any dispute which might arise between a com¬ 
pany and an individual is not illegal because it is not under the seal of the company 2. 

Although a living company is allowed to refer matters in difference to arbitration, an 
official liquidator may not be allowed to make a reference to private arbitration 3. 

Where an agreement is made with a company to refer to arbitration under 
Reference certain contingencies, a Court has no jurisdiction to file the agreement as 
tration" s * 3 of the Arbitration Act excludes Sch. II, para 17, C. P. C. from operation 

r ° ’ of the Act 4. Where the articles of association provide for arbitration 

of a dispute between the company and its members, the latter can validly refer to 
arbitration a dispute relating to the question whether he was a member of the company 
in respect of some further shares for which he was registered as a member 5. 

An award under the Arbitration Act, 1899 can only be enforced by the District 

Enforce- 3 ud 8 e and cannot be transferred by him t0 any ° ther C ° Urt eXCept the Di$ ' 

; ment of trict Judge 6. But it is not obligatory on a company governed by the Arbitra- 

award. - tion Act to make a reference to arbitration out of Court in the province 
of the Punjab only in pursuance of the provisions of the Arbitration Act and to file an 
award made on such reference in the Court of the District Judge as required by the 
Arbitration Act. It is permissible for the company, although governed by the Arbitra¬ 
tion Act, to make a reference outside the Arbitration Act, and although the award on 
such reference is filed in the Court of the senior Subordinate Judge, the decree passed 
on its basis is perfectly legal 7. 

The proceedings for enforcemnt of an award under s. 15 of the Arbitration Act are 
Appeal g° verned b y 3 - 47, C. P. C. and an appeal is competent from an order rejec¬ 
ting such application. The fact of an objection being raised that the awar 
was given without jurisdiction does not preclude the application of s. 47, C. P- C. 8. 

153* (i) Where a compromise or arrangement is proposed 

between a company and its creditors or any class or 
them, or between the company and its members or any 
class of them, the Court may, on the application in a 
summary way of the company or of any creditor or 
member of the company or, in the case of a company 

[19331 P. c. 61. A T . 

Ganges Sugar Works v. Nuri Miah [1915] 37 All. 273, 13 A.L.J. 312. 

Dehra Dun Mussooree Tramways Co. [1928] A. 553, 26 A. L. J. 810, • 

Attock Oil Co. V. Abdul Majid [1929] L. 246, 118 I. C. 533 ; But see Sita Kam 
Punjab National Bank, supra. 

Kanhaiya Lai v. People’s Bank of N. India [1934] L. 49. Grahams 

Kewal Krishna v. Punjab National Bank [1934] Pesh. 107,151 I.C. » £ 

Trading Co. v. Chandulal [1935] S. 228, 159 I.C. 824 ; Peoples Bank °r 
India v. Padam Lai (supra) ; Jhirighat Native Tea Co. v. B. P T ea Co. 

Sitaram v* Punjab National Bank (supra). But see Jhirighat 
v. B. Gupta (supra). 

Kanhaiya Lai v. People’s Bank of N. India [1934] L. 49. 


Power to 
compro¬ 
mise with 
creditors 
and mem¬ 
bers. 
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being wound up, of the liquidator, order a meeting of the 
creditors or class of creditors, or of the members of the 
company or class of members, as the case may be, to be ca 
held and conducted in such manner as the Court directs. 

( 2 ) If a majority in number representing three-fourths in 
value of the creditors or class of creditors, or members or class 
of members, as the case may be, present either in person or by 
proxy at the meeting, agree to any compromise or arrangement 
the compromise or arrangement shall, if sanctioned by the 
Court, be binding on all the creditors or the class of creditors, 
or on all the members or class of members, as the case may be, 
and also on the company, or, in the case of a company in the 
course of being wound up, on the liquidator and contributories 

of the company. 

( 3 ) An order made under sub-section ( 2 ) shall have no effect until 
a certified copy of the order has been filed with the registrar , and a 
copy of every such order shall be annexed to every copy of the memo¬ 
randum of the company issued after the order has been made , or in 
the case of a company not having a memorandum , of every copy so 
issued of the instrument constituting or defining the constitution of the 


company . 

( 4 ) If a company makes default in complying with sub-section 
( 3 ) the company and every officer of the company who is knowingly 
and ivilfully in default shall be liable to a fine not exceeding ten 
rupees for each copy in respect of which default is made . 

( 5 ) The Court may , at any time after an application has been 
made to it under this section , stay the commencement or continuation 
of any suit or proceeding against a company on such terms as it 
thinks fit and proper until the application is finally disposed of. 


( 6 ) In this section the expression “company” means any 
company liable to be wound up under this Act and for the pur¬ 
poses of this section unsecured creditors who may have filed suits or 
obtained decrees shall be deemed to be of the same class as other un¬ 
secured creditors . 

( 7 ) An appeal shall lie from any order made by the Court exer¬ 
cising original jurisdiction under this section to the authority authoris¬ 
ed to hear appeals from the decisions of the Court . 


By the Companies (Amendment) Act, 1936, the original sub-s. (3) has been re- 
numbered as sub-s. (6) and the new sub-sections (3), (4) and (5) have been 
ment^ inserted. By the same Act to sub-s. (3) re-numbered as sub-s. (6) the words 

in italics have been added and a further sub-s. (7) has also been added. 
As to the effects of these amendments see Introduction. 
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This section should be carefully construed. “It makes the majority of the creditors”, 
as observed by Lord Justice Bowen, “or class of creditors bind the minority, 
Construe* it exercises a most formidable compulsion upon dissentient creditors ; and 

it therefore requires to be construed with care as not to place in the hands 
of some of the creditors the means and opportunity of forcing dissentients to do that 
which it is unreasonable to require them to do, or of making a mere jest of the interest 
of the minority” 1. But in English &c. Bank 2 Vaughan Williams J. said: “Ido 
not think that any one who has followed the subsequent decisions—whether under the 
Companies Acts or the Bankruptcy Acts—will hesitate to say that the tendency of late 
has been rather to favour the power of the majority of creditors to impose their will 
upon the minority and to construe the legislation upon the subject with some 

freedom.” 


The principle upon which this section is based has been laid down in a recent case 
3, by Page C. J. and Cunliffe J. of the Rangoon High Court. It is true that 
Principle. ag fc etween a creditor and the company as his debtor, the creditor who 
proves insolvency is entitled ex debito justitiae to a winding up order. But the right ex 
debito justitiae is not his individual right, but his representative right. If the majority of 
the class are opposed to his view and consider that they have a better chance of getting 
payment by abstaining from seizing the assets, then upon general grounds, the Court 
should give effect to such right as the majority of the class desire to exercise 4. 

Powers of the Court under this section are strictly limited. The Court may either 
sanction or refuse to sanction a scheme approved by the company and its creditors or 
members. The Court has no power upon an application to alter the scheme which 
has been sanctioned by the Court and agreed to at a meeting under this section with 
out giving parties to an agreement an opportunity of considering the scheme m the 
way the Court proposes 5. Upon confirmation by the Court the scheme becomes by 
virtue of this section binding upon the creditors, shareholders and the company, 
terms can therefore be varied by order of the Court after the variation has been ap 
proved at meetings of the creditors and shareholders, and it i9 not possible or t 
company or its directors or shareholders, whether by resolution or rati 
otherwise, to alter the scheme. Nor is it possible for the company or its directors 
the scheme under the guise of a compromise with a shareholder, as no va ' 
departure from that scheme can be validated by mere acquiescence of the. a 
or creditors 6. It is not the function of the Court to substitute its own sc erne ^ 
scheme presented to it for sanction, and if the Court is of opinion that . 

radical amendment is effected or the scheme is fundamentally altered, it oug 
sanctioned, it is the duty of the Court to reject the scheme. “The Court mus 
at the scheme and see whether the Act has been complied with, whet er t e 
are acting bona fide and whether they are coercing the minority inor er ^^ en9ee 
interests adverse to those of the class whom they purport to represent, ct j on 

whether the scheme is a reasonable one, or whether there is any reaso _ 


1 . 

2 . 

3. 

4. 

5. 

6 . 


sovereign Life Assurance Co. v. Dodd [1892] 2 Q- B.573.■ [1937] B. 423. 

1893] 3 Ch. 385 (396) ; see also Katni Cement & Industrial Co. 

Dobson v. Dawson’s Bank [1932] R. 75, 10 Rang. 143. 

R-obson v. Dawson’s Bank [1932] R 75, 10 Rang* ■ w ens j n gh Loan Office 
Natore Kamala Bank [1937] C. 124, [19371 1 Cal. 368 : Mymens. g 

[1937] C. 667. , _ ,. f 1Q , 81 P c 2 84 (288^89), 43 C. W. N. 

Preraila Devi v. Peoples Bank of N. India [1938] Y. C. L * 

205, 1781. C. 659. 
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to it, or such an objection to it as that any reasonable man might say that he could 

not approve of it” [per Lindley L. ]. in English Scottish &c. Bank (1893) 3 Ch. 
Court’s 385 ]. The Court must be satisfied that the scheme is not only reasonable 
duties! & but also practicable. It is neither the duty nor the business of the members 

of the Court to express their own opinion as to whether, if they happened 
to be creditors of the bank, they could not or would not have voted in favour of the 
scheme. It is enough that the Court should hold that the view taken by the creditors 
as to the feasibility of the scheme is one as to which persons acting honestly and viewing 
the scheme laid before them in the interests of those whom they represent take a view 
which can be reasonably taken by business men 1. The fact that the shareholders and 
creditors have approved of a scheme of compromise or arrangement does not mean that 
the Court is bound to accept the scheme. It is the duty of the Court to examine the 
proposals and decide whether they are fair and reasonable. That the shareholders and 
cerditors have approved of a scheme will of course carry weight but there may be moTe 
important considerations 2. Where the resolution approving a scheme is shown to 
have been passed as a result of misleading statements contained in a letter written by 
one of the creditors of the company who was also a director thereof, and circulated to 
all the shareholders and creditors before the meeting, where the company was hopelessly 
insolvent and the scheme conferred no apparent benefit on any one and in fact 
ignored creditors who were not depositors and the scheme itself was not a feasible one, 


and where besides there were also allegations of unlawful and unauthorized acts on the 
part of the company’s officials, justice demanded that the resolution approving the 
scheme should be disregarded 2. Before sanctioning the scheme the Court may impose 
certain conditions upon the company for making some provision for the dissentients. 
The Court however does not necessarily make any provision for the dissentients, 
if it is satisfied that the scheme is reasonable and fair and in the interest of the general 
body of shareholders. In any case under modern practice such a provision is not a 
sine qua non to sanctioning the scheme if it is reasonable 3. 

The first thing the Court has to see is whether the provisions of the statute 
have been complied with. Secondly, the Court has to see that the persons present at 
the meetings have acted bona fid- and that they have done nothing which in the circums r 
tances is injurious to the interests of the classes whom they represented. But the Court 
does not sit merely to register the decree of the majority of the creditors or share' 
holders present at the meetings. It has to look at the arrangement and see that it 
is such that a man of business would reasonably approve, and further that it is fair 
and reasonable as regards the interests of all concerned 4. “If the creditors are acting 
on sufficient information and with time to consider what they are about and are 
acting honestly, they are, I apprehend, much better judges of what is their commercial 
advantage than the Court can be... While therefore I protest that we are not to 
register their decisions but to see that they have been properly convened and have been 
properly consulted and have con sidered the matter from a point of view, that is, with a 





Kami Cement &c'lndustr^a'^Co! [^Tb^^ 9321 54 ’ 10 R “* 438 ’ SeC ^ 

W 639 ^ V * ° eVani Amma Ml940] M. 621, [1940] M. W. N. 252, 51 M. L 

ssssrsa'i 

C.w K ITOi lnjjfii mSKS. fe" 4 |-S IMMJ ^ 
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view to the interests of the class to which they belong and arc empowered to bind, the 
Court ought to be slow to differ from them.” 1. Therefore it is very essential that the 
scheme must, as far as possible, be based upon correct information, but that does not 
mean that if the information is not accurate and complete the application for sanction 
should be rejected in limine. The Court can in such a case call for a report, in as short 
a time as possible, which will give a fair idea of the affairs of the company at the moment 
and on that state of information the scheme as adumbrated or with the necessary amend- 
ments can be circulated along with the report 2. As regards the capacity of creditors 
to safeguard their own interests in such cases the following observations of Vaughan 
Williams J. apply with greater force to this country : "I confess that I have very little 
belief in creditors of a company being able to look after their own interests. It is a matter 
of history that never mind what safeguards may be suggested, never mind what statutory 
precautions may be given, the creditor, of an individual bankrupt have never been 
roused to look after their interest... Experience show, that creditors, whether of a 
company or of an individual man, never can be trusted to take care of themselves. 
The disjected forces of individual creditors are a mere nothing as against the consolidated 
forces of those who are often deeply interested in bringing about an adoption of t e 
scheme which is presented to the creditors” 3. In all concerns of the company, whether 
in the matter of winding up or in the matter of a scheme, the policy of the Act is o 
ascertain the wishes of the creditors as expressed by the majority of them su ject to 
the rights of the minority being safeguarded. No Court is entitled to say t a 

will not ascertain the wishes of the majority in regard to a propose sc 
true that under sub-s. (1) of this section a certain discretion is vested rn the Court 
the scope of that discretion is limited, and the Court ought not to decline to 
a meeting unless the proposals are illegal as being in contravention of thc P“ 
of the Act or incapable of modification in view of ascertained facts, so tha i 

be a waste of time and expenditure to circulate them 2. . , v inP , 

The Court should always prefer a living scheme to a compulsory UqutdaUon bring 

ing about the end of a company and usually without any hope o P a Y . g on 

(Damon v. Ho rmusji, supra). The onus of showing that any scheme is unreaso 

the objectors 4. It is the Court's duty carefully to scrutinize complicated schem s • 

This section is applicable in the case of a going company as well a a comp V ^ 
liquidation, whereas s. 215 applies only in or in view of winding up o 
Where after a petition has been presented under this section, an app icatio 

soty winding up is filed by certain creditors, there ,s no re.°" why* 
Winding Utter appUca tion should not be considered by the Court. In f 

be considered at the earliest possible moment. Even i an or „ Schemes 

up Is passed, it will not interfere with any proper scheme being consi e t ^ e 

ate presented to the creditors”, said Vaughan Williams J. in an ^ 30me wrong 
liquidation of companies more often than not for the purpose o V _ _____- 

English, Scottish &. Australian Chartered M. 318. 

L. J. at p. 409 ; see also Travancore National &c. bank l no 1 

Travancore National &.c. Bank [1939] M. 31o. 385, per Vaughan 

English, Scottish & Australian Chartered Bank [1893] 3Lh.^ 

Williams J. at. p. 396. % . 

Per Cunliffe ]. in Dawson v. Hormusji (supra). - Ql 

Dorman Long Co. [19341 Ch. 635. National &c. Bank [19 

Katni Cement &. Industrial Co. (infra) ; Travanc 

Calicut Bank [1939] M. 58, [1938] 2 M. L. J. 81Z. 
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that has been done or for the purpose of serving some interest which is wholly antagonis¬ 
tic to the interests of the creditors” 1. 

All modes of reorganizing the share capital, even when involving an interference 

All reor- with preference or other special rights attached to shares, can be effected 

ganization as part of an arrangement with the members under this section 2, even 

may be though the scheme may involve winding up, though in the exercise of its 
effected. , _ 

discretion the Court may impose certain conditions upon the company 
before sanctioning the scheme 3. See notes to s. 54 ante. 

The power given to the Court to sanction a scheme of arrangement between a 
company and its creditors or between the company and its members extends 
juris die- to debenture-holders an d other creditors and enables the Court to sanction 

tion. a scheme, although it deprives the debenture-holders of their security 

wholly or in part 4. The Court may also sanction an arrangement whereby 
terminable debentures or debenture bonds are converted into perpetual debenture 
stock 5. 

The Court has a wide discretion in the matter 6, though it will reject the scheme 
only where it is shown that there has been something wrong ; but where the creditors 
acting in good faith and on sufficient information and with time to consider what they 
are about have pronounced that a particular scheme is to their commercial advantage, 
the Court will be slow to differ from them 7. 

Where an application was made for the sanction of a scheme under which the 
liabilities of a company were to be paid up in full by a new company which was to take 
over the assets and liabilities of the old company and the shareholders in the existing 
company were to receive shares of the new company as provided by the scheme, and 
meetings were held and the requisite resolutions of the different classes of shareholders 
and debenture-holders passed in favour of the scheme, it was held by the Court of 

Appeal that there was no jurisdiction under the section to compel the ordinary share¬ 
holders to take shares in the new company 8. 

The Court sanctioning a scheme has jurisdiction to entertain an application for an 

°u C j m ° sc ^ eme 90 39 to ex punge from the scheme certain words preventing 

the decree-holder from executing his decree 9. 

In' the case of a foreign company having its central office in British India the High 
Court, in whose jurisdiction such office is situate, can entertain an application under this 
section at the instance of a creditor or member of such a foreign company. When 

Foreign T ~ 3PP ication f° r winding up a foreign company is made in a British 

company. n la ^ ou [ t > the ex P r ession “Court” in this section must mean the Court 

have inri<idicM‘r>n * 6 COmpany is being wound up and therefore such Court will 

have jurisdiction^to^entertain^anappHcation under this section even before an order for 


1 . 

2 . 


English <Scc. Bank [18931 3 Ch 385 
Palace Hotel Ltd 119171 VVk t * 

In re Schweppes, Ltd 119 411 rh J A ‘ Nordberg Ltd. [1915] 2 Ch. 439 ; 
B. 423, 39 Bom. L R 675. 1 Ch ' 322 ; Katni Cemen < & Industrial Co. [1937] 

Alab^^?^ Co * (supra). 


4. 

5. 

6 . 

7. 

8 . 
9. 


Alabama &<, r 7 Co [ 8 T°o Wv 

Re Shandon Hydropathic Co fmnVrHfg Mining Co ‘ l 1890 l 44 Ch ’ D ‘ 422 * 

English &c RanL fiftcni ^ ™ \ L Zr C * 1153 * 

Ibid and Anglo-Conrin 38 ^i per Lin dley L. J- 

general Motor 2 Ch ' 723. 

ewangunge Bank & Industry Ltd. [1935] Q U7, 38 C. W. N. 1171,155 I.C. 811. 
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winding up is passed by such Court. In such a case the right to apply under this section 

is not restricted only to a liquidator 1. As to the mode of proceeding in such a case 
see the last cited authority. 

A power to compromise rights presupposes some dispute about them or difficulty 
“Compro- in enforcing them 2. A proposed scheme for amalgamation of two com- 

“arrange- Panie3> though not a compromise, may be an arrangement within this 
meat# ^ section, and there is no ground for limiting the meaning of the word 

to the question of some dispute or difficulty to be resolved by a compromise 
or arrangement 3. “A reasonable compromise must be,” observed Lord Justice Bowen, 
“a compromise which can by reasonable people conversant with the subject be regarded 
as beneficial to those on both 9ides who are making it... I have no doubt at all that 
it would be improper for the Court to allow an arrangement to be forced on any class 

of creditors, if the arrangement cannot reasonably be supposed by sensible business peo¬ 
ple to be for the benefit of that class as such” 4 . 


The word “arrangement” as U9ed in this section means something analogous in 
some sense to a compromise. In any arrangement which can fairly be called a compro¬ 
mise or considered as analogous to a compromise there must be both give and take 1. 
Where the directors are authorized to manage the company, a proposal made by them 
under this section in the name of the company is valid and proper 5. 

A meeting of the company is not a condition precedent to proposal under this 
section and the directors can initiate such proposals 6. The company need not take 
proceedings to alter the memorandum and the articles before the Court can sanction 
such an alteration 7 . 


The reconstruction of an existing company by winding up and sale of its entire 
undertaking and assets for shares in a new foreign company, though outside the scope of 
a reconstruction under the old s. 213, maybe effected as an arrangement under this 
section 8. In the last noted case the Court’s jurisdiction and duty under the section 
were explained by Astbury J. 

If a proper provision is made for dissentient members, reconstruction of an existing 
company by winding up and sale of the entire assets for shares in a new company may 
be effected under this section 9. 

* 

A mere agreement on the part of the shareholders i9 not enough for the acceptance 
of a scheme. It is ultimately for the Court to sanction it or not. It is no doubt open 
to a party to withdraw his offer before the scheme is put before the shareholders and 
sanctioned by the Court, but he may be estopped by his action or conduct 10. 

1. Travancore National Sic. Bank [1939] M. 318. 

2. Mercantile Investment Co. v. International Co. [ 1893 ] 1 Ch. 484 n., 68 L. !• 

603 n.; Mercantile Investment Co. v. River Plate Sic. Co. [1894] 1 Ch. 578. 
Guardian Assurance Co. [1917] 1 Ch. 431. 

4. Alabama Sic. Ry. Co. (supra). 

5# India Flour Mills Ltd. (supra) ; General Motor Cab Co. [1913] 1 Ch. 377. 

6 . Tata Iron St Steel Co. [1928] B. 80, 30 Bom. L. R. 197 ; Bruce Peebres Si Co. v. 

Baine Si Co. [ 1918] S. C. 781. t ,, 0 * u 

Tata Iron St Steel Co. (supra) ; Palace Hotel Ltd. [1912] 2 Ch. 438 ; Schwepp 

o Ltd. [1914] 1 Ch. 322 ; J. A. Nordberg Ltd. [1915] 2 Ch. 439. . . , 

«. Anglo-Continental Supply Co. [1922] 2 Ch. 723 ; see also Canning Jarran 
Timber Co. [1900] 1 Ch. 708 ; Tea Corporation [1904] 1 Ch. 12 ; Sandwell Park 
Colliery Co. [1914] 1 Ch. 589. 
p an dwell Park Colliery Co. (supra). 

10. Union Indian Sugar Mills Co. [1930] A. L. J. 305, [1930] A. 330. 
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Under ss. 153 and 154 of the English Act of 1929, corresponding to this section and 
s. 153A, Bennet J. sanctioned a scheme of arrangement by which the company was 
allowed by its directors and liquidators to enter into an agreement with another 
company for adoption of the scheme by the latter and for transfer of the business and 

assets of the company to the other company 1. 


The procedure is to apply to the Court by summons in the first instance to direct 

What tl e meetin 8 3 of the different classes of the creditors and contributories and 

Court con- take directions from the Court 2. After the proposed scheme has been 

siders in passed by the requisite majority, a petition is presented to the Court for 
sanction¬ 


ing a 
scheme. 


sanctioning the scheme 2. 

In exercising the power under this section the Court will consider 
whether the class summoned to a meeting was fairly represented by those who attended 
and whether the statutory majority who approved the scheme acted bona fide or were 
seeking to promote interests adverse to those of the class whom they professed to 


represent 3. 

In exercising its power of sanction the Court will also see that the provisions of the 
statute have been complied with 4. The Court will see that the majority are acting bona 
fide and then only it will give effect to the decision of the meeting 5 ; but at the same 
time, the Court will be slow to differ from the meeting, unless either the class has not 
been properly consulted or the meeting has not considered the matter with a view to the 
interests of the class which it is empowered to bind, or some defect is found in the 


scheme 6. 

When the scheme contemplated the formation of a new company to take over the 
assets of the liquidating company and shareholders in the old company are allowed to 
take shares, not fully paid up, in the new company in respect of shares as to which they 
are liable in the winding up, the Court may, as a condition of sanctioning the scheme, 
require the insertion, in the memorandum of association of the new company, of a 
clause preventing them from escaping liability by transferring their new shares 7. 

In sanctioning a scheme to alter the memorandum of association under the section, 
the Court will also see that the minority is not being over-ridden by a majority having 
interest of their own clashing with those of the minority whom they seek to coerce. 
Further, the Court has to look at the scheme and see whether it is one as to which 
persons acting honestly, and viewing the scheme laid before them in the interest of those 
whom they represent, take a view which can be reasonably taken by business men 8. 

It is usual for the scheme of arrangement between a company and its creditors to 
contain a provision empowering some one, be he a liquidator or some other officer of the 
company, to assent to any such modification as the Court may think fit to impose. In the 
absence of any such person, it is not open to the Court suo motu to impose on a creditor 
any condition which will operate by way of modification of the scheme, especially in the 
absence of the consent of the persons who have entered into the arrangement 9. In 
the last cited case t he creditors were unrepresented before the Court and could not give 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


^tar lea Co. [1930] W. N. 4- 

Alabama Ic. Co. { ChTl3 ° arlaStan &C ' Co ' H877] W.N. 139, 165. 
Neathv. Brecon Ry. [1892] 1 Ch. 349. 

tnglish, Scottish & Australian Bank [18931 3 Ch 385 398 409 

lindo^fc^arte^ed^t° n fb^cd ? ank of Australia [1893] 3 Ch. 540, 545. 
London Chartered Bank of Australia [18931 3 Ch 540 

Mihi/Jndrf" S R el k C °‘ L Upia) ; Alabama &-C. Co (supra), 
lhirendra v. Brahmanberia Loan Co. [1934] C. 816, 61 Cal. 1047. 
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their assent to the modification. So Costello and Lort-Williams ]]. set aside the order of 

Ameer Ali J. 

As a general rule the Court would not sanction an arrangement if it would pre- 

. judice a creditor whose rights would have been preferential if the winding 

Where the . , , , . , 

Court will up P et l tlon had been carried on 1 ; nor would it sanction an arrangement 
not give which did not provide that the new company should undertake to obey the 

sanction. order of the Court as to any proceedings which the Court might think it 

right to have taken against officers of the old company 2. A Court will not give sanction 
to a scheme which will have the effect of enabling a bank or other company which is, 
to all intents and purposes, insolvent, to continue carrying on business and attract 
deposits which in all probability will go the way of the former deposits 3. 

A scheme when sanctioned by the Court becomes something quite different from 
Scheme a mere agreement signed by the parties. It becomes a statutory scheme, 

sanctioned So when the debt of one of joint and several debtors, being a company, is 
from S released by a scheme of arrangement in the liquidation of that company, 

agreement, the scheme does not release the other debtors 4. 

Every person having a pecuniary claim against a company, whether actual or 

contingent, is a creditor within this section 5 ; but holders of debentures 

Who is a payable to bearer are not entitled to vote unless they produce their deben- 
creditor. y . 

tures at or before the meeting o. 

Creditors casting their votes at a meeting of creditors under this section for or 
against a scheme of arrangement are entitled to have the result of the poll recorded 7. 
Where certain scrutineers were appointed by the Court to assist the chairman under 
order of the Court, the decision of the chairman as to the admissibility of any proxy 
was held to be final subject to the Court’s order of revision 7. The scrutineers have no 
locus standie to file a petition for direction as to the validity of proxies used at the 
meeting, and the Court ought not to exercise its powers of revision unless and until 
the chairman has given his decision as to the admissibility of the proxies 7. 

When the Court is exercising jurisdiction under this section, certain principles 
must be kept in view before sanction to a scheme is accorded. The regularity of the 
meeting directed by the Court to be held would be a very important point for the Court 
to consider. This would include the question of service of notice of the meeting and 
Noti & q u ® 3t io n3 relating to the conduct of the meeting 8. But the section does 

not make it obligatory upon the Court or the company to serve the notice 
on each and every creditor of the company, and a decision arrived at by the credito 
and the company in the absence of any individual creditor is not therefore invalid 9 
Sub-s. (2). If the votes cast be a multiple of three or some such number, will 
fraction be taken into computation ? It appears that the maxim de minimis non c 

lex is not applicable to such a case and the fraction must be taken in 
of^hree^ account in computing the majority. In construing a trust deed whic ^ 

fourths. quired a majority of three-fourths for passing a certain lesolution ^ 

Bombay High Court held that the above maxim is applicable on y to t 


1 . 

3. 

4. 
6 . 

7. 

8 . 
9. 


Richards &. Co. [1879] 11 Ch. D. 676. 2. Practice Notes [1894] W. N. 

Nilphamari Luxmi Bank [1936] 63 Cal. 99. . rionci t Ch. 267- 

Garner’s Motor, Ltd. [1937] 1 Ch. 594- 5. Craig’s Claim [1895] 1 

Wedgwood Coal &. Iron Co. [1877] 6 Ch. D. 627. 

Dawson v. Hormusji [1932] R. 96, 10 Rang. 189. 

Mahiganj Loan Office v. Behari Lai [1937] C. 507- 

Bhagat Ram v. Angels Insurance Co. [19371 L. 442, 39 P. L. • 
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computation of time in which the law neglects a fraction and that in computing the 
majority of votes a fraction cannot be disregarded 1. The nominal value of policies of 
an insurance company must be accepted as the value of the policies for the purpose of 
ascertaining majorities at meetings beld to approve or disapprove of a scheme of com¬ 
promise under this section 2. 

If a person is a member of more than one class, he may attend and vote at meetings 
of each class of which he is a member 3. The scheme need not be approved 
Voting. ^ a majority in value of all the creditors or members provided that the 

requisite majority of those present in person or by proxy sanction it 3. 

This section gives a general right to vote by proxy, using any proper form of proxy, 
and the proxies need not be sent to the company’s office before the meeting 4. Direc¬ 
tors, who, pursuant to the Court’s order, receive proxies for or against a scheme, must 
use them 4. As to the form of proxy, the form given in reg. 67 of Table A may be a 

useful guide until rules are framed by the High Courts under the amended 
Proxy. g> 246, and definite direction from the Court may be taken 5. Where the 
company i 3 being wound up, the provisions in the rules made by the High Courts under 
s. 246 6 may be followed 7. 

Meetings of each class of creditors or shareholders must be held separately, each 
Class class being confined to those persons whose rights are not dissimilar to 

Meetings, make it impossible for them to consult together with a view to their com¬ 
mon interest 8. The presence of shareholders of another class is however a matter 
relating to the conduct of the meeting which lies in the hands of the chairman with 


the assent of those persons who are properly present and constitute the meeting, and 
where no objection is taken at the meeting, those present must be taken to have 
assented to the meeting being so conducted, and the resolution passed thereat will 
accordingly be valid 9. 

At a meeting held under this section the written acceptance of the arrangement 
by those shareholders and creditors who are not present, either in person or by proxy, 
cannot be taken into consideration to make up the requisite majority 10. 

If in a company different amounts are paid on shares or some shareholders have 
paid amounts in advance of calls, this makes various classes of shareholders and sepa¬ 
rate meetings must be called 11. 

In Sovereign Life Assurance Co. v. Dodd 12 it was held that insured persons whose 
policies had matured formed a distinct class of creditors from those whose policies 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


8 . 

9. 

10 . 

11 . 

12 . 


19 k 10"lC^°- V ' ^ D ° rab 119271 B ' 195 (198) ’ 51 Bom - 247 ’ 29 Bom * LR * 
Light of Asia Insurance Co. [1941] 45 C. W. N. 979 
Madras Irrigation Co. [1881] W. N. 120. 

Dorman, Long «Sl Co. [1934] Ch. 635. 

As is done in England, see Magadi Soda Co. [1925] 41 T. L. R 297 

^ndRuU 186“r tecent ‘ y made by the Calcutta High Court, see Vhe Appendix 
and Rule 186 et. seq., Form No. 58 and the note appended to that Form 

Co M88nw N U nY h°- 119021 18 J, 1 L V R - 5 “- d Madras Irrigat^n Canal 
anv , 7' M 120 wherc IC w ? s , held that for the purposes of a meeting of 

L J 

£rdRu,7euTKmowen miCal U9371 A ‘ C 707 per Lord Maugham & 

Kashmiri Bank v. Rai Gokul Chand [1917] 40 I. C. 57. 

United Provident Assurance Co. [1910] 2 Ch. 477.* 

Corpn. 2 [ 19*371* j * in la,paiguri Bankin & & Trading 
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had not matured. In that case Lord Esher, M. R. said : “They must be divided into 
different classes. What is the reason for such a course ? it is because the creditors 
composing the different classes have different interests ; and therefore if we find a 
different state of facts existing among different creditors which may differently affect 
their minds and their judgment, they must be divided into different classes. In the 
present case the persons who had notice of the meeting were policy-holders, that is to 
say, policy-holders whose policies had to be dealt with. But the defendant was not a 
policy-holder at all, his policies had been fulfilled, and he was a creditor for the amount 
of his policies and could have sued the company for money due ; he had a vested cause 
of action, the policy-holders had none ; and it is obvious that he could not consider the 
matter with the same mind and the same point of view as the policy-holders who were 
summoned to the meeting.” In the same case Bowen L. J. at p. 583 observed : “It seems 
plain that we must give such a meaning to the term ‘class’, as will prevent the section 
being so worked as to result in confiscation and injustice and that it must be confined to 
those persons whose rights are not so dissimilar as to make it impossible for them to 
consult together with a view to their common interest.” 

In the Calcutta High Court there is a conflict of decisions on the question 
Different whether unsecured creditors, e.g., depositors who have already obtained 
classes of a decree belong to a class different from that of those who have not 
creditors, obtained a decree for their money. In one set of cases it was held that 
the decree-holders belonged to a different class and as such were not bound by the 
scheme when a separate meeting of their class was not held 1 ; while in another 
set of cases it was held that they did not belong to a different class 2. The question 
has however been set at rest by the amended sub-s. (6) which says that for the purposes 
of this section unsecured creditors who may have filed suits or obtained decrees shall 
be deemed to be of the same class as other unsecured creditors. 

Before ordering a meeting of the class of creditors with whom it is proposed to 
make an arrangement, it is not necessary that the Court should first have issued 
notices where the chairman of the meeting is careful to satisfy himself and to certify 
to the Court that notice of the application and of the meeting ordered had been sent 


to and acknowledged by all creditors 3. 

Where notice of a meeting to frame a scheme under this section is given to all 
creditors and one of them receiving the notice assigns the debt due to him to one of 
the debtors of the company before the date of the notified meeting, the assignee does 
not pass on to a new class of creditors, viz-> debtor-creditors. Such a case bears no 


Manikganj Trading &. Banking Co. v. Madhabendra [19361 C. 162, 40 ^.W..N 
580; Noakhali Loan Co. v. Hemendra [1936] C. 402 • Dewangunj[Bank * 
Industry, Ltd. [1935] C. 117, 38 C. W. N. 1171, 155 I. C. 811 ; Sushila BaU v 
Anjuman Trading Co. [1935] C. 398, 156 I. C. 590 ; Meianda Loan Office U* i 
39 C.W.N.690 ; Rajshahi Banking Corpn. v. Surabalai [ 936] 4U ' 

1104; Sudhanya Kumar v. Faridpur Loan Office [1937 C. 169, 7 • ■ 

Krishna Nath v. Dinajpur Loan Office [1938] 2 Cal. 30, 1938] C._ P r.^gi 

Mukherjea J.) ; Rajshahi Banking &. Trading Corpn. v. Pulin c 
42 C. W. N. 610 ; Mahiganj Loan Office v. Behari Lai (1937] C- 5 7. ra ; eun j 
Barisal Loan Office v. Sasthi Charan [1936] C. 282, 39 C.W.N. 198 ; Se«jg“nJ 
Loan Office v. Nilkantha [1935] C. 777, 39 C. W. N 1199, 62 C. L. J; 3l°J.£J ing 
Kamala Bank (1937] C. 124, [1937] 1 Cal. 368 ; Jalpaigun Banking 1 ddin 
Co. [1935] 39 C.W.N. 875, [1937] C. 401 ; Badarganj Loan Office v. Shah 
U9371 41 C.W.N. 1272. See also Bhagat Ram v. Angels Insurance Co. I 
L. 442.39 P, L. R. 230. 

India Flour Mills Ltd. [1934] S. 54, 149 I. C. 51. 
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analogy to cases where a set off is allowed in liquidation proceedings on the principle 

of bankruptcy laws 1. 

The section does not expressly give the Court control over the proceedings at 

, the meeting. But it seems to have an inherent power to give directions 2. 

control Though “Court meetings” are subject to the direction of the Court, where 

over no express direction is given the articles must be looked to so far as they 

meetings. ^ appUcaWe 3# 

“I think the Court has”, says Vaughan Williams J., “an inherent power to direct 
the mode in which meetings shall be held, and the mode in which proxies shall be 
evidenced, and to determine all such questions as whether it is necessary that the proxy 
shall be produced at the meeting” 4. Proxies on which the day of the meeting was not 

named were held to be good if properly stamped 4. 

The terms of the section are wider than those of s. 120 of the English Act of 1908 
(s 153 of the'English Act of 1929). Under this section the Court has ample power to 
settle a form of proxy and any substantial failure to comply with the Court’s direction 
will invalidate the proxy 5. 

A meeting of shareholders not convened exactly in accordance with the directions 
of the Court may be held good, if in the result a sufficient number of shares is accounted 

for 6. . 

The sanction of three-fourths in value of the members of the class present in 

Three- person or by proxy is sufficient although it may not be three-fourths in value 

fourths in of the total class 7. 
value. 

A scheme under this section is an alternative mode of liquidation, which by the 
operation of law relieves the company and its contributories from liability 
further than that which is contemplated or imposed by the scheme, any 
express words staying proceedings by creditors being unnecessary 8. It is 
therefore a provision with respect to winding up within the meaning of 
s. 271 pose 9. Failure of a scheme for resusciation of a company is not by 
itself sufficient to justify a winding up order being made. This section makes 
provision not merely for schemes for the resusciation or reorganisation of companies, 
but it also provides for a scheme of arrangement, an alternative mode of liquidation, 
which the law allows the statutory majority of creditors to substitute for winding up, 
whether voluntary or under the Court 10. But under this section the Court could not 
restrain suits or proceedings against the company as under s. 169 11. The Act was defect¬ 
ive in this respect. The difficulty could be got over by presenting a winding up 

Anukul v. Serajganj Loan Office Co. [1939] 43 C. W. N. 1181. 

English, Scottish & Australian Bank [1893] 3 Ch. 385 395 
Tata kon & Steel Co. [1928] B. 80, 30 Bom. L. R. 197. 

5 ?S tt ! 3 n h o &C - „ Bank 118931 3 Ch. 385; see also Dawson v. Hormusji 
LJ K. lf>4, 10 Rang. 438. 

£, ta M8Q?, tx S / eel Co ;il 9281 J B - 80 ’ 30Bom.L.R. 197 ; see also Inter OceanicRy. 
Co. [1898] 3 Manson 162 and English, Scottish &. Australian Bank (supra). 

Anglo-Spamsh Tarter Refineries [1924] W. N. 222, 68 S. ]. 738. 

Bessemer Steel & Otdnance Co. [1876] 1 Ch. D. 251. 

r 18941° l \ a o n R (supra); Dane v. Mortgage Insurance Corpn. 

LR 14 QS B ‘ 54 5 Matl,al Kanji & Co - v - Natvarlal [1932] B. 78, 33 Bom. 
p ? r TVvinnrl T • X* j 9* Travancore National &.c. Bank [1939] M. 318. 

16 La\ 1029? 158 L 'c'lt™ Gopal v> Peoples Bank of N - India [1935] L. 779, 

don onrLXlll? 11 ’ after orde " r IS meeting to be summoned, stay an execu- 
Co U909] 2 K B 368 CCOVered before the order ; see Booth v. Walkden &c. 
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suits etc. 
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Arrange¬ 
ment in¬ 
volving 
reduction 
of capital. 


petition in the first instance, getting stay of proceedings under s. 169 and asking the 
Court for an order to allow the petition for winding up to stand over till the preparation 
and sanction of a scheme under this section 1. But now the defect has been removed 

• 4 • 

by the new sub-s. (5). 

if the scheme of arrangement involves a reduction of capital, all the requirements 
of the Act with regard to reduction must he complied with 2. It is 
necessary to advertize the petition for sanctioning the scheme, unless the 
Court dispenses with advertisement 2. Members or creditors who do not 
appear at the hearing of the petition cannot appeal without leave 3. 

A company having power under its articles of association to reduce its 
capital by paying off capital, cancelling lost capital, reducing the liability on its shares, 
“or otherwise as may seem expedient” is entitled to reduce its capital in any manner 
authorized by statute. The scheme for reduction of capital having been fully and 
properly explained to the shareholders without concealment of any relevant facts and 
approved, on a poll being taken, by the requisite majorities of each class, ought 
properly to be approved by the Court 4. The directors are not under any duty to the 
shareholders to disclose to them in the circular explaining the scheme, their holdings or 
respective proportional interests in ordinary and deferred shares 4. 

The order sanctioning the scheme becomes binding not only on the creditors but 
also on the liquidators and contributories, so that whether the scheme be 
a valid one or not, a shareholder cannot afterwards question it 5. A 
creditor being bound under this section by an arrangement between the 
company and its creditors, the omission of the company to raise a plea to 
this effect at the original trial is not a bar to its being raised in the execution 

proceeding 6. 

When a scheme of composition under this section has been sanctioned by the 
High Coun and it has further been decided that a particular decree'holder is o V 

it, the High Court has power to restrain by injunction proceedings in execution star e 

by the decree-holder in a mafFasil Court after getting the decree transferred 

A scheme sanctioned by the Court under this section covering creditors who had 
already brought suits or obtained decrees cannot be attacked collatera yin ex 

proceedings as one without jurisdiction, either on the groun t 

Cou ?^ 8 the meeting had not been served on the executing decree^holder o 

COUtt ‘ ground that notice of the meeting was not served on the objector or that 

separate meetings of different classes of depositors had not ^ een or ere ' U j u tor 

If made out, would not be errors of jurisdiction 8 . An objection by t e ju g ^ ^ 

company that the creditor’s decree has been superseded by the scheme 


Who are 
bound by 
the order. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
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See Bowkett v. Fuller’s United Electric Works (infra), and London Chart 

Bank of Australia [18931 3 Ch. 540. _ , cc n r Coooer &. Johnson 

White Pass Ry. Co. [1918] W. N. 323, 63 S. J. 55 ; Cooper, Cooper 

[1902] W. N. 199, 51 W. R. 314. 

Securities Insurance Co. [1894] 2 Ch. 410. 

Imperial Chemical Industries [1936] 1 Ch. 587 C. • 

Bowkett &. Fuller’s United Electric Works 1923] 1 K. B l° u * 9 35 p.L.R. 521- 
Hargopal v. Peoples Bank of N. India [19341 U. 515, 152 !• 

Jalpaiguri B. & T. Corpn. [1936] 40 C. W. N. 551. R 406 , [19371 G 507 ; 

Mahiganj Loan Office v. Behari Lai [1936] 41 • ri'n^gi c. 337. 

Krishna Nath v.Dinajpur Loan Office (19381 2 Cal. 30, [1938] ^ 
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objection under s. 47, C. P. Code 1. A scheme is not an adjustment'within the meaning 
of O. XXI, r. 2, C. P. C. and doe9 not require to be certified or recorded in order that 
the executing Court may recognize the scheme 2. When one Judge has sanctioned 
the scheme, it is not within the power of another Judge exercising equal jurisdiction 
to declare in effect that the scheme to the extent it affects a particular person is a 
nullity 3. 


Date when 
compro¬ 
mise be¬ 
comes 
binding. 


The agreement or compromise referred to in this section becomes 
binding from the date when it is arrived at, subject to subsequent sanction 
by the Court 4. It is the proceeding of the meeting that is to be binding 
provided only that it does not fail to be subsequently sanctioned 4. 


If some of the classes of persons have no interest because the whole value of the 


Assent of 
classes. 


assets is exhausted by those who have priority over them, the assent of that 
class at a meeting is not necessary and the Court can sanction the arrange¬ 
ment inspite of their opposition 5. 


Where the directors of a company induced some of the shareholders to give their 

_. , options to purchase their shares for securing consent of the majority to an 

Directors’ . , . . ~ , 77 

position. amalgamation, and upon amalgamation the directors made profits, it was 

held that they were trustees of this profit for the benefit of those 

shareholders 6. If upon a. reconstruction special privileges are made for the benefit of 

the directors, they must be disclosed ; otherwise sanction of the members to the 

scheme will be inoperative 7. 


Subse¬ 

quent 

alteration. 


The Privy Council has held that where a proposed scheme accepted by a meeting 
of shareholders and approved by the Court was subsequently altered by 
changed circumstances, a meeting of shareholders should again be sum¬ 
moned to consider the amended scheme, and the Court has power to 
approve of the modification 8. 

“It is conceivable”, observed Lort-Williams J. 9, “that the Court may have power 
to withdraw its sanction to any scheme, or may give leave to appeal against the order 
Withdraw. even though application for such leave has not been made within time 

do°n. SanC ' lWrities Stance Co. 10] ; but I apprehend that such serious steps will 

not be taken unless application for such withdrawal or leave is made 
prompt y and before the position of those interested has been irretrievably altered as by 
the barring of claims or by the payment of dividends or by the acquirement of rights by 
any of the parties to an arrangement which has received the sanction of the Court. 

pon t is point reference may be made to the observations of Lord Esher, M. R. and 
Cotton, L. J. in NicKoil v. Eberhardt Co. [18901 61 L. T. 489.” 
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lI937 > C66 "- 41 c 9, w. N. jit 50 c - L - J - 561 - 
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There was no appeal under s. 202 from an order made under this section on an 
application by a company which was not in the course of being wound 
Appeal. up 1. But now a right of appeal has been given by the new sub-s. (7) 2 . 

Where the Court orders that proxy forms used at a meeting of creditors 
should be rejected and another such meeting should be held, such an order is a judg- 
ment within the Letters Patent and is appealable, since the effect of the order is to 
determine finally that the decision of the creditors who had duly voted for or against 
the scheme should not be ascertained or recorded and to render inoperative the poll 3. 
A mere stranger who would be benefited by the scheme cannot appeal 4. 

Compare s. 54 and see notes thereto, and the new s. 66A. 


153A. (i) Where an application is made to the Court under 

Provisions section I 53 f or & e sanctioning of a compromise or arrange - 
for fad- ment proposed between a company and any such persons as 
Htating mentioned in that section, and it is shown to the Court 

meats*and that the compromise or arrangement has been proposed for 
compro* purposes of or in connection with a scheme for the re~ 

m construction of any company or companies or the amalgama¬ 

tion of any two or more companies, and that under the scheme the 
whole or any part of the undertaking or the property of any company 
concerned in the scheme (in this section referred to as a ‘transferor com* 
pany 1 ) is to be transferred to another company (in this section referred 
to as ‘the transferee company’), the Court may, either by the order 
sanctioning the compromise or arrangement or by any subsequent order, 
make provision for all or any of the following matters : 

(a) the transfer to the transferee company of the whole or 
any part of the undertaking and of the property or ha* 

bilities of any transferor company ; 

(b) the allotting or appropriation by the transferee company 
of any shares, debentures, policies, or other like in ere 
in that company which under the compromise or arrange¬ 
ment are to be allotted or appropriated by that company 

to or for any person ; , 

(c) the continuation by or against the transferee company o 
any legal proceedings pending by or against any 

feror company ; - 

(d) the dissolution, without winding up, of any trans ero 

company ; 



1. 

2 . 

3. 




/iramgam S. &. M. Co. v. Industrial Bank [19251 B. 442, 27 Bom. 

lee also Mymensingh Loan Office (supra). . T n ro », v. Knowles, 

Jawson v. Horrousji [1932] R. 96, 10 Rang. 189 following Levy B^. v sj . 

-td. [1927] C. 689, 31 C. W. N. 894, 103 I. C. 659. See . D » 8ch eme 

,1932] R. 154, 10 Rang. 438, where the application for sanctioning 

was made by the liquidator. „ T r 1495 . 

Martial Kanji Co. v. Natvarlal [1932] B. 78, 33 Bom. L. K. iw 
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(e) the provision to he made for any persons who, within 
such time and in such manner as the Court directs, dis¬ 
sent from the compromise or arrangement ; 

(f) such incidental, consequential and supplemental matters 
as are necessary to secure that the reconstruction or amal¬ 
gamation shall be fully and effectively carried out. 

( 2 ) Where an order under this section provides for the transfer 
of property or liabilities, that property shall, by virtue of the order , be 
transferred to and vest in, and those liabilities shall, by virtue of the 
order, be transferred to and become the liabilities of, the transferee 
company, and in the case of any property, if the order so directs, freed 
from any charge which is by virtue of the compromise or arrangement 
to cease to have effect. 

( 3 ) Where an order is made under this section, every company in 

relation to which the order is made shall cause a certified copy thereof 

to be delivered to the registrar for registration ivithin fourteen days 

after the completion of the order, and if default is made in complying 

with this sub-section, the company and every officer of the company 

who is knowingly and wilfully in default shall be liable to a fine not 
exceeding fifty rupees. 

. , (l) this section the expression ‘ property ’ includes property, 

rights and powers of every description, and the expression ‘ liabilities’ 
includes duties. 


( 5 ) Notwithstanding the provisions of [sub-section (6)1 of section 
153, the expression company' in this section does not include any com¬ 
pany other than a company within the meaning of this Act. 

This new section has been inserted by the Companies (Amendment) Act, 1936 

Amend- ' reproduce3 3 ‘ 154 of the English Companies Act, 1929. In sub-s. (5) th, 
ments. expression within square brackets has been substituted for “sub-section 4’ 

by the amending Act II of 1938. 

A company has no power to enter into, nor can the Court sanction, any arrange 

Scope. “ e " c compromise with its creditors under this or the following sectio. 

the company be.'n ? n ^«sarily involves the doing of any act which is ultra vire 

assocLion Thu h eXCeS l 3 COrPOrate P ° Wers 38 defined in its memorandum o 
association, i hus where the ohiprfQ ^( * 

association, did not include any power to sell orT^’ 7 T *" Us memorandum ° 
a scheme, which involved the transfer in j ' 3P ° 3e ° f ^ compan y’ s undertakings 

taking and assets of the company t C ° n9lderatl ° n ° f shares of the entire under 
acquiring those assets and gradually real' 3 "T com P any to b <= f°™ed for the purpose 
jurisdiction to sanction it 1. Zmg t ,em ' WaS ukm wres and the Court had 1 

when the transfer of taundMt £laUS£ pt ° vlde3 for dissolution of the transferor cpmpai 
__ us undertaking has been made, and there appears to be no mea: 


1* Oceanic Steam Navigation Co. [1939] 1 Ch. 41. 
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of calling back to life the company so dissolved, for s. 243 occurs in Part V dealing 
with winding up, whereas the present section occurs in Part IV 1. 

Where an order is made by the Court under this section for the amalgamation of two 
companies, a contract of personal service existing at the date of the amalgamation between 

a workman and the transferor company is not transferred thereby 2 . “It is 
Contract of course indisputable that (apart from statutory provision to the contrary) 
8endce°not benefit a contract entered into by A to render personal service to 
transferred. X cannot be transferred by X to Y without A’s consent, which is the same 

thing as saying that, inorder to produce the desired result, the old 
contract between A and X would have to be terminated by notice or by mutual consent 
and a new contract of service entered into by agreement between A and Y” 3. 


“At any rate” observed Lord Simon L. C., “after examination of s. 154 (correspond¬ 
ing to the present section) with close attention and considering the consequences of 
its application in different cases, I can come to no other conclusion than that an 

order made under it does not automatically transfer contracts of personal 
Right to service. The word‘contract’does not appear in the section at all, and I 
* s do not agree with the view expressed in the Court of appeal that a right 
perty. to the service of an employee is the property of the transferor company. 

Such a right cannot be the subjeet of gift or bequest ; it cannot be bought 
or sold ; it forms no part of the assets of the employer for the purpose of administering 
the estate. In short s. 154, when it provides for ‘transfer’ is providing, in my opinion, 
for the transfer of those rights which are not incapable of transfer and is not 
contemplating the transfer of rights which are in their nature incapable of being 
transferred 4. As to the rule which ought to govern interpretation of statutes see 
pp. 20-21 ante). 


153 B. (i) Where a scheme or contract involving the transfer 

Power to of shares or any class of shares in a company (in this sec- 

acquire tion referred to as ( the transferor company ) to another com- 

s&o°L P an y> whether a company within the meaning of this Act 

dissenting or not (in this section referred to as the transferee company ), 

schemes has within four months after the making of the offer in that 

or contract behalf by the transferee company been approved by the hold- 

minority by ers of not less than three-fourths in value of the shares 

affected , the transferee company may, at any time within tivo 
roonths after the expiration of the said four months, give notice in the 
prescribed manner to any dissenting shareholder that it desires to ac¬ 
quire his shares, and where such a notice is given the transferee com¬ 
pany shall, unless on an application made by the dissenting shareholder 
within one month from the date on which the notice was given the 
Court thinks fit to order otherwise, be entitled and bound to acquire 
those shares on the terms on which under the scheme or contract the 


«• 




1. 

2 . 

3 . 

4. 


See Nokes v. Doncaster Amalgamated Collieries, [1940] ■ P* ‘ 

Nokes v. Doncaster Amalgamated Collieries [ 1940 ] A. C. 10 4 reve g 
noghne v. Doncaster Amalgamated Collieries [1939] 2 K. d. Dio. 

{bid, per Lord Simon, L. C. at p. 1018. 

Ibid, per Lord Simon, L.C. at p. 1030. 
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shares of the approving shareholders are to be transferred to the trans¬ 
feree company : 

Provided that, where any such scheme or contract has been so 
approved at any time before the commencement of the Indian Com¬ 
panies ( Amendment ) Act, 1936 , the Court may by order, on an appli¬ 
cation made to it by the transferee company within two months after 
the commencement of that Act, authorise notice to be given under this 
section at any time within fourteen days after the making of the order, 
and this section shall apply accordingly , except that the terms on which 
the shares of the dissenting shareholder are to be acquired shall be 
such terms as the Court may by the order direct instead of the terms 
provided by the scheme or contract. 

( 2 ) Where a notice has been given by the transferee company 
under this section and the Court has not, on an application made by 
the dissenting shareholder, ordered to the contrary , the transferee com¬ 
pany shall, on the expiration of one month from the date on which the 
notice has been given, or, if an application to the Court by the dissenting 
shareholder is then pending , after that application has been disposed 
of, transmit a copy of the notice to the transferor company and pay or 
transfer to the transferor company the amount or other consideration 
representing the price payable by the transferee company for the shares 
which by virtue of this section that company is entitled to acquire, and 

the transferor company shall thereupon register the transferee company 
as the holder of those shares . 

( 3 ) Any sums received by the transferor company under this sec¬ 
tion shall be paid into a separate bank account, and any such sums 
and any other consideration so received shall be held by that company 
on trust for the several persons entitled to the shares in respect of 
which the said sums or other consideration were respectively received ♦ 

( 4 ) ^ this section the expression ‘dissenting shareholder’ includes 
a shareholder who has not assented to the scheme or contract and any 
shareholder who has failed or refused to transfer his shares to the 
transferee company in accordance with the scheme or contract , 

This section also is new. It has been inserted by the Companies (Amendment) 

Amend- Act * 1936 > and reproduces s. 155 of the English Companies Act of 1979. 
ment. See notes to s. 153A. 

It has been held in England that upon a petition to sanction a scheme of arrange- 
Arrange- ment under s. 155 of the English Act (corresponding to s. 153B) the Court 

^malgama- haS P ° Wer t0 detcrmine the term s upon which the shares of shareholders 
tion. w ° av e dissent ed from the scheme approved by the majority shall be 

acquired notwithstanding that since the original offer was made the scheme 
has been superseded by a later amalgamation which has absorbed the transferee company, 
an the fact that the petitioners cannot offer to the dissentients the original shares 
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accepted by the majority makes no difference to the jurisdiction of the Court which is 
only bound to decide whether the terms offered are adequate and reasonable, and if not, 
to substitute such other terms of purchase as in its discretion are fair and just 1. 

Where not less than nine-tenths of the shareholders in the transferor company 
approve a scheme involving the transfer of the company’s shares to a transferee company, 
prima facie the offer must be taken to be a fair one, and the Court will not “order other¬ 
wise” unless it is affirmatively established that notwithstanding the views of a very large 
majority of shareholders, the scheme is unfair 2. 

Conversion of private company into public company. 

154. (i) If a company, being a private company, alters its articles 

in such manner that they no longer include the provisions 

ofTrivatT which, under the provisions of clause ( 13 ) of subjection ( 1 ) 
company of section 2 , are required to be included in the articles of a 

! compan bliC company in order to constitute it a private company, the 
com any. com p anyj as on t h e date 0 f t h e alteration , cease to be 

a private company and shall, within a period of fourteen days after the 

said date , file with the registrar a prospectus or a statement in lieu of 

prospectus in the form and containing the particulars set out in the 

form marked II in the Second Schedide. 

( 2 ) If default is made in complying with subjection (i) of this 
section, the company and every officer of the company who is knowingly 
and wilfully in default shall be liable to a fine not exceeding five hun¬ 
dred rupees. 

( 3 ) Where the articles of a company include the provisions afore* 
said but default is made in complying with any of those provisions, the 
company shall cease to be entitled to the privileges and exemptions con¬ 
ferred on private companies under the provisions contained in this Act, 
and thereupon the provisions of this Act shall apply to the company as 
if it were not a private company : 

' Provided that the Court, on being satisfied that the failure to 
comply with the conditions was accidental or due to inadvertence or 
to some other sufficient cause, or that on other grounds it IS J uS 
and equitable to grant relief, may, on the application of the company 
or any other person interested and on such terms and conditions 
seem to the Court just and expedient, order that the company e r 
lieved from such consequences as aforesaid. 

For s. 154 this new section has been substituted by the Companies (Amen ^ 

Amend- Act > 1936, in the terms of s - 27 of the En S lish Act of 1929 ' F ° r ^ * ? 

ment. this new section see Introduction. The original s. 154 was as fo ows 


1. Castner-Kellner Alkali Co. [1936] 2 Ch. 349. 

2 . Hoare & Co. [1934] 150 L. T. 374. 



392 


INDIAN COMPANIES ACT 


[ S. 155 


154 (i) A private company may, subject to anything contained in 

„ . its memorandum or articles, by a special resolution and by 

ofprWaVe 0 filing with the registrar a copy of such resolution and also 
into public SU ch a statement in lieu of prospectus as the company, it a 
company. public company, would have had to file before allotting any of 
its shares or debentures, together with such a duly verified declaration as 
the company, if a public company, would have had to file before com¬ 
mencing business, turn itself into a public company. 

( 2 ) Upon the filing of the documents mentioned in sub-section ( 1 ), 
the registrar shall record the change in his books relating to the company. 

A company whose articles contained the restrictions and provisions mentioned 
in s. 2, cl. (13) remained a private company even though they were not in fact observed 
or complied with 1. But now see sub-s. (3). 

By complying with the provisions of this section a private company can be convert¬ 
ed into a public company. But there is no corresponding provision for 
Conversion con verting a public company into a private company either in this Act or in 
of a private £ n gli 3 h Act. In England, it appears, a considerable number of existing 
into a£>ub- companies have, by altering their articles, become private companies under 

the statute 2. “In order to convert an existing company into a ‘private 
company,’ it is necessary to pass a special resolution altering the company’s 
articles so as to limit the number of members, to prohibit any invitation to 
the public to subscribe for its shares, debentures or debenture stock, and impose restric¬ 
tions on the transfer of its shares : These alterations will satisfy the statutory definition, 
but they are not the only alterations requisite. The articles generally must be con¬ 
sidered, for there may be other provisions inconsistent with those indicated, and they 
must be altered accordingly. For example power to issue share warrants to bearers must 
be struck out” 3. But it is significant first that there is no express provision for this 
either in the Indian or in the English Act, secondly the new English Act of 1929 (a con¬ 
solidating Act), although it recasts the provisions of the Act of 1908 in this respect, does 
not make any provision for converting a public company into a private company. See 
s. 2 (13) and notes thereto. 


lie com 
pany and 

vice versa. 


155. 


Mode of 
winding up. 


PART V. 

Winding up. 

Preliminary . 

( 1 ) The winding up of a company may be either 

(0 by the Court *, or 
(it) voluntary •, or 

(iii) subject to the supervision of the Court. 


( 2 ) The provisions of this Act with respect to winding up 


1. Park v. Royalties Syndicate [1912] 1 K. B. 330. 

2. Gore Browne, 36th ed. p. 456. 

3. Palmer, 13th ed. p. 392. 



S. 155 ] 


INDIAN COMPANIES ACT 


393 


apply, unless the contrary appears, to the winding up of a com¬ 
pany in any of these modes. 

Winding up is a proceeding by means of which the dissolution of a company is 
brought about and in the course of which its assets are collected and realized 
of^Hvind- anc ^ a PP^ e< ^ * n payment of its debts, and when these are satisfied, returning 
ing up.” to its members the sums which they have contributed to the company, or 

paying them other moneys due to them in their character of members. The 
proceeding is not confined to cases where a company is insolvent, but, may be adopted 
as a means of enabling the corporations or members to re-incorporate with extended 
object or further powers or more efficient means of management 1 . 

Winding up differs from bankruptcy in this respect that in bankruptcy the whole 
estate, both legal and equitable, is taken out of the bankrupt and is vested 

It differs j n hi s trustee ; whereas on a winding up the estate, legal or equitable, then 

irombank' 

ruptcy. in the company, still remains in it until its dissolution, unless disposed ot in 

due course of winding up 2. A corporation does not become dissolved at 
the commencement of either a voluntary or compulsory winding up 3. 

A company once incorporated under the Act cannot be put an end to except 
through the machinery of winding up proceeding 4, or by removal from the register as a 
defunct company under s. 247. 

In a winding up the general principle is—ascertain what is the domicile of the com¬ 
pany in liquidation ; let the Court of the country of domicile act as the 
Followed in Principal Court to govern the liquidation ; let the other Courts act as ancil- 
winding up. lary, as far as they can, to the principal liquidation. But although that is 

so, it has always been held that the desire to assist in the main liquidation 
will not ever make the Court give up the forensic rules which govern the conduct of its 

own liquidation 5. 

As observed by Viscount Cave, “a company which has been dissolved no longer 
exists as a separate entity capable of holding property or of being sued in 

l,«^L nding Court; but a company in liquidation, although the administration of its 

pany exists, affairs has passed to the liquidator, retains its complete existence. e 

liquidation should be annulled the company will resume its powers 6 . 

If a company is not duly incorporated or is an illegal association 7, the Court has 
Where a no jurisdiction to wind it up 8 . But companies having no capital are sub 
company j ect to t h e Court’s jurisdiction 9. 

wound up If an order to wind up is made without jurisdiction, it is not a judgment 

by Court. in rem so as to bind strangers, e.g., purchasers of property of the company 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


50 


Hals. p. 472. 

Hals. p. 473. 

Kusum Kumari v. Surendra [19171 42 I. C. 455. 

Princess of Reuss v. Bos [18711 L.R. 5 H.L. 176, 193. , , <• Q u ji on 

English &c. Bank [1893] 3 Ch. 385 (394) ; Travancore National 6 c Qu.io 

Bank [19391 M. 318. , _ ... r ~ r 10771 A.C. 95- 

Employers’ Liability Assurance Corpn. v. Sedgwick, Collins 6 c Co. L 

Padstow Total Loss Assn. [1882] 20 Ch. D. 137. 

National D. fit A. Corporation [18911 2 Ch. 505. T f _i I oss &.c. 

North of England fitc. Association [1900J 1 Ch. 481 ; Padstow 
Assn, (supra). 

Bowling fit. Welby’s Contract [18951 1 Ch. 663. * 
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Contributories. 


156 . 


(i) In the event of a company being wound up, every 
present and past member shall, subject to the provi¬ 
sions of this section, be liable to contribute to the 
assets of the company to an amount sufficient for pay¬ 
ment of its debts and liabilities and the costs, charges 
and expenses of the winding up, and for the adjust¬ 
ment of the rights of the contributories among themselves, with 
the qualifications following (that is to say) :— 


Liability as 
contribu¬ 
tories of 
present 
and past 
members. 








(vii) 


a past member shall not be liable to contribute if 
he has ceased to be a member for one year or up¬ 
wards before the commencement of the winding up; 

a past member shall not be liable to contribute in 
respect of any debt or liability of the company con¬ 
tracted after he ceased to be a member ; 

a past member shall not be liable to contribute 
unless it appears to the Court that the existing 
members are unable to satisfy the contributions 
required to be made by them in pursuance of 
this Act ; 


in the case of a company limited by shares, no con¬ 
tribution shall be required from any member ex¬ 
ceeding the amount (if any) unpaid on the shares 
in respect to which he is liable as a present or past 
member ; 


in the case of a company limited by guarantee, no 
contribution shall be required from any member 
exceeding the amount undertaken to be contributed 
by him to the assets of the company in the event 
of its being wound up ; 

nothing in this Act shall invalidate any provision 
contained in any policy of insurance or other con¬ 
tract whereby the liability of individual members 
on the policy or contract is restricted, or whereby 
the funds of the company are alone made liable in 
respect of the policy or contract ; 

a sum ^ ue an Y rnember of a company in his 
character of a member, by way of dividends, pro¬ 
fits or otherwise, shall not be deemed to be a debt 
of the company payable to that member in a case 
of competition between himself and any other 
creditor not a member of the company ; but any 
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such sum may be taken into account for the pur¬ 
pose of the final adjustment of the rights of the 
contributories among themselves. 

(2) In the winding up of a company limited by guarantee 
which has a share capital, every member of the company shall 
be liable, in addition to the amount undertaken to be contribu¬ 
ted by him to the assets of the company in the event of its 
being wound up, to contribute to the extent of any sums unpaid 
on any shares held by him. 


Formerly in the cases of partnerships a9 well as joint stock companies there was a 
direct relationship between the creditor and the individual shareholder. “By the Act 
of 1862,” said Lord Cairns, “that state of things in entirely swept away. A capital is 
created, sometimes limited, sometimes without a limit, but that capital is to be made 
Principle in the shape of a common fund and that common fund it is which 

is to be the source of the payment of every creditor of the company. And 
although it is quite true that members and ex-members of the company are placed by 
the Act under liability, that liability is a liability, not to make payments to creditors, 
but it is liability to contribute to and make good what should be the proper amount 
of the common fund. Then having got into the common fund every sum which ought 
to be contributed to it by every person whomsoever, the Legislature takes possession of 

that common fund and proceeds to distribute it amongst the creditors of the com¬ 
pany” 1 . 


Sub-s. (1). Before a company goe 9 into liquidation the liability to contribute is 
-. measured by the contractual obligation arising from membership. But 

contribute° a ^ ter liquidation this section imposes new liabilities on the shareholders in 

respect of unpaid calls made before or after the winding up ; and such calls 
can be recovered, though barred by limitation before the order for winding up was 
made 2. The liability of a member under this section in respect of the shares is absolute 
and flows from the fact of his being on the register of members in respect of those 
shares. The original contract may supply the reason for his name having been placed 
there, but after the winding up his liability arises ex lege and not ex contractu 3. 


‘It is a mistake,” observed Jessel, M. R., “to call that a debt due to the company. 
It is no such thing. It is not, as has been supposed, in any shape or way, a debt due to 
the company, but it is a liability to contribute to the assets of the company, and when 
we look further into the Act it will be seen that it is a liability to contribute to be 
enforced by the liquidator. It is quite true that a call made before the winding up 
®nd in the case before me a call was made before the winding up is a debt due to the 
company^bm that does not affect the new liability to contribution” 4. 


1 . 

2 . 


3. 

4 . 


Webb v. Whiffin [1872] L.R. 5 H.L. 711 at p. 734. _ , nRqfl} 2 0 

Vaidiswara v. Siva Subramanya [1908] 31 Mad. 66 ; Sorabji v. Iswardas [WO] 

; see abo Bhimbai v. Iswardas [1894] 18 Bom. 1152 ; 595 • 

U-P.FIour Mills [1916] 38 All. 347 ; Whitehouse &. Co. [1878] 9 Ch. .D.M' 
Webb v Whiffin [1872] L.R. 5 H.L. 711; East Bengal Sugar Mills [1941] 

C.W.N 879. [1941] C. 143, [1940] 2 Cal. 175. ^ , n Uussoo rce 

Hansraj v. Asthana [1932] P. C. 240 ; see also Hansraj v. Dehra Dun Musso 

fi; Tramways [1933] P. C. 63 at p. 66. 

Whitehouse &. Co. [18781 9 Ch. D. 595 at pp. 599-600. 
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-Where a shareholder, including a signatory to the memorandum of association, has 
failed to pay for shares allotted to him he can, in the event of the company going into 
liquidation, be placed upon the list of contributories, and the liquidator can make a call 
upon him for what is due, irrespective of any question of limitation, in which case the 
Court can enforce the call without requiring the liquidator to institute a suit 1. 

The section proceeds upon the assumption that the contributories are all innocent 
parties and whatever may be the effect of a plea of fraud or misrepresentation as against 
the managing agents, it does not affect the liability of the contributories as contributories 
in a winding up 2. 

As to the adjustment of the rights of the contributories among themselves, see ss. 
192 and 212 (2). For the meaning of the term “contributory” see s. 158. 

“Members” include persons to whom shares have been validly transferred after the. 
winding up commenced 3. 

By mere death a member does not become a past member within the meaning of 
this section ; his estate continues to be liable 4. “In most cases past members are not 

liable to contribute at all ; for, the present members are primarily liable 
Past mem- to ma ke all contributions required, and it is only when they are unable to 
liable. make such a contribution that any past member is liable” 6. Where 

existing members on list A are not called upon to contribute to the full 
extent of the unpaid amounts of their share money, a past member on the list B cannot 
be made liable to contribute till list A is exhausted 5. “In the case of a limited com¬ 
pany, if the present members have contributed to the full extent of their limited 
liability, but their contributions are insufficient to discharge the company’s liabilities, 
the past members are not liable to contribute because the liability on the shares which 
they held has been discharged by the payments made by their present holders” 6. 

Past members or B contributories are liable to contribute to the assets of the com¬ 
pany to an amount sufficient for the payment of its debts and liabilities and the costs of 
winding up subject ( inter alia ) to the qualification that they shall not be liable in respect 
of any debt or liability contracted after they ceased to be members 7. The call must first 
be enforced against all B contributories who have not paid it, so as to produce equality 

of contribution and distribution 7. If calculating the debts and liabilities of the com¬ 
pany as they stood at the date when the B contributories ceased to be members a surplus 
is found, that must be refunded to the B contributories 7. “So long as”, pointed out 
Eve J., there are assets undistributed in the liquidation, it Temains open to the Court 
to correct any mistakes or injustice due to falsified estimates or other unforeseen incidents 
arising in a prolonged and difficult administration” 8. 

The past members of a company limited by guarantee as well as that limited by 
s ares, w o have ceased to be members within a year before the commencement of the 
win ing up, are not liable to contribute to the assets of the company, unless it appears 

T75^1 b v^o ram w Mar l ickam 119411 M * 565 ’ t 19411 1 M.L.J. 369, [1941] M. W. N. 
Counrv R n«?i 9 i ra, i c V *^ st ^ ana 119321 P * C - 2 *°> 60 I.A.I, 54 All. 827 ; Hull & 
Mad 66 1 ^ 13 D* 507, Vaidiswara v. Sivasubramania [1908] 31 

Naraindas Lahoredas [1934] S. 39, 149 I. C. 869. 

Iipn-i & T Rickard ’s case [1897] 1 Ch. 298 C. A. 

Ml t V ‘ J amna Pra .9ad [1933] A. 334, [1933] A. L. J. 233. 

v iTara* 11 x x grading Syndicate [1936] L. 739 reversing Paresh Ram 

v. Jagraon Trading Syndicate [1936] L. 226, 163 I. C. 126. 

Hals. p. 488. 

City of London Insurance Co. [1932] 1 Ch. 226. 

Ibid, at pp. 230-31. 
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to the Court that the existing members arc unable to satisfy contributions required to be 
made by them in pursuance of the Act 1. A former member will not however escape 
liability if the transfer of his shares has been merely colourable 2, or if he has transferred 
his shares to an infant 3. But where shares were transferred to two infants successively 
and then to an adult, all the transfers having been registered, it was held that once the 
company had obtained an adult shareholder on its register, the intermediate transfers 
could not be avoided and the transferor could not be put on the list of past members, 
although the company was ordered to be wound up less than a year after the last 
transfer, but more than a year after the first transfer 4. If shares have been transferred 
and owing to default on the company’s part the transfer has not been registered, the 
transferor is entitled to have his name removed from the register 5. A past member 
cannot be called upon to make contributions for the adjustment of the rights of the 
present members 6. 

A director of a company who ceases to be a director does not thereby cease to be a 
member of the company. He cannot be held to be a “past member” of the company 
within the meaning of sub-s. (1) (i) of this section 7. 

A deceased member or his estate remains a member for the purpose of this section 
Deceased 80 l° n 8 as his name remains on the register without notice to the company 

of his death 8. When shares are registered in joint names, and one of the 
shareholders dies before winding up, his estate is not liable if the articles 
are silent on the point ; only the survivor is liable 9. The liability of 
personal representatives placed on the list in their representative capacity is limited to 
the assets in their hands 10. 

Persons whose names are entered in the register as holders of shares as trustees 
are contributories in their own right and their liability is not limited to the 
amount of the trust estate 11. It being ultra vires of a limited company 
to issue shares at a discount or by way of bonus, although authorized to 
do so by the articles, persons to whom shares have been issued at a discount 
may be called upon in a winding up to pay in cash for their shares, not 
only to meet the claims of outside creditors, but also to adjust the rig 
of the contributories inter se 12. 

Persons signing the memorandum of association purely on the understan g 
Subs* that they would be given a certain number of shares as fully P a * 

iber* to consideration of assets transferred to the company are not lia ^ 

contributories even though the contract regarding such shares is subseq 
ly cancelled 13. _ 

Tl867H 


members 
& joint 
members. 


Trustees 
persons 
to whom 
shares 
have been 
issued at a 
discount. 


memo, of 

associa* 

tlon. 
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13. 


Premier Underwriting Assn. No. 1 [1913] 2 Ch. 29 ; Needham 3 case 

Hyam’s case [1860] 1 De G. F. &. J. 75 ; Discoverer’s Finance Corpn. [19081 

Castello’s case [1869] 8 Hq. 504. 4. Gooch’s case [1872] 8 Ch. App. 266. 

Sussex Brick Co. [1904] 1 Ch. 598. 

Brett’s case [1873] 8 Ch. App. 800, 809. _ , 77 

Vazirmal v. Makran Coast S. N. Co. [1938] S. 187, 177 L C. 67 • 

New Zealand Gold Extraction Co. v. Peacock [1894] 1 Q- B. oL • 

Maxwell’s case [1875] 20 Eq. 585. , _ Rank 11931 ] Pat. 44, 

Baird’s case [1870] 5 Ch. App. 725 ; Prayan Prasad v. Gaya Bank l 

10 Pat. 249. 

Muir Ve City of Glasgow Bank [1879] 4 App. Cas. 337. 

Welton v. Saffery [1897] A. C. 299. ta a T T 576 48 All. 503 ; 

Ptem Behari v. Billimoria &. Co. [1926] A. 524, 24 A. L. J. It » 

see also Macdonald, Sons &. Co. 11894] 1 Ch. 89. 
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If shares have been validly forfeited more than a year before the commencement 
When of the winding up, the member cannot be placed on the list of contribu¬ 

ted ted S more tor * e9 even if owing to the neglect of the company his name has not 
than a year been removed from the register 2 ; but he may remain liable as a debtor 
before, to the company for the calls made before the forfeiture 3. If the forfeiture 

winding up. j s i nva iid, the member will however be placed on the list of contribu¬ 
tories 4. A person who claims damages for an improper forfeiture of his shares claims 
not as a member but as a non-member 5. 

In the case of a forfeiture made less than a year before the commencement of the 

Where less winding up, the person whose shares have been forfeited will be liable to 
than a year, be placed on the list as past members 6. 

Where a person has been induced to take shares by fraud in the prospectus he 

Where in- wiU be liabIe t0 be pIaced on the list of contributories, unless he applies to 
duced to have his name removed from the register of members before the commence' 
take shares menr of the winding up 7. Where a contract is rescinded for misrepresen- 
y rau ration, it is rescinded ah initio , and accordingly the shareholder cannot in 
a winding up be placed on the list of contributories even as a past member 8. But 
where a person applies for shares in expectation of some commission or special gain, 
and an arrangement is made therefor and the application is granted, the applicant on 
allotment becomes a shareholder absolutely, and the breach or unenforceability of the 

latter arrangement being a collateral agreement does not interfere with his liability as a 
contributory 9. 

£f*com® C! ' A Winding up by the Court Commences at the time of the 

mencement P resentat ^ on the petition for winding up 10, and a voluntary winding 

of the UP commences at the time of the passing of the resolution authorizing the 

winding up’, winding up 11. 

Cl. (iv). Notwithstanding these words, a contract contained in the articles extend- 

Extended * ng * C mem ^ er s liability, beyond that under the memorandum, for satis- 

faction of particular debts may be enforced 12 by a separate suit 13. The 
qualification in this clause that a member shall not be liable to pay more 
t an the unpaid amount of his share does not make him the less a con¬ 
tributory where rhe .mount of the share money has been paid up, and a petitiomfor 
winding up under s. 166 made by him is maintainable 14. 


liability 
may be 
enforced. 


1 . Needham’s case [1867] 4 Eq. 135. ‘ 

t: » 

68n r B 0 elle r r a bvv 8 R*. 19 j * Bottomley’s case [1880] 16 Ch. D. 

5. 

6 . 

7. 

8 . 

9. 


681 ; Bellerbv v w 5 bottomley’s case 1880] 16 

New Ch«eG V oM M°m ! ng Cm fes C^D 598 ^ C °‘ [19 ° 21 2 ^ H ‘ 

Cheyke’s case [1870] 5 £h. App 63. 45 ^ ^ 

HabibullaYl9241*75 V * Smitb ^ 1889 1 L. R. 4 H. L. 64 ; Orient Bank v. 

n/h?* n ca \ e ; i871] 7 Ch - App- 55. 

All. 406, U930 ] U A°l’J. v> ° fficiaI Liquidator [1930] A. 357, 52 

S. 168* * 

S. 204- 

12 3 q! V B. 1 D. C 176.^ 1 ^^^ 20 Eq * 585 5 Li ° n &c * In9ur ance Assn. v. Tucker [1884] 

14 It"’ 3 ca3e f 1899 l 2 Ch. 593 ; Premier Underwriting Assn [19131 2 Ch 70 

14. Sabapathy Press, v. Sabapathy [1930] M. 240, 57 Uuj. 120 
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ration of 
directors. 

Damages. 


Cl. (i»). A member of a company limited by guarantee and having a share 
Company ca P ita * can be suec * ^ or t ^ lc amount un P aic * on h* 9 shares, but he cannot be 
limited by placed on the list of contributories for a larger amount than what is pres- 
guarantee. cr jb e d by the memorandum 1 . 

Cl. (v»)* This enables the liability of members of an unlimited company to be 
limited by special contract 2. 

Cl. (vii). Where the directors are employed by the company on the footing of 
Remune- articles which entitle them to remuneration, the remuneration is not due to 

them in their character of members ; but they are ordinary creditors 3. 
If a member is entitled to prove for damages in respect of the issue to him 
of shares not fully paid when he contracted to take fully paid shares, such 
a proof will fall within the words “or otherwise” 4. 

A shareholder is not entitled to set off against the company what he might receive 
on a winding up against the moneys due to him 5. So a contributory who is a 
creditor of the company cannot set oft his debt against his liability for calls even if there 

is an express agreement to do so 6 , whether the call was made by the 
1 ° company before or after liquidation. In dealing with a similar provision in 

the English Companies Act of 1862 Jessel, M. R., observed: If there is any implica 
tion to be drawn from the section at all, it is that set off is not to be allowed when the 

company is limited” 7. 

T . A company’s debts and liabilities are ascertained as they exist at the 

rial date. date of the winding up order, for “the tree must lie as it tails a. 

The liability created by the section is a new liability and no provision is made or 

T . interest therein. It may be that when a Court makes an order for payment 

interest. ^ can direct future interegt on the amoun t fixed in the 

order until realization, but it cannot include interest prior to that time 9. 

Calls made in the winding up being calls for something unpaid on the shares are 
not debt due to the company, but are contributions due by a member. 
The contribution under this section applies also to unpaid calls ma e 
before the winding up, because although that is a debt due to the company it is no 
less an amount unpaid on the shares with respect to which the member is ia e 
The unpaid calU are recoverable at the instance of the liquidator though barre y 
and though the company could not recover them 11 . 


Calls. 
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Baird’s case [1899] 2 Ch. 593 ; Premier Underwriting Assn. |1913] 2 

Lethbridge v. Adams 11872] 13 Eq. 547 ; Accidental Deat . ., ^ q, 246. 

7 Ch. D. 568 ; Great Britain Mutual Life Assurance Society [. C h. 76, 
Exp. Beckwith [1898] 1 Ch. 324 ; Dover Coalfields Extension 19071 \l 
[1908] 1 Ch. 65 ; Bath v. Standard Land Co. [1911] 1 Ch 618 , Dale 

Ltd. [1889] 43 Ch. D. 255. iAO 

Addle3tone Linoleum Co. [1888] 37 Ch. D. 191, 198. . , . r^o 

Ebrahim v. Souh India Industrials [1938] M. 962, [1938] 2 
Law Car &. General Insurance Corpn. [1912] 1 Ch. 4U3. 

Whitehouse & Co. [1879] 1 Ch. D. 595. T i ar n 647 ; W. W. 

Warrant Finance Co. [1869] 4 Ch. App. 643, per Selwyn L. J. at p. w 

Duncan &. Co. [1905] 1 Ch. 307. , T _ _ 

Pars Ram v. jagraon Trading Syndicate [1936] L. 739. j r Iron Works 

Motilal v. Thakorelal [1912] 36 Bom. 557 ; Montogomery v. Sikdar iro 

11932] C. 691, 36 C. W. N. 409. ( j rf T 16 L ah 1055,1561.C 

Jagraon Trading Syndicate v. Manak Chand [1935] L. >335, j Q J a gan- 

951; Pokhar Mai v. Flour &. Oil Mills & Co. [19341 L. 1015 , »« E. 

nath V. U. P. Flour & Oil Mills [1916] 38 All. 347 ; Hansra) v. D 
Tramways Co. [1933] P. C. 68, 60 I. A. 13, 54 All. 1067. 
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The period of limitation applicable to a suit brought by the liquidator to recover 

Limita- t ^ le un paid amount of the calls is six years from the date of default under 
tion. Art. 120 of the Limitation Act 1. 


157. In the winding up of a limited company any director 
Liability of whether past or present, whose liability is, in pursu- 

whoseTa- of £j s Act > unlimited, shall, in addition to his 

bilityisun- liability (if any) to contribute as an ordinary member, 
limited. be liable to make a further contribution as if he were 

at the commencement of the winding up a member of an un¬ 
limited company : 

Provided that— 


(0 a past director shall not be liable to make such 
further contribution if he has ceased to hold 

office for a year or upwards before the com¬ 
mencement of the winding up ; 

(ii) a past director shall not be liable to make such 
further contribution in respect of any debt or lia¬ 
bility of the company contracted after he ceased 
to hold office • 


(iii) subject to the articles a director shall not be 
liable to make such further contribution unless 
the Court deems it necessary to require that com 
tribution m order to satisfy the debts and liabili¬ 
ties of the company, and the costs, charges and 
expenses of the winding up. 

158 The term “contributory” means every person liable 

Meaning to contribute to the assets of a company in the event 

n b , e rn g d W ° U UP> an , d ’ in 311 P^eedings for deter- 
mining and in all proceedings prior to the final deter- 

STs\n°v ntso P n e Iir nS 7 h °lf ^ f ° be deemed contributor e , 

includes any person alleged to be a contributory 

A contributory is a person who has agreed m , , , 

is upon the register 2. Fully paid un shnr h .j “ member and whose name 

qualification 3. Every holder of fullv H l ^ COntnbutories without any 

wk to share in the d - r Pai S ares is a contr ib ut ° r y 4, as he is entitled 

Who are co snare m the adjustment of the rioht- Q ^f 

contribu- selves, though he will not be n. a u contributories among them- 
tories. hj , be Placed on the list of contributories except at 

- He may present a petition for winding up the company 6 

teTinffS £ : 

sraSfa»>3'. 

14*243. 58&J. l l3 661 1 Ch ' App - 547 > Osmondthorpe &c 


1 . 

2 . 

3. 

4. 


5. 

6 . 



S. 159 ] 


INDIAN COMPANIES ACT 


401 


and he is not liable to make any contribution to the assets 1. A fully paid shareholder 
who has received moneys from the liquidator upon a distribution of surplus assets with 
notice that the liquidator had not provided for payment of a debt due by the company, 
is a contributory and will be ordered to pay the amount to the credit of the liquidator 2. 
A person who is merely a debtor to the company is not a contributory 3. 

A person in whose favour a power of attorney was executed by the executors of a 
deceased contributory and who obtained letters of administration in this country under 
s. 241 of the Indian Succession Act and got himself registered as a member of the com¬ 
pany was a contibutory 4. 

A winding up order has been made on the petition of persons alleging themselves 
to be contributories, being past members who had transferred their 

corftribu- share3 and who under the deed of settlement were > as between themselves 
tory. and the other proprietors, discharged from liability. In general an appli¬ 

cation by an alleged contributory will not be entertained unless he will 

admit himself to be a contributory 5. 

Once a member is on the list of contributories, unless he succeeds in showing that 
Effect of be should not have been placed on the list, he is liable to the extent of the 
being original share which remains unpaid 6. On the death of a contributory 

placed on hi$ personal representatives automatically become liable instead of the 

contri- deceased contributory. No application for the purpose is necessary 
butories* consequently no question of limitation arises 7« 


159* (i) The liability of a contributory shall create a debt pay 

Nature of able at the time specified in the calls made on him y tie 

contrfbu^ 

tory. ( 2 ) No claim founded on the liability of a contri- 

butory shall be cognizable by any Court of Small Causes sitting 
outside the Presidency-towns* 

By the Companies (Amendment) Act, 1936, the new sub-s. (1) has been 9U b 
Amend- for the original sub-s. (1). As to the effect of the amendment see ntro 
B*cnt. tion. The original sub-s. (1) was as follows : 

(1) The liability of a contributory shall create a debt acc d,^ n f t 
from him at the time when his liability commenced, but pay 
times when calls are made for enforcing the liability. nte red 

The liability of a contributory began at the date when the contract w hich 

When l nto whereby he became a member 8. It is a debt by specia y tr p 

liability the heirs are bound. The same legal obligation binds mem ers 

egins. butories 9. But where the carrying on of a business is utravi -- 
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Sylhet and Kachar Tea Co. [1866] 2 Ind. Jur. N. S. 94. 

Aidall, Ltd. [19331 1 Ch. 323. A n o 781 

E. S. Arbitration Act, British Nation Life Assurance Ass . I 

at p.708; Lakshmi Flour Mills Co. [1926] A. 101, 23 A. L. j 

Moor’t case [1868] 5 Eq. 368. TWklev 10th ed. p 

Matron &. Co. [1937] O. 377, 168 I. C. 185. f- ,?a T 1 349- 

Jagannath v. U. P. Flour Mills Co. [1916] 38 All. 347, H A. L. j- hij} cas e 

Punjab S. Chhatar v. Lahore Bank [19321 L. 648, 1411 - C- W " 
the application for substitution was made 15 or 16'Years a Harding {1866] 

West of England Bank [1879] 12 Ch. D. 823 ; Williams v. Hard 

L. R I H. L. 9. 

Buck v. Robson [1870] 10 Eq. 629. See s. 2L 
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company, the ultra vires transactions create no debt, either legal or equitable, and the 

contributories are not liable to pay such debts 1. 

This section creates a debt 5, but it does not accrue due till the call is made. In 
any question, therefore, of set off between the company and a member who 
call^. re is also a creditor of the company, no account will be taken of the liability 
of the member in respect of future calls, not due at the date at which the right of set off 

arises 2. , , . , 

When a call is made, it is owing from the day on which it is made, although it be 

Call when “P a Y able ” on a subsequent day 3. Provisions in the articles as to interest 

payable. on calls do not necessarily apply to calls made in the winding up 4. 

When the contributory will not pay the call, the liquidator may proceed either by 
an application for a “balance order”, i. e., an order upon the contributory to 
Enforce- pay> or fc y an ac tion in the name of the company. An action is more appro- 

ment of pr i a te when questions of difficulty are involved ; but the liquidator will be 

required to give security for the defendant’s costs under section 280 5. 
Another method by which calls in a voluntary liquidation may be enforced is by 
the sale and forfeiture of the shares which must be carried through by the 
In volun- directors under the powers conferred by the articles, with the sanction of 
datIon^ Ul tbe liquidator or of the company in general meeting. If there are no direc¬ 
tors, the liquidator may convene a general meeting, which can then elect a 
sufficient number of directors for the purpose 6. After winding up a suit for allotment 
money or call money does not lie in a Court of Small Causes situate outside the 
Presidency towns 7. 

This section is by virtue of s. 271 applicable to unregistered companies. 

Sub-s. (2) does not occur in the English Act. 


160* (i) If a contributory dies either before or after he has 
Contribu- been placed on the list of contributories, his legal re- 
cas^of 11 presentatives and his heirs shall be liable in a due 
death of course of administration to contribute to the assets of 
member, the company in discharge of his liability and shall be 
contributories accordingly. 

( 2 ) If the legal representatives or heirs make default in 
paying any money ordered to be paid by them, proceedings may 
be taken for administering the property of the deceased contri¬ 
butory, whether moveable or immoveable, or both, and of com¬ 
pelling payment thereout of the money due. 

( 3 ) For the purposes of this section the surviving coparceners of a 
contributory who is a member of a Hindu joint family governed by the 

Mitakshara School of Hindu Law shall be deemed to be his legal re¬ 
presentatives and heirs . 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 
7. 


Madras N. P. Fund [1931] M. 792, 133 I. C. 378. 

n J Se . 3 ca9 f,L 1 I66l 1 Ch. App. 528 ; vide s. 186 &. notes thereto. 

S/ Y1 3 r?, a9e [1868 1 6 Eq. 232. 

Welsh Flannel &. Tweed Co. [18751 20 Eq. 360. 

I ure Spirit Co. v. Fowler [1890] 25 Q. B. D. 235. 

Ladd s case [1893] 3 Ch. 450. 

Peoples Bank v. Chanao Ram [1933] L. 657, 143 I. C. 723, 
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administra 
tion to the 
estate of a 
deceased 
contrl* 
butory. 


By the Companies (Amendment) Act, 1936, the new sub-s. (3) has been added. 
Amendment. For the effect of the amendment see Introduction. 

The official liquidator need not take out letters of administration to the estate of a 
deceased shareholder before settling the list of contributories 1. There is nothing in 
the section requiring the official liquidator to place on the list all persons who may, as 
Letters of representatives, be liable to contribute, nor can the liability of a person 

who has been placed on the list as representative be affected by the 
official liquidator doing so 1. Under Mitakshara law a son is liable 
as a representative of his father as a contributory in due course of 
administration only to the extent of the separate property of his father in 
which no other person had any interest in the life time of the father when 
the joint family is constituted by members other than father and sons 2. The son’s share 
in the joint family property is not liable under the doctrine of pious obligation as the 
doctrine applies in cases where the family consists of only father and sons 2. But 
under the new aub-s. (3) the surviving co-parceners of a contributory will be deeme to 

be his legal representatives and heirs. 

Upon the death of a member his estate remains liable to pay any calls until some 
person is put upon the register as holder of the shares 3 ; but his personal 
The estate repre3en tatives do not incur any personal liability, even if the company 
liable? 9 places their names upon the register, unless they take the shares into their 

own names 4. Where the name of a deceased shareholder is put on the 
list of contributories, the company not being aware of the death, the proceeding is not 
a nullity as would otherwise be under the ordinary law, for until the c ° m P y 
informed of the death of the contributory the deceased continues to be liable as a 
member and the company is not bound to take notice of the death otherwise 

Where a person who had applied for certain shares and had been place on ^ 

list of contributories and died during the winding up, he did not cea ^ to e a 
butory and forfeit the deposit he had made upon the application. e act t 
legal representatives had not been substituted within 90 days did not a ect t 
lity, as the matter is governed not by the Limitation Act but by the present 
under which the liability automatically falls on the representatives 6. 

If the executors pay a legacy without making provision for the contingent 

on the shares, they will be personally liable 7 ; but they may be entitled 
Phonal ca n upon t he residuary legatees to refund for the purpose o in emn y 
executor/ them the capital sum paid to them, but not the intermediate income 8 An 

order against a deceased contributory is a nullity ; those persons who P^ 
sent his estate should be brought on the record before an effective order can 
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Sorabji v. Iswardas [1896] 20 Bom. 654. . T T fallowing 

U. P. Oil Mills v. jamna Prasad [1933] A 334 119331 A. L J. 233, follow 

Brij Narain v. Mangla Prasad [19241 P. C. 50, 51 !• A. 129, 46 

James v. Buena Ventura &c. Syndicate [1896] 1 Ch. 456. , f u e cX tent 

Buchan’s case [1879] 4 App. Cas. 547, 583 ; The liability is ^^^931] P. 

of the assets coming into their hands : Prayan Prasad v. Gaya Bank 

British^B. &. 1. Corpn. v. Shiva [1934] B. 469, 36 Bom. L R. 1002 , 154 
I. C. 178 

Sumitra Kuer v. Sitamarhi Sugar Works [19381 P. 287, 19 P. L. T. 214- 

Taylor v. Taylor [1870] 10 Eq. 477. T _ , n n onl 45 Ch.D-320. 

Jervis v. Wolferstan [1874] 18 Eq. 18 ; Whittaker v. Kershaw l ^ m 9 30] 

People’s Industrial Bank v. Ram Chandra [1930] A. 503, 52 All. W. I 

A. L. J. 373, 124 I. C. 28. But see note 5 (supra). 
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An executor whose testator held shares in a joint stock company has generally one 

of two courses open to him. He may have the shares transferred to his 

Executor’s own name an d become to all intents and purposes a partner in the com- 

duty. pany. He may, on the other hand, not wish to have the shares transferred 

to his own name, and he ought in that case to have a reasonable time allowed him to 

sell the shares, and to produce a purchaser who will take a transfer of them 1. 

The case of trustees who take a transfer of shares in their names differs in principle 

from that of executors who merely intimate their title as executors to the 

Case of company inorder to claim and exercise the rights which belong to them as 
trustees y 7 

differs from the legal representatives of their testator. Trustees have not, in any proper 
that of sense of the word, a representative character, but executors have. Having 

executors. re p resentat: £ ve rights, it is impossible that they should not be entitled to 

produce the legal evidence of them to the company for the purpose of having their title 
in some way recorded and recognized without making them personally liable 2. 

A balance order against the personal representatives is not a judgment so as to 
Balance constitute the liquidator a judgment-creditor and to exclude the executor’s 
order. right of retainer 3. 

Executors can challenge the validity of a purported resolution for winding up and 
appointment of a liquidator 4. 

Persons registered as joint holders of shares are joint tenants, and upon the death 
Joint one c ^ em k* 3 liability ceases 5. 

holders. 

161 - 


Contribu¬ 
tories in 
case of in¬ 
solvency of 
member. 


If a contributory is adjudged insolvent either before 
or after he has been placed on the list of contribu¬ 
tories, then— 

(i) his assignees shall represent him for all the pur¬ 
poses of the winding up, and shall be contributories 
accordingly, and may be called on to admit to proof against the 
estate of the insolvent, or otherwise to allow to be paid out of 
his assets in due course of law, any money due from the insol¬ 
vent in respect of his liability to contribute to the assets of the 
company ; and 


( 2 ) there may be proved against the estate of the insolvent 
the estimated value of his liability to future calls as well as calls’* 
already made. 

A debt due from a company to a contributory cannot be set off against call 
payable in the liquidation 6 ; otherwise members will be entitled to satis- 
!fontribu- ^ act * on fkeir debts pari passu with the rest of the creditors 7. But where 

tory. t * le contributory is bankrupt the two liabilities can be set off 8, unless 

the contributory is a company in liquidation 9. 

-?* r> er b° rcl ^ a ^ rns * n Buchan’s case (supra). 

~ er Lord Selborne in Buchan’s case (supra). 

3. Re Hubback [1885] 29 Ch. D. 934. 

4. Howling’s Trustees v. Smith [1905] 7 Fraser 390. 

5. Maxwell’s case [1875] 20 Eq. 585. 

6. Grissell’s case [1866] 1 Ch. App. 528. 

7. Ibid at p. 535. 8. Re Duckworth [1867] 2 Ch. App. 578. 

9. Auriferous Properties Ltd. [1898] 1 Ch. 691. 
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162 . 


Circum* 
stances in 
which 
company 
may be 
wound up 
by Court. 


A company may be wound up by the Court— 

(i) if the company has by special resolution resolved 
that the company be wound up by the Court : 

(ii) if default is made in filing the statutory report or 
in holding the statutory meeting : 

(iii) if the company does not commence its business 
within a year from its incorporation, or suspends 
its business for a whole year : 

(iv) if the number of members is reduced, in the case 
of a private company, below two or, in the case 
of any other company, below seven : 

(v) if the company is unable to pay its debts ; 

(vi) if the Court is of opinion that it is just and equi¬ 
table that the company should be wound up. 


If the Court makes an order to wind up a company withou.■ having lurlrftotoi^ 
n . the order cannot be treated as a nullity, and unless and until it is discha g 

without on appeal it is binding on the creditors and contributories 1, but not on 

jurisdiction. 9tranger9 2. 

A limited company formed in England under the English statute and having its 
registered office in England, but which has its principal place of business , 
Jurisdiction Calcutta an d is managed exclusively by directors in Calcutta, an 
Co!frt business of which is carried exclusively in India, can be wound up by 

Calcutta High Court 3. 

There is nothing in the Act or in the Rules which deprives the Court of the discre¬ 
tion which it has in every case so that the Court may, t it t in s . ^ 

£° urt ’ 8 .. to admit a petition, or as an alternative course, give the comp* V 
eretionary. that a petition fot winding up has been presented so that ,t may take steps 

to restrain the petitioner from proceeding with the petition 

The Court is not bound to make a winding up order 5. If the apphcatio ^ ^ 
by a shareholder, the Court will exercise a judicial discretion 6. e C 
limited companies is open to other considerations 7. A petition pres 
, faith will be dismissed 8. 


Re Padstow Total Loss &c. Assn. [1882] 20 Ch. D. 137 C.A. 

Re Bowling &. Welby's Contract [1895] 1 Ch. 663 C.A. 

Calcutta Jute Mills Co. [18801 5 Cal. 888. 

Re Pioneer Bank [1914] 39 Bom. 16, 16 Bom. L.R. 508. 

European Life Assurance Co. [1870] 9 Eq. 122. m .iji borough Assemb- 

Planet &.c. Investment Society [1872] 14 Eq. 441, 450 ; Bank [1871) ^ 

ly Room, Co. [1880] 14 Ch. D. 104; London Subarban Ban* 

Ch. App. 641. Qcet 

7. Professional Stc. Building Society [1871] 6 Ch. ApR f 1898] 14 T.L.R* 

8. Exp. Hawkins [1859] 28 L. J., Ch. 830 ; M’ Dona d Gold' 

204 ; see Amalgamated Properties of Rhodesia [1917] 2 


1 . 

2 . 

3. 

4. 

5. 

6 . 


W/,- 
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When 
share¬ 
holders &. 
creditors 
oppose. 


19 
nu 


Cases 
where the 
Court will 
order 
winding 


Under s. 174 the Court may, as to all matters relating to a winding up, have regard 
to the wishes ot the creditors or contributories. It has to see whether the 
other shareholders and creditors agree in thinking that winding up is the 
best course. If they oppose, the Court will not make an order unless 
injustice is being done to the petitioner which can only be avoided by 

making an order for winding up 1. 

It is particularly the duty of the Courts in India to see that directors and other 

officers of companies carry out their duties honestly and to punish them if they do not. 

Compulsory liquidation affords the best opportunity of performing this duty when there 

a prima facie case of dishonesty against the officers of a company 2. Where the 

mber of shareholders is small and there are no difficulties in the way of a voluntary 

winding up, the Court may refuse an order on a shareholder’s petition 3. Although 

there may be a suspension of the business of the company for the space of 

a whole year, the Court will not make an order to wind up the company, 

unless it is satisfied that there has been an intention on the part of the 

company to abandon its business or inability to carry it on ; and upon the 

question of such intention the Court will have regard to the opinion and 

up and w i s hes of the majority of the shareholders whose names are on the register 
where not. , 

4. But in a proper case, as where there was no bona fiae intention on the 

part of the directors to carry on the business properly 5, and where there were matters to 
be investigated and there was overwhelming influence of one director 6, an order would 
be made though the number of shareholders were small 7. The Act affords in liquida¬ 
tion proceedings a much easier and less expensive way of collecting debts : a liquidator 
under orders of the Court is much more likely to collect the balances of the debts due 
to the company than the directors 2. 

An order for winding up may be made, although nothing has been paid on the 
shares and there are no debts 8. 

Although the Court has power to make an order for compulsory winding up at the 
instance of a shareholder, there must be strong ground for exercising the 
power. A compulsory winding up is a very serious thing for the company 
and those connected with it, and the company is entitled to have fair 
notice of the allegations which are going to be made against it. Therefore in dealing 
with an application by a shareholder it is essential that the petitioner should be 
confined to the allegations he has made 9. The Court ought not to make a com¬ 
pulsory winding up order on the petition of a shareholder, unless the company has 
wholly failed to carry out its objects 9. In a case where the Court is satisfied that 
there is a good ground for making a compulsory order, it may direct a meeting to 
ascertain the wishes of the contributories as to how the same is to be wound up 9. 


Share¬ 

holder’s 

petition. 


1. Professional See. Building Society (supra) ; City &. County Bank [1875] 10 Ch. 

App. 470. 

2. Madan Gopal v. Peoples Bank of N. India [1935] L. 779, 16 Lah. 1029, 158 I. C. 

-Special Bench (Young C. J., Addison &. Teckchand JJ.) 

3. Natal &.c. Co. [1863] 1 H. &. M. 639 ; Sea &. River Marine Insurance [1866] 

2 Eq. 545. 

4. Tomlin Patent Horse Shoe Co. [1886] 56 L.T. 314. 

5. London Sc County Coal Co. [1866] 3 Eq. 355. 

6. West Surrey Tanning Co. [1866] 2 Eq. 737 ; Varieties Ltd. [1893] 2 Ch. 235. 

7. Sanderson’s Patents Assn. [1871] 12 Eq. 188. 

8. Re Caementium (Parent) Co. [1908] W. N. 257. 

9. Oriental Navigation Co. v. Bhanaram [1922] 49 Cal. 399, 69 I. C. 241. 
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It is not however right for the Court, even if it has power, to make a compulsory order 
on the ground that there was a majority of shareholders who voted at a meeting 
directed to be held by the Court in favour of winding up by the Court or under its 
supervision, in the absence of any finding by the Judge of any other ground or of any 
valid resolution for voluntary winding up (last note). Where the petition by a share¬ 
holder contains allegations which all relate to the internal management of the company’s 
affairs, it is a matter for the shareholders themselves to deal with, and not one that 

would call for interference by the Court 1. 

Cl. (i). Without the authority of a general meeting the directors are not entitled 
to present a winding up petition in the name of the company ; but where 
oftenml the directors have presented such a petition, it is open to a general meeting 
meeting is of shareholders to ratify their action 2. Under this clause it is necessary 
necessary. a 9 p ec ial resolution should be passed. 

Cl. (ii). For default in filing the statutory report an order under this clause 
was passed in Kent Outcrop Coal Co. 3. Seethe provisions of s. 77 (9), s. 166, proviso 

(b) and s. 170 (2). 

Cl. (iii). If a company does not commence business within a year of its incorpo- 
p f ration, or suspends business for a year, the Court may order the company 

teu to be wound up 4. But the power of the Court is discretionary 5 nd 

discre- an orde r will not be made against the wishes of a majority of the contt.b - 

tionary. (oties . f the Court is satisfied that business will be commenced or resumed , 

or if the past delay is sufficiently accounted for 7. Commencement wit un a yea 
business refers to actually setting to work and not merely allotting shares 4. 

If the Court is satisfied that no business has been or will be commenced, J»n 
will be passed on a shareholder’s petition, notwithstanding that the co P V 
received any money and has no debts. If a majority of 
to pass resolutions for voluntary winding up of a company w lie 
ever will do any business, a shareholder is entitled to an order 8. 

To abandon one or mote of the purposes and continue the ° ther9 »’ n °* ^ 

to carry on business, provided the principal object of the company is not a 

A shareholder of a company which has become amalgamated ' j t ^ a t it 

pany is not entitled to an order to wind up the first company on t e 

has ceased to carry on business as a separate company 10. tirely in 

The matter of granting or refusing an application for winding p business 

the discretion of the Court. In the case of a company which as su p ^ t b ere 

for a whole year, the power will be exercised when there is a fair in 


1. Re Pioneer Bank [19141 39 Bom. 16, 16 Bom. L. R. 508. 

2. Galway &. Salt Hill Tramways Co. [1918] I. R. oz. 

3. [1912] W. N. 26. 

4 . Re Caementium (Parent) Co. [1908] W. N. 25?. 

5. Capital Fire Insurance Assn. [1882] 21 Ch. D. 209. Hlesborough Assent y 

6. Tomlin Patent Horseshoe Co. [18861 55 L. T. 314 ; B- e r 18671 17 L. T. 10®* 

Rooms Co. (infra) ; Metropolitan Ry. Warehousing . ^ q A- 

7. Re Middlesborough Assembly Rooms Co. [1880] 14 • • nt ) Co. (supra)* 

8. Tumacacori Mining Co. [1874] 17 Eq. 534 ; Caementium f^ren £ ^ BeaV .223. 

9. TheUuson v. Valentia [1907] 2 Ch. I ; Norwegian T. Iron.U U 

10. National Financial Corpn. [18661 W. N. 243, 14 L. T. 74V. 
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with a few 
sharehold¬ 
ers. 


Creditor is 
entitled to 
the order 
ex debito 
justitiae. 


is no intention to c^pfecfn the business ; if on the other hand suspension is satisfactorily 
accounted for and appears to be due to temporary causes, the order will be refused 1 . 

Cl. (iv). The word “members” in this clause means actual members and does 

Meaning of not inc ^ u ^e past members, or representatives of deceased members, or 
“members.” trustees of bankrupt members 2 . 

The inclination of the Court is against applying the expensive machinery of a 
Company winding up order to a company with a very few shareholders, unless 

there be substantial reason for it 3. In such cases a winding up order 
with its consequent costs is justified by suspicion of fraud which a winding 
up may succeed in detecting 4. 

Cl. (v). A creditor who cannot obtain payment of his debt is entitled, as between 
himself and the company, ex debito justitiae, to an order if he brings his 
case within the Act 5. He is not bound to give time 6 . Although a 
creditor of a company which is unable to pay its debts 7 is, as between 
himself and the company, entitled ex debito justitiae to a winding up order 8 , 
he is not so entitled as between himself and other creditors 9. The Court 
is not bound by the wishes of the majority of creditors, and it will disregard them 
where, for example, a single person has a controlling interest 10 or the majority is 
composed of persons whose conduct requires investigation 11 . 

For a winding up order the debt must be presently payable and the title of the 
petitioner complete. The law requires that a demand must be made for 
a debt that is due, and it is not permissible to support a petition by alleging 
that something else is due 12 . 

In a petition under this section the Court has to see whether the company is 
commercially insolvent, i.e., whether it is unable to meet its current demands, although 
the assets when realized may exceed its liabilities. If the company is commercially 
insolvent it may be wound up 13. As observed by Lord Wrenbury, “in such a case, it 

T 13 USelCS9 f ° Saythat * < he assets of the company are realized there will be 

company- ample t0 pay 20 shUlin ^ the pound ; this is not the test. A company 
when. ma V be ar th e same time insolvent and wealthy. It may have wealth locked 

up in investment not presently realizable; but although this be so, yet 
if it have not assets available to meet its current liabilities, it is commercially insolvent 
and may be wound up' 14. The creditors of an insolvent company is entitled to a 


Nature of 
debt. 


1 . 

2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 


Muralidhar v. Bengal Steamship Co. [19211 47 Cal 654 

Bowling and We, by . contract [1895] 1 Ch. 663 C.A 
Buckley, 10th ed. p. 314. 

New Gas Generator Co. [1876] 4 Ch. D 874 

118731 °L ! U n r Eo n i B tL^L 01 A Ch » ApP c 641 ' Western of Canada &c. Co 

v.^Hope Life^Assu'rance^CoHjlShS^n iVY^C ^ 10 Uh ‘ 80 ; BoWe 

Home Assurance Assn. [1871] 12 Eq 112 ^ 

Vide s. 163. J q> 1AZ * 

London &t Subarban Bank [1870] 6 Ch. App. 641 

Bank [1932] R. 75, 10 Rang. 143 * llb75 ^ 10 Ch - A PP- 618 » Robson v. Dawsons 

Medical Battery Co. [1894] *1 Ch. 444. 

Varieties Ltd. [1893] 2 Ch. 235. 

Jambad Coal Syndicate [1934] 62 Cal 294 i«t r o ac 
Punjab Flying Club, Ltd, [1933] L 301. C ^ 

Buckley s Law & Practice under the Companies Act, p. 364. 
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winding up order even though there may, by reason of prior clam!^*tt§#J\L S sets coming 
to them, on the principle that the concern is virtually theirs and they ought to have the 
control of management 1 . 

Where the Court is called upon to wind up a company under this clause on the 
ground that it is unable to pay its debts, what has to be considered is not 
What has whether the company, if it converted all its assets into cash, would be able 
•?dered°by to diseharge * ts debts, but whether in commercial sense the company is 
Court. solvent. In such a case the subscribed capital of the company, which is due 

and which has not been called up, can be taken into account as money 
available for discharge of the debts 2. 

» • “It is not a discretionary matter with the Court, when a debt is established and not 

satisfied, to say whether the company shall be wound up or not, that is to 

Where no g if ^^ ere b e a valid debt established, valid both in law and in equity, 
discretion , , , , . . ,• u 

for Court. One does not like to say positively that no case could occur in which it 

would be right to refuse it, but ordinarily speaking, it is the duty of the 

Court to direct a winding up” 3. When a petitioning creditor alleged that the company 

was unable to pay its debts, and the allegation is denied on behalf of the company in 

the objections lodged against the winding up petition, and upon the materials before the 

Court there was no evidence to justify the finding that the company was unable to pay 

its debts, the matter was not allowed to proceed by Page C. J. and Maung Ba J. by allow* 

ing the petitioning creditor to lead oral evidence to prove the company s inability to pay 

its debts 4. 

The right of a creditor however is not his individual right, but his representative 
. right as one of a class 5. If a majority of the class take a different view, 

right* 101 8 t ^ c Court, in the absence of special circumstances, making an order just 

and equitable” 6, gives effect to such right as the majority desire to 
exercise 7. The Court under ss. 174 and 223 then has regard to the wishes of t e 
majority, and may refuse to make any order 8 or, if the company be in vo unt y 
liquidation, may make a supervision order instead of a compulsory order 9 or, may ’ 
the petition to stand over, if there is a better prospect of payment on that course e g 
taken 10. 

Where it is found that it would be more to the advantage of the creditors an ^ 
shareholders if an opportunity is given to the company to complete a propose 
its properties, the petition for winding up will be ordered to be adjourned 11- 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Isle of Wight Ferry Co. [18651 2 H. &. M. 597. 

Sudhiya Nath v. Behar National Insurance Co. [ 1941] 20 Pat- f ij H- L. 

Per Lord Cranworth in Bowes v. Hope Insurance ^ c '_j c. u l. 176. 
C. 389, 402 ; see also General Co. &c.[l870] 5 Ch. App- ^ 133 I. C. 483, 

Kureshi v. Argus Footwear Ltd. [1931] R- 306, 9 Rang. , 
following Gold Hill Mines [1883] 23 Ch. D. 210. 

Crigglestone Coal Co. [1906] 2 Ch. 327, 331. 

Clandown Colliery Co. [1915] 1 Ch. 369. Western Coal Co. 

Uruguay Central Ry. Co. [1879] 11 Ch. D. 372, 383 ; Great Weste 

11882] 21 Ch. D. 769, 773. „ ... - f1883 i 24 Ch. D- 

Langley Mill Co. [1871] 12 Eq. 26 ; Chapel House Colliery Co. [i 

West Hartlepooi iron Works [1875] 10 Ch. App. 618; New York Excha g 

[1888] 39 Ch. D. 415. , 0 ., Co r 1873] 17 E* 

Brighton Hotel Co. [1868] 6 Eq. 339 ; Western of Canada Oil Go. L 
1 » Great Western Coal Co. (supra). _ „ in o R8 I C. 138. 

Itawady Flotilla Co. v. Mergui Tin Dredging Co- [19241 R- 108 > 8 
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The creditor of a solvent company whpse debt is bona fide disputed will be restrain- 
ed from presenting a petition for the winding up of the company ; nor can a creditor 
be allowed to present such a petition as a counter blast to an action brought against 
him by the company to enforce a legal claim 1. Mere service of a notice of demand 
by a creditor under s. 163 on a solvent company does not entitle the creditor to a wind¬ 
ing up order if the company bona fide disputes the existence of the debt. To make an 
order for winding up in such a case would deprive the company of its rights to have 
the question decided in the normal way by the Civil Court and this would be opposed 
to public policy. An application for winding up in such a case must be regarded as a 
vehicle of oppression and an abuse of the process of the Court and must be dismissed. 
An order for the compulsory winding up of a company is a very extreme step to take 
and such order ought not to be lightly passed 2. 

When a debt is bona fide disputed by the company no order for winding up will be 
Where made and the petition will be dismissed 3. Where a petition against a 
debt is company is presented ostensibly for a winding up order but really for 

disputed. anotk er purpose, such as putting pressure on the company 4, the Court has 

an inherent jurisdiction to prevent such an abuse of process and will do 

so, without requiring an action to be commenced, by restraining the advertisement of 

the petitjpn and staying all proceedings upon it 5. But if the debt is not disputed on 

some substantial ground, the Court may decide it on the petition and make the 

order 6. Where a company has a bona fide defence, the petition should be dismissed 

7; but it is otherwise if the petitioner would in the circumstances be left without a 
remedy 8. 

Where the action of the petitioning creditor in making the application for the 

winding up of a company and in insisting upon further proceedings in liquidation is 

not bona fide, he should be saddled with the entire cost of the liquidation ; and in the 

absence of a clear provision in the Companies Act dealing with a case of this kind the 
matter is governed by s. 35 C. P. Code 9. 

Where a judgment has been obtained against a company for debt, the judgment- 

In the case ^ cannot ca ^ e d upon, on an allegation that it was obtained by 
of judg- * au ’ to go into further evidence in support of his claim 10. But upon 
mentdebt. the respondent undertaking to bring an action to set aside the judgment, 
_petition may be ordered to stand over 10. If however the judgment be 

at pp 845-846- see a? 1 rP? : ° ra kkpur Electric Supply Co. [1936] A. 840, 

L. T 640 ’ al9 ° CadlZ Water Work * Co. v. Barnett [18751 19 Eq. 82, 31 

E. S. Nid^i Ltd * H9291*M 19 Eq ' 4 ^ 4 ’ Doraiswami v. Coimbatore 

117 I. C 78 1 91 M * 265> 106 L C 423 5 Tikam v. Harish [1929] L. 651, 

U915U9 Bom. 47 ; Pyda Satyaraju 
the a CcTpT y V l 18 ^ 2 R C a h m 349 ^ London & PaS inking Corpn. (supra); 

Merchants Co. vCapper ^ N * 844 ; Se ? 

345 ; Crigglestone r£l U 877 J 18 C v h - D - 557 n ; re Chic Ltd. [1905] 2 Ch. 
[1919] S. C. 492. C °' ( su P ra ) » Landauer &. Co. v. Alexander &. Co. 

Society [1880] 11 Eq ‘ 149 5 Great Britain Mutual L. A. 

^gLondon ^S^Paris Bankh^^otfm 1875^19 444 2 575 

Russian & English Bank [1932] 1 Ch 663 19 Eq * 444 ‘ 

Bombay House Ltd. [1934] L. 746. ' loi Bowes v. Hope Insurance Co. (infra). 


1 . 

2 . 


3. 


4. 

5. 


6 . 

7. 

8 . 
9. 
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shown to have been obtained by collusion, the petition for winding up may be dismissed 
although the judgment has not been impeached in an action 1. 

An order will not be refused on the ground that the judgment is under appeal, 
unless a stay of execution be obtained 2. But if the judgment be reversed on appeal 
before the petition for winding up is heard, the petition will be dismissed, although a 

further appeal may be pending 3. 

A debenture-holder or a debenture-stock holder to whom a company is indebted in 
a sum presently payable, can demand payment, and if default be made, 
Debenture can petition for winding up the company 4. The mere fact that he has 
ri°*h et>8 obtained the appointment of a receiver does not preclude him from apply- 

petition. ing for a winding up order 5. As against the company he is entitled to a 

winding up order ex debito justitiae, but not so as against the wishes of the 
majority of the creditors 6. The holder of a mortgage debenture who applies for a 

winding up order is not bound to give up his security 7. 

A debenture holder however is not bound to come in and enforce his rights in a 
winding up. He may exercise such powers of realization as are given him 
His other by hig securitie9> appointment of a receiver or sale, and where it is 

necessary to bring an action, he can apply to the Court and the ourt wi 
give liberty to bring or proceed with the action as a matter of course, the winding up 
not withstanding 8. Debenture-holders and debenture-stock holders are entit c as 
against their securities, whether the company is solvent or insolvent, to take principa , 

interest and costs 9. 

A petition for winding up made by a shareholder however stands on a 

CL footing. It will be more fully scrutinized. Where the petition proceeds on 

n• 1 f . • i. ...» r» n u n A rlpni 


lUUULig. it Will UC muic; -- ,11* 

holder'a the ground that the company is unable to pay its debts, it must pay 

petition. or submit to a winding up order. If the petition allege one o t e g f ° 

under clauses (i), (ii), (Hi), (iv) and (vi) the Court will, under ordinary cir¬ 

cumstances, admit the petition. If any other grounds are alleged, the petition oes 

■atisfy the requirements of the law 10. . 1 

A contributory, inorder to obtain an order for winding up, must make o ^ 

Contribu- case > e * £•» that the substratum of the company is gone. The su st 
tory'*peti- held to be gone where the main object for which the company wa 

has become impracticable 11. g ut 

The holders of fully paid shares may apply for winding up as a contri 

Petitionby t ^ lC ^ ourt not be satisfied with the bare statement of a 

holders of the company is unable to pay its debts 12. 

fully paid See notes to ss. 163 and 166. 

■hares. 


1 . 

3. 


United Stock Exchange Co. [1884] W. N. 251 ; cf. exP- Q- Lennox l 1 
D. 315. 2. Amalgamated Properties [19171 2 Ch. 115. 

Anglo-Bavarian Steel Ball Co. 118991 W. N. 80. 


[1886] 16Q.-B. 


Proper- 

681. 


4. Olathe Silver Mining Co. [18841 27 Ch. D. 278. 

5. Borough of Portsmouth Tramways Co. [18921 2 Ch. 362. . . j 

6. Bowes v. Hope &.c. Society [18651 U H. L. C. 389, 402 » £ma A p. q 

ties (supra). 7. Moor v. Anglo-Italian Bank [ 18791 10 Ch. U. 

Strong v. Carlyle Press [1893] 1 Ch. 268. 

Re Talbot [18881 39 Ch. D. 567. 

l e u P ?i neer r. Bar, . k H9«139 Bom. 16, 16 Bom. L. R. *8^^ & Son8 [1897] 


8 . 
: 9. 
10 . 
11 . 


12 . 


ftJDwhan Hotel Co. [1867] 2 Ch. App. 737 ; re 
l Ch. 406. 

Sylhct 6*. Cachat Tea Co. [1866] 2 Ind. Jur. N. S. 94- 
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The words 
are not to 
be read 

ejusdem 

generis. 


Cl. (vi). It was formerly held that the words in this clause should be read as 
being ejusdem generis with the words in the preceding clauses 1. Nowit 
has been authoritatively laid down by the Judicial Committee that the 
power of the Court under this clause is not confined to cases in which 
there are grounds analogous to those mentioned in other parts of the 
section 2. Thus it is just and equitable to wind up a company when its 
substratum is gone 3 although the majority of the shareholders desire to continue to 
carry on the business 3 or where the company is a “bubble” company 4, or where there 
is a complete deadlock in the management of the company’s business 5 unless the 
deadlock is only temporary 6, or where the company was formed to carry on an illegal 
business 7, or where the company was conceived and brought forth in fraud 8, 
or if the particular circumstances of a case require it 9. For other cases see Hals. pp. 
397-98. The corresponding clause of Act VI of 1882 viz., s. 128 ran as follows : “(e) 
whenever for any other reason of a like nature the Court is of opinion Stc.” The 
change in the present section is in accordance with the later English decisions. 

The position of the Court in determining whether it is just and equitable to wind 
up the company requires a fair consideration of all the circumstances con- 

Courtwfll nected Wlth the f° rma tion and the carrying on of the company; and the 
consider. common misfortune which has befallen some shareholders in the company 

does not involve the consequence that the ultimate desires and hopes of 

the ordinary shareholders should be disregarded, simply because there is a strong interest 
in favour of liquidation naturally felt by the preference shareholders 10. No general 
rule can be laid down as to the nature and circumstances which have to be borne in 

mind in considering whether the case comes within the phrase “just and equitable” for 

purposes of winding up. The decisive question must be the question whether at the 
date of the presentation of the winding up petition there is any reasonable hope that 
the object of trading at a profit, with a view to which the company has been formed, 
can be attained. In considering that question the guarantee of the preference shares 
should be left out of sight, except in so far as it may have biased the evidence on either 

Si e . * C * S nOC ^ unction of the Court to determine the question of the prospects 
of the company in future on its own views as to the probable success or failure, but 
to orm t e est opinion it can upon the evidence of persons given with a practical 
knowledge ofthe trade in question and the local conditions where those affect the 
matter. If at the relevant time there is a reasonable hope of trading over a period of 
difficulty and emerging out into a region in which the company might reasonably 
expect to carry on at a profit, there is no sufficient reason why the Court should wind 

Anglo-Greek Steam Co. 
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Amalgamated Syndi‘cares'ri8971 6 2 Ch^m ' ; „ Suburban Hotel Co. (supra) ; Re 
D. Davis <Sc Cn v Rr, • i , k IP * Pioneer Bank (supra). 

v. John Blackwood Ltd"? 19741 [1936 ] P ’ C ‘ 161 53 * L ° ch 

Co. [1917] 1 I R 67 • R A - C V 83 f ?' C *; 9ee also Newbridge S.S. Laundry 

Standard Aluminium^, Si 3 lv/ V Nath Singh Oil Mill Co. [1921] 59 I.C. 524 i 
Tobacco Co. ch 426 W ° rks 1 9291 B ' 8 ’ 30 Bom ' L ' R ' 1509 '• Yenidiie 

20Ch! D° } 69 Mining Co - t 1882 l 2° Ch. D. 151 ; German Date Coffee Co. [1882] 

^on^l^SeS = [19071 51 501 J °- 1?2 - 
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Murntaz Bank [1932] L. 571, 138 I.C. 344. 
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up the company under this clause. Where there is no evidence o persons with prac¬ 
tical knowledge of the business in question, the fact that a public officer, whose duty 
it is to intervene in cases where a company’s affairs are not conducted in a sound 
manner, has not taken action to wind up the company is, of course, not a deciding 
factor in determining whether a petition for winding up by a contributory should be 
granted or not, but it is a fact which is deserving of consideration under this just and 

equitable clause 1. 

There is a great difference between a question of positive fact, such as the pecuniary 
position of a trading company at a particular date, and a question of the prospects of 
such a company in the future, a matter which must depend on all sorts of views as to 
the state of world trade, the confidence of the public, the price at which articles can 
be sold, a matter which depends very largely upon the number of such sales and an 
infinity of other considerations, very difficult either to summarise or to define (last note, 

last page). , 

Where there'were only three directors and shareholders of a private company and 

one of them left the country and the remaining two quarrelled among themselves and 

, there was a deadlock, it was just and equitable that the company should be 

Instances. up 2 where a private limited company is in substance a partner- 

ship, circumstances which would justify dissolution of a partnership will induce the 

Court to exercise its jurisdiction under this clause 3. 

Where the capital of a private company is so owned as to make the company in 

substance a partnership, and one director has purported by means of irregu 
acquire complete control of the company and to exclude the other director o 
from the management, it may be “just and equitable’’ that the company should 

wound up 4. , . , j 

Where a company was formed to carry out a contract which it ha nore 

probability of carrying out and the moneys of the company had been misa pp , 

directors, and the company was so constituted that it was deprive o its usua ^ 

it was held that the substratum of the company was gone, an 

equitable that the company should be wound up 5. , -Hiudaed 

Where the managing dimeter of a company had in a chancery action been ^ 

to be personally largely indebted to the company an a en c0 ntinu- 

with the company, but the company not only neglected to en orce pay t ^ e 

ed him as managing director, passed a vote of confidence in him ^ ctors opposing 

aforesaid judgment and passed another resolution approving o ^ a3goc iated 

the winding up petition, it was held that the company a so i e ^mutable that 

Itself with the managing director in his misconduct that it was ,ust and equ.table 

it should be wound up 6. , management 

Where one director can exercise a dominating influence o ^ an{ j retain 
of the company and the managing director can outvote t e ml ^ corT)p laints of 
the profits between the members of his family and there are se sufficient 

irregularity and the rate of dividend is s teadily dimimsh ing^t^c__-—— 

Sudhiya Nath v. Behar National Insurance Co. [19411 20 Pat. 538. 

American Pioneer Leather Co. [1918] 1 Ch. 556. 

Yenidjie Tobacco Co. (supra). , . . « Yenidjie Tobacco 

Davi. fi*. Collett Ltd. [19351 Ch. 693 [the principles ot Ten. j 

(1916) 2 Ch. 426 applied!. 12 T L R- 253; see Cotman v. 

Bleriot Manufacturing Aircraft Co. 11916] 32 1. 

Brougham [1918] A. C. 514. 

Newbridge S. S. Laundry &. Co. (supra). 
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grounds for entertaining a winding up petition and for calling upon the directors to 
enter upon their defence 1 . 

It is just and equitable to wind up a company when there is a justifiable lack of 

confidence in the conduct and management of the company’s affairs owing to the 

management being held in one family which is in a position to dominate the other 

shareholders and monopolize the company’s affairs for their own individual benefit 2. 

But the fact that one of the shareholders has a preponderating voice in the company by 

reason of his owing or controlling a large number of shares is of itself no reason for 

winding up the company under this section 3 ; nor is the fact that dividends have not 

been paid regularly is a ground for such a winding up 3. It is well settled that an 

ultra vires transaction on the part of the directors is of itself no ground for a winding up 

order, a shareholder having his complete remedy in other directions 3. So where there 

was no question of deadlock, nor was there any question of shareholders using their 

voting power for their own commercial interests outside the company in disregard of the 

interests of a minority, nor again was there any question involved of any improper 

management of the company by the directors who were in control, and the problem 

involved was of the nature of a business problem : held that if there was at the relevant 

time a reasonable hope of tiding over the period of deep depression and of emerging 

mto a regton in which the company might reasonably expect to catty on at a profit, thete 

would seem to be no sufficient reason why the Court should wind up the company 
under the ‘ just and equitable” clause 4. 

Where a person who had been adjudicated insolvent transferred large estates to a 

private limited company m which he had 90 per cent, shares, it was held to be just and 
equitable that the company should be wound up 5. 

Where a petition is presented for winding up ‘of a company on the ground that it is 
Onus. just and equitable to do so, the onus is on the petitioner 4. 

The Court has ample jurisdiction to order the winding up of a company where it 

thinks that it is just and equitable to do «r, o 1 *k u i_ p y wnere it 

u u Ai . 2 T j , ’ aIthou g h the assets would be entirely 

r «- ■-—— 

Court kv * rnaiotit, o( .kJ'LTZZZ 

should not there is a domestic tribunal which has dowptq tn A a ’ 

act under should, if possible, be left to the domestictbu^alTVT" ■ 

;rz own r have - — - 

applicants apprehend tha/thea^ets ofV ****’ ** ^ **“ 

and that loss would result froT th ^ * &ftt " ed “ W,y 

ground for winding it up under cl. (vi) 7 T n<m > * “ mpany contlnu ‘ng to work, is no 
ment a company showed reason to beli * ^ pi e ° heavy losses if under a new manage- 

eSstSHS w 48 M 

tefsra$ “•« 1 232, ifi. c 3 »■ ■ ct “» ’• 
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substra¬ 
tum is 
gone. 


wound up under this clause by reason of any liabilities not immediately payable, unless 
it is reasonably certain that the existing and probable assets will be insufficient to meet 
the existing liabilities, and the Court will not in any case take into account the possible 
liabilities or profits which may accrue in respect of future business 1. Where the 
directors (two elder sons of the deceased member and director) of a private company 
tefused to register the executors (the younger sons of the deceased) in their capacities of 
beneficiaries under the will of the deceased as member of the company and subsequently 
Tefused to supply the latter with copies of the balance-sheet and accounts, it was held 
that though the principles applicable to the case were those which would be applied in 
an action for dissolution of partnership, there were no grounds shown in the petition 
on which it would be ‘'just and equitable” to make a winding up order 2. 

The fact that the firm of the managing agents of a company have been dissolved, 
Where but 8te P s have been taken to appoint new managing agents, is no indication 

of a complete deadlock which can only be removed by winding up the 
company 2. In the absence of proof that the objects of a company, as set 
out in the memorandum, cannot he fulfilled in other ways or by the em¬ 
ployment of other agencies, the principle of “substratum gone” cannot be applied 3. 
“The substratum is gone when the main purpose has become impossible” 4. 

The distinction between failure of substratum of a company and an ultra vires act 
was pointed out by Lord Parker of Waddington in the following words : ‘The question 
whether or not a company can be wound up for failure of substratum is a question of 
equity between a company and its shareholders. The question whether or not a transac¬ 
tion is ultra vires is a question of law between the company and a third party 5. Where 
a private company has been formed to pay off the family debts, the shareholders mainly 
being the members of that family, to bring the company within the “just and equitable 
clause it must be shown that the substratum of the company, that is, the family estate, 
has gone or that a deadlock has arisen in the sense that it is now impossible for the 

company to carry out the objects for which it wa9 formed 6. 

If it appears to the Court on a general perusal of the balance-sheet that the assets 

of the company are insufficient to satisfy its liabilities, that will enable the Court to or 

its winding up7. Where a bill is dishonoured, this may be a sufficient proof of mso - 

vency 7, although the petitioner had not served a demand requiring payment 8. 

Where the whole object of a company is fraudulent it may be wound up 9 , 
fraud must be specifically alleged and proved 10 and it is not 9 ufficien 
object is it should be stated in the statutory affidavit alone 11. But in sue ® ^ 

fraudulent, if the question of fraud is tried without objection and the Court 

the winding up on the ground inter alia of fraud, the objection ca 
allowed to prevail in appeal 12. In the last cited case the appellant company, w ic 
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European L. A. Society [1869] 9 Eq. 122. 

Cuthbert, Cooper &. Sons [19371 1 Ch. 392. 

Muralidhar v. Bengal Steamship Co. [1921] 47 Cal. 654- 22 . 

Per Lord Wrenbury in Cotman v. Brougham [1918] A. C. 514 a p. 

Cotman v. Broughan [1918] 514 at pp. 520-21. ,,, T r> 

Janbazar Manna Estate [1931] C. 692, 58 Cal. 716, 133 I. C- *21. 

Bombay Cotton Manufg. Co. [1909] 11 Bom. L. R. 130Z. 

Globe See. Steel Co. [1875] 20 Eq. 337. 

T. E. Brinsmead &. Sons [18971 1 Ch. 406. 

Umakanta v. Dinanath [1901] 28 Cal. 4. 

London &. Hull Soap Works [19071 W. N. 254. . c W . 746- 
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was not an ordinary commercial concern, was ordered to be wound up by the Privy 
Council under the “just and equitable clause”, as there was ample material upon which 
the Judges of the High Court might in their discretion reach the conclusion that this 
company should not be permitted to continue its existence. Fraud towards outside 
public is however no ground for compulsory winding up 1. The mere fact that there 
was fraud in the promotion or fraudulent misrepresentation in the prospectus is not of 
itself sufficient for a winding up order 2. 


A company has been wound up under this clause for the purpose of defeating a 

reconstruction scheme prejudicial to the shareholders 3, or in the case of a dead¬ 
lock 4. Where the report of the auditors shows that there had been 
defalcation of certain funds of the company and that attempts were made 
ces. to cover U P defalcation by various devices, and the contributories level 

charges of dishonesty and mismanagement against each other, the case is 
one in which the conduct of some officers of the company would require investigation 
which can only be obtained in winding up by the Court. In such circumstances consider¬ 
ations of justice and equity are more in favour of a compulsory winding up than volun¬ 
tary liquidation 5. 

No doubt the mere misconduct of directors or of managing agents or the fact that 
the business of the company has not resulted in profits is not per se a ground for wind¬ 
ing up ; but where the cumulative effect of these facts does demonstrate that the 
company is insolvent, that its affairs have been mismanaged from the very outset, that 
debts have been recklessly incurred and never paid, that balance-sheets have not ’been 
prepared and published and informations withheld, the company ought to be compul- 
sorily wound up 6. 


If a company proceed to do something which is ultra vires, a shareholder has a 

it,. a „ i . ( .s lightinanaCd0n0nbehalf0fhim3elf and a11 other shareholders to res- 

act " am lt ’ but has no right to come for a winding up order under this 

clause 7. 


Where an order for winding up has been passed by the Court of principal domicile, 

V ‘on n d ° eS n0t mean that 3 8imilar order should automatically follow in other 
company. ^ ourt9 having ancillary jurisdiction where similar proceedings for winding 

up might be pending. Such Courts may on practical considerations find 
it just and equitable to pass an order for winding up but are not obliged to do so 8. 

It has been held that the following can make a petition for winding up, viz., the 

who SO can r ignee u° f " ** 9 ' ^ dep ° sitary b Y way of mortgage of debentures to 
make the be * rer the intere9t of which is in arrear 10, the executor of a deceased life 
petition. P° hc V h o^er the sum of the polic y being payable out of the assets of the 

Medical Battery Co. [1894] I Ch. 444 
Haven Gold Mining Co. [1882] 20 Ch. D. 151. 

Consolidated S. R M. Deep [1909] 1 Ch. 491. 

MmmT&Co. C U9?7] o“fn, mia^ 0 ^ T ° baCC ° C °‘ [1918) 1 Ch ‘ 5M ' 

[1936] V A. 840. Telegraph Works Ca v - Gorakh Pur E. Supply Co. [1937] All. 210, 
ArrmlglunatedSyndF^aPef 189lf fChf&W ^ 6 Ch ' A PP' ^ 184 ; but see 

Quilon Bank [1939] M. 318 
Pans Ska mg R,nk Co. [1877] 5 Ch. d' 959 

Olathe Silver Mining Co. [1884] 27 Ch. D 278. 
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company 1, and a secured creditor 2 even after obtaining the appointment of a 
receiver in an action 3. 

In the case where a contributory petitions for a winding up, two matters must from 
first to last be kept in view. The first is the unwillingness of the Court to interfere with 
Contribu* tbe shareholders i n the management of their own affairs including the 
toriei’peti- question whether the business shall be continued or not, and the second 
tlon * is that there is in fact jurisdiction in an extreme case to wind up a company 

at the instance of a contributory, notwithstanding that he is not supported by a 
majority of the shareholders 4. 

The law requires the fulfilment of one or more of several conditions before an order 
_ could be made under this section. The part fulfilment of two or more such 

mentof conditions should not be taken as having cumulative effect justifying the 

two or order. If the Court comes to the conclusion that the main original object 

more con* f or t h e com p a ny was formed has substantially failed, or that the 

substratum of the company is gone, it will consider that it would be just 
and equitable to wind up the company 5. The Court will not be justified in making a 
winding up order merely on the ground that the company has made losses and is likely 
to make further losses 6, or that the directors have misapplied the funds of the company 
7, or have committed ultra vires acts 8. 

163. (i) A company shall be deemed to be unable to pay 
its debts— 

(i) if a creditor, by assignment or otherwise, to whom 
the company is indebted in a sum exceeding five 
hundred rupees then due, has served on the com¬ 
pany, by causing the same to be delivered by registered 

post or otherwise at its registered office, a demand 
under his hand requiring the company to pay' ® 
sum so due and the company has for three weeks 

thereafter neglected to pay the sum, or 0 
or compound for it to the reasonable satisfaction 

of the creditor ; or 

( ii ) if execution or other process issued on a eCT ^f t ul 

order of any Court in favour of a creditor of the 

company is returned unsatisfied in whole 

part ; or , 

(iii) if it is proved to the satisfaction °f the Court t at 
the company is unable to pay its debts, and, 

__ determining whether a company is un able^_P_Y 

1* Bowes v. Hope Life Insurance Society [18651 11 H. L._C. 389. a nelo-Italian 

2. Catholic Publishing &c. Co. [18641 33 L. J. Ch. 325 ; Moor v. Ang.o 

Bank [18791 10 Ch. D 681. ... 

Borough of Portsmouth Tramways Co. [18921 2 Ch. 36Z. Standard 

Bristol Joint Stock Bank Co. [1890] 44 Ch. D. 703, 710 , see aLso 

Aluminium &. B. Works [1929] B. 8, 30 Bom. L. R. 1509. 

Shah Steam Navigation Co. [1908] 32 Bom. 415. , w- fa i r 0 . [1899] 

Ibid; Langham Skating Rink Co. 1877] 5 Ch. D. 669 ; Kronand Metal Co. I 
W. N. 15. 7. Bwlch-y-Plwm Co. [1867] 17 L. I • 

Ex parte Fox [1871] 6 Ch. App. 176. 
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Amend 

ment. 


its debts, the Court shall take into account the 
contingent and prospective liabilities of the company. 

(2) The demand referred to in clause ( i ) of subjection (1) shall 
be deemed to have been duly given under the hand of the creditor if it 
is signed by an agent or legal adviser duly authorised on his behalf , or 
in the case of a firm if it is signed by such agent or by a legal adviser 
or any one member of the firm on behalf of the firm. 

By the Companies (Amendment) Act, 1936, the original s. 163 has been 
re-numbered as sub-s. ( 1 ), in cl. (i) thereof for the words “by leaving the 
same” after the words “on the company” the words in italics have been 
substituted and the new sub-s. (2) has been added. For the effect of the amendments 
see Introduction. 

This section is explanatory to cl. (v) of the last section. 

The term “creditor” is not limited to one to whom a debt is due at the date of the 
petition and who can demand immediate payment 1. It includes any con- 
^rediK>r 0 ” tin 8 ent and prospective creditor 2 . It was held under the former Acts that 

a garnishee order against a company did not make the garnishor a creditor 3. 
A person who had a claim against a company for unliquidated damages was not a credi¬ 
tor within this section 4, nor a person who had guaranteed the payment of a due from 
the company, but had not paid such debt 5. The law was changed by s. 137 of the Act 
of 1908 corresponding to s. 166 of the present Act which says that “creditor” includes any 
contingent or prospective creditor. 

The word “assignment” includes an equitable assignment 6 , including an assign- 
Meaning ment P art a debt 7. Such an assignee can present a petition for wind- 
of “assign- U P’ ^ ut ^ ^ oes 3 °> must establish the company’s insolvency other- 
ment.” wise than by a demand for payment under this section 7. The assignee of 

part of a debt cannot serve an effective demand under cl. (i), in the absence 
of the person entitled to the remainder of the debt 7. But such an assignment does 
operate in equity to transfer the part assigned and it constitutes the assignee a creditor 
in equity of the original debtor and as such he can, when the debtor is a company, 
present a winding up petition under s. 166 8 . 

Omission by a company bona fide disputing the debt is not neglecting to comply 
Statutory wit ^ t ^ ie statutory demand 9. In such a case if it is not shown that the 
Court’s company will be unable to pay the debt when it has been established 

duty. judgment, the Court may dismiss the petition 10, or may order it to 

stand over until the debt has been so established 11 ; but if the petitioner 
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Bombay Cotton Manufg. Co. [1909] 11 Bom. L. R. 1302. 

British Elquitable Bond &c. Corpn. [1910] 1 Ch. 574. 

Combined W. &. A. Machine Co. [1889] 43 Ch. D. 99. 

Pen-y-Van Colliery Co. [1877] 6 Ch. D. 477. 

Vron Colliery Co. [1882] 20 Ch. D. 442. 

^Tw^P^noni ? y £u icat ^ [1903] W * N * 121 > 19 T - L R - 554 * 

Steel Wing Co. (supra). 4 1 Mont S° mer Y Syndicate (supra). 

[1875 > 19 Ec l- 444 ; the Company v. Sir 
110771 10 rJ L. W. N. 844 ; see also Niger Merchants Co. v. Capper 

88 ? 23 Ch n 7in ? 7 n ; . r f 3 Com P an V [1894] 2 Ch. 349; Gold Hill Mines 

BSd 1 ™! Min« [KTteS 031 C °- 119061 2 Ch - 327 ‘ 

Catholic Publishing Co. [18641 3^ l. ). Ch. 325. 
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creditor 
must 
prove. 


h« already obtained judgment, hearing of the petition will not he 8 tayed unless 
the company undertakes to bring an action to set aside the judgment. In 'the case 
of London & Pans Banhng Corporation 1 Sir G. Jesscl M. R. said : “If the debt is 

bona/ide contested and there is no evidence other than non-compliance with the statu- 

tory notice to shew that the company is insolvent and the company denies its insolvency 

I ought to dismiss the petition.” y 

[" Uthe credltor relies u P° n neglect of a statutory notice, he must prove it and 

AVhatthe P rovc that it took place before the petition was presented, but may show 

insolvency in any other way 2. Thus dishonour of the company’s accept¬ 
ance 3 or the tact that he being a judgment-creditor the company 
has informed him that he had better not levy, for it has no asset is 

enough 4. 

Default in complying with the demand of a creditor gives not only him but other 

Conse* creditors and contributories the right to petition for winding up 5. Where 

neglect^ ^ StatUt ° ry demand ha * not been complied with, the company is unable 
pay. to pay its debts and there is no reasonable chance of the company resuming 

its work in the near future, petitioning creditors are prima facie entitled 
to a winding up order 6. 

The principle upon which a company is to be wound up on the petition of a 
• ^ creditor is simply its inability to pay after proper demand made and the 

rinciple. lapse of three weeks. Any such neglect must be judged by reference to 

the facts of each particular case and when the defence is that the debt is 
disputed, all that the Court will first see is whether the dispute is on the face of it 
genuine or merely a cloak of the company’s real inability to pay its just debts. 7. 

Where the object of the petition is to put pressure on the company to accept 
terms of settlement in a litigation pending between the company and the creditor, the 
proper order is to stay the winding up proceeding until the determination of the suit 7 ; 
°r it is a well established principle that the Court has inherent jurisdiction to stay 
proceedings when they amount to an abuse of its process 8. 

It seems that a creditor for less than Rs. 500 can present the petition under s. 166 
Rs. 500 w ^ ere no limit is fixed 9. But generally the Courts treat the Rs. 500 limit 

limit. as a Suide to the stake which the pititioner ought to have 10. But where 

the petition is supported by creditors of more than Rs. 500, the usual order 

may be made 1 1 . 
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The statutory notice under this section is a highly formal and important document 
and the provision of the Act as to its service upon the company must be 
Notice. strictly complied with 1. Where the registered office of a company still 

exists at the usual place, but a part of the company’s business has been 
shifted to some other place without any notification of such change to the registrar of 
companies, the statutory notice must be served at the registered address 1. 

An advocate’s notice 2 of demand or that of any other agent 3 did not before 

Agent’s the amendment satisfy the requirements of this section 3. Under the new 

notice of sub-s. (2) an agent’s or a legal adviser’s notice is sufficient, 
demand. 


Cl (i) of sub-s. (1) means that the company to be served must, at the time of the 
service, be in default and that being in default is to be served with a demand under 
rather special precautions so that if it makes further default for a period of three weeks 
the question of its inability to pay the debt is set at rest 4. A demand by the solicitors 
of the creditor not being “under his hand’’ was not before the amendment sufficient for 
the purposes of this section 4. The general common law principle qui facit per.alium 
facit per se in accordance with the decision in in re Whitley Partners 5 did not apply 4. 
In the last cited case 4 Sir George Rankin, C. J., observed : “The effect of the 
statutory notice is that unless the debt is paid within three weeks or some arrangement 
is made with the creditors, the company is in the position of being conclusively estopped 
from denying that it is unable to pay its debts. It is a highly formal and important 
document although it is perfectly true that the demand may be made in any terms. It 
has to be served on the company by leaving the same at its registered office and it has 
to be a ‘demand under the hand’ of the creditors. I think that those words must be 
taken to have a special intention. The intention must be that there can be no doubt 
at all about such a notice as this being recognized as a notice directly authorized by the 
creditors, and as one to which will attach or may attach the very serious consequences 
which the Companies Act imposes.” 


Cl. (i) is general in its terms and has application to all sorts of debts, be it a simple 

money debt, a mortgage debt or a judgment debt. In the case of a judgment 

Judgment d e bt if execution for the recovery of that debt has been taken and has 
debt. 

remained unsatisfied, the Court is, in accordance with cl. (ii) bound to 
presume that the company is unable to pay its debts. Nevertheless the decree-didder is 
not debarred from making a demand for the payment of the judgment debt by a notice 
under cl. (i) without having recourse to execution proceedings. In such a case if the 
demand remains unsatisfied for three weeks, the presumption enjoined by this section 
necessarily follows 6. 

The petition must not be presented until after the expiration of 21 days from the 


1. Janbazar Manna Estate [1931] C. 698, 58 Cal. 716, 133 I. C. 321. 

2. Manjeebhai v. Jamal Brothers Co. [1927] R. 306, 5 Rang. 483 ; see also 
Wilson v. Wallani [1880] 5 Ex. D. 155. 

3. Kureshi v. Argus Footwear Ltd. [1931] R. 306, 9 Rang. 323, 133 I. C. 483 (per 
Page C. J.) ; W. T. Henley’s T. Works v. Gorakhpur Electric Supply Co. (infra). 

4. Japan See. Cotton Trading Co. v. Jajodia Cotton Mills [1927] C. 625, 54 Cal. 
345, 103, I. C. 629 ; see also W. T. Henley’s T. Works Co. v. Gorakhpur Electric 
Supply Co. [1936] A. 840. 

5. [1886] 32 Ch. D. 337. 

6. W. T. Henley’s T. Works v. Gorakhpur Electric Supply Co. (supra) at 
p. 845. 
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^ de T d1 ' u th Y° mPanV h ” " 0 -vice of the 

Time limit, demand may be made at its unregistered office 2. As to the registered 

office see note9 to ss. 3 and 72. 

Where a judgment has been passed against a company, the Court will not stay 

Whereap- proceedings on a winding up petition or refuse order because an appeal is 

pending. pendlng ’ but wid usually allow the petition to be suspended if security is 

given by the company for the amount of the debt and costs 3. 

Sub-s. 2. A limited liability company must necessarily act through its officers and 
authorized agents. The manager of a company must, unless the contrary is proved, 

be deemed to have the authority to demand and receive payments of the debts due to 

the company 4. 

See notes to s. 162, cl. (v) and s. 166. 

164* Where the High Court makes an order for winding 
Winding up a company under this Act, it may, if it thinks fit, 
referred to direct all subsequent proceedings to be had in a District 
District Court ; and thereupon such District Court shall, for 
ourt. the purpose of winding up the company, be deemed to 
be “the Court” within the meaning of this Act, and shall have, 
for the purposes of such winding up, all the jurisdiction and 
powers of the High Court. 

Under this section the District Judge has the jurisdiction and powers of the High 
Court and therefore he has power to order attachment before judgment of property 
beyond his ordinary jurisdiction 5. 

This section does not occur in the English Act. 


165, If during the progress of a winding up in a District 
Transfer Court it is made to appear to the High Court that the 

of wind- same could be more conveniently prosecuted in any 

from one ot h er District Court having jurisdiction to wind up 

Cou£ ict companies, the High Court may transfer the same to 

another? such other Court, and thereupon the winding up shall 

proceed in such other District Court. 


166* An application to the Court for the winding up of a 
Provisions company shall be by petition presented, subject to the 
a» to appii* provisions of this section, either by the company, or% 

winding-up. ^Y any creditor or creditors (including any contingent 

or prospective creditor or creditors), contributory or 
contributories, or by all or any of those parties, together or 
separately, or by the registrar : 

Provided that— 

(a) a contributory shall not be entitled to present a 
petition for winding up a company unless— 

1. Catholic Publishing Co. [1864] 33 L. J. Ch. 325, 2 De G. J. &. S. 116. 
fortune Copper Mining Co. [1871] 10 Eq. 390. 

• A WT g u ma I cd pro P ert tes of Rhodesia [1917] 2 Ch. 115. 

• W. T. Henley’s T. Works v. Gorakhpur Electric Supply Co. (supra). 

Kanshi Ram v. Hindustan National Bank [1928] L. 376, 106 I. C. 808. 
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(i) either the number of members is reduced, in the 
case of a private company, below two, or, in the 
case of any other company, below seven ; or 

(ii) the shares in respect of which he is a contributory 
or some of them either were originally allotted to 
him or have been held by him, and registered in 
his name, for at least six months during the 
eighteen months before the commencement of the 
winding up, or have devolved on him through the 
death of a former holder ; 

the registrar shall not be entitled to present a petition 
for winding up a company — 

except on the ground that from the financial condition 
of the company as disclosed in its balance-sheet or from 
the report of an inspector appointed under section 1 38 it 
appears that the company is unable to pay its debts , and 

unless the previous sanction of the [Central Government ] 
has been obtained to the presentation of the petition : 

Provided that no such sanction shall be given unless the com¬ 
pany has first been afforded an opportunity of being 
heard. 

( b ) a petition for winding up a company on the ground 
of default in filing the statutory report or in hold¬ 
ing the statutory meeting shall not be presented by 
any person except a shareholder, nor before the ex¬ 
piration of fourteen days after the last day on 
which the meeting ought to have been held ; 

the Court shall not give a hearing to a petition 
for winding up a company by a contingent or 
prospective creditor until such security for costs 
has been given as the Court thinks reasonable and 
until a prima facie case for winding up has been 
established to the satisfaction of the Court. 

By the Companies (Amendment) Act, 1936, in the first paragraph the words in 
Amend- italics and in the proviso the new cl. (aa) have been inserted. For effect of 
ment. the amendments see Introduction. In the sub-cl. (i) of the said new cl. (aa) 

the words within square brackets have been substituted for the words “Local Govern¬ 
ment” by the Government of India (Adaptation of Indian Laws) Order, 1937 which 
came into force on 1st April, 1937. But with effect from 1st April, 1938 the functions 
of the Central Government in this respect have been entrusted to Provincial Govern¬ 
ments. Vide Gazette of India dated 26th March, 1938, Patt I, p. 440. 



(aa) 

(i) 

(«) 



S. 166 ] 


INDIAN COMPANIES ACT 


423 


The following persons can make the application : a creditor whether secured o 

unsecured I, an assignee of a debt 2 even if Md 01 

Who can ........ , . , en " the assignment is only 

apply. equitable 3, the executor of a creditor 4, holder of a debenture which i, 

presently payable 5 and the holder of a bond which entitle, him 
consideration of certain periodical payments to the principal sum of money from the 
company at a future date, such a bond-holder being a “continaent or nrn , 
creditor” 6. A judgment-creditor may petition, although an appeal is pe„d’„TS>« 

the judgment obtained by him 7. e 

The following persons cannot make an application under this section : a person 

Who can unliquidated damages 8, a judgment-creditor who has attached a 

not. dcbt due from the company to the judgment-debtor 9, a creditor who has 

so charged or dealt with his debt as to pass the real interest therein to 

another person 10, a creditor whose debt is attached 11 and the holder of debentures 
secured by a trust deed 12. 

For what the word “creditor” in this section includes see notes to s. 163 ante. 
It includes a contingent or prospective creditor. The right given to policy-holders of a 

life assurance company to present a petition for winding up the company 
is given to them because they are prospective or contingent creditors 13. 
As to the effect of s. 22 of the Life Assurance Act of 1912 replaced by 
s. 53 of Act IV of 1938 see notes to s. 287 post . A company may be wound up compul¬ 
sorily by the Court on a petition presented by a local authority which is a creditor 
within this section 14. 

If a secured creditor presents a winding up petition, he does not thereby elect to 

Secured ^ UP ^ 9eCUrity ° r lose his right to k 1 5 * A creditor who cannot get 
creditors. without a winding up is entitled ex debito justitiae to a winding up 

order 16. 

The word “contributory” has been defined in s. 158. The holder of fully paid 
up shares is a contributory 17 and can make the application 18, even if there is 


“Credi¬ 

tor.” 


1. Moor v. Anglo-Italian Bank [1879] 10 Ch. D. 681 ; Borough of Portsmouth &.C. 
Tramways Co. [1892] 2 Ch. 362. 

2. Paris Skating Rink Co. [1877] 5 Ch. D. 959 ; London &c. Alkali Co. [1859] 1 De 
G. F. &. J. 257. 

3. Montgomery-Moore <Scc. Syndicate [1903] W. N. 121, 19 T. L. R. 554. 

4# Masonic &lc. Assurance Co- [1886] 32 Ch. D. 373 (even before probate). 

5. Olathe Silver Mining Co. [1884] 27 Ch. D. 278. 

6. British E. Bond <&. Mortgage Corpn. [1910] 1 Ch. 574- 

7. Amalgamated Properties of Rhodesia [1917] 2 Ch. 115. 

8 * HiU &c * Co ‘ v * E y re [1883] 11 Q. B. D. 674 C. A. ; Pen-y-Van Colliery 

[1877] 6 Ch. D. 477. 

9. Re Combined W. &. A. Machine [1889] 43 Ch. D. 99 C. A. 

10. Pentalta Exploration Co. [1898] W. N. 55. 

11. European Banking Co. [1866] 2 Eq. 521. 

12. Dundcrland Iron Ore Co. [1909] 1 Ch. 446. 

7^ A rya , n Eife Assurance Society [1938] B. 182, 40 Bom. L. R. 52. 

14. North Bucks Furniture Depositories [1939] Ch. 690. 
i \v/°° r V ‘ Anglo-ltalian Bank (supra). 

16 ‘ of Canada Oil Co. [1873] 17 Eq. 1; Sabapathy Press v. Sabapathy 

IW30] M. 240, 53 Mad. 38 ; see notes to s. 162 (v) (supra). 

17. Anglesea Colliery Co. [1866] 2 Eq. 379, 1 Ch. App. 555 ; Bagdigi K. Collieries v. 
ift Jugmohan [1931] C. 391, 58 Cal. 62 ; see Osmondthorpe Society [1913] W.N. 243. 
TiSJJi°i I \ a U, Sa X ing Bank Assn - [1866] 1 Ch. App. 547 ; National See. Generators 
iiw 1 , , h lA 4 ! Sabapathy Press Co. v. Sabapathy [1930] M. 240,53 Mad. 38, 
57 M. L. J. 426, 120 I. C. 372. 
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a voluntary winding up 1. But the holder of a share-warrant to bearer cannot make 
M ' o the P etition 2 * P erson3 w ^° do not cease to be members for one year or 
of "contri- upwards before the commencement of the winding up proceedings are 
butory. contributories within the meaning this section and are entitled to present 
a petition for winding up, if their shares are held by them and registered in their names 
for more than six months preceding the commencement of the winding up 3. 


Where the application is made by a contributory who is in arrear in the payment 
Applica- 0 f his call, the Court will not as a rule hear the application until the arrears 
ti0n ribu have been paid either to t * le com P an y OT to t ^ ie C° utt 4. As-to the appli- 
tory. cation by the legal representative of a contributory see notes to s. 158. 

Where a contributory makes the application on the ground that the company is 
insolvent, he must allege and prove that there will be a substantial surplus for the 
shareholders : otherwise he has no interest which the Court should take into account 5. 
The Court may also make a compulsory order on the petition of a fully paid share¬ 
holder, if satisfied that the voluntary winding up is likely to prejudice the share¬ 
holder 1 2 * 4 5 6 7 8 9 * 11 12 6. But the shareholder must show that he will derive some real benefit from a 

compulsory order 7. 

Where the petition is presented by a shareholder and the allegations made therein 
all related to the internal management of the company’s affairs, it is a matter for the 

shareholders to deal with and not a matter that will call for interference 


Share¬ 

holder’s 

petition 


by the Court 8. The fact that a voluntary winding up is in progress is 
prima facie a bar to the winding up on a shareholder’s petition 9, because 
the shareholder is bound by the wishes of the majority. But the Court 
has a discretion and if it sees cause will examine the composition of the majority passing 
the resolution to make sure that it represents the real wishes of the shareholders 10. 
Prima facie a petition by a shareholder alleging that the company has no assets will be 
dismissed with costs 11. 


In a shareholder’s petition for winding up the omission to make the statement that 
the petitioner has held the shares for 6 months before filing the petition does not make 
the petition demurrable 12. But the registered name of the company must be accurately 
stated in the advertisement, otherwise the advertisement would be invalid 12. Where 
the date fixed for hearing as advertised is a holiday, the Court has discretion to dis¬ 
pense with the necessity of publishing fresh advertisement 12. In the last cited case the 
Court of Appeal discharged the order for winding up to enable the shareholders to meet 
and decide whether the company should be wound up voluntarily. 


A creditor who has presented a petition cannot sell his debt and the right to 


1. National &.c. Generators [1902] 2 Ch. 34. 

2. Wala Wynaad &.c. Co. [1882] 21 Ch. D. 849, 854 ; Positive &.c. Assurance Co. 

[18771 W. N. 23. 3. Mumtaz Bank Ltd. [1932] L. 571, 138 I. C. 344. 

4. Crystal Reef Gold Mining Co. [1892] 1 Ch. 408. But see Diamond Fuel Co. 
[1879] 13 Ch. D. 400. 

5. Rica Gold Washing Co. [1879] 11 Ch. D. 36. 

6. National <Scc. Generators [1902] 2 Ch. 34. 

7. Dore Gallery [1891] W. N. 98, 35 S. J. 480. 

8. Pioneer Bank [1914] 39 Bom. 16, 16 Bom. L. R. 508. 

9. Bank of Gibralter &. Malta [1865] 1 Ch. App. 69 ; Imperial Bank of China &.c. 

[18661 1 Ch. App. 339, [1868] 6 Eq. 91. 10. Varieties Ltd. [1893] 2 Ch. 235. 

11. Kaslo-Slocan &c. Co. [1910] W. N. 13. 

12. City & County Bank [1875] 10 Ch. App. 470. 
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Creditor Pr ° Ceed W “ h the petition ' for k is °PPose<i to public policy 1. The 
cannot sell execiitor of a creditor can make the petition before obtaining probate 2 

orocee h d *° A Credtt ° r Catm0t UtUi2e h ‘ S petiti ° n f ° r obtaini, ’fi ®»>e pecuniary benefit 

F * for himself alone 3. 

A third party can have no right of action in respect of a contract, unless he 

de^have*" P ° 3sesses an actual beneficial r te b t which places him in the position of cestui 
no right. tmst under the contract 4. 

There is no obligation whatever on the Court to admit a petition for winding up 
Contents merely because it is presented. The petitioner must allege facts which, if 
of the proved, would justify an order for winding up. But if a petition does not 

allege such facts, the Judge has a discretion (since the admission of the 
petition must inevitably damage the company’s credit) to consider whether the petition 
is really a bona fide one ; otherwise the door will be laid open to unlimited opportunities 
for blackmail, especially in times of financial panic 5. 

An action for damages will lie for presenting a winding up petition maliciously and 

Malicious without reasonable cause, though no special damage can be proved 6. 

petition. 


The Court will restrain the issuing of advertisements and will not allow the name 
Restrain^ the company to transpire when the petition is an abuse of the process of 

ing of the Court and is made from improper motives 7. On application made in 

petition. time the Court will restrain the presentation of the petition 8. 

In estimating the number of members for the purpose of cl. (a), sub. cl. (i) neither 
past members nor representatives of deceased or bankrupt members should be taken into 
account 9. 

In cl. (a), sub-cl. (ii) the words “or have been held by him” means standing in the 
name of the contributory petitioner 10. 

In petitioning for the winding up it is important to state correctly the name of 
Company's tlie company. Even a slight error will render it necessary for the petition to 
name. be amended, re-served, re-advertized and again brought before the Court 11. 

The petition must be supported by an affidavit made by the petitioner or in a 
Affidavit, proper case by his solicitor 12. 

Only the petitioner, the company, the creditors and the contributories supporting 
and opposing are entitled to appear on the petition 13. Where several 
appear?*^ Petitions are presented, they rank according to the date of presentation and 

not according to their dates of advertisement 14. A fully paid shareholder 


1. Paris Skating Rink Co. [1877 5 Ch. D. 959. 

2. Masonic &c. Assurance Co. 1886] 32 Ch. D. 373. 

3. Tulsidas v. Industrial Bank [ 931] B. 2, 54 Bom. 718, 32 Bom. L. R. 953. 

4. Gandy v. Gandy [1885] 30 Ch. D. 57, 67 ; but see Touche v. Metropolitan Ry. 
Warehousing Co. [1870] 6 Ch. App. 671. 

5. Pioneer Bank [1914] 39 Bom. 16, 16 Bom. L. R. 508. 

6. Quartz Hill C. M. Co. v. Eyre [1883] 11 Q. B. D. 674 C. A. 

7. Re a Company [1894] 2 Ch. 349 ; Gold Hill Mines [1882] 23 Ch. D. 210. 

8. New Travellers’ Chambers v. Cheese 11894J 70 L. T. 271. 

i Welb Y’ s Contract [1895} 1 Ch. 663. 

10. Wala Wynaad Co. [1882] 21 Ch. D. 849. 

11 . Samuel Birch Co. [1907] W. N. 31. 

Z * TO? Farms Ltd ’« U906] 1 2 3 4 5 6 7 8 * 10 11 * * 14 Ch. 640. See Rule 52 of the fresh Rules framed by 
i •1 vt C £j cut i. a ^hgh Court printed in the Appendix. 

ii* Ga / S°; 118771 5 Ch. D * 703 C- A. 

14. Re Bamford (1910J 1 I. R. 390; Buildings Societies Trust [1890] 44 Ch.D. 140,144. 

54 
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is entitled to be heard (last note, last page) bat in these matters it is improper to allow 
the company to fight the battle or the grievances of an individual shareholder 1. 

Debenture-holders usually do not appear to oppose the petition, for they have 

another remedy ; but if a winding up would prejudically affect them, this may be a 

ground for refusing to make the order for winding up 2. Debenture-holders, who 

oppose a petition by a creditor for winding up the company, must show that there is 

no possibility of any benefit accruing to the unsecured creditors from an order for the 

* 

winding up. The unsecured creditors are entitled to ask the Court to pass a winding 
up order so that the question whether the debentures were bona fide issued for value 
may be enquired into and they may, before it is too late, be able to realize, if not the 
whole, at least a portion of their unsecured debt 3. 

A creditor who has presented a petition for winding up, being dominus litis, is 
entitled on receiving payment of his debt to dismiss his petition at the hearing, but 
creditors who have appeared in consequence of the advertisement of the petition are 
entitled to their costs 4. 

A petitioner cannot take his case out of the list for hearing without leave of the 
Court 5. Where a petitioner withdraws his petition, he will be ordered 
Procedure. to pay one get G f costg to those supporting and one to those opposing the 
petition 6. For further cases regarding costs see Gore-Browne, 36th ed. pp. 492-93. 

The right to petition for winding up a company being a statutory right cannot be 
excluded by provisions in the articles of association 7. 

While a petition for compulsory winding up is pending, it is a contempt of Court 
to obtain by improper means a resolution for voluntary winding up with 
af°CouTt >t a v * ew t0 mis * eac ^ £ he Court as to the real views of the shareholders and 

thereby induce the Court to abstain from making a compulsory order 8. 

The Court will also punish as a contempt an abuse of the occasion, e. g., an adver¬ 
tisement at length of a petition containing charges of fraud 9 or comments on the con¬ 
duct of the directors published in the public press during the pendency of the petition 
10. But it is not contempt to circulate among persons interested arguments or state¬ 
ments regarding the matter before the Court 11. 

See notes to s. 162, cl. (v) and s. 163. 

As to the petitions for compulsory winding up when the company is already in 
voluntary liquidation, see s. 218. 

167. An order for winding up a company shall operate in 

Effect of favour of all the creditors and of all the contributories 

order” 8Up ^ com P an Y as if made on the joint petition of a 

creditor and of a contributory. 

1. Bagdigi Kujama Collieries v. Jugmohan [1931] C. 391, 58 Cal. 62, 132 I. C. 633. 

2. Western of Canada &c. Co. [1873] 17 Eq. 1. 

3. Henley s T W. Works v. Gorakhpur E. Supply Co. [1937] All. 210,[1936] A.840. 

? er 1 f °^ Wa eg° n &c. Co. 11874] 17 Eq. 423. 

5. Anglo-Virginian Land Co. [1880] W. N. 155. 

n S rit i 3h Street Tramways [1903] 1 Ch. 725. 

7. Re Peveril Gold Mines [1898] 1 Ch. 122. 

b. Septimus Parsonage &. Co. [1901] 2 Ch. 424. 

i ^ he * tenham & Swansea Ry. Co. [1869] 8 Eq. 580. 

10. Re Crown Bank [1890] 44 Ch. D. 649. 

11. New Gold Coast Exploration Co. [1901] 1 Ch. 860. 
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A winding up order operates in favour of all the creditors and contributories. 
Operation Where a sum was recovered by the liquidator from a director for fraudulent 
of winding trading under s. 275 of the English Act of 1929. (no such provision is in this 
r Indian Act), it was held that the money formed part of the general assets of 
the company and was not restricted to those creditors with whom debts were con- 
tracted during the period of fraudulent trading 1. 

When a depositor in a company applies for its winding up and other creditors and 
Effect of contributories are allowed by the Court to join with him in prosecuting the 
withdrawal case, the petition of the depositor should be considered as a joint petition 
tioner Ct ^ persons avowed to join, and his withdrawal from the case does not 

operate as a withdrawal of the whole case. If the original petition is duly 
verified and signed, the co-petitioners are not debarred from proceeding with the case on 
account of omission to verify their petitions 2. 

The effect of the winding up order is to stop the running of the statute of limitation 


Effect of the company’s favour 3. It does not however bring the company’s busi- 
winding ness to an end and if the liquidator carries out a contract on the company’s 
up order, behalf, he can recover the consideration 4. If the liquidator has declared 
his inability to perform the company’s contracts, other contracting parties may treat this 
as an immediate breach of contract and claim damages 5. A manager who having a 
contract for a term of years has covenanted not to trade in competition with the com¬ 
pany is freed from his obligation by the breach of contract caused by the liquidation 6. 
Effect on The winding up order puts an end to the directors’ powers e. g., as to 

directors’ making calls 7 ; but they do not cease to be officers of the company 8. As 
power Sic. tQ t k e e fl: ect on t j ie cli rectors ’ remuneration, sec the case noted below 9. 

An agreement that an agent shall receive commission upon the sales of the com¬ 
pany for a period of years will not however give the agent a right to dama- 
On agents, ges by reason of the company going into liquidation 10. But an agreement 
% that the company shall accept and pay commission upon such orders as the 

agent shall introduce will give a right to damages ; for this amounts to an express agree¬ 
ment to continue the business 11. 

On an order for winding up a company debentures and other debts payable at a 
On deben- future date become immediately payable, and leases forfeitable in the event 
ture of a winding up are determined 12. Where the company has altogether 

ceased as a going concern, the debenture-holders are entitled to a charge on 
all assets, including proceeds of sale of realized assets and uncalled capital, in priority to 
the claims of unsecured creditors 13. 

The liquidators in a voluntary winding up recovered a sum of money alleged to 
have been paid to a creditor by the company by way of fraudulent preference. A 


holders. 


1. W. C. Leitch Bros., Ltd. No. 2 [1933] 148 L. T. 108. 

2. Dacca Loan Office Co. v. Ananda [1904] 31 Cal. 106. 

3. Joint Stock Discount Co.’s Claim [1872] 7 Ch. App. 646. 

4. Mersey Steel &. Iron Co. v. Naylor, Benzon &. Co. [1884] 9 App. Cas. 434- 

5. Ogdens Ltd. v. Nelson [1905] A. C. 109. 

6. Measures Bros. v. Measures [1910] 1 Ch. 336. 

7. Fowler v. Broad’s P. N. Light Co. [1893] 1 Ch. 724- 

8. Madrid Bank v. Bayley [1866] 2 Q. B. 37- 

9. Re South W. of Venezuela Ry. [1902] 1 Ch. 701. 

10. R. S. Newman Ltd., Raphael’s Claim [1916] 2 Ch. 309. 

11. Reigate v. Union Manufg. Co. [1918] 1 K. B. 592. rin/vn . r 

12. Horsey Estate Ltd. v. Steiger Stc. [1899] 2 Q. B. 79 ; Fryer v. Ewart [190zJ A. ^ 

187. 13. Glyn Valley Tramway Co. [1937] Ch. 465. 
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debenture-holder took out a summons in the liquidation for an order that the money 
recovered from the creditor should be paid to the receiver of the property charged by 
the debenture : held that the money did not become part of the general assets of the 
company, but was a sum of money received by the liquidators impressed in their hands 
with a trust for those creditors among whom the assets of the company were distri¬ 
butable 1. 

168. A winding up of a company by the Court shall be 
deemed to commence at the time of the presentation 


Com 


commence 

ment. 


mencement r 1 . . r , 

of winding or the petition for the winding up. 

up by 
Court. 

If an order is made on more than one petition, the commencement of the winding 
up dates from the earliest petition 2. If after presentation of a petition for compulsory 
Date of winding up a resolution is passed for voluntary winding up and then a 

supervision order is made on the petition, the commencement of the wind¬ 
ing up is the date of the resolution and not that of the presentation of the 
petition 3, even if the supervision order be superseded by a compulsory order 4. 

A compulsory order superseding a supervision order may be made not by way of 
appeal but upon a petition for a compulsory order presented subsequent to the super¬ 
vision order 5. Where a purely voluntary winding up is superseded by a compulsory 
order made upon a petition presented after the commencement of the voluntary 
winding up, the commencement is the date of the presentation of the petition 6. 

A voluntary winding up is deemed to commence at the time of the passing of the 
resolution authorizing the winding up 7. 

Any disposition of the property of the company made after presentation of the 
petition for compulsory winding up shall, unless the Court otherwise 
of*property 1 or< ^ ers ’ ke voi ^ Where after the dismissal of such a petition 

a lease of a factory for ten years was given by a resolution of a general 
meeting of shareholders, but in the meantime an order winding up the company was 
passed on appeal, their Lordships of the Judicial Committee allowed the lease to stand 
on the ground that as there was no creditor of the company, the only persons interested 
in the property were the shareholders who have by an unopposed resolution approved 
of the lease 9. See notes to s. 227. 

169. The Court may, at any time after the presentation of 
the petition for winding up a company under this Act, and 
Court may before making an order for winding up the company, 
grant in- upon the app ication of the company or of any creditor 

or contributory of the company, restrain further pro- 

Yagerphone, Ltd. [1935] Ch. 392. 

Kent v. Freehold Land &c. Co. [1868] 3 Ch. App. 493, 494. 

Weston s case [1869] 4 Ch. App. 20. 

United Service Co. [1868] 7 Eq. 76; but see Taurine&. Co. [1883] 25 Ch. D. 118; 
Russell Hunting Record Co. [1910] 2 Ch. 78; Havana Exploration Co. [1916] 

1 Ch. o. 

London & Mediterranean Bank [1866] W. N. 317, 15 L. T. 153. 
n i'^r\ 9 Ca3 f ^ Eq. 232 ; see Thomas v. Patent Lionite Co. [1881] 17 Ch. 
S 204 and c “ 98cntient i u dgment of Cotton L. J. in Taurine &. Co. (supra). 

S. 227 read with this section. 

Ripon Press &. Sugar MUl Co. v. Gopal Chetti [1932] P. C. I, 36 C. W. N. 54, 
jt C. L. J. 439. 


junction. 

1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 
9. 
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ceedings in any suit or proceeding against the company, unon 
such terms as the Court thinks fit. p 


88. 153, 
169, 171, 
268, 269. 
273 and 
274. 


Difference 
between 
this sec¬ 
tion and 
s. 273. 


Sections 153 and 169 give the Court, in the interval between the presentation of a 

Effects of P etition and an order u P° n ‘b a discretionary power to restrain proceedings 

against the company, and ss. 268 and 273 give the same power against any 
contributory; while ss. 171, 269 and 274 peremptorily stay proceedings 

after an order has been made until the leave of the Courr has been obtained 
to proceed with them 1. 

A difference is to be observed between this section and ss. 268 and 273. Under 
this section the proceedings to be restrained do not include proceedings 
against the contributories, for they are not here liable directly to the 
creditors. The application under this section may be made by the com¬ 
pany, creditor or contributory. Under ss. 268 and 273 the proceedings 
to be restrained do include proceedings against contributories. These sec¬ 
tions provide that a creditor only can apply to stay proceedings against a contributory. 
The result is that proceedings against a contributory can be stayed only on the applica¬ 
tion of a creditor and not on that of the company or a contributory ; but proceedings 
against the company may be stayed on the application of the company, creditor or contri¬ 
butory, whether the company is formed under the Act, formed otherwise and registered 
under Part VII of the Act, or be an unregistered company. For as regards an unregistered 
company the words at the end of s. 276 do not exclude a company as to which there are 
winding up proceedings pending though no order has been made, and consequently the 
beginning of the section renders applicable to unregistered companies the whole, except 
as expressly excepted, of Part V of the Act including s. 169 2. 

By s. 222 a petition and by s. 225 an order for winding up under supervision are 
Effect of respectively, for the purpose of giving jurisdiction over actions, to be 

ss. 222 deemed to be a petition and order for winding up by the Court 3. 

and 225. 

By s. 207 (now s. 211) in a voluntary winding up the creditors are to be paid pari 
passu, and by s. 215 (now s. 216) the Court may on the application o'f the 
Effect of liquidator or a contributory or creditor exercise all or any of the powers 
and^215. which it might exercise if the company were being wound up by the Court 

3. Actions, executions 4 and distress 5 may therefore be restrained after a 
voluntary winding up commenced ; but upon the liquidator lies the onus of showing 
special grounds for staying an action 6. 

Under the corresponding section (s. 172) of the English Act of 1929, where the 
action or proceeding is pending in the High Court or Court of Appeal in 
annual C England or Northern Ireland, the application for stay is to be made to that 

Court and in any other case to the Court having jurisdiction to wind up the 
company. But under the present section of the Indian Act the application 
in all cases is to be made to the latter. The provisions of the English Act 
have been adopted in the new s. 216. 


applies 
tion for 
stay it to 
be made. 


1. See Buckley, 10th ed. p. 334. . f10Q , n7rh 

2. Buckley, 10th ed. p. 334 ; Rudow v. Great Britain Mutual Society (1881J 1/ 

D. 600. 

3. Black &. Co.’s case [1873J 8 Ch. App. 254, 263 ; Needham v. Rivers Protection 

&c. Co. [1876] 1 Ch. D. 253. T , , fn 

4. Thomas v. Patent Lionite Co. [1881] 17 Ch. D. 250 ; Westbury v. Twigg 6*. Co. 

[1892] 1 Q. B. 77. 5. Roundwood Colliery Co. [1897] 1 Ch. 373. 

6. Currie v. Consolidated Kent Collieries [1906] 1 K. B. 134. 



430 


INDIAN COMPANIES ACT 


[ S. 169 


proceed 
ings are 
stayed. 


When a winding up order has been made, no suit or other legal proceeding shall 
Suits and be proceeded with except by leave of the Court 1, and any attachment, 

distress or execution put in force, or any sale held, without such leave, 
against the estate or effects of the company after the commencement of the 
winding up shall be void 2. But after presentation of the petition and 
before the winding up order is passed, the jurisdiction of the Court to stay proceedings is 
discretionary 3 ; and in its exercise regard must be had to the primary object of winding 
up, namely, collection and distribution of the assets pari passu amongst unsecured 
creditors after payment of the preferential debts 4. In the absence of special circums¬ 
tances the Court will stay execution and further proceedings 5. 

An execution after judgment has been signed is a “proceeding” and may be 
restrained 6. Proceeding to a sale under an execution perfected by seizure 
before commencement of the winding up is a “proceeding” 7• The Court 
however will not, as a rule, restrain a judgment-creditor from reaping the 
fruits of his action 8. A distress is a “proceeding” 9 and a landlord will 
not be allowed to distrain for rent due before the winding up ; he must prove his debt 
like any other creditor 10. But if the company is a sub-lessee, the superior landlord 
will be allowed to distrain, for there is no debt in respect of which he can prove 11. 

Where the assets have not been actually seized before the petition, the Court will, 
in the absence of special circumstances, stay proceedings and either restrain 
case Court the slleri ff ^ rom seizing or, if he has actually taken possession after the 


What is a 
“proceed 
ing.” 


will res- presentation of the petition, will order him to withdraw 4. When a 

tram pro- garnishee order has not been served before the presentation of the petition, 
cccdin&s* r 1 

the Court will restrain further proceedings 12. Where a distress has been 

levied before a winding up, but not completed by sale, the Court has power to restrain 
proceedings, but will only do so if special circumstances exist rendering a sale inequit¬ 
able 13. A landlord will not be allowed to distrain after a winding up, for he is a 
creditor in respect of such rent and should prove in the winding up 14. But where a 
landlord distrains before the winding up for rent payable in advance covering a period 
after winding up, he can recover the whole amount 15. 

When a creditor obtains judgment and issues execution bona fide, and the sheriff is 
actually in possession before presentation of the petition 16, the creditor will not, except 
under special circumstances, be restrained from realizing 17 ; so also if the execution of 
the writ be only stopped by resistance made to the sheriff’s officer 18. But if a forced 


1 . 

3. 

4. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

13. 

14. 

15. 

16. 
17. 



S. 171. 2. S. 232. 

Great Ship Co., Parry’s case (infra). 

° ak 9?i liery Co> t18821 21 Ch * D - 322 > 329 J Black & Co’s case (1872] 8 Ch. 
App. 254, 262. 5. Bowkett & Fuller’s U. E. Works [1923] 1 K. B. 160. 

Artistic Colour Printing Co [1880] 14 Ch. D. 502. 

Perkins Beach 6tc. Co. [1878] 7 Ch. D. 371. 

Great Ship Co. Parry’s Case [1864] 33 L. J. Ch. 245, 4 De G. J. & S. 63. 

Exhall Mining Co. [1864] 4 De G. J. &. S. 377. 

Traders’ N. S. Carrying Co. [1875] 19 Eq. 60 ; Oak Pits Colliery Co. (supra). 
Lundy Granite Co. [1871] 6 Ch. App. 462 ; Regent U. S. Stores [1878] 8 Ch. 
D. 616. 12. Stanhope Silkstone Collieries [1879] 11 Ch. D. 160. 

Roundwood Colliery Co. [1897] 1 Ch. 373. 

Oak Pits Colliery Co. [1882] 21 Ch. D. 322. 

Venner’s Electrical Cooking y. Thorp [1915] 2 Ch. 404. 

Hille India Rubber Co. [1897] W. N. 20. 

Great Ship Co. (supra) ; Withernsea Brick Works [1881] 16 Ch. D. 337 ; British 
Salicylates Ltd. [1919] 2 Ch. 155 ; Ex p. Hawkins [1868] 3 Ch. App. 787. 

London Cotton Co. [1866] 2 Eq. 53. 
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sale by the execution-creditor would be ruinous to the company and the other creditors 
an injunction may be granted to restrain the sale, a first charge being given to the 
execution-creditor on the property for his debt and costs 1, or the same rights being 
reserved to the creditor against the proceeds of the property seized by the sheriff 2. 

Where a garnishee order is served before the petition is presented, the garnishor 
becomes a secured creditor 3. But where a garnishee order nisi is obtained but not 

served before the petition is presented, the judgment-creditor does not become a 

secured creditor and will be restrained from proceeding against the garnishee to enforce 

the order 4. 

If an application for stay is not made promptly after presentation of the petition, 
and the action goes on to judgment and execution, the order to stay execution may be 
made only on terms of payment into Court 5. 

If there are several actions pending, they may all be stayed on one summons 6. 

The Crown is not mentioned in the section. The Crown is not entitled to priority 
Rights of * n Payment or to issue process to obtain payment in full in priority to other 
the Crown, creditors 7, except as expressly provided by s. 230. 

See notes to s. 171. 


Powers of 
Court on 
hearing 
petition. 


170. (i) On hearing the petition the Court may dismiss 

it with or without costs, or adjourn the hearing condi¬ 
tionally or unconditionally, or make any interim order 
or any other order that it deems just, but the Court 
shall not refuse to make a winding up order on the 
ground only that the assets of the company have been mortgag¬ 
ed to an amount equal to or in excess of those assets, or that 
the company has no assets. 

( 2 ) Where the petition is presented on the ground of 
default in filing the statutory report or in holding the statutory 
meeting, the Court may order the costs to be paid by any 
persons who, in the opinion of the Court, are responsible for 
the default. 


(3) Where the Court makes an order for the winding up of a 
company it shall , except where a liquidator is appointed simultaneously , 
forthwith cause intimation thereof to be sent to the official receiver . 


The new sub-s. (3) has been added by the Companies (Amendment) Act, 1936. 

Amend- For *be object of the amendment see the new s. 171A ,and Introduc- 
ment. tion. 


1* Hill Pottery Co. [1866] 1 Eq. 649. See also Steel Construction Co. [1936] 40 C. 

W. N. 312. 

2. Plas-yn Mhowys Coal Co. [1867] L. R. 4 Eq. 689 ; Railway Steel & Plant Co. 

[1878] 8 Ch. D. 183. 

3. National U. 1. Corpn. [1901] 1 Ch. 950. 

4. Stanhope Silkstone Co. [1879] 11 Ch. D. 160 ; cf. Hamer v. Giles [1879] 11 Ch. 
D. 942 ; Ex. p. Nelson [1880] 14 Ch. D. 41. 

5. Everingham v. Co-operative Beer Co. [1880] W. N. 99. 

n £ eo , p w> ,9 arden Co. [1876] 1 Ch. D. 44. „ ^ , 

* Co. [1922] 2 Ch. 369, affirmed sub nom. Food Controller v. Cor 

[1923] A. C. 647. 
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The object and effect of an order for the compulsory winding up of a company 
Object &, is tBe c l° sin g down of its business. No doubt in order that the assets 
effect of of the company should be distributed among those entitled to them 

the sec- in t ^ e most e ffc c i ent anc j f a j r manner t he Court in some cases may 

tion. 7 

permit the realization of the assets to be suspended temporarily, but 
for no other purpose. The reason why an order is made that the affairs of a company 
should be wound up by the Court is because it is deemed expedient that the company 
should come to an end as a business undertaking. If the general body of creditors are 
of opinion that it will best serve their interest that an order for compulsory liquidation 
should be made and the company closed down, their views are entitled to respect. On 
the other hand if the creditors think that it will be more to their interest that the 
company should go into voluntary liquidation, again it is primarily a matter for them 
to decide. But the wishes of the majority of the creditors are not binding upon the 
Court, though in every case the Court might try to give them serious consideration. 
It is true as between the creditor and the company as his debtor the creditor who proves 
insolvency is entitled ex debito justitice to a winding up order. But the right ex debito 
justitiae is not his individual right, but his representative right. If majority of the class 
are opposed to his view and consider that they have a better chance of getting payment 
by abstaining from seizing the assets, then upon general grounds the Court should 
give effect to such right as the majority of the class desire to exercise 1. 

Formerly a winding up order was not, as a rule, made where there were no assets 
or where all the assets would be taken by the debenture-holders 2. But 
f- mer this section recognizes 3 and gives effect to the decision in Crygglestone 

Coal Co. [1906] 2 Ch. 327. A fully paid shareholder is entitled to an 
order where the company has no assets and is insolvent 4. 


Where it appears that a winding up order will not benefit the petitioner, that 
Where the near ^Y aB the other creditors oppose the petition and the company is trying 
Court will to arrange a scheme for reconstruction, the Court will refuse to allow 

”he oider. the petition to stand over and ma V dismiss it with costs 5. Where credi¬ 
tors to a very considerable amount proposed a compulsory winding up and 
wished it to be voluntarily wound up, Sir John Romilly M. R. said : “I will explain the 
principle on which I proceed in these cases. Where a creditor applies to wind up one 
of those companies, especially a limited one, and the company says ‘if you allow this 
to stand over we will supply funds to pay the debt’, I am disposed to grant that indul¬ 
gence. So where a shareholder who applies for the order and the company says ‘if you 
allow it to stand over, the remaining shareholders are ready to advance the necessary 
money , I allow it to stand over. But here it is admitted that the company must be 
wound up and the only question is whether it is to be voluntarily or under the Court. 
1 do not know what advance of money can be obtained. I do not know how money 
can be advanced if the company is to be wound up : the case is very different where 
it is to be carried on” 6. In Western of Canada &c Co. 7 Lord Selborne L. C. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Robson v. Dawson’s Bank [1932] R. 75, per Page C. J. 

MQ?ni e w [I883] 24 Ch - D - 259 > Kaslo Slocan Mining Corpn. 

[1910] W. N. 13 ; Clandown Colliery Co. [1915] 1 Ch. 369. 

Clandown Colliery Co. [1915] 1 Ch. 369. 

Kaslo-Slocan <Scc. Corpn. [1910] W. N. 13. 

East Kent Colliery Co. [1914] 30 T. L. R. 659. 

n«^7^° lli i ng Stock Co * ll865 l 34 Beav - 314 > 315 ' 16 - 
[1073] 17 Eq. 1 at p. 5. 
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observed : “A very large majority of the debenture-holders think that their interests 

would be better promoted by delay, and the delay appears to me in the circumstances 

reasonable.” 

A winding up order will not be made on a debt which is bona fide disputed by the 
company 1 ; but the Court will see that the dispute is based on substantial grounds. 
If the petition has been actually presented, it may be either dismissed or stayed 2, and 
an injunction may be granted restraining the advertisement of the petition 3. If the 
petition is ordered to stand over at the request of the company, it will be required to 
give an undertaking that it will not consent to a winding up order on the petition of 
another person or to a voluntary liquidation 4. 

A petition will not be adjourned on the ground that an order, if made, will relate 
Adjourn- kack to t ^ le presentation of the petition and affect acts done in the 
ment of interval 5. But if the petitioner may, by reason of the petition standing 

over, get paid earlier than he would under a winding up order, an imme¬ 
diate order will be refused 6. 

When a creditor is aware that a petition to wind up has been presented, he cannot 
Second P resent a second petition without the risk of having to pay costs 7, even 

petition. ^ t ^ le ^ rst Petition be of the company 8. As regards costs 9 see Buck- 

ley, 10th Ed. pp. 349-56. 

The only persons entitled to be heard are the company, its creditors and the con- 
Person tributaries 10. The Court may in its discretion hear other persons who 

entitled to ^ ave an interest in order to learn what public grounds there are in favour 

be heard. of or in opposition to the winding up 11; but such persons cannot 

appeal 10. “There can be no doubt really,” as observed by Sir George 
Rankin in the undernoted case 12, “whether or not the wording of the Companies Act 
uses the word ‘contributory’ in all cases with exactness, that a fully paid up shareholder 
has the right to appear and to be heard upon the application to wind up the company. 
That has been the settled practice of great many years and we have been referred to the 
cases re Anglesea Colliery Co. 13 and re Rica Gold Washing Co. 14 which say that a fully 
paid up shareholder has the right to present a winding up petition. The Companies 
Act does not, it appears to me, deal directly with the question of who shall be heard at 
the time when a winding up petition is being tried. If one goes on the ordinary prin¬ 
ciples it seems to me manifest that a shareholder has an interest in the questions whether 
the company should be wound up, a receiver appointed over all the assets, its goodwill 
brought to nothing and its capital, as it very often happens, sold at a ruinous loss.’ It 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 


Gold Hill Mines (18831 23 Ch. D. 210 C. A. 

Rhodesian Properties Ltd. [1901] W.N. 130, 45 S. J. 580. 

Re a Company [1894] 2 Ch. 349. 

St. Neots Water Co. [1905] 93 L.T. 788. ir 

Metropolitan Ry. Warehousing Co. [1867] 17 L.T. 108 ; Ex. p. Hawkins [1859] 
28L.J. Ch. 830; Albion Bank [1866] W.N. 388. , ^ ri0 _,. 17 

Brighton Hotel Co. [1868] 6 Eq. 339 ; Western of Canada Oil Co. 1 io/3J U 
Eq. 1 ; St. Thomas’ Dock Co. [1876] 2 Ch. D. 116, 34 L. T. 228. 

Exp. Rasch [1867] 36 L.J. Ch. 75, 15 L.T. 173 ; Joint Stock Coal Co. [I86yj 8 
Eq. 146 ; Building Societies Trust [1890] 44 Ch. D. 140. 

Standard Cement Co. [1890] W.N. 91. 

Vanguard Motor Bus Co. [1908] W.N. 99. 

Bradford Navigation Co. [1870] 5 Ch. App. 600, 9 Eq. 80. 

Bradford Navigation Co., supra. 

Bagdigt k. Collieries v. Jugmohan [1931] C. 391, 58 Cal. 62. 

866 Ic h. Ap P . 555. 

[1879] 11 Ch. D. 36. 
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Procedure. 


is not correct to say that creditors appearing on a petition for winding up are entitled 

to their costs as of right. It is usual to give one set of costs when many 

Gosts. 

appear and when there is a reasonable ground for appearing 1. 

As the advertisement of the petition is an invitation to the creditors and contri- 

Procedure Stories to a PP ear 2, if the petitioner wants to get his petition dismissed he 

must pay the costs of the former 3. For this reason fhe petitioner will not 
be allowed to take his petition out of the list 4 ; and if when it is called on he elects to 
get it dismissed, it will be dismissed with costs including those of the creditors who 
appear 5, whether the persons supporting or opposing the petition are in the right or 
not 6. 

Where a winding up order is made on a petition, it is an order for the benefit of 
all the creditors and contributories 7, and the petitioner’s costs including 
th^order tdlose establishing his debt, if disputed, are a first charge on the estate 

and must be paid in full in priority to any costs of the liquidator 8. 

A winding up order is not a judgment in rem, and a stranger, e. g., a purchaser from 
the liquidator may dispute its validity 9. 

Petition of An order to wind up a company compulsorily will be made on the 
fiTlly^aid P et ^^ on a holder of fully paid up shares, notwithstanding that an extra¬ 
share. ordinary resolution has been passed to wind it up voluntarily 10. 

Two companies cannot, for the sake of convenience, be included in one winding up 
order 11. 

It has been held in England that any person who appeared at the hearing can 
Appeal appeal 12, and persons who did not appear at the hearing must obtain leave 

before they can appeal 13. 

Sub-s. (2). As regards the obligation of a company to hold the statutory meeting 
and to file the statutory report see s. 77. 


Appeal. 


171. When a winding up order has been made or a pro - 
Suits visional liquidator has been appointed no suit or other 
wfndinv n proceeding shall be proceeded with or commeno 

up order, ed against the company except by leave of the Court, 
and subject to such terms as'the Court may impose. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 

The object of the section is to prevent all litigation against a company which is 

1. Hall Sc County Bank [18791 10 Ch. D. 130. 

2. New Gas Co. [1877] 5 Ch. D. 703 ; Diamond Fuel Co. [1878] W. N. 11. 

3. Patent Cocoa Fibre Co. [1876] 1 Ch. D. 617. 

4* ^- n I^ 3urance Co. [1875] 33 L. T. 49; Anglo-Virginian Land Co [1880] W. 

N. 155. 


5. 

6 . 


7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


Home Assurance Assn. [1871] 12 Eq. 59 ; Hereford Waggon &c. Co. [1874] 17 
Eq. 423. 

^ c L up ^- Gold Mining Co. [1884] 28 Ch. D. 65; British Electric Tramways [1903] 
1 Ch. 723 ; Patent Cocoa Fibre Co. (supra) ; but see Jablochkoff Electric Light 
& Power Co. [1883] W. N. 189, 49 L. T. 566. 

S. 167. 

Audley Hall Cotton Spinning Co. [1868] 6 Eq. 245. 

Bowling &. Welby’s Contract [1895] 1 Ch. 663. 

Haycraft Gold Reduction Co. [19001 2 Ch. 230. 

Shields Marine Insurance Co. [1867] W. N. 265, 17 L. T. 308. 

Silkstone Fall Colliery Co. [1875] 1 Ch D. 38. 

Securities Insurance Co. [1894] 2 Ch. 410. 
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being wound up, except with the consent of the Court, and all proceedings in which the 
Object of company is either a defendant or a respondent are proceedings against the 
the sec- company. Therefore a revision petition against a company cannot be 

tlon. proceeded with after the winding up order without leave of the Court in 

which the winding up proceeding is going on 1. But see next para. 

An appeal or an application for revision arising out of an action brought by a com¬ 
pany does not however come within the purview of this section, and such appeal or appli- 
Scope. cation can be proceeded with without the leave of the liquidation Court 2. 

The word “suit” in this section means, as stated in s. 26, C. P. Code, a 
proceeding which is instituted with the presentation of a plaint in a Court of original 
jurisdiction. The expression “legal proceedings” in this section is coupled with “suit” 
and obviously means proceedings ejusdem generis, that is to say, original proceedings in a 
Court of first instance, analogous to a suit, initiated by means of a petition similar to 
a plaint. It does not include proceedings taken in the course of the suit, nor procee¬ 
dings arising from the suit and continued in a higher Court like an appeal from an 
interlocutory order or final order passed in the suit 3. But the Allahabad High Court 
has held that where a decree in favour of a company has been passed and the judgment- 
debtor has appealed from the decree and goes on with his appeal at the date of 
the winding-up of the company, he should be regarded as proceeding with legal 
proceedings against the company, and he cannot do so without leave of the Court 
4. Leave to commence an appeal cannot be granted under this section, where 
such leave is applied for at a time beyond that at which the commencement of the 
appeal would become time-barred 5. An appeal against a decree in favorur of a bank 
was filed within time, but before that the bank had gone into liquidation. On an 
application under this section to continue the appeal it was held that since the appeal 
was a proceeding within the meaning of this section, it was not valid and effective as it 
was instituted without leave and the application for leave must be taken to be one to 
“commence” and not to “continue” the appeal 6. Leave under this section to 
commence an appeal after expiry of the period of limitation should not be granted, 
inasmuch as such leave cannot have the effect of reconstituting the appeal as a valid 
appeal 6. When once an action by the company in liquidation itself has 
been proceeded with, and is successful, there is no necessity for the defendant 
in the action to obtain leave for any defensive proceedings against the com¬ 
pany 7. On this point Lord Davey said : “The respondents now objeet that the 
present appellants cannot proceed with the appeal without the leave of the Court in 
Ireland. I am of opinion that the objection cannot be maintained. It was the respon¬ 
dents who themselves proceeded with the action after the winding up order, by prosecut¬ 
ing their appeal in the Court of appeal, and when once an action by the company has 


1. Milwa Ram v. People’s Bank [1916] 36 I. C. 618. . , 

2. Simla Banking See. Co. v. Indo-Swiss Trading Co. (1938] L. 754 ; Kishen Singh 
v. Industrial Bank 11918] 47 I. C. 392, 32 P. L. R. 1918 F. B. ; Humber &. Co. v. 
John Griffiths Cycle Co. [1901] 85 L. T. 141, H. L. ; Bundelkhand M. &- C. 
Agency, [1936] Pesh. 97, 162 I. C. 416. 

3. Shakuntala v. Peoples Bank of N. India, [1941] L. 392 F. B., 43 P. L. R. 505. 

4. Rajkumar v. Benares Bank [1941] A. 154, [1941] A. L. J. 23. disapproving Kishen 
Sing v. Industrial Bank supra, explaining Humber &. Co. v. John Grirrit is 

- H y cle Co., supra. 

2* Maharaj Kishore v. Benares Bank [1941] O. W. N. 838. 
o. Maharaj Kishore v. Benares Bank [1941] A. 335, 1941 A. L. J. 385. 

(• Jlwan Das v. People’s Bank of N. India [1937] L. 927. 
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been proceeded with, there is no necessity for the defendants in the action to obtain 
leave for any defensive proceeding on their part. The liquidator was either party or 
privy to the proceedings in the Court of appeal and the respondents having been suc¬ 
cessful in that appeal cannot now object to the appellants defending themselves against 
the consequences of the judgment by the ordinary means of an appeal to this House” 1. 

Leave under this section to proceed with a pending legal proceeding can only be 
granted where that proceeding has been instituted prior to the winding up order. The 
Court has no jurisdiction to give a plaintiff leave to continue a suit which is instituted 
without the Court’s leave subsequent to an order for compulsory liquidation. It has 
inherent jurisdiction to dismiss the suit on the interlocutory application for leave to 
continue the suit 2. 


The provisions of this section are very wide and though an application for dis- 
Insolvency c ^ ar 2 e of an insolvent may not start independent proceedings, the sec- 
proceed- tion would require leave of the High Court even for continuation of the 
ings * insolvency proceedings already taken 3. 


The words “or commenced” in this section are not otiose. They were put in to 
show that no suit could be instituted or other legal proceedings commenced without 

the leave of the Court after the company had gone into liquidation. The 
tion. StrUC " WOrds immediat£l y Preceding them, namely, “shall be proceeded with” 

were put in merely to meet the case of those suits or legal proceedings 
which were pending at the time the liquidation started. The word “commenced” has 
been used because a proceeding is usually said to be commenced just as a suit is usually 
said to be instituted, but the meaning of the two words is the same. This section 
means that after liquidation has started a suit cannot be instituted and other legal 
proceedings cannot be commenced, until the leave of the Court is given 4. 


Where a company is being wound up by or subject to the supervision of the Court, 
any attachment, sequestration, distress or execution put in force against the estate or 

Effect of e ^ ects °f t ^ e company is, unless leave to proceed is given by the Court, 
winding avoi ded altogether 5, so that no interest in any goods seized is acquired 
up order, even against third persons 6. The Court will set aside a judgment obtained 

without leave after the winding up order 7. The provision applies to 
distress for rent 8 or rates 9. A suit or application can only be instituted or made 

with the leave of the Court 10 . But it has been held by the Lahore High Court that 

where leave has been obtained within the period of limitation, it would be useless to 
dismiss the suit and compel the plaintiff to bring another suit after obtaining the 
leave 11. It has however been held by the Calcutta High Court that if after an order 
for winding up is passed, a suit is instituted against the company, the Court has inherent 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


numoer Cs. Lo. v. John Griffiths Cycle Co. (supra). 

Co'U936] 40 aU^N^li 19401 166 ’ [1939] 2CaL 425 ‘ SeC Steel Construct! 

Peo^lL ri B L ank^N P I leS H Bank p 0f u* J ndi ? [I937 1 169 L C ‘ 625 > 39 P - L ' R - 717 ’ 
Hals, p 594 f N ’ IndlS V ' Fatehchand [1936] L. 401. 

U8871 1 3^Pc U D.^64^'c 8 °' [1882] 21 Ch * D * 510 ; see New City C CIub C 

Harford v. Amicable M. L. A. Co 118711 IT R r T 
Higginsshaw M. Spinning Co. [1896] 2 Ch 544 C A* 

AU Ak°h C t k ar CO p Pn ' I'. 88 , 81 .? 9 D ' 306 C ’ ' 

r, 1 , „ r v. People s Industrial Bank [19201 18 A L I 296 

Peoples Bank of N. India v. Fatehchand (supra) 
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jurisdiction to dismiss the suit as incompetent. On an interlocutory application under 
this section the winding up Court has no jurisdiction to give the plaintiff leave to conth 



If execution or process of the nature has been duly levied or put in force before 

Execution. the winding up commenced so as to make the creditor a secured creditor, 

a stay will be refused or leave to proceed and to sell given 2, unless 
the liquidator pays the debt 3 or there are special circumstances. Service of a 
garnishee order nisi is, for this purpose, equivalent to execution 4 ; but an order 
appointing a receiver by way of equitable execution does not per se make the judgment- 
creditor a secured creditor 5. If the writ has merely reached the hands of the 
sheriff, but he has not seized at the commencement of the winding up, the Court 
will not, in the absence of special circumstances, allow execution to be levied 7 ; 
for an execution is not put in force unless possession is taken under it 6. As to 
a mortgagee submitting to have his rights determined see the case noted below 7. 

An attachment of the assets of a company (which is subsequently wound up), 
which has not been completed by sale, cannot be treated as having been completed 
before the commencement of the winding up, so as to allow such attachment to prevail 
over the interests of the body of creditors as a whole 8. 


Where in execution of a decree obtained by a company in liquidation certain 
property has been attached as belonging to the judgment-debtor, and a third person has 
unsuccessfully objected to the attachment on the ground that the property belonged to 
him and not to the judgment-debtor, such person cannot bring a suit under Or. 21, r. 63, 
C. P. Code against the company for a declaration of his title without having first 
obtained under this.section leave of the Court which passed the winding up order 9. 

The leave of the Court is essential for the purpose of proceeding to execution even 
in the case of a decree obtained by the Government ; there is no exception to this 
section 10. 


This section is not meant to override an express enacment in s. 145, Criminal 
g Procedure Code, by which a Magistrate, if satisfied that a dispute likely to 

P* Code^* cause a b reac h of the peace exists, is bound to call on the parties to attend 

his Court and put in their claims as regards actual possession 1 1. 
Proceedings will be allowed to continue where they are to enforce a mortgage or 
security upon the company’s property, or where the company is a necessary 
party to an action against other persons, or where an action is the most 
convenient method of trying a question, or where a shareholder has com¬ 
menced proceedings for rescission and rectification of the register before 
the winding up, or where the claim is for specific performance or for 
recovery of possession 12. Leave to continue a suit against the company 


Where 
proceed¬ 
ings will 
be allow¬ 
ed to con¬ 
tinue. 


1. Har Narain v. Kanhaiya Lai [1939] 2 Cal. 425. 

2. Re Opera Ltd. [18911 3 Ch. 260 C. A. 

3. Roundwood Colliery Co. [18971 1 Ch. 373. 

4. Stanhope S. Colliery [1879] 11 Ch. D. 160 C. A. 

5. Croahaw v. Lyndhurst Ship Co. [1897] 2 Ch. 154. 

6. London &. Devon Biscuit Co. [18711 12 Eq. 190. 

7. Gaudet Freres Steamship Co. [18791 12 Ch. D. 882. 

8. Rajbari Ice Factory [1936] 41 C. W. N. 597. 

Shakuntala v. Peoples Bank of N. India [19411 L. 392 F. B., 43 P.L.R. 505. 
10. Bank of Behar v. Secretary of State [1932] P. I. 

1 i* « N* Mukherjee v. Krishna Dassi [1933] C. 433. 

12 . See Hals. pp. 539-40. 
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should be given where some question arises which cannot be satisfactorily determined 
in the winding up proceeding 1. 

Where the decree sought to be executed is one assigned by the company since gone 
into liquidation, the judgment-debtor cannot maintain the objection that the execution 
proceedings are incompetent for the reason that no leave of the Court was obtained 
when the company presses no such objection and the judgment-debtor did not take the 
objection in the Court of first instance 2. 

The liquidation Court will restrain a person within its jurisdiction from taking or 
Effect of conti nuing actions or proceedings out of the jurisdiction 3. Where a 
winding company was being wound up by the Court of Chancery in England, all 
up pro- actions brought against it in India were ordered to be stayed in the case 

England? 11 noted beIow 4 * But a suit ma Y he brought in the Court of this country 

against a company that is being wound up in England without leave of the 
Court of Chancery. The High Court will however in the exercise of its general power 
stay the proceedings where the circumstances are such as to render it proper to do so 5. 
Parliament never legislates, unless expressly so mentioned in the statute, respecting 
colonial or Indian Courts 6. But the fact that the property is out of the jurisdiction 
does not prevent the application of the Act 7. Where a company has in England been 

ordered to be wound up, judgment-creditors who have proved will not be allowed to 
attach property in India belonging to the company 6. 

The Court has jurisdiction to restrain a British subject from taking proceedings in 
Court’s a f° rei g n Court 8 ; but it cannot take away from a creditor the fruits of 
4 ^ ( e - g; against a ship) obtained by him in a foreign Court, 

t,on - a judgment in rem being final against every one including the liquidator 9. 

This section does not apply to proceedings pending in a foreign Court; the Court can, 
however, in the exercise of its equitable jurisdiction in personam, restrain a respondent 
properly served in this country from proceeding with an action brought in a foreign 
Court to enforce a liability incurred abroad; but as against a respondent domiciled 
abroad a substantial justice is more likely to be attained by allowing the foreign proceed¬ 
ings to continue and in such a case the Court will not, as a rule, exercise that jurisdic- 
tion 10. 

Under this section leave to proceed with a pending legal proceeding can only be 

granted where that proceeding has been initiated prior to the winding up order; the 

Court has no jurisdiction to give the plaintiff leave to continue a suit instituted without 
leave subsequent to the winding up order 11. 

A tegular suit brought by an unsuccessful claimant of attached property against a 
company rn hqutdat.on ts not a part of the proceedings of execution and therefore can- 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Jawahir Singh v. Spinning &. Weaving Co. [1918] 47 I. C 1005 
Pabna Dhana Bhandar Co. v. Jagneswar 119331 37 C w V So 
Re Jenkins <Sc Co. [1907] 51 Sol. Jo 71 5 " 1 1 7 C W * N * 909 ' 

^Mdl^LTin Exp. S’^ 83 ‘ 

Wanzer Ltd. [1891] 1 Ch. 305 V ‘ C 118741 9 Ch ’ App> 557 ’ 560 ' 
North Carolina Estate Co. [1889] W N 53 5 T T r 

■; v£.!E?jS& 5, SSMS'S? " !9, 1 1 a 

Steel Construction Co. [1936] 40 C. W. N. 312 
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not be commenced without leave of the liquidation Judge 1. On the other hand leave 
given to proceed with a suit does not extend to execution 2. 

Under this section the Court has a wide discretion in the matter of granting leave. 
It may grant leave unconditionally, it may grant it on terms or it may refuse it absolutely. 
But in the exercise of this discretion the Court cannot act arbitrarily or capriciously 3. 
Where leave had been given to certain creditors to proceed to execution while the wind¬ 
ing up proceedings were pending but before winding up order had been made, it was 
held that the leave to proceed was not affected by the winding up order 4. 

When leave has been granted pending the suit, the leave is not to be treated as a 
nullity and the suit cannot be dismissed on the ground that before it commenced no 
leave has been obtained 5. 


The authority who is responsible to see whether winding up proceedings would be 
properly safeguarded or not by the granting or withholding of leave is the company 
Judge. Ifhethinksthatleavemaybegranted.it is not the business of anybody else 
except the Court of appeal to say that the leave should not have been granted 6. 

A sale of the assets of a company, after winding up order, in execution of a decree 
Effect of passed before the date of that order without the permission of the Court, is 
want of voidable at the instance of the liquidator. Want of knowledge of the wind- 
knowledge. j n g up orc j er Joes not validate such a sale 7- When the execution Court 

becomes aware of the winding up, it should refuse to confirm the sale 7. 

Persons alleged to be contributories cannot, after the winding up order, be allowed 

D’sabTt* t0 ^ ave recourse to an act l° n f° T the purpose of having an adjudication 

of persons u P on their liability to pay calls on their shares. Such matters are peculiarly 

alleged to within the jurisdiction of the Court conducting the liquidation and cannot 

be contri- b e decided by any other Court 8. But a debtor to a company who is not a 
butories. , , 

member i3 entitled in an action by the liquidator to recover the amount 

due from the former, to plead by way of set off that an ascertained sum of money is then 

due to him and to claim that only such balance, if any, as is due to the company, is 

recoverable from him 9. 

An application by a transferee of a decree obtained against a company, which has 
Applica- since gone into liquidation, for substitution of his name as decree-holder 

under s. 47 (3) C. P. Code must, inspite of the provisions of this section, be 
made to the execution Court and not the winding up Court. After that 
the decree-holder is to make his claim to the liquidator 10. 

A person claiming to be a secured creditor cannot be forced to prove his debt in 
liquidation, but he can stand outside the winding up proceedings and rely upon his 

security for whatever it is worth. When such a person asks for leave to 9ue, 
the prayer should ordinarily be granted, unless there are special grounds to 
support the contrary course. But where he stands by for a pretty long time 


tion for 
substitu¬ 
tion. 


Secured 

creditor. 
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Bhawani v. Industrial Bank [1919] 50 I.C. 645. 

Iswardas v. Dhanji Shah [1892] 16 Bom. 644. 

Punjab Pulp Paper Mills [1932] L. 475. 38 P.L.R. 555. 

Sylhet &. Cachar Tea Co. (1866] 2 Ind. Jur. N.S. 94. 

People’s Industrial Bank v. Ram Chandra (1930] A. 503, 53 All. 43i. 
Ibid. 7. Baldeo v. United Bank of India (1917] 2 Pat. L. J. 

Amritsar National Banking Co. v. Mohan Lai [1917] 37 I. C. 791. 
Meherchand v. Amritsar Bank [1915] 28 I. C. 975. 

Kashi Prasad v. Union Bank [1919] 17 A. L- J. 464. 
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after accru a l of the cause of action and takes no steps to enforce his security, leave 
should be granted on terms 1. 

Although the winding up Judge has jurisdiction to refuse leave absolutely, it can- 

Secured C °'° Ur ° f ; efusin S ,eave ° r otherwise, annul or modify a’secured 

creditor's '“V 8eCU , t,ty “ deCret The windi "g U P Judge should refuse leave 

remedy. absolutely only in exceptional cases. Ordinarily he should refuse leave 

only for such time as may be necessary to enable him in the particular 

circumstances of each case to determine whether he will direct the liquidator to pay off 

the claim and thus save unnecessary costs to the estate or whether he will give leave to 

proceed, or whether he will direct the liquidator to take such steps as may be open to 

him to get the decree set aside 2. Upon a winding up a debenture-holder is entitled to 

enforce h,a charge, even though his debenture has not matured 3. Where properties 

are ordered to be sold by the winding up Court without prejudice to the rights of the 

secured creditors to proceed in the usual way, the secured creditor's suit previously 

permitted to be prosecuted would not be stayed 4. Leave under this section is not given 
on an ex parte application 5. 6 

Where a decree has been obtained under a charge which has not been registered 

under s. even prior to the winding up application, an application for leave to proceed 
with the execution thereof will be refused 6. F 

It is competent for a company or its liquidator to waive a plea founded on this 

Waiver by ,ndSUch cir cumstances it is not part of the duty of the Court to 

company. put ^section into operation 7. But a liquidator cannot waive the bar 

created by this section in such a way as to require him to admit a claim 
under a decree rendered inoperative bv that bar A ^ , . , 1 aim 

■ -—v 4- i:«d d „ A , r""; “ ,wn ' 

vision of the Court is invalid as it contravenes this section 8 " IP “' 

In the case of a compulsory winding up a creditor is debarred from proceeding by 
Voluntary ay ° f actl ° n ' unl ^ he can show special grounds for granting him lea^e 

liquidation. to do 80 = but ' n tb e case of a voluntary liquidation the onus is on the 

liquidator to show that an order should he * , 

prima facie the ordinary tribunal i 3 the proper one to decid 6 8 ^ aCti ° n 5 ^ 

company 9. de upon a claim against the 

wijsr kt * re6ard to ■“*- — 

B a n ic&c .B ankv . Barbe / & \ in 

to be to grant an order staying execution for the rea rk u ^ practice 

would necessarily interfere with the distribution oTthe execution ' if aliowed, 

was only in very special circumstances that the Court would T ^^ ^ ^ 

practice, such as, for instance where rh A , depart from that general 

—____ ’ WherC the J ud 8 me nt-cr e ditor had been induced by a 
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false pretext on the part of the company to postpone the execution as was the case in 
Armorduct Manufacturing Co. v. General Incandescent Co. [1912] 2 K. B. 143” l. 

Where a company has gone into voluntary liquidation it can be sued for debts due 
by it incurred prior to the liquidation, although the fact that there are liquidators may 
be material if execution of the decree is sought 2. Under s. 136 of Act VI of 1882 it 
was held that the language showed that the proceedings in execution were regarded as 
distinct from the suit for the purposes of that section ; therefore the leave given to 
proceed with a suit was not authority for proceedings taken in execution of the decree 
in the suit authorized 3. 

After a bank had been ordered by the Court to be wound up, a person sued both 
the voluntary and the official liquidators of the bank for recovery of his pay for his 
employments by the voluntary liquidators for the period prior to the winding up order ; 
it was held that this section applied to the case and that the suit could not be 
entertained without the Court’s leave 4. 

The passing of resolutions for a voluntary winding up does not, like an order for 
winding up by or under the supervision of the Court, stay any proceedings or invalidate 
executions or distresses or prevent actions or other proceedings being brought or conti¬ 
nued against the company without the leave of the Court. But on an application 
being made the Court has jurisdiction to stay any action, proceeding, attachment, 
distress or execution against the company or its estate and effects on such terms as it 
thinks fit. Until a stay is granted a creditor may commence or continue any such 
proceedings and the liquidator may obtain a supervision order to protect himself against 
actions threatened and so save the expenses of applying for the stay of proceedings 
against the company 5. 

In the case of a voluntary winding up, although the commencement of the winding 


up does not automatically stay proceedings 6, the Court has power under s. 215 (now 
s. 216) on the application of the liquidator or a creditor or contributory to order a stay 7. 
But if in an action against a company in voluntary liquidation the liquidator denies 
liability but shows no special reason why a stay should be granted, the action will be 
allowed to proceed 8. If an order is made staying an action brought against a company 
which is already in voluntary liquidation, the plaintiff may be ordered to pay the costs 
of the application 9. If a distress has been levied by a lessor before the commencement 
of a voluntary winding up, but ha3 not been completed by sale, the Court will not, at 
the instance of the liquidator, restrain further proceedings under the distress unless 
there are special reasons which render it inequitable to allow the distress to go on 10. 


The practice is that a heavy contested money claim against a company and its 
Practice a g ent s, where the allegations are that the debt was really a personal debt 

of the agents which they fraudulently attempted to foist on to the company, 


is usually left to be decided by a suit 11 


1. Rajbari Ice Factory [19361 41 C. W. N. 597. 

2. Kothandapani v. Somsundaram [1892] 15 Mad. 97. 

3. Iswardas v. Dhanji Shah [1892] 16 Bom. 644- 

4. Jiwan Lai v. Radhanath [1917] 37 I. C. 427. 

5. Marwar Bank v. Panna Lai (supra). 

6. Hast India Bank [1866] 1 Ind. Jur. N. S. 330. „ nq0 «:i 

7. Westbury v. Twigg See. Co. [1892] 1 Q. B. 77 ; Eastern Investment Co. 

1 Ch. 352 ; 9ee notes to s. 216. 

». Currie v. Consolidated K. C. Corpn. [1906] 1 K. B. 134. 

Freeman v. General Publishing Co. [1894] 2 Q. B. 380. 

JO. Roundwood Colliery Co. [1897] 1 Ch. 373. o B 

11. Maneklal v, Saraspur Manufacturing Co. [19271 B, 167, 29 Bom. I- R- 

56 
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not to 
change 
their 
position 


An unsecured creditor cannot be turned into a secured creditor after winding up by 
Creditors granting him specihc performance of an agreement to create a charge. A 

rigid line is drawn at the winding up and creditors should not be allowed 
to change their position after the date of commencement of the wind¬ 
ing up 1. 

The effect of this section is not to restrict any of the rights to recover debts due 
Rights of t0 ^ rown w h! c h ^ may possess by virtue of its prerogative 2. But the 
Crown. Patna High Court in a later case has held that there is no exception to this 

section and the leave of the Court is essential for the purpose of proceeding 
to execution even in the case of a decree obtained by the Government 3. Where 
income tax is justly and legally leviable there will be no difficulty in obtaining leave of 
the Court to enforce payment of the tax 4. See notes to s. 230. 

The liquidator being a trustee for the creditors, time to recover a debt 
Limitation due ^ rom the company does not run after an order or resolution for wind- 
ceases to ing up. The date for testing the liability is the commencement of the c. 
run. winding up 5. 

This section applies to liquidation under the Court’s supervision as well as to 
Appli- liquidation by the Court 5. The liquidators cannot waive the bar created 
cability of by this section in such a way as to require them to admit a claim under 
section. decree rendered inoperative by that bar 6. 

An appellate Court does not ordinarily interfere with the discretion of a Court in 
Court’s matter granting leave to continue an action against a company which 

discretion. being wound up ; but where the order of the Court is wholly wrong, it 

will not be sustained 7. 

171 A. (i) For the purposes of this Act , so far as it relates to 

the winding up of companies by the Court, the term “official 

See 0 / receiver” means the official receiver attached to the Court, 

liquidator, or, if there is no such official receiver , then such person as 

the [Central Government ] may, be notification in the [Official 
Gazette J, appoint for the purpose. 

i i 2 ) of a winding up order, the official receiver 

shall become the official liquidator of the company and shall continue 

to act as such until his further continuance is terminated by an order 
of the Court. J 

( 3 ) The official receiver s hall as such official liquidator forthwith 

1 . Maneklal v Saraspur Manufacturing Co., suj^ 

2. West Laikaih Coal Co. r 19261 « „ , _ 

Cork [1923] A C. 647 ecretary ° f St3te 119321 P ' lowing Food Controller v. 

4 ’ H934]"A!LJ. m6 ^ ax V ' O L ' Agra Spinning & Weaving Mills [1934] A. 170. 

5 ‘ 27749 MiUs V ' JaUnpur Su H ar Factory [1927] A. 161 F.B., 25 A. L. J. 

6 ' s A 225 ha cM2) Uni ° n Bank 119281 A - I65 - 26 A - L. J. 131. 50 All. 419 ; see also 

7. Amritsar National Banking Co. v. Mohan Lai [1917] 37 I. C. 791. 



S. 172 ] 


INDIAN COMPANIES ACT 


443 


take into his custody and control all the books , documents and the 
assets of the company . 

( 4 ) The official receiver shall be entitled to such remuneration as 

the Court shall fix . 


This section is new. It has been introduced by the Companies (Amendment) Act, 
Amend- 1936 * a3 inconvenience was experienced through the office of official 
ment. liquidator remaining vacant after a winding up order had been made. 

This section is designed to secure that a public official shall automatically become the 
liquidator until some other person is appointed by the Court and can undertake the 
work. In sub-s. (1) the words within square brackets have been substituted for 
the words “Local Government” and "local official Gazette” respectively by the 
Government of India (Adaptation of Indian Laws) Order, 1937 which came into 
operation on 1st April, 1937. But with effect from 1st April, 1938, the Central Govern¬ 
ment has entrusted its functions under the said sub-section to Provincial Governments. 
See Gazette of India dated 26th March, 1938, Part 1, p. 440. 

172, ( 1 ) On the making of a winding up order it shall be the 

Copy Of duty of the petitioner in the winding up proceedings and 

order’to be °f com P an y to file with the registrar a copy of the 
aied with order within a month from the dale of the making of the 

registrar. orc fe r . 

( 2 ) On the filing of a copy of a winding up order, the 
registrar shall make a minute thereof in his books relating to 
the company, and shall notify in the [Official Gazette ] that 
such an order has been made. 

( 3 ) Such order shall be deemed to be notice of discharge 
to the servants of the company, except when the business of 
the company is continued. 


By the companies (Amendment) Act, 1936, for the original sub-s. (1) the new 
Amend sub-s. (1) has been substituted. In sub-s. (2) the words in italics within 
meat. square brackets have been substituted for “local official Gazette” by the 

Government of India (Adaptation of Indian Laws) Order 1937. For effect 
of the amendment see Introduction. The original sub-s. (I) was as follows : 

winding* up 1 (1) On the making of a winding up order, it shall 

order to be t “ e duty of the company forthwith to file with the registrar 
filed with a copy of the order, and the petitioner in the winding up 
registrar. proceedings may so file a copy. 

Sub-s. (3). An order for compulsory winding up has the same effect as a notice 

Notice of ° f discharge given on the day when the winding up order was made and 
discharge servants are not entitled to payment in full in priority of other creditors 1. 
to servants. The order however operates as a wrongful dismissal of the servants of 
_ t3le company and damages are allowed for breach of contract of service 2. 

e reason for holding such an order to operate as a notice of discharge is that it changes 
^personality of the employer i.e., substitutes the liquidator for the company 2. _ 

2* SwP m 5 n !S. ca £ 118661 1 E< F 3 46. 

• ' Mar!* C ; D - fi ank v. Attwood [19051 I Ch. 357 ; but sec Reignte v. Union 

Manufacturing Co. [1918] 1 K. B. 592. 
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The decisions as to whether a voluntary winding up operates as a dismissal of 
In volun- servants are conflicting, but the better opinion is that it does not 1. 
tary wind- As to the priority of payment of the servants’ wages or salaries in 
ing up. liquidation, see s. 230 and notes. 

173* The Court may at any time after an order for wind- 

Power of U P> on a PP^ ca ^ on an Y creditor or contribu- 

Court to tory, and on proof to the satisfaction of the Court 
stay wind- t h at a u proceedings in relation to the winding up 
ing up ’ ought to be stayed, make an order staying the proceed¬ 

ings, either altogether or for a limited time, on such terms and 
conditions as the Court thinks fit. 

The power to make an order for the stay of proceedings under a voluntary wind- 
» ing up has been given to the Court by this section read with s. 216 2. The 
Where the w j nc jjng up proceeding will not be stayed on the application of the corn- 
made. pany alone 3, or of an alleged contributory who does not admit himself 

to be a contributory 4. In dealing with such an applicatian for stay of 
proceedings the Court has to see whether a stay will be conductive or detrimental to 
commercial morality and to the interests of the public at large 5. 

An application for stay is frequently made when a re-organization under s. 153 or 
a reconstruction is contemplated 6 ; but the Court will refuse consent, if the directors’ 
conduct require investigation 7. 


made. 


In exercising its jurisdiction to stay proceedings the Court would, so far as possible, 

Where not aCt upon tBe P r l nci P^ es which are applicable in exercising jurisdiction to 

rescind a receiving order or annual an adjudication in bankruptcy against 
an individual, in which case the Court refuses to act upon the mere assent 8 of the 
creditors and considers not only whether what is proposed is for the benefit of the 
creditors but also whether the rescission or annulment will be conducive or detri¬ 
mental to commercial morality or to the interest of the public at large 7. 

In refusing or postponing a stay of winding up proceedings the Court will have 
regard to the following facts :—(a) That the directors have not complied 
CouVt wUl w * t ^ 1 ^eir statutory duties as to giving information to the official receiver or 
consider. furnishing a statement as to the affairs of the company ; (b) that there has 

been an undisclosed agreement between the promoter and the vendor as to 
the participation by the former in fully paid up shares forming the consideration for the 
purchase of property by the company on its formation ; (c) that the promoter has made 
gifts of fully paid shares to the directors ; (d) that there are any other matters connected 
with the promotion, formation or failure of the company or the conduct of its business 
or affairs which appear to the Court to require investigation 8. 

1. See last page, note 2. 

2. Eastern Investment Co. [19051 1 Ch. 352 ; Punjab Co-operative Bank [1919] 49 

I. C. 412 ; “Steamship Titan” Co. [1888] W.N. 17, 58 L.T. 178 ; Schanschieff 
&x. Syndicate [1888] W. N. 166. 3. Re Baxters Ltd. [1898] W.N. 60. 

4. Continental Bank [1867] 15 W. R. (Eng.) 548, 16 L. T. 112. 

5. Punjab Co-operative Bank (supra). 

6 * See Marine Investment Co. [1873] 8 Ch. App 702 ; Western of Canada Oil 
Co. [1873] 17 Eq. 1. 

7 * , tester [18881 22 Q-* B * D * 632 ; re Flatau [1893] 2 Q. B. 219; re Izod 

[1898] 1 Q.B. 241. 8 . Telescriptor Syndicate [1903] 2 Ch# 174* 
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Court’s 
power 
when ex¬ 
ercised. 


The jurisdiction may be used to allow under proper circumstances a resumption of 
business 1 or for continuing the liquidation for certain purposes only 2. 

Where time is running under s. 217 (now ss. 20SE and 209-H) towards the moment 
when the company will be dissolved and there is good reason for preventing dissolution, 
the result may be achieved by an order under this section 3. 

174 . The Court may, as to all matters relating to a winding 
Court may up, have regard to the wishes of the creditors or 
gard to " contributories as proved to it by any sufficient evidence. 

cr^editorsf ^he sect * on a PPl* cs as soon as a petition for winding up has been 

or contri- presented 2. The wishes of the majority of the creditors are not binding 
butories. upon the Court, though in every case the Court might try to give them 
serious consideration 4. The Court may disregard them where a single person ha 9 a 
Court’s controlling interest 5 or where the majority consist of persons whose 

power conduct is impugned 6, or where the scheme of reconstruction suggested 

when ex* by the creditors is entirely illusory and unpractical and is in essence but a 

ercised. scheme for the voluntary liquidation of the company 7. The rule that the 

opinion of the creditors and shareholders regarding carryingon the liquidation should be 
followed as generally applied in England should not apply so strictly to India. Limited 
liability companies in India are in their infancy. Shareholders and creditors are easily 
misled. Fraudulent directors have no difficulty in this country in deceiving shareholders 
and creditors. While the opinion of the latter undoubtedly ought to be taken into 
consideration, these classes of persons in India at present require to be protected against 
themselves. Hence even though the creditors and shareholders agree that the liquida¬ 
tion should be carried on by certain directors who themselves are indebted to the 
company, the Court can order compulsory liquidation where it finds that those direc¬ 
tors are not doing their work of collecting debts properly 8. For other cases see notes 
to s. 183. 

The word “creditors” does not necessarily mean a majority of the creditors, and in 
very exceptional cases a creditor’s right to a winding up order may be displaced by 
^ ^ special circumstances urged by a minority of creditors 9. The Court will 

have regard to the wishes of the majority in value of the creditors and if, 
for some good reason, they object to a winding up order, the Court in its discretion may 
refuse the order 10. But if the facts disclose a strong prima facie case for investigation 
into the formation or promotion of the company or the issue of debentures by it, the 
Court will make a compulsory order irrespective of the creditors’ opposition 11. 


Creditors. 


9. 

10 . 

11. 


South Barrule &.c. Co. [1869] 8 Eq. 688 ; Marine Insurance Co. [1873] 8 Ch. 
App. 702. 

Western of Canada Oil Co. [1873] 17 Eq. 1. 

Eastern Investment Co. [1905] 1 Ch. 352. 

Robson v. Dawson’s Bank [1932] R. 75. 

Medical Battery Co. [1894] 1 Ch. 444. 

Varieties Ltd. [1893] 2 Ch. 235. ,,, 

Sewdyal Ramji Das &. Co. v. Punjab Pulp Paper Mills [1930] L. 777, 126 
L C. 185. 

Madan Gopal v. Peoples Bank of N. India [1935] L. 779, 16 Lah. 1029, 1581. C. 
816, Special Bench (Young C. J., Addison &. Teckchand JJ.) 

Oilfields Sic. Corpn. [1915] 59 Sol. Jo. 475 C. A. 

Western of Canada Oil Co. (supra) ; Chapel House Colliery Co. [1883] 24 Lh, 
D. 259. n ,,, 

Re Bishop & Sons [1900] 2 Ch. 254 ; re Lichtenstein St Co. [1907] 23 T.L.R. 424. 
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If the company is solvent, the wishes of the contributories as the persons chiefly 
C t *b intereste d in ths assets carry most weight, and if the company is insolvent, 
tories w * s ^ es t ^ ie creditors 1. In the case of a company where assets are 

entirely covered by debentures, the wishes of the unsecured creditors must 
be regarded in preference to those of the secured creditors 2. 

The section may be used for the purpose of re-summoning the statutory “first 
Where the meet l n g of creditors and contributories 3. It is not confined to questions 
section will arising after the winding up order, nor to the manner in which, or the terms 
y upon which, an order shall be made, but is equally applicable before the 

order, when the petition is before the Court 4. It gives the Court complete discretion 
to refuse an order 5, or to direct the petition to stand over 6 upon terms 7, and to 
exercise its discertion with reference to all the surrounding circumstances 8 and the 
Court may disregard the result of the meeting 8. For the purpose of this section a fully 
paid up shareholder is in an entirely different position from a creditor or a contributory 
who is still liable for calls. “For the purpose of giving value to a mere desire of a 
contributory or shareholder the position of fully paid up shareholder may be one of 
comparative unimportance” 9. 

The wishes of the creditors and contributories are ascertained in the manner laid 
down in s. 239. 


Cases in which the question arose of giving weight to the wishes of the creditors 
and contributories have been collected in Buckley, 10th ed. pp. 362-65. 

Official Liquidators. 

175. (i) For the purpose of conducting the proceedings in 

Appoint- windin g U P a company and performing such duties in 
meat of reference thereto as the Court may impose, the Court 

Uqti/dator ma V a PP oint a person or persons other than the official 

receiver to be called an official liquidator or official 
liquidators. 

( 2 ) The Court may make such an appointment provision¬ 
ally at any time after the presentation of a petition and before 
the making of an order for winding up but shall before making 
aay such appointment give notice to the company, unless for reasons to 
be recorded it thinks fit to dispense with notice . 




3 . 

4 . 

5 . 


6 . 

7. 


8 . 

9. 


PaSC and T ’ E ' Brinsmead & Sons i 1897 l 1 Ch - 45, affirmed 

T. r L 8 R!'659 C ° al C °* 119061 2 Ch ‘ 327, 333 ; East Kent Col,iery Co ‘ * 1914 i 30 

See Radford &. Bright [19011 1 Ch. 272 735. 

See note 10, last page. 

u n Fi eV 44 | ill jS°T [ i 18711 12 l q ' 26 ; Planet Benefit &c - Building Society [1872] 

House CoVliery ck uuptaT Centra ’ R * C °' 1,8791 “ Ch ' D ’ 372 ' 383 : Chapel 

Sr'fc H '°n C u°-1! 868 , 1 ,^?' 339 i Western Of Canada Oil Co. (supra). 

L T D ° Ck C °‘ 18761 2 Ch * °* 116 ; St -Neots’ Water Co [1905] 93 

Land Development Assn. (1892] W. N. 23 

C T m, 5?Cal C 62 R B2 kl r C.tij* ColUetie9 v Jugmohan [1931) 
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(3) If more persons than one are appointed to the office 
of official liquidator, the Court shall declare whether any act by 
this Act required or authorised to be done by the official liqui- 
dator is to be done by all or any one or more of such persons. 

( 4 ) The Court may determine whether any, and what, 
security is to be given by any official liquidator on his appoint’ 
ment. 

( 5 ) The acts of an official liquidator shall be valid notwith¬ 
standing any defect that may afterwards be discovered in his 
appointment : Provided that nothing in this sub-section shall 
be deemed to give validity to acts done by an official liquidator 
after his appointment has been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the 
hands of an official liquidator. 

By the Companies (Amendment) Act, 1936, the words in italics have been inserted 
in the section. 


What the 
Court will 
have re¬ 
gard to. 


The Court in appointing a liquidator will have regard to the wishes of 
the creditors 1. Where a majority in number vote one way and a majority 
in value the other way, the Court will decide the question 2. 


The liquidator should be a disinterested person. As a general rule the appointment 

Who ma a 8 ^ are ^°^ er or a cre ditor would be improper 3. The secretary of the 

be appo- company being cognizant of its affairs is however a proper person 4. But 

inted li- where there are matters requiring investigation an independent person will 

quidator. be appointed . 

Where a mortgagee has obtained an order for a receiver, it is not reasonable that 
there should be two persons, each of them responsible to the Court, the one as receiver 
and the other as liquidator ; the practice in such cases is to appoint the liquidator 
receiver, or allow him to act as receiver, even though a receiver has been appointed 
before 5. But where there are substantially no outstanding assets, the mortgagee’s 
receiver will not be displaced 6. On the other hand if toe mortgagee appoints his own 
receiver under the power in his security, he is entitled to possession and the Court can¬ 
not interfere with his possession. In such a case the Court would, under proper safe¬ 
guards, direct the liquidator to give possession to the mortgagee’s receiver 7. 

Where the memorandum of association of a company shows that one of the objects 
of the company is to manage estates, it entitles the company to act as a liquidator of 


1. Assn, of Land Financiers [1878] 10 Ch. D. 269. 

2. Bloxwich Iron and Steel Co. [1894] W. N. Ill, 38 S. J. 546 (opinion of the 
majority in value was given effect to). 

3. Northumberland &.c. Banking Co. [1858] 2 Do G. iSc J. 508. 

4. London &. Australian Agency [1873] 29 L. T. 417. 

5. Campbell v. Compagnie Generate [1876] 2 Ch. D. 181 ; Tottenham v. Swansea 
See. Co. [1884] W.N. 54, 51 L.T. 61; Willmott v. London Celluloid Co. l l885 J 

W.N. 29, 52 L.T. 642; Joshua Stubbs Ltd. [1891] 1 Ch. 187, 475; Perry v. 
Oriental Hotels [1870] 5 uih. App. 420; Strong v. Carlyle Press [1893] 1 Ch. 
268; Giles v. Nuthall [1885] W.N. 51. 

6. Joshua Stubbs Ltd. (supra); Strong v. Carlyle Press (supra). 

7. Pound, Son and Hutchins [1889] 42 Ch. D. 402. 
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another company ; and after the company having been appointed a liquidator and 
having accepted the position, the legality of the appointment cannot be questioned in 
proceedings of an order for payment under s. 186 1. 

The appointment of any person as an official liquidator is so entirely a matter for 
discretion of the liquidation Judge that an appellate Court will not reverse 
discretion Eis decision except under very special circumstances, or unless it can be 

shown that the Judge has acted on a wrong principle 2. This section does 
not make it obligatory on the Court to comply with the wishes of the majority of 
creditors 2. 


Where a company has to admit that it has in all its branches suspended business 
and that it must inevitably go into liquidation, the Court is fully justified in taking 
action under this section and in appointing a provisional liquidator 3. 

In an unreported case 4, Sir George Rankin, C. J., and C. C. Ghose, J, have held 
Premium that w ^ en a liquidator gives a security bond by a guarantee society, the 
on securi- premium should not be paid out of the assets of the company. In this case 
ty bond. their Lordships also discussed the principles governing the remuneration 
of liquidators. 

It is wrong to assume that a private company need not be regarded as a corporation 
distinct from the persons composing it, and that irregularities in connection 

Liquida- with | CS liquidation which in the case of a public company would be most 
tor s duty. . , ^ 1 

serious are venial and perhaps even permissible. The duties and respon¬ 
sibilities of the liquidator are as serious in the liquidation of a private company as of any 
other 5. A person who has been appointed liquidator ought not, after such appoint¬ 
ment, to continue to act as a Vakil of a creditor whose right to prove against the com¬ 
pany is in dispute in the liquidation 6. The liquidator appointed pendente lite has no 
right to contest the order directing the compulsory winding up 7. A provisional liqui¬ 
dator has no right to appear on the hearing of the petition 7. 

A provisional liquidator is not generally appointed before the hearing of the 

. petition unless the company is shown to be insolvent 8, or unless the 

Appoint- , i , 

meat of petition is presented by the company itself or shown to be unopposed 9. 
provisional But in a case of urgency the Court would make such appointment upon 
liquidator. ^is undertaking to give security forthwith 10. 

The appointment of a provisional liquidator is not only provisional but contingent, 
for it operates to protect the property for an equal distribution only in the event of an 
order for compulsory winding up being made. If no such order is made, the appoint¬ 
ment ought not to interfere with the rights of third parties 11. 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7. 

8 . 

9. 


Shanti Lai v. Lyalipur Bank 
Noble v. Bank of Burma 


1936] L. 276. 

19121 17 I. C. 853 ; Perry v. Oriental Hotels Co. 


10 . 

11 . 


ll 87 Pl 5 Cl J- Ap P- 420 ; M- E- Moolla and Sons v.’chartered BankTl928] R. 

People’s Bank of India v. Narain Das [1913] 21 I. C. 577. 

°* NO w-n° 0 r f ,n^?’n A1 ^ xander v ' Hales « deci£ ied on 8th April, 1929. 

Ditch am v. Miller [1931] P. C. 203, 134 I. C. 324- 

West Hopetown Tea Co. [1887] 9 All. 180. 

General International Agency Co. [1867] 36 Beav. 1. 

Railway Finance Co. [1866] 14 L. T. 557. 

C! foden B. B. Society [1868] 3 Ch. App. 462 ; Emmerson’s case [1866] 2 Eq. 
231 , 236 ; Railway Finance Co (supra). 

Hammersmith Town Hall Co. [1877] 6 Ch. D. 112. 

Dry Docks Corpn. [1888] 39 Ch. D. 306, 314. 
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• The liquidator as occupying a fiduciary position must not make any secret profit 

Fiduciary out of his office 1. 
position. 

After the winding up order the directors cease to be such and the managing 
Directors* director has no locus standie to appeal against an order appointing an 
right to official liquidator or an order refusing re-hearing of the appointment 
a PP eal * proceeding 2. 

176. (i) Any official liquidator may resign or be removed 

Resigna* by the Court on due cause shown. 

( 2 ) Any vacancy in the office of an official liqui¬ 
dator appointed by the Court shall be filled up by the 
Court and until the vacancy is so filled up the official 
receiver shall be and act as the official liquidator. 

( 3 ) There shall be paid to the official liquidator such salary 
or remuneration, by way of percentage or otherwise, as the 
Court may direct; and, if more liquidators than one are appoint¬ 
ed, such remuneration shall be distributed amongst them in 
such proportions as the Court directs. 

The words in italics have been inserted by the Companies (Amendment) 

Act, 1936. 

Though the Court may have a general discretion of removing the liquidator, its 
^ l jurisdiction is not confined to cases where there is personal unfitness in the 

ofliqui- ’ liquidator ; but it extends to cases where the unfitness is occasioned by his 

dators. connection with other parties or by circumstances of the particular 

case 3. Whenever the Court is satisfied that it is for the general 
advantage of those interested in the assets of the company that a liquidator should be 
removed, it has power to remove him and appoint a new one 4. 

As to what is “due cause” in sub-sec. (1) see North Molton Mining Co. 5 where the 
liquidator became insane ; Scotch Granite Co. 6 where he left England and 

of^dkie^ delegated his duties to others ; Tavistock Iron Works Co. 7 where he 

cause.’* insisted on continuing proceedings against the wishes of the majority of 

the creditors ; Devonshire Silktone Co. 8 where the liquidator’s interest 
clashed with his duties; Rubber and Produce Insventment Trust 9 where he continued 
proceedings at the wish of the contributories after it had appeared that only the creditors 
were interested. The measure of “due cause” in this section is the real, substantial and 
honest interest of the liquidation. Where the circumstances suggested that it was not 

Silkstone &c. Coal Co. v. Edey [19001 1 Ch. 167 ; Devonshire Silkstone Coal 

Co. [18781 W. N. 71. „ ^ rr , 

South Indian Mills v. Shiva Lai [1916] 2 M. W. N. 250, 36 1. C. 617, ^ ov Y 1 Q r ,y.'. 
Broad’s P. N. Light Co. [18931 1 Ch. 724 and Measures Bros. v. Measures 

1 Ch. 336 applied]. , ... n ,, 

Charterland Gold Fields [19091 26 T. L. R. 132 ; see also Karamelh v. Barnett 

Ltd. [1917] 1 Ch. 203. 

Adam Eyton Ltd. [1887] 36 Ch. D. 299 C. A. 

1886] 34 W. R. 527, 54 L. T. 602. 

1867] 17 L. T. 533. 

1871] 24 L. T. 605. 

1878] W. N. 71,173. 

1915] 1 Ch. 382. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


57 
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in such interest of the liquidation that the pTesent liquidator should be removed, the 
Court declined to make the order even if the liquidator was clearly guilty of neglect in 
carrying out the specific orders of the Court and the specific Rules which have been laid 
down by the High Court 1. 

A contributory or a creditor can apply for the removal of a liquidator, but not an 
outsider 2. A contributory in arrear as to his calls cannot however apply 
apply C for *° r a liquidator’s removal 3. 
removal. 

If a supervision order is made and the company is insolvent, the Court may give 

In case of e ^ ect to t ^ e wishes of the creditors by removing a voluntary liquidator 4. 

supervision A liquidator may appeal from an order for his removal 5. 
order. 

As a general rule when the liquidator applies for exceptional remuneration, the 
registrar should see that the creditors of the company have specific notice 
Remunera- t ^ e application, so that the circumstances may be discussed and the 
liquidator, figures properly checked 6. The practice as to the remuneration is generally 

to adopt as a guide the scale applicable to trustees in bankruptcy which 
is on a percentage basis 7. But the remuneration is to be considered in each case 
according to its particular circumstances 8. It has been held that the Court will not 
interfere to determine the proportion in which the remuneration ascertained to be due 
to joint liquidators shall be divided between them 9. 

The official liquidator is not entitled to receive anything out of the assets of the 
company by way of remuneration until all the costs of the winding up including the 
solicitor’s bill have been paid in full 10. 

There is a fiduciary relationship between the liquidator on the one side and the 
shareholders and creditors on the other. He cannot therefore receive remuneration 
beyond what is allowed by statute or the Rules, even though being a solicitor he 
conducts proceedings on behalf of himself and his codiquidator in the process of 
winding up 11. 

177. The official liquidator shall be described by the style 
official of the official liquidator of the particular company in 
liquidator. re spect of which he is appointed, and not by his in¬ 
dividual name. 

177A. (i) Where the Court has made a winding up order or 

Statement of a PP ointe d an official liquidator provisionally , there shall, 
affairs to be unless the Court thinks fit to order otherwise and so orders, 

liquidator! 6 made out and submitted to the official liquidator a state - 

ment as to the affairs of the company verified by an affi* 
davit and containing the following particulars, namely :— 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11. 


Pabna Dhanabhander Co. [1936] 40 C. W. N. 857. 

New de Kaap Ltd. [1908] 1 Ch 589. 

Norwitch «Scc. Society [1879] W. N. 216, 49 L. J. Ch. 187. 
North Melton Mining Co. (supra). 

Adam Eyton, Ltd. (supra). 

Essequibo &c. Estate [1919] 148 L. T. Jo. 138. 

Carton Ltd. [1923] 128 L. T. 629. 

Amalgamated Syndicates [1901] 2 Ch. 181. 

Langham Hotel Co. [1869] 20 L. T. 163. 

Re Massey [1870] 9 Eq. 367. 

In re Gertzenstein Ltd. [1937] 1 Ch. 115. 
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(a) the assets of the company, stating separately the cash 
balance in hand and at the bank, if any ; 

( b ) the debts and liabilities ; 

(c) the names, residences and occupations of the creditors 
stating separately the amount of secured debts and un¬ 
secured debts, and in the case of secured debts particu¬ 
lars of the securities, their value and the dates when 
they were given ; 

(d) the debts due to the company and the names, residences 
and occupations of the persons from whom they are due 
and the amount likely to be realised therefrom. 

( 2 ) The statement shall be submitted and verified by one or 
more of the persons who are at the relevant date the directors and by 
the person who is at that date the secretary, manager or other chief 
officer of the company, or by such of the persons hereinafter in this 
sub-section mentioned as the official liquidator, subject to the direction 
of the Court, may require to submit and verify the statement, that is 
to say, persons — 


(a) who are or have been directors or officers of the com¬ 
pany ; 

( b ) who have taken part in the formation of the company at 
any time within one year before the relevant date ; 

(c) who are in the employment of the company, or have 
been in the employment of the company within the said 
year, and are in the opinion of the official liquidator 

capable of giving the information required ; 

% 

(d) who are or have been within the said year officers of or 
in the employment of a company, which is, or within 
the said year was, an officer of the company to which 
the statement relates . 

( 3 ) The statement shall be submitted within twenty-one days 
from the relevant date, or within such extended time as the official 
liquidator or the Court may for special reasons appoint. 

( 4 ) Any person making or concurring in making the statement 
and affidavit required by this section shall be allowed, and shall be 
paid by the official liquidator or provisional liquidator, as the case 
may be, out of the assets of the company, such costs and expenses in- 
cwred in and about the preparation and making of the statement and 
affidavit as the official liquidator may consider reasonable, subject to 
an appeal to the Court . 
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( 5 ) If any person, without reasonable excuse, knowingly and 
wilfully makes default in complying with the requirements of this 
section, he shall be liable to a fine not exceeding one hundred rupees 
for every day during which the default continues. 

( 6 ) Any person stating himself in writing to be a creditor or 
contributory of the company shall be entitled by himself or by his agent 
at all reasonable times, on payment of the prescribed fee, to inspect 
the statement submitted in pursuance of this section, and to a copy 

thereof or extract therefrom. 

( 7 ) Any person untruthfully so stating himself to be a creditor 
or contributory shall be guilty of an offence under section 182 of the 
Indian Penal Code and shall, on the application of the liquidator or 
of the official receiver, be punishable accordingly. 

(8) In this section the expression 11 the relevant date” means, in 
a case where a provisional liquidator is appointed, the date of nis 
appointment, and, in a case where no such appointment is made, the 
date of the winding up order . 

177B. ( 1 ) In a case where a winding up order is made, the 
official liquidator shall, as soon as practicable after receipt 

liquidator by °f ^e be submitted under section 177 A, and 

iqUl a not later than four, or with the leave of the Court, six 
months from the date of the order, or in a case where the Court 
orders that no statement shall be submitted, as soon as practicable 
after the date of the order, submit a preliminary report to the Court 

(a) as to the amount of capital issued, subscribed, and paid 
up, and the estimated amount of assets and liabilities, 
giving separately under the heading of assets particu - 
lars of — 

* 

(i) cash and negotiable securities ; 

(it) debts due from contributories ; 

( iii ) debts due to and securities, if any, available to the 
company; 

( iv ) movable and immovable properties belonging to the 
company; 

(v) unpaid calls; and 

( b ) if the company has failed, as to the causes of the 
failure; and 

(c ) whether in his opinion further inquiry is desirable as 
to any matter relating to the promotion, formation, or 
failure of the company, or the conduct of the business 
thereof. 
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( 2 ) The official liquidator may also, if he thinks fit, make a 
further report, or further reports, stating the manner in which the 
company was formed and whether in his opinion any fraud has been 
committed by any person in its promotion or formation, or by any 
director or other officer of the company in relation to the company 
since the formation thereof, and any other matters which in his 
opinion it is desirable to bring to the notice of the Court. 

Sections 177A and 177B are new and have been introduced by the Companies 

(Amendment) Act, 1936. They reproduce ss. 181 and 182 respectively of 

Amend- t h c English Companies Act of 1929. For the effects of the amendments 
ment. _ . 

see Introduction. 


178. ( 1 ) The official liquidator whether appointed provi- 

Custody of tonally or not shall take into his custody, or under 
company ’s his control, all the property, effect and actionable 
property. c i a i ms to which the company is or appears to be 

entitled. 

% 

( 2 ) All the property and effects of the company shall he deemed 
to be in the custody of the Court as from the date of the order for the 
winding up of the company. 

By the Companies (Amendment) Act, 1936, in sub-s. (1) after the 
Amend* wor d “liquidator” the words in italics have been inserted, and the new 
mCnt * sub-s. (2) has been substituted for the original sub-s. (2) which ran thus : 


(2) If no official liquidator is appointed, or during any vacancy in 
such appointment, all the property of the company shall be deemed to be 
in the custody of the Court. 

The official' liquidator is a trustee of the company’s property for the creditors, and 
the statute of limitation caases to run against them as soon as the winding 
is trustee C up order is made 1. Thus Lord Selborne said: “The hand which receives 
of com- the calls necessarily receives them as a statutory trustee for the equal and 
pany’s rateable payment of all the creditors” 2, and James L. J. spoke of the assets 
property. ^ being “fixed by the Act of Parliament with a trust for equal distribution 
among the creditors” 3, and Lord Cairns observed: “There is by this section imposed 
upon the assets of the company, wherever they may be at the time of the winding up, 
a trust to be applied in discharge of the liabilities of the company” 4. But the liquida¬ 
tor is not a trustee in the full sense of the word, for the property in the assets remains 
vested in the company 5, and when he makes contracts he does so in the company’s 
name 5. The liquidator is not a trustee for each creditor and contributory so as to 


1. General Rolling Stock Co. [1872] 7 Ch. App. 646; Black &. Co.’s case [1873] 
8 Ch. App. 254- 

2. Black &. Co.’s case (supra) at p. 262. 

3. Scinde Ry. Co. [1874] 9 Ch. App. 557, 559. u 1 in 

4. Delhi Bank’s case [1871] 15 Sol. Jo. 923 ; see also the judgment of North 
Flack’s case [1894] 1 Ch. 369 and of Buckley J. in Anglo-Oriental Carpet 

[1903] 1 Ch. 914, 918. 

5. Ex parte Watkin [1875] 1 Ch. D. 130. 
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be liable in his capacity of trustee for negligence 1. The liquidator is only the company s 
agent appointed by the Court and there is no parallel between his position and that 
of the trustee of a bankrupt or of the sheriff as to property taken in execution, for the 
purpose of dealing with the company’s property 2. See notes to s. 179. 

Although the liquidator is substituted for, and enforces the rights of, the creditors 
New ri hts * n r ‘£kt of the company, yet the winding up order calls into existence new 
and liabili- rights and liabilities and equities which, though they might have been set 

ties in U p against the company, cannot prevail against the liquidator as represent 

winding up. . ^ 

ting the creditors 3. 

If money has been paid to a liquidator under mistake of law he, being an officer of 
the Court, would be ordered to refund 4. 

The property of the company attached before the liquidation does not however 
vest in the liquidator. The powers of the liquidator differ in this respect 
dator’s from those of the receiver of an insolvent’s estate in whom the property 

powers. vests under the provisions of the Insolvency Act 5. 

A solicitor engaged by the company is bound to make over to the liquidator any 
document that has come into his possession since, but not prior to, the winding up 


order 6. 

As between the liquidator and the company’s mortgagees the former is entitled to 
the custody of books and documents which are not necessary to support the mortgagee’s 

title 7. 

As to the resemblances and distinctions between bankruptcy and winding up see 
cases collected in Buckley, 10th ed. p. 374. 

178 A. (i) The official liquidator shall within a month from 

C mittee of ^ ate order for the winding up of a company con- 

inspectiori in vene a meeting of the creditors of the company (as ascer- 
compulsory tained from the books and documents of the company ) for 

win mg up ' the purpose of determining whether or not a committee of 
inspection shall be appointed to act with the liquidator , and ivho are 
to be members af the committee, if appointed. 

(2) The official liquidator shall within a week from the date of 
the creditors' meeting convene a meeting of the contributories to 
consider the decision of the creditors and to accept the same with or 
without modifications. 

(3) If the contributories do not accept the decision of the credi¬ 
tors in its entirety it shall be the duty of the official liquidator to apply 
to the Court for directions as to whether there shall be a committee of 


1. 

2. 

3. 



5. 

6 . 
7. 


Knowles v. Scott [1891] 1 Ch. 717 ; Hill’s Waterfall &c. Co. [1896] 1 Ch. 947. 
Farrow’s Bank [1921] 2 Ch. 164. 

Burgess’s case [1880] 15 Ch. D. 507, 511 ; Whitehouse &. Co. [1878] 9 Ch. D. 595, 
599 ; National Funds Assurance Co. [1878] 10 Ch. D. 118 125 ; Ex. p Hatcher 
1879] 12 Ch. D. 284 ; Gill’s case [1879] 12 Ch. D. 755 ; Ex. p. Paine &. Layton 
1869] 4 Ch. App. 215 ; Prayan Prasad v. Gaya Bank [1931] P. 44, 10 Pat. 249. 

2x. p. Simmonds [1886] 16. Q. B. D. 308; re Brown [1886] 32 Ch. D. 597 ; Opera 
Ltd. [1891] 2 Ch. 154, 3 Ch. 260. 

Amrita v. Anukul [1915] 20 C. W. N. 358. 

Rapid Road Transit Co. [1909] 1 Ch. 96. 

Engel v. South Metropolitan Brewing &. Bottling Co. [1892] 1 Ch. 442. 
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inspection and, if so, what shall be the composition of the committee, 
and who shall be members thereof. 

(4) A committee of inspection appointed under this section shall 
consist of not more than twelve members being creditors and contribu- 
tories of the company or persons holding general or special powers of 
attorney from creditors or contributories in such proportions as may be 
agreed on by the meetings of creditors and contributories , or as, in case 
of difference, may be determined by the Court . 

( 5 ) The committee of inspection shall have the right to inspect 
the accounts of the official liquidator at all reasonable times. 

(6) The committee shall meet at such times as they may from 
time to time appoint , and, failing such appointment, at least once a 
month, and the liquidator or any member of the committee may also 
call a meeting of the committee as and when he thinks necessary. 

(7) The committee may act by a majority of their members pre¬ 
sent at a meeting, but shall not act unless a majority of the committee 
are present. 

(8) A member of the committee may resign by notice in writing 
signed by him and delivered to the liquidator. 

(9) If a member of the committee becomes bankrupt, or com¬ 
pounds or arranges with his creditors, or is absent from five consecutive 
meetings of the committee without the leave of those members ivho to¬ 
gether with himself represent the creditors or contributories, as the case 
may be, his office shall thereupon become vacant. 

( 10 ) A member of the committee may be removed by an ordinary 
resolution at a meeting of creditors if he represents creditors, or of con¬ 
tributories if he represents contributories, of which seven days’ notice 
has been given, stating the object of the meeting. 


(11) On a vacancy occurring in the committee the liquidator 
shall forthwith summon a meeting of creditors or of contributories, as 
the case may require, to fill the vacancy, and the meeting may, by 
resolution, re-appoint the same or appoint another creditor or contribu¬ 
tory to fill the vacancy. 

(12) The continuing members of the committee, if not less than 
two, may act notwithstanding any vacancy in the committee. 


This section is new. It has been inserted by the Companies (Amend- 
Amend ' ment) Act, 1936, and is based on s. 199 of the English Act of 1929. Follow- 
ment# ing the provisions of ss. 198 and 199 of the English Companies Act, 1929, 

provisions have been made in this section for the appointment of a committee of inspec 
tion in a compulsory winding up. The section has also defined the powers, duties See. 
of such committee of inspection, and made provisions for their procedure and removal 
of members thereof. 
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A member of a committee of inspection is in a fiduciary relation with the in¬ 
solvent’s estate. Therefore any transaction with the latter is void 1. In the last cited 
case the validity of the appointment of a limited company as a member of a committee 

of inspection was doubted. 

179 . The official liquidator shall have power, with the sanc¬ 
tion of the Court, to do the following things : 

official (a) to institute or defend any suit or prosecution, or 
liquidator. other legal proceeding, civil or criminal, in the 

name and on behalf of the company ; 

(b) to carry on the business of the company so far as 
may be necessary for the beneficial winding up of 

the same ; 

(c) to sell the immoveable and moveable property of 
the company by public auction or private contract, 
with power to transfer the whole thereof to any 
person or company, or to sell the same in parcels *, 

( d ) to do all acts and to execute, in the name, and on 
behalf of the company, all deeds, receipts, and 
other documents, and for that purpose to use, 
when necessary, the company’s seal ; 

(e) to prove, rank and claim in the insolvency of any 
contributory, for any balance against his estate, and 
to receive dividends in the insolvency, in respect 
of that balance, as a separate debt due from the 
insolvent, and rateably with the other separate 
creditors ; 

(/) to draw, accept, make and indorse any bill of ex¬ 
change, hundi or promissory note in the name 
and on behalf of the company, with the same 
effect with respect to the liability of the company 
as if the bill, hundi, or note had been drawn, ac¬ 
cepted, made or indorsed by or on behalf of the 
company in the course of its business ; 

(g) to raise on the security of the assets of the com¬ 
pany any money requisite ; 

( h ) to take out, in his official name, letters of ad¬ 
ministration to any deceased contributory, and to 
do in his official name any other act necessary for 
obtaining payment of any money due from a con¬ 
tributory or his estate which cannot be conve¬ 
niently done in the name of the company ; and in 
all such cases the money due shall, for the purpose 


1. Exp. Greaves [1937] 1 Ch. 499 C. A. 
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of enabling the liquidator to take out the letters 
of administration or recover the money, be deemed 
to be due to the liquidator himself: Provided 
that nothing herein empowered shall be deemed 
to affect the rights, duties and privileges of any 
Administrator General. 

(i) to do all such other things as may be necessary 
for winding up the affairs of the company and 
distributing its assets. 


An order under a compulsory winding up in general terms giving the liquidator 

Order in P ower to do act9 wit ^ out the previous sanction or interference by the 
general Court may be made 1. But an order in general terms will not be readily 

terms may made 2. As to whether or not a general sanction includes a power to 

compromise, see the case noted below 3. 

It is the duty of the Court to settle the list of contributories, to rectify the register 
of members, if necessary 4, and to make calls 5. But the High Court may by rules 
enable or require the official liquidator to perform these duties, provided that the official 
liquidator shall not, without the special leave of the Court, rectify the register of mem' 

bers or make any call 6 . The Calcutta High Court in a recent case 7 has 
tor's 1 ^ observed that in India, as distinct from England, there is at present no 
powers provision by which the liquidator in a compulsory winding up can make 

under a ca n without coming to the Court. But it is apprehended that in this 


authority. re8 P ect there i9 little distinction between the Indian and the English 

Act, for the proviso mentioned above exists in the English Acts sub¬ 
stantially 8 . 

The defendant to proceedings brought by the liquidator cannot take the objection 
that the sanction of the Court has not been obtained. The Court’s sanction may 
sometimes be inferred from the general authority given to the liquidators on t 

appointment 9. 

On the appointment of a liquidator all the powers of the directors cease 10. “The 
Company when in liquidation”, observed Lord Watson, although by no means e , 

could no longer act by its directors and appoint or employ agents capable 
?iw Ct ° r9 ’ ° f the corporation or its estate, and was represented by the 

IZT liquidator who could not himself catty on its business without the spectal 

leave of the Court” 11. 


1. Rochdale &c. Co. [1879] 12 Ch. D. 775 ; see London Quays and Warehouse 

2. Britarmitfp.^BTB*. Sodety^[1890] W - N ; n 7°’r^OO ^'l^T 220. 

3. South Eastern of Portugal Ry. [1869] 20 L. T. 800, 21 L. T. 

4* S. 184 post. 

5. S. 187 post. 

6. S. 246 post. , rnnl11 p 6Q7 36 C. W. N. 409. 

7. Montgomery v. Sikdar Iron Works T 173 0 f the English Act of 1908. 

8. Vide 9 . 220 of the English Act of 1929 and s. 1 /J or 

9. Turquand v. Kirby [ 1897 ] L. R- 4 Eq. 123. Gosling v. Gaskel [189/) 

10. Fowler v. Broad’s Night Light Co. [18931 
A. C. 575, 587 ; cf. s. 208A (2). 

11. Gosling v. Gaskell, (supra) at pp- 5 o 7 -oo. 
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Where there is a question of competition between a liquidator and a receiver 
L' uidator a PP°l ntec 3 by the Court at the instance of the debenture-holders or mort- 
and gagees, the Court will ordinarily in the exercise of its discretion give prefer* 

receiver. ence to t h e liquidator 1. 

Cl. (a). Where a company is the plaintiff or defendant in a suit, the liquidation 
of the company does not make any difference. The change brought about by the 

liquidation in regard to the suit is merely that in the conduct of its 

Suit by or d e f en ce : the company before liquidation will act through the directors, 
cornjfany but during liquidation through the liquidator 2. In a suit against a company 

since gone into liquidation the official liquidator cannot be substituted 

in place of the company, but the title of the suit should be amended as follows : “. 

Ltd. (now in liquidation) being represented by.liquidator” 3. 

It was recently held by the Court of Appeal in England that this clause did not 

enable a liquidator to bring an action in the name and on behalf of a company which 

had no existence, e. g., a foreign company which had been dissolved by the laws of that 
country and that it only enabled a liquidator to enforce any cause of action which the 
company suing in its own name could enforce 4. But this decision has been reversed 
by the House of Lords which has held that the order for winding up having been 
validly made, the order under s. 191 of the English Act of 1929 (corresponding to s. 179 
of the Indian Act) permitting the liquidator to bring the action in the name and on 
behalf of the company was .rightly made and the action so brought was properly 

constituted 5. 


If the liquidator brings or defends an action in the name of the company, he is not 

personally liable for costs 6 ; but if he takes proceedings in his own name, 

Liability he will be personally liable 7. If he appeals without leave and his appeal 
for costs. 

is dismissed, he will be ordered to pay the costs out of his own pocket 8. 
If the liquidator applies for leave to appeal, he will, as a rule, be entitled to the costs of 
his application, unless the appeal would be frivolous 9. 


If an action is pending to which the company is a party, and the liquidator decides 
to prosecute or defend the proceedings for the estate, the estate must be treated as the 
party litigant and must in case of failure pay the costs, and they are payable in full out 
of the assets in priority of the costs of winding up 10. The mere fact of the judgment 
obtained against a liquidator being under appeal does not affect the application of the 
last cited case 11. 


1 . Per Buckland ]. in Kharkharee Collieries Ltd. [1932] C. 76, following Barney v. 
Joshua Stubb Ltd. [1891] 1 Ch. 475. 

2. Dawsons Bank v. Nippon &.c. Kaisha, Ltd. 11935] P.C. 79, 39 C.W.N. 657, 61 C. 
L. 239, 37 Bom. L. R. 544 P. C. See also Lyallpur Bank v. Mandhar Lai [1936] 
L. 152, 161 I. C. 662 and Currembhoy & Co. v. Creet [1930] C. 113, 57 Cal. 170, 
50 C. L. J. 208, 123 I. C. 250. 

3. Tapesh v. Nator City Bank, decided on 2nd December, 1933 (unreported) Misc. 

Rules 1410 1411 of 1933, Calcutta High Court. 

4. Russian English Bank v. Baring Bros. &. Co. [1935] Ch. 120 C. A. 

5. Russian & English Bank v. Baring Bros. & Co. [1936] 154 L. T. 603. 

6 . Fraser v. Brascia S. T. Co. [1887] 56 L. T. 771. 

7 . Powell and Sons [1896] 1 Ch. 681 . 

8 ‘ FfX??\ case l 1874 l 9 ch - App. 355 ; Kayesth T. &. B. Corpn. v. Satnarain 

[1921] 19 A. L.J. 262. 

9. Silver Valley Mines [1882] 21 Ch. D. 381. 

10 . Re Wenborn & Co. [1905] 1 Ch. 413. 

11. Thomas Free & Sons [1911] 56 Sol. Jo. 175. 
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Where the party to a proceeding under s. 145 of the Code of Criminal Procedure is 
not the company but the liquidator and though the latter happens only to be a party by 
reason of the fact that he is clothed with that character, tor the purposes of a proceeding 
under s. 145 he is to be regarded as a separate personality responsible for the action of 
his men, though he may be in fact acting on behalf of the company 1 . 

A successful litigant with the company is prima facie entitled to be paid imme¬ 
diately the cost ordered to be paid in full. The onus is on the liquidator to show that 
immediate payment cannot be made, or that other persons have claims in priority or 
ranking pari passu 2. Where the costs are to be paid by the liquidator personally and he 
is to be at liberty to retain them out of the assets of the company, such costs rank even 
before the costs of realization 3. Actual expenses of realization mean strictly the costs 
of a sale of the assets and do not extend to bill of costs of the liquidator’s solicitor 4. 

When the liquidator does not sue or defend in his own name, but in that of the 
company, there is no jurisdiction to order the liquidator to pay costs personally any 
more than the directors of a going company can be ordered to pay costs 5. But if he 
takes proceedings in his own name he will incur a personal liability 6 ; and if he appeals 
without leave and his appeal is dismissed, he will be ordered to pay the costs out 
of his own pocket 7. Where the liquidator is the applicant and fails, the proper 
order would be, as between himself and the adverse party, that he do pay costs without 
prejudice to any application that, as between him and the estate, the costs be paid out 
of the estate 8 . 

In the appeal Court if a liquidator be the appellant and fails, he will be ordered 
personally to pay the costs 9, which he may recover from the estate. But if the 
proceedings be in the Court which has the control of the winding up, it may at once 
determine whether as between the liquidator and the estate, the cost will come out of 

the estate 10 . 

Where in an order winding up a company there was no order as to costs by the 
appellate Court, it was open to the liquidator under the direction of the Court to allow 
payments of costs, incurred by the directors, to a reasonable amount, if he is satisfied 
that they were so incurred bona fide in the interest of the company 11. Where a 
company passed a resolution for voluntary winding up and a creditor shortly after that 
filed a petition for compulsory winding up which was opposed by the voluntary liqui 
dator, costs of the latter were properly allowed in the discretion of the Court 12. 

Where costs aTe ordered to be paid by the liquidator out of the assets of 
the company, then in case the assets are insufficient to pay these costs and the costs o 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 


S. N. Mukherjee v. Krishna Dass [19331 C. 433. 

London Metallurgical Co. [1895] 1 Ch. 758. 

Dominion of Canada Plumbago Co. [1884] 27 Ch. D. 33 C. A. 

Re Bright [1903] 1 K. B. 735. u &. Co. 

Fraser v. Brascia S. T. Co. (supra) ; but see Van den Hurk v. Martens <*. 

[19201 1 K. B. 850. 

Powell &. Sons (supra). _ ^ _ ncnil 19 A L. 1. 

Ferrao’s case (supra) ; Kayesth T. &. B. Corpn. v. Satnarain [ J 

Consols Insurance v. Wood [1865] 13 W. R. 492 ; Van den Hurk v. Mar 

Hounslow Brewery [1896] 12 T. L. R. 323 ; Powell &. Sons (sup )• g.^, 3 ch. 

I. Bolton Gl Co. 11895] 1 Ch. 333, overruling Staffordshire Gas Co. [1 * 

523 ; see also Smallpage’s case [1885] 30 Ch. D. 598. -.g 

J. B. Moolla v. Official Liquidator [1929] R. 139, 7 Rang. 34, 1 7 
William Adler &. Co. [1935] Ch. 138 C. A. 
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the winding up, the former are entitled to payment in priority 1. Where in arbitration 
proceedings the liquidator is in the position of a defendant and an award is made 
against the company, the costs of the reference and award should not be ordered to be 
paid by the liquidator personally with a right to re-imbursement out of the assets of the 
company, but should be ordered to be paid by the company 2. If however the liqui¬ 
dator applies for the statement of a special case at the hearing of which he fais e, as 
being there in the position of a plaintiff, may be ordered to pay the costs of the hearing 

with a right to re-imbursement 3. 

Where a winding up order is discharged the liquidator is not entitled, as against 
any person, his remuneration or costs 4. His only claim is as against the assets of the 
company and then only so far as without interfering with the rights of the secured 
creditors 5. The liquidator is, as a rule, entitled to his costs out of the estate and they 

are generally left to the liquidation Judge 6. 

The adverse litigant, if he be the defendant, may apply for security for costs under 


s. 28 °. 

A liquidator as such has no right of audience in a suit on the original side or t e 
Right of High Court to which the company is a party. A company cannot appear 
audience. in per son and must appear by either counsel or solicitor 7. 

The solicitor appointed by the liquidator will be deemed to have contracted to 
... act for the company with recourse to the assets for payment 8, and as such 

appointed has no claim against the liquidator personally 8. This applies in the case 
by iiqui- Q f a solicitor to the voluntary liquidator 9. In complicated cases the liqui- 
dat ° r * dator should be advised by a Vakil dissociated from either side 10. 

The Court will not encourage a liquidator in resisting, especially on technical 
‘dator g roun< ^ s > claims to which manifestly there is no defence 1 1. The Court 
must be will also insist on the liquidator as its officer to act in an upright manner 
upright. even to the company’s opponents ; but he must not be generous at other 


people’s expense 12. 

Where the registration of an out and out transfer of shares has not been obtained 
Registra- ky any falsehood or concealment, the company is bound by such registra¬ 
tion of tion, and the liquidator is not entitled to take advantage of any equitable 
transfer. tights which the transferee may have as against the transferor to have the 

transfer set aside 13. 

An official liquidator is not entitled by summary order to a refund of money 
realized by a creditor before the winding up order was passed but after the 
Summary com p a ny has passed a resolution stopping payment of debts. The liqui¬ 
dator in such a case has to institute a regular suit like other claimants to 
recover the amount realized by such creditor 14. 


1. Home Investment Society [18801 14 Ch. D. 167 ; Dominion of Canada Plumbago 
Co. (supra). 2. Van den Hurk v. R. Martens &. Co. (supra). 

3. Ibid. 4. Allison See. Ltd. [1904] 2 K. B. 327. 

5. Anglo-Austrian <Stc. Union [1895] 2 Ch. 891. 

6 . Silver Valley Mines [1882] 21 Ch. D. 381 C. A. 

7. Rawlins, Kerr &. Co. [1937] 41 C. W.N. 424. 

8 . Ex parte Watkin [1875] 1 Ch. D. 130. 

9. See notes to s. 217 and Sanitary Burial Assn. [1900] 2 Ch. 289. _ T 

l0» Ripon Press &.c. Co. v. Gopal Chetti [1932] P. C. 1, 36 C.W.N. 54,54 C.LJ. 439. 

11. General Share &.c. Co. v. Wetley Brick Sc Pottery Co. [1882] 20 Ch.D. 260 C.A* 

12. Re Condon, ex p. James [1874] 9 Ch. App. 609 ; re Opera Ltd. [1891] 2 Ch. 154. 

13. Lindlar’s case [1910] 1 Ch. 207, 312. 

14. Tarachand v. People’s Bank of India [1915] 29 I. C. 265. 
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party’s 
right to 
discovery. 


Authority 
to bid at 
sale. 


The liquidator is in the position of a receiver and manager of partnership assets 
appointed by the Court. Under s. 241 an order may be obtained fox 
of 8 book^ n inspection of books of the company and it will be the liquidator’s duty 
&.C. to give every assistance and facility in finding out the relevant books 

and papers ; but he cannot be called upon to make an affidavit of 
documents 1* 

Where the liquidator represents the company as a party litigant, the adverse party 
Adverse has to obtain from him the same measure of discovery as he would 

from any other litigant 2. Discovery may also be obtained from the 
liquidator in his personal as distinguished from his representative character 
upon a proper case being made out 3. 

A Judge in liquidation has no jurisdiction to make any order giving the liquidator 
leave to bid at an auction sale. He can of course give any direction to him 
to take such legal steps as he desires to take in accordance with the general 
provisions of the law ; but the granting or refusing of permission to bid 
at a sale is clearly a matter for the execution Court 4. 

Cause of action for the liquidator to realize contributions from the 
contributories arises only on the appointment of the liquidator 5. 

Cl. (a). A proceeding started by the liquidator is not initiated in his personal 
Proceed- capacity but in the name and on behalf of the company, and it must be 
mg by deemed as if the proceeding is being continued not only in the interest of 

liquidator. t ^ e com p an y, but actually by the company through its liquidator 6. 

Cl. (b). What is necessary for the beneficial winding up of a company will be 
determined by the Court having regard to all the circumstances and in¬ 
cludes “mercantile necessity” 7. “The company when in liquidation,” 
observed Lord Watson, “although by no means defunct, could no longer 
act by its directors, and appoint or employ agents capable of binding the 
corporation” 8. Without the special leave of the Court 8 a liquidator 
cannot carry on the business of the company with the view of making a profit for the 
company 7, or for facilitating reconstruction 7. Contracts may be made for the purpose 
of beneficial winding up of a company 7 and the onus of proving that a contract is not 
beneficial lies upon the party objecting to it 9. It is only for the purpose of administra¬ 
tion and realization that the business can be continued ; if a majority carry a resolution 
which goes beyond this, the minority are entitled to a declaration that it is ultra vires 10. 
But a contract not required for the beneficial winding up may be binding between the 


Cause of 
action. 


What is 
for the 
beneficial 
winding 

up. 


1 . 

2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 
9. 

10. 


Mutual Society [1882] 22 Ch. D. 714. 

Barned’s Banking Corpn. [1867] 2 Ch. App. 350. 

Sir John Moore Gold Mining Co. [1877] 37 L. T. 242. 

Bank of Upper India v. Skinner [1927] A. 681, 103 I. C. 293, 25 A.L.J. 891. 

J. H. Chandler Co. [1926] A. 550, 48 All. 580 ; see also Union Bank Ltd. 
[1925] A. 518, 47 All. 669 ; Prayan Prasad v. Gaya Bank [1931] P- 44, 10 Pat. 249, 

Shiam Lai v. Liquidator U. P. Oil Mills Co. [1933] A. 789 (F. BJ, [1933] 
A. L. J. 1203. 

Wreck Recovery &c. Co. [1880] 15 Ch. D. 353 C. A. 

Per Lord Watson in Gosling v, Gaskell (1897] A.C. 575 at pp. 587-oo. 

Hire Purchase <kc. Co. v. Richens [1887] 20 Q.B.D. 387 C. A.; Bank of South 
Australia [1895] 1 Ch. 578. 

Re Batey, ex pane Emmanuel [1881] 17 Ch. D. 35 C. A. 
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company and the person with whom it is made, although as between the shareholders 

and officers of the company it may be open to objection 1. 

The costs of carrying on the business may not be chargeable as costs of preservation 
in priority to the claims of debenture-holders 2. If goods are sold and bills given by the 
Costs of purchaser which have not matured at the commencement of the winding 
carrying on up, the liquidators can collect the bills or discount them without embark- 
business. i n g on new business. 

Where it would be clearly for the benefit of the creditors that a further sum should 
be advanced for completion of a certain transaction, even a provisional liquidator would 

be justified in advancing the money 3. 

As to voluntary winding up, see s. 205 and notes thereto. 

Cl. (c). This clause makes the official liquidator’s power to sell whether by auction 
or by private treaty conditional on the sanction of the Court; but this must 
Transfer by be exerc i 9e d with judicial discretion having regard to the interests of the 
liquidators. CQmpany and iCg cre ditors 4. This clause means that the liquidator can 

finally dispose of the property, once he has got the sanction of the Court. It does not 
mean that he has power merely to invite offers and to submit them to the Court for 
approval 5. Any sales or contract of sale effected by the liquidator in pursuance of 
the Court’s sanction previously obtained are not merely conditional agreements subject 
to subsequent confirmation by the Court. Hence, where the District Court has given 
the official liquidator a general permission to sell the properties (provided that a certain 
price was obtained) and has expressly sanctioned the contract of sale entered into by 
the official liquidator for a sum considerably in excess of the stipulated price, the Court 
cannot revoke its own sanction so as to nullify the contract of sale 5. 


A claim by a company against its directors for misfeasance is a chose in action and 
can be sold under this section 6. As to the Court’s jurisdiction to sanction the recons¬ 
truction of a company by sale of its assets to a new company or to another company, see 
the cases noted below 7. 

Where the official liquidator sells a decree standing in the name of the directors by 
auction, and the liquidator assigns the decree to the purchaser with the sanction of the 
Court, the principle of O. 21, r. 90 C. P. C. do not apply and the Court cannot set aside 

the sale 8. 


Cl. (d). Documents executed under this clause are the company’s documents, and 
Company’s a covenant m a lease to a company against assignment is broken by an 
documents, assignment by the liquidator 9. 

Where a fixed deposit receipt issued by a bank which has since gone into liquida¬ 
tion is in the name of several persons and is not payable to “either or survivor,” the 
liquidator is not bound to pay the dividend to any one or more of the joint holders of 
the receipt without obtaining a discharge from all the holders 10. 


1. Bateman &. Co. v. Ball [1912] 56 L. J. (Q. B.) 291 ; Hire Purchase &c. Co. v. 
Richens (supra). 2. Exp. Grissel [1876] 3 Ch. D. 411* 

3. Commercial Bank Corpn. [1866] 1 Ind. Jur. N. S. 335. 

4. Gordon v. Kanthimathinatha [1926] 97 1. C. 295. 

5. Routhmall v. Nagarmall [1940] M. 179, [1940] 1 M. L. J. 107, 50 M. L. W. 879. 

6 . Park Gate Waggon Co. [1881] 17 Ch. D. 234 ; Cf. Wood v. Woodhouse [1896] 
W. N. 4. 

7. Agra &. Mastetman’s Bank [1866] 15 L. T. 408, 12 Eq. 509 n. ; Albert Life Assu¬ 
rance Co. [1871] 6 Ch. App. 381 ; Bank of South Australia [1895] 1 Ch. 578. 

8 . Ramanuja v. Sundara [1937] M. 176. 

9. Farrow’s Bank [1921] 2 Ch. 164. 

10. Gokul Chand y. Doaba Bank [1918] 44 I. C. 848. 
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When a liquidator appointed by the Court performs a contract of the company 
without disclaimer or purports to make a new contract on its behalf, there 
Contracts, is no presumption that he does so in his personal capacity, even though he 

does not describe himself as liquidator ; and his position in this respect is 
not altered by the new s. 230A which gives him the right to disclaim any contract which 
he thinks onerous 1. “In my view,” observed Lawrence ]., “the position of a liquidator 
appointed by the Court is not the same as that of a receiver appointed by the Court. A 
liquidator is the agent of the company 2, a receiver is not 3. It is true, both are appoint¬ 
ed and can be dismissed by the Court and both control the assets of the company and 
may have to carry out the contracts of the company ; but the liquidator acts for and in 
the interests of the company, whereas the receiver and manager acts in the interests of 
the debenture-holders and not for the company” 4. 

Although liquidation proceedings may be expected to come to an end at any time, 
it does not excuse the liquidator from fixing the period of employment in the case of an 
employee, and where no term is fixed, an employee on a monthly salary is entitled to 
notice when his services are to be terminated 5. 

Where a liquidator makes an application for leave to disclaim an onerous lease, the 
Court may properly balance the advantages and disadvantages of a disclaim- 
Disclaimer. er to gained by the liquidator in relation to the assets, and by the 
persons affected by the disclaimer. Where lessors who are entitled to appear would 
suffer substantial injury if the disclaimer were allowed, the Court will, in the exercise of 
its discretion, disallow it 6. 

Cl. (e). “The debt due to the liquidator is”, observed Jessel, M. R., “distributable 
among the creditors, and the debt due to the individual from the company 
Set off. would only rank with the view of obtaining a dividend for the creditor for 

the amount due. The two debts are not applicable to the same purpose, 
and could not properly be made subject of set off” 7. In the case of insolvency of a 
contributory who is also a creditor, the debt may however be set off against calls under 
s. 161. But until the insolvency there is no right of set off 8. A bankruptcy notice 
must be in the name of the company and not of the liquidator 9. 

Where a creditor is a member of a partnership firm, a debt alleged to be due by 
the latter to the company cannot be set off against the separate debt due by the company 

to the partner 10. 

Where the set off claimed is not legally recoverable being time barred and the 
parties do not fill the same character in respect of the set off as they do in respect of the 
suit, set off will not be granted 11. 

1. Stead, Hazel &. Co. v. Cooper [1933] 1 K. B. 840, following Exp. Watkin [1875] 
1 Ch. D. 130, 133 & 134. 

2. Exp. Watkin (supra). 

3. Burt, Boulton &. Hayward v. Bull [1895] 1 Q. B 276. 

4. Stead, Hazel & Co. v. Cooper (supra) at p. 843. 

5. Diwan Chand v. Fateh Chand &. Co. [1935] L. 917. 

6 . Katherine et Cie, Ltd. [1932] 138 L. T. 226. 

7. Whitehouse Co. [18781 9 Ch. D. 595 at p. 599. 

8 . Re G. E. B. [1903] 2 K. B. 340. cnn ’ 

9. Re Winterbottom [1886] 18 Q. B. D. 446 ; Re Nance [18931 1 Q, B. 590. ' 

10. Pennington &. Owen Ltd. [1925] Ch. 825 C. A. In this case the princip e 

down in Turner v. Turner [1911] 1 Ch. 716 was held to be inapplicable. 

11* Alliance Bank of Simla v. Feroz Shah 11936] Pesh. 57, 160 I. C* 908, ° o~ 

A. Bharat v. Chet Ram [1934] A. 427, [1934] A. L. J. 286, 150 I. C. 105. 
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Cl. (f). As to the Court’s sanction to the liquidator accepting or negotiating bills, 
Negotiable see t * ie cases noted below 1. The power given to liquidators to endorse 
instru- promissory notes, being a power given by the statute, cannot be delegated in 

ments. the a b 3ence 0 f a statutory provision for such delegation. Consequently, an 

endorsement of a promissory note by the agents appointed by the liquidators conveys no 
title in law to the assignees. The assignment being void ab initio, no subsequent ratifica¬ 
tion by the liquidator can validate it 2. 

After dissolution of the company the liquidator has no power to indorse a promis¬ 
sory note 3. 

Cl. (g). The assets include all contributions which the liquidator is entitled to get 
from the members past or present, as well as all assets which have been 
Meaning of misappropriated as against creditors 4. The realized assets of a company 
assets. divided among the shareholders in pursuance of a resolution are assets 

within the meaning of this clause 5. 

In England it has been held that in the winding up of an insurance company the 
deposit made with the Government forms assets of the company available for distribution 
among all its creditors generally, and is not primarily applicable to the satisfaction of the 
claims of the policy-holders 6. But this is not so in India; see s. 8, Insurance Act IV 


of 1938. 

Where in response to an advertisement for a sale of a company’s property, a person 
offered either to take a mortgage or to purchase the property on certain terms, he will 
not be allowed to act otherwise than in the way promised, first , as the liquidator has 
acted in the mannar suggested and has thereby changed his position ; secondly , the offer 
having been accepted should be regarded as a valid and binding contract 7. 


Cl. (h). The official liquidator need not take out letters of administration to 

r the estate of a deceased shareholder before settling the list of 
Letters ot 

adminis- contributories 8. 
tration. 

Cl. (i). The liquidator cannot consider a mere matter of pity or mercy. He 
must make out a case that the compromise will be beneficial to the company, for 

example, that there is a contested claim and if the compromise is entered 
Compro- into, the payment would be very much sooner than if the claim wa9 
mlSe * contested, or on similar grounds. The Court has no jurisdiction to compel 

an unwilling liquidator to compromise a debt due to the company in liquidation 9. 
In Pearson’s case 10 the Court of appeal has held that the Court has no more power to 
compel the liquidator to accept a compromise than to compel an ordinary suitor to 
take less than what is due to him. The only power is in the liquidator with the sanc¬ 
tion of the Court. There is no power in the Court to order a compromise, whether 
the liquidator recommends it or not. 


1 . Ebow Vale Co.’s Claim [18691 8 Eq. 14 ; Gladestanes &. Co.’s case [1866] 1 Ch. 
App. 538. 

2. Sankamma v. Anantha [1940] M. 882, [1940] 2 M. L. J. 309, [1940] M. W. N. 796. 

3. Ramchandra v. Kandasami [1895] 18 Mad. 498. 

4. Stringer’s case [1869] 4 Ch. App. 475. 

5. Ganges Steam Tug Co. [1891] 18 Cal. 31. 

6 . See South East Lancashire Insurance Co. [1935] Ch. 225, C. A. 

7. Union Indian Sugar Mills Co. [1930] A. 330, [1930] A. L. J. 305, 127 I. C. 428. 

8 . Sorabji v. Iswardas [1895] 20 Bom. 654. 

9. Peoples Bank of N. India [1939] L. 497, [1939] Lah. 324 ; Chiragh Din v. O. L. 
Peoples Bank of N. India [1939] Lah. 299. 

10. [1872] 7 Ch. App. 309 ; see also Hankey’s case [1872] 26 L. T. 358. 
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The contributions and assets with other properties of the company form a common 
fund to be applied in the manner directed by the Act 1 after satisfying the 
DUtribu- claims of its secured creditors who are not bound to avail themselves of 

i 

the winding up proceedings, but may pursue their own remedies 2. The 
liquidator has, with the sanction of the Court, power to distribute shares 
of other companies forming part of the liquidating company’s assets instead of selling 


tion of 
assets. 


them 3. 

Before any distribution of surplus among the contributories the liquidator ought 
to take every means to satisfy himself that all creditors are paid, not only by advertizing, 
but by writing to those creditors of whose existence he knows, and by asking them 
if they have any claims against the company 4. A liquidator who has failed to see that 
the assets are applied in paying debts is liable to a creditor who has suffered damages 4. 
This rule would apply even before dissolution when the default is the result of neglect 
of duty, even though not wilful 5. In the undernoted case the Judicial Committee 
observed : “But that it should be regarded as a normal course of liquidation justifiable 
without explanation ; that a liquidator should pay the creditors merely a dividend on 
their debts, when surplus assets large in amount remain in hand, and should then allow 
the contributories without definition of their interests therein to take possession for 
themselves of these surplus assets seems to the Board a serious matter, and it is 
necessary, their Lordships think, to call attention to its impropriety” 6. “The duties and 
responsibilities of the liquidator are as serious in the liquidation of a private company 
as of any other” 6. 

It is the duty of the liquidators to decide what is properly due from the company 
to various claimants, and the liquidators are entitled to go behind decrees which they 
consider were not properly obtained 7. 

Subject to the rights of the secured creditors and certain other creditors who 
are to be paid in priority, the assets in a winding up are subjecr to a trust for the 
benefit of all the creditors and must be distributed on a footing of equality. The assets 
include all contributions which the liquidator is entitled to obtain from members or 
persons who have been members within a certain time before the winding up commen¬ 
ced, and all assets which have been misapplied and misappropriated as against the 
creditors and which a creditor has a right to have recouped 8. 


When the company is dissolved the statutory remedy of the creditors is gone, but 
the duty of the liquidator remains, and a contributory or creditor has a 
remedy f 8 Teme ^V at common law for injury caused to him by a breach of the liqui¬ 
dator’s statutory duty 9. 

The liquidator is not however liable for loss occasioned by the felonious acts o 


servants if properly selected 10. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


Webb v. Whiffin [18721 L. R. 5 H. L. 711, 724- 
Re Pound, Son &. Hutchins [1889] 42 Ch. D. 402 C. A. 
English &. Foreign Credit Co. [1884] 1 T. L. R. I. 
Pulsford v. Devenish [19031 2 Ch. 625 ; Argylls Ltd. v 
R. 355. 


. Coxeter [19131 29 T. 



Gore-Browne, 36th ed. p. 507. 

Ditcham v. Miller [19311 P. C. 203, 134 I. C. 324. , MQ40 , A 514, 

O. L. Gorakhpur Electric Supply Co. v. Siemens (India) Ltd. |194UJ A- 

[19401 All. 730, [19401 A. L. J. 739. 

Ganges Steam Tug Co. (supra). 

Pulsford v. Devenish (supra). . ^ f non] 

Jobson v. Palmer [1893] 1 Ch. 71 ; but see Lloyd v. Grace Smith Co. I 

A. C. 716. 
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Payment by the liquidator of statute-barred debts is improper and the money must 
be returned 1. 

“In a winding up”, observed Sir W. Page-Wood V. C., “the liquidator acts not 
merely for creditors, but for contributories and for the companies also. At the same 
time Legislature stopped short of saying that a winding up should be a bankruptcy. The 
liquidator does not act more for the creditors than he does for the company” 2. The 
liquidator is only the company’s agent appointed by the Court and there is no parallel 
Li ui between his position and that of the trustee of a bankrupt or of the sheriff 

dator’s as to property taken in execution, for the purpose of dealing with the 

position. company’s property. The cases in bankruptcy in which it has been held 
that a trustee in a bankruptcy can assign free from the bankrupt’s covenant against 
assignment without licence depend on the circumstance that the bankrupt’s leasehold 
interest vests in his trustee by operation of law, so that he is not an assign of the bank¬ 
rupt and consequently not bound by the covenant. These cases therefore have no appli¬ 
cation to a liquidator, because the company’s leasehold interest remains vested in the 
company after a winding up order and the liquidator acts on behalf of the company in 

assigning it 3. ' , . 

The official liquidator is also an agent of the Court for the purpose of liquidation. 

A decree obtained by the company before liquidation does not vest in the liquidator and 
he cannot take any proceedings in execution in his own name. Where such a decree is 
transferred to another Court for execution before liquidation, it can be executed by the 
transferee Court after liquidation on the application of the liquidator in the name of 

the company 4. 

The voluntary liquidator is bound to get all contracts for the allotment of shares 
otherwise than for cash filed with the registrar ; for such a liquidator is 
His duty. a j gQ an 0 ffi cer t h e company 5. The official liquidator should not 

become partisan in a dispute between two sets of contributories concerning the 
propriety of an order from which alone his authority proceeds. His only duty on 
an appeal against such an order is to take a position of complete impartiality 
and in the interests of the whole body of his constituent contributories, to be 
ready to inform the Court of any facts and circumstances in relation to the 
company’s affairs about which he might be asked 6. In this case their Lordships 
of the Judicial Committee severely condemned the partisan activities of the official 
liquidator. In such cases the liquidator should be assisted by a vakil equally dissociated 
from either side 7. Their Lordships strongly deprecated ex parte orders giving the official 
liquidator leave to oppose the appeal which enabled him, free of expense to the peti¬ 
tioners in relief to their responsibilities and already at a cost far in excess of any possible 
interest of theirs in the assets, to fight their battle with non-success and at what must be 
the inordinate expense to their opponents. “It is to be hoped”, observed their Lordships 
8 , “that orders like that of 14th November, 1928 will not in future be lightly made in the 
course of an Indian winding up.” 

1. Fleetwood See. Syndicate [1915] 1 Ch. 486. 

2. Marine Mansions Co. [1867] 4 Eq. 601 at p. 610. 

3. Re Farrow’s Bank [1921] 2 Ch. 164. 

4. Lyallpur Bank v. Mandhar Lai [1936] L. 152, 161 1. C. 662. 

5. Re X &. Co. [1907] 2 Ch. 92. v , 

6 . Ripon Press See. Co. v. Gopal Chetti [1932] P. C. 1 (8-9), 36 C. W. N. 54, ->4 
C. L. J. 439. 
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The official liquidator representing a company is in no different position from 
any one else against whom a stranger or a third party makes a claim. His only 
duty is to consider, and if he thiks it an admissible claim, to admit, and if he 
thinks it an inadmissible claim to reject it; and accordingly he is not bound to 

call on the claimant to appear before him 1 . 

“It is highly improper for any liquidator,” observed Lord Romilly, “to employ any 
of the company’s money in his hands in any loan whatever. Of course, if 
Lending f he c j oe9> anc j any profit is made out of it, that profit will belong to the 
money? 7 ^ owners of the money. It must never however be forgotten that no money 

can be lent on loan without some risk even for a short time. If therefore 
the persons to whom the loans are made should fail, the loss would fall with the 

greatest severity on the creditors and contributories of the company” 2 . 

This omnibus clause (i) does not however authorize the official liquidator to make 

a reference to private arbitration of the dues .of the company 3. 

This section is, by virtue of s. 276, applicable to an unregistered company wound 

Aoolicabi- up under s. 271. So in the bankruptcy of a contributory of an un- 
lity of the registered company the liquidator may prove for the estimate amount 
section. future calls 4. 

180 . The Court may provide by any order that the official 

Discretion liquidator ma, exercise any of the above powers with- 
Of official out the sanction or intervention of the Court, ana, 
liquidator. where an 0 ffi da l liquidator is provisionally appointed, 

may limit and restrict his powers by the order appointing nm. 

See notes to the previous section. 

181 . The official liquidator may, with the sanction of the 
Court, appoint an advocate, attorney or pleader en ¬ 
ded to appear before the Court to assist him in 

to omciai performance of his duties : Provided t at, w ^re 
liquidator, official liquidator is an attorney, he shall not appoint 

his partner, unless the latter consents to act without remunera- 

In liquidation ordinarily the appointment of the petitioning creditor 3 solicitors 
as solicitors for the liquidator is favoured especially where they are acqu 
sometime with the proceedings 5. In complicated cases the liquidator s ou 
by a vakil dissociated from either side 6. Although the liquidator may emp 

solicitor with the sanction of the Court, he is not just.fied ,n °bt«' « 
Employ- ex parte sanction. He is bound to have regard to the directions men 

ToUcitor - - 183 7, i.e., he should take the opinion of the creditors and con "b^ 

tories. The sanction to institute or defend legal proceedings ^ 

dispense with the necessity of obtaining express sanction to the employrn e--_— 

1. ]ohn 9 ton v. Official Liquidator [1939] R. 46. 

2. Re Anon. [1866] 15 L. T. 170. ta a T 1 810 

3. Dehra Dun Mussoree Tramways Co. [19281 A. 553, 2 

4. Ex p. Ball [1873] 10 Ch. App. 48. R 401 157 I. C. 1093 ; 

5. Jamnadas N. G. &. Pressing Co. [1935] B. 337, 37 Bom. • • J Ch. 174. 

ex p. Barnard [1892] 3 Ch. 307 ; Telescriptor Syndicate 11^.] l } 439 . 

6. Ripon Press &c. Co. v. Gopal Chetti [1932 P. C.. 1.36 C.W.N. 

7. Re Consolidated D. E. Manufacturers [1915] 1 Ch. 192. 


Provision 
for legal 
assistance 
to official 
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cular solicitor 1. The interests of the creditors are involved in the selection by the 
liquidator of a firm of solicitors who were not previously concerned in the proceedings. 
Such selection is always a matter of some importance and the Court accedes to an 
invitation to re-con9ider its ex parte decision on significant facts being brought to its 
notice 2. As to the form of authority, see re Vavasour 3. 

If the liquidator employs a solicitor, the former is not personally liable to him 4. 
The solicitor has a lien on any funds recovered through his instrumentality 5, and may 
obtain a charging order in respect of them 6. But the solicitor has no lien on documents 
coming into hi 9 possession after commencement of the winding up in respect of a debt 
existing before the winding up 7. 

182. (i) The official liquidator of a company which is 

Liquidator to being wound up by the Court shall keep, in manner 
keep books prescribed, proper books in which he shall cause to 

p^TeTfongs be made entries or minutes of proceedings at meetings, 
°f ™ eting b s and of such other matters as may be prescribed, and 
mit account any creditor or contributory may, subject to the com 
of his re - trol of the Court, personally or by his agent inspect any 

ceipts to ill 

Court. such books. 

(2) Every official liquidator shall, at such times as may he pres¬ 
cribed but not less than twice in each year during his tenure of office , 
present to the Court an account of his receipts and payments as such 
liquidator . 

( 3 ) The account shall be in the prescribed form, shall be made 
in duplicate , and shall be verified by a declaration in the prescribed 
form . 

( 4 ) The Court shall cause the account to be audited in such 
manner as it thinks fit and for the purpose of the audit the liquidator 
shall furnish the Court with such vouchers and information as the 
Court may require, and the Court may at any time require the pro¬ 
duction of and inspect any books or accounts kept by the liquidator . 

( 5 ) When the account has been audited, one copy thereof shall 
be filed and kept by the Court, and the other copy shall be delivered 
to the registrar for filing, and each copy shall be open to the inspection 
of any creditor, or of any person interested. 


Amend 

ment. 


By the Companies (Amendment) Act, 1936, the original s. 182 has been re¬ 
numbered as sub-s. (1) and sub-ss (2), (3), (4) and (5) have been added. 
These reproduce 9 . 195 of the English Act of 1929. For effect of the amend¬ 
ment see Introduction. 


1. London Metallurgical Co. [1897] 2 Ch. 262. 

2. Jamnadas N. G. Pressing Co. (supra); Consolidated D. E. Manufactures (supra); 
Ex p. Watkin [1875] 1 Ch. D. 180. 

3. [1900] 2 K. B. 309. 

4. Re Trueman’s Estate [1872] 14 Eq. 278. 

5. Re Massey [1870] 9 Eq. 367. 

6. Re Born [1900] 2 Ch. 433. 

7. Capital Fire Insurance Assn. [1883] 24 Ch. D. 408 ; Rapid Road Transit Co. 
[1909] 1 Ch* 96* 
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183 * (i) Subject to the provisions of this Act the official 

Exercise liquidator of a company which is being wound up by 
troioTU- Court shall in the administration of the assets of 
quidator’s the company and in the distribution thereof among 
powers. i ts creditors, have regard to any directions that may 
be given by resolution of the creditors or contributories at any 
general meeting or by the committee of inspection, and any directions 
given by the creditors or contributories at any general meeting shall in 
case of conflict be deemed to override any directions given by the com¬ 
mittee of inspection. 

(2) The official liquidator may summon general meetings 
of the creditors or contributories for the purpose of ascertain¬ 
ing their wishes, and it shall be his duty to summon meetings 
at such times as the creditors or contributories, by resolution, 
may direct, or whenever requested in writing to do so by 
one-tenth in value of the creditors or contributories, as the case 
may be. 

(3) The official liquidator may apply to the Court in 
manner prescribed for directions in relation to any particular 
matter arising in the winding up. 

(4) Subject to the provisions of this Act, the official liqui¬ 
dator shall use his own discretion in the administration of the 
assets of the company and in the distribution thereof among 
the creditors.. 

(5) If any person is aggrieved by any act or decision of the 
official liquidator, that person may apply to the Court, and the 
Court may confirm, reverse or modify the act or decision com¬ 
plained of, and make such order as it thinks just in the circums¬ 
tances. 

By the Companies (Amendment) Act, 1936, the words in italics have been added 
to sub-3. (1). 

Sub-8. (2). In the case of Radford & Bright 1, a meeting was summoned under this 


section. 

Sub-8. (3). In an application for sanction of a compromise or an arrangement 
between a company in liquidation and its creditors the Court would give 

directio effect to the wishes of the statutory majority, unless something is brought 

. to the attention of the Court to show that there has been some materia 

oversight or miscarriage 2. 

Where a majority in number of the creditors and contributories vote one way 
a majority in value vote the other way, the Court will decide the matter 2. The opin ^ 
of the majority in value should be given effect to especially when they are in favou 

the liquidator 3. 


J* [1901] l Ch. 272. 2. Bombay Cotton Manufg. Co. [1910) 12 Bom. L.R. 525 

3. Bloxwich Iron Steel Co. [1894] W.N. 11 1 , 38 S.J. 546. 
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tion of 
assets. 


Sub-s. (4). Where a person made a deposit to a company as security for the 
Distribu- performance of a contract, but stipulated that in the event of the company 

raising a loan secured by a debenture or mortgage, the sum deposited was 
to be forthwith invested in Government securities and to be earmarked 
in some manner satisfactory to the depositor, it was held that this did not create a 
fiduciary relation and no preference could be claimed by the depositor in respect of 
the assets of the company in the hands of its liquidator 1. 

Sub-s. (5). This sub-section does not apply to a case in which the act or decision 
of the official liquidator has been performed or made in pursuance of the Court’s express 
sanction 2. 

The petitioning creditors are persons interested in the appointment of the solicitors 
for the official liquidator and ought to be deemed to be persons aggrieved by the act of 
the officfal liquidator under this sub-section. They can therefore apply for reviewing 
ex parte order appointing a particular firm as attorneys 3. 


Ordinary Powers of Court. 


184. 


(i) As soon as may be after making a winding up 
order, the Court shall settle a list of contributories, 
with power to rectify the register of members in all 
cases where rectification is required in pursuance of 
this act, and shall cause the assets of the company to 
be collected and applied in discharge of its liabilities. 

In settling the list of contributories, the Court shall 
distinguish between persons who are contributories in their own 
right and persons who are contributories as being representa¬ 
tives of or liable for the debts of others. 


Settlement 
of list of 
contribu¬ 
tories and 
application 
of assets. 


0 ) 


S.86 C.P.C. 


S. 86 of the Code of Civil Procedure does not apply to proceedings under this 
section. It cannot be said that when a list of contributories is to be settled 
under this section, the Court is starting any proceedings analogous to that 
of a civil suit brought by a private person against a sovereign Prince or ruling Chief. It 
is not therefore necessary that before the list is settled the consent of the Governor 
General under s. 86 C. P. C. should be obtained 4. 

This section incorporates s. 38. On an application under this section the Court has 
power to decide any question relating to the title of the aggrieved person 
Court’s to have his name entered in or omitted from the register of members and 

creticmary £> enera lW to decide any question necessary or expedient to be decided for 

the rectification of the register. The exercise of the jurisdiction is discre¬ 
tionary having regard to the person who is the applicant and to all the facts and circum¬ 
stances of the case 5. 


1. Maneckji Petit Manfg. Co. [1932j B. 311, 34 Bom. L.R. 728. 

2. Routhmal v. Nagarmall [1940] M. 179, (19401 1 M. L. J. 107, 50 M. L. W. 879. 

3. Jamnadas N. G. Sc Pressing Co. (supra). 

4. O.L. Dehra Dun Mussorie E. Tramways Co. v. Nabha State [1936] A. 826 (F.B.), 
58 All. 742. 

5. Peninsular Life Assurance Co. [1936] B. 24, 37 Bom. L.R. 904, 160 I.C. 638. 
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As to who are liable to be settled on the list of contributories, see ss. 156 to 161 and 
notes thereto. The liquidator can settle the list of contributories, but he 
Powers of cannot rectify the register of members without leave of the Court 1. With 
&Uqu“ rt the special leave of the Court he can rectify the register either at the time 
dator. of the original settlement of the list 2 , or subsequently 3, and the power 

conferred by the section is not limited to rectification for the purpose of settling the list 
of contributories 4. Where a certain bank was appointed liquidator and notice signed 
by the manager of the bank was sent to a person stating that his name was included in 
the list of contributories, it was held that the notice was valid 5. As to rectification of 
the register, see s. 38 and notes thereto. 

When limitation is specifically provided for in the Rules for filing objections to a 

_ , , . notice, the specific provision must prevail and not the general provision in 

Limitation* 

the Limitation Act 5. 

After completion of the preliminary list of contributories the official liquidator will 
give notice to the persons entered on the list of the day appointed by the 
List of con- Court for hearing objections 6 . The Court on the day appointed will 

tn U ° neS ‘ hear the objections, even if the Rules framed by the High Court under s. 
246 require that the objector should first get his name entered in a book before the 

hearing of the objections 7. 

There is nothing in the Court of Wards Act which conflicts with the Companies 
Act in the matter of allowing an application for the varying of the list of contributories 
by placing upon it the name of the Collector in lieu of the name of a person whose 

estate has been taken over by the Court of Wards 8 . 

The liability of a registered shareholder to contribute is a prima facie liability only, 
p • it being open to him to show that although his name was on the register, he 

facte* did not agree to become a member, nor was he cognizant of the registration 

liability. of hu name 9 . But if the person whose name is duly entered on the register 

as a member on the date of commencement of the winding up seeks to have is 
name removed on the ground that although he agreed to become .1 member the 1 agree¬ 
ment is voidable at his option, it is necessary that he should, before the winding P 
commenced, have definitely and effectively repudiated the agreement 9 and followed P 
hi 3 repudiation by active measures to have his name removed from the register , exce 
where there is some agreement which exonerates the member from the necessity ° ta 1 
such steps 11. The same ptinciples apply whether the winding up .9 compulsory 

voluntary or under supervision of the Court 12. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


S 2^| 6 

Onward Building Society [1891] 2 Q..B. 463. Mini no Co v Smith 

Sussex Brick Co. [1904] 1 Ch. 598 ; Reese River Silver Mining Co. v 

Cotton v X Pe 6 g 4 u Saw Mills [1868] 9 W.R. (Indian) 539 ; Breckenridge’s case 

Shanti Lai v. Lyallpur Bank [1935] L. 645, 159 I.C. 1044. Pnurt (printed in 
See Rule 143 of the fresh Rules framed by the Calcutta High Court (p 

the Appendix). ... 

Kirpa Narain v. National Sugar Mill [1932] L. 123. - 

Sonardih Coal Co. [1930] A. 617, [1930] A.L.J. 1203, 124 LC. 726. 

Sussex Brick Co. (supra). 

Hare’s case [1869] 4'Ch. App. 503. ritvvfl i rh 165 

Pawle’s case [1869] 4 Ch. App. 497 ; Whiteley « case [19001 1 Ch. 365. 

Stone v. City &. County Bank [1877] 3 C.P.D. 282 C.A. 
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A mere notice that if the shareholder does not pay the call in respect of allotment 

_ _ . . by a certain date the shares allotted would be forfeited without further 

Notice ot 

forfeiture. not i ce > does not effect forfeiture without a resolution actually forfeiting the 

shares. Such a shareholder cannot object to being included in the list of 
contributories 1. See notes to reg. 24 post. 

The liability of the legal representatives of deceased shareholders to contribute is 
limited to the extent of the assets, if any, coming into their hands 2. 

Where a person knows that the shares in respect of which he remains on the 
Certificate— register were not paid for or paid up, he cannot rely on the share certi- 
where no ficate stating they were fully paid up as an estoppel ; so he must remain on 
estoppel by. t ^ e jj st con tributories 3. 

Where a person with the intention of deceiving the company takes shares in the 
name of a fictitious person or of some person without his authority, the 
tiorTof 11 liquidator can place his name on the list of contributories, and the Court 
names. will rectify the register and if necessary the list of contributories 4. But 

rectification by substituting the name of a beneficiary for that of his regis¬ 
tered trustee cannot be obtained 5. The liquidator can substitute a transferor for the 
transferee where the latter is an infant at the time the winding up commences 5. The 
liquidator cannot however substitute the name of a husband for that of his wife, although 
she has no separate estate and the shares were given to her by him 6. 

A father purchasing shares in the name of his minor son is personally liable for the 
shares, and the list of contributories can be altered by substituting the father’s name for 
that of the son 7. 


Share¬ 
holder’s 
duty and 
right. 


The shareholder who seeks to be discharged from liability must have repudiated the 
contract and have got his name off the register subject to the qualification 
that if he has, before the commencement of the winding up, taken proceed¬ 
ings to have his name removed that will be sufficient 8. A person cannot 
be settled on the list of contributories if before the commencement of the 
winding up he has not only repudiated the shares, but has also asserted his 
right to repudiate them in an action by the company to enforce calls upon him 9. But 
the right of rescission which is ordinarily available against the company cannot be enfor¬ 
ced against its creditors who are the persons vitally interested in the winding up 10. 

In a winding up proceeding the shareholder is not entitled to have his name struck 

% 

off the list of contributories on the ground that he was induced to purchase the shares by 
the false reports and balance-sheet issued by the company 11. Where the contributory 


1 . 

2 

3 

4 

5 

6 
7 


8 , 

9 

10 

11 


Guruswamy v. Indo-Carnatic Bank [1940] M. 873, [1440] M. W. N. 553. See 
also Prayan Prasad v. Gaya Bank [1931] Pat. 44, 10 Pat. 249. 

Prayan Prasad v. Gaya Bank [1931] P. 44, 10 Pat. 249, 130 I.C. 534. 

Exp. Bloomenthal [1896] 2 Ch. 525. 

Savigny’s case [1899] W.N. 1, 5 Manson 336. 

Curtis’s case [1868] 6 Eq. 455 ; King’s case [1871] 6 Ch. App. 196. 

Elmore’s case [1889] 13 Bom. 57. 

Behari v. Amritsar Bank [1918] 46 I. C. 432 ; see Pugh &. Sharman’s case [1872] 
13 Eq. 566 ; National Bank of Wales [1907] 1 Ch. 582 ; see also Muslim Bank 
of India, [1939] Lah. 299, [1939] L. 515. 

Peara Singh v. Peshwar Bank [1915] 28 I. C. 53 ; Hirji Khetsey v. Indian Specie 
Bank [1914] 27 I. C. 505 ; West v. Bank [1914] 24 1. C. 236. 

Peara Singh v. Peshwar Bank (supra). 

Ibid <5t Scottish Petroleum Co. [1883] 23 Ch. D. 413. 

Hirji Khetsey v. Indian Specie Bank (supra). 
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Irregular 
allotment 
when In¬ 
valid and 
when not. 


fails to show that his name was entered in the register fraudulently or without sufficient 
cause, an order for rectification of the share register by deleting a certain number of 
shares standing against the name of the applicant ought not to be passed 1 . 

The allotment of shares by an irregularly constituted board is invalid. But if the 

articles validate such an act by a dc facto director in a hona fide manner 

the Court will uphold his act. Where the applicant for shares did not 

decline to accept the shares allotted to him, he could not raise an objection 

against his being put on the list of contributories when the company went 

% 

into liquidation 2 . 

Where no notice of allotment of shares is served upon those to whom shares are 

allotted, they cannot be placed upon the list of contributories 2 . 

Where shares applied for were allotted on condition that a branch company would 

Condi- be started which failed to materialize ’ the allottee could not be re & arded as 

tional a member but a creditor, and he was not liable as a contributory 3. 

allotment. 

Where the application for shares is conditional on the applicant being appointed a 
director or an officer of the company and the condition was not fulfilled, the applicant 
cannot be treated as a shareholder 4. 

When If before a contract to take shares is rescinded, a winding up is com- 

holder menced or the company ceases to be a going concern, the applicant can no 
liable. r longer be relieved, but will be liable to be a contributory 5. 

Where shares have been forfeited by the managing director in such a way that 
the proceeding is ultra vires, the shareholder may be placed on the list of contributories 

inspite of such forfeiture 6 . 

A resolution passed by a company authorising the money of those shareholders 
to be returned who had not paid their allotment money and were not wiling to rema 
as members, is ultra vires and cannot operate to relieve such shareholders of then 

liability as contributories 7. 

A debtor who is not a member is entitled to plead in an action by the 

, liquidator by way of set off that an ascertained sum of money rs due him 
setoff from the company 8 . Though a debt due by a company rs not prese £ 

payable, it can be set off against moneys owing to the company in rqur 
debtor of a company takes an assignment of a debt due by the company be ore . g 
into liquidation, a set off of the one against the other can be allowed m hqu.dat.on 

proceedings and it would not amount to a fraudulent preference 9. 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


Peninsular Life Assurance Co. 119361 B. i M, 37 Bom. ^'i^'g cott i s h Petroleum 
Changa Mai v. Provincial Bank [19141 36» All. 412 , rigogl 1 Ch. 6 ; British 
Co. [18831 23 Ch. D. 413 ; Dawson v. African Co. 

Asbestos Co. v. Boyd [1903] 2 Ch. 439. 

Mahendra v. Lachman [19131 35 All. 538. 597 Powell v. S. C. 

Ramanbhai v. Ghasiram [19181 42 Bom. 595, 20 Bom. L. K. Wl > 

Sen [19181 40 All. 45. , _ „ rioiai 7$ I C 672. 

Lachman Singh v. Liquidator, Industrial East Co. [ 

Kanshi Ram v. Kishore Chand [1915] 29 L^C.. 567. 

People’s Industrial Bank v. Jaipa Prasad [19211 19 A* * J* 

Meher Chand v. Amritsar Bank [1915] 28 I. C. 9/3. Q , Q , w yy 1096. See 
Anantaraman v. O. L. Travancore N. & Q. Bank [19391 M.^v [J939] 

in this connection Travancorc N. Bank Subsidiary Co. v. Man 

2 M. L. J. 325. 


60 
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Where 
action for 
call com- 
menced. 


If the liquidator has already commenced an action for calls, this 
does not preclude him from discontinuing it and settling the defendant 
on the list; but the costs of the action will be deducted from the amount 
recovered 1. 


Where the directors knowing that the company is insolvent make payment of 
Payment an amount representing the uncalled capital due by them for shares, such 
of un- payment will be treated as payment towards capital and not as a loan to 
called the com p an y 2. 

capital. • 

A subscriber to the memorandum of association remains a member until the 
company, authorized to do so by its articles, accepts a surrender of the shares for valid 

^ ^ reasons, or the subscriber himself pays for the shares and validly transfers 

subscriber ^em to somebody else 3. The present of paid up shares by a third party 
to memo- does not satisfy the obligation of a subscriber to the memorandum of 
randum. association to take shares 4. The issue of a certificate does not estop the 
company so long as the certificate does not pass to a bona fide purchaser for value 4. 
Where there are left shares available for allotment, the fact that none had been 
allotted to the subscriber made no difference and the liquidator was entitled to hold 
him to the contract which he had made with the company when he signed the memo' 
randum 5. 

Where a father has purchased shares with his own money for his minor sons by 
Shares si g nin g the application form on behalf of the sons, the father must be 
purchased treated as the owner of the shares and must be placed on the list of 
in minor s contr ibutories 6. The same principle applies where the father has pur- 
• chased by transfer shares by signing the minor sons’ names on the transfer 
form as transferees through himself 6. 

Where an unsuccessful application by an official liquidator to place certain share¬ 
holders on the list of contributories is bona fide made, the Court would 
order the costs of each side to be a first charge on the assets 5. But 
the cost of a contest by a person disputing his liability as a contributory and failing 
must, except under very exceptional circumstances, be paid by such contributory 7. 


Costs. 


If a shareholder commences a litigation to have his name removed and there is 
T t 't 30 a ^ reement between the company and other repudiating shareholders 

that all the cases shall stand or fall by the result of that litigation, then if 
that case is decided in favour of the litigant shareholder, the others will be relieved 8. 

The power given to the Court under this section will not be exercised by it of its 
own motion but on application and considering all the circumstances 9. 
Procedure. After the winding up order and before the list of contributories has been 

settled a contributory and the company can move for rectification under 


1. United Service Assn. [1901] 1 Ch. 97. 

V tt'p 1 F°^ m r e ^ c j al 1 Bank l l92i n9A.L.J.445. 

a pi ^ HiSiS* 1*^1 A. 701, 133 I. C. 424- See notes to ss. 5 and 30 ante. 

4. Elmore’s case [1889] 13 Bom. 57. 

5. Hopetown Tea Co. [1889] 11 All. 349. 

6 . Muslln J Bank of India [1939] L. 515, [1939] Lah. 299. See also Richardson’s 
case [1875] 9 Eq. 588 ; Massey Griffin’s case [1907] 1 Ch. 582. 

7. Peninsular Life Assurance Co. [1936] B. 24, 160 I. C. 638. 

8 . Pawlescase[1869]4Ch.App. 497; Scottish Petroleum Co. [1883] 23 Ch. D. 

9. Sichell’s case [1868] 3 Ch. App. 119. 
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this section and s. 38 1 . A9 between a vendor and a purchaser of shares, after the 
commencement of the winding up, order for rectification will not be made except on 

strong grounds 2. 

Where the rectification is applied for in liquidation by the company, the application 
ought to be in the name of the company and not of the liquidator 3. 

Where the register is rectified after the list of contributories has been settled the 
Court may resettle the list (note 7, last page) and the register may be 
Resettling Tect ifi e d a3 to date so as to give effect to an act done before rectification 
the list ky person who by rectification comes on to A list, or so as to affect the 

B list of contributories 4. 

Where a contributory contests his liability on the ground of a transfer or otherwise, 
he ought to bring before the Court the person who according to him is 
Joinder of hable 5 . But if the transferee cannot be found 6 , or there is no legal per- 
^ sonal representative of the transferee 7, or where the transferee is an 

infant 8, an order for rectification will be made. 

When shares are transferred to an infant the transferor remains liable as a contri- 

Liability butory 9. “A man who executes a transfer of shares remains liable unless 

upontrans- and until there is on the list a transferee who is legally liable to the conv 

pany” 9. Thus where the transferee is an infant, and the company is 
ignorant of the fact, the official liquidator may refuse to accept him 
as a shareholder although after coming of age he may be willing to confirm the 

transfer 9. ( * 

A transfer of shares by a director, who is aware that the financial position o t e 

company is hopeless, to a person of straw for the sole purpose of avoiding liability on the 

shares is not invalid provided the transfer is absolute and unqualified 11 . On the winding 

up of the company the liquidator is not entitled in such a case to rect.ficat.on of t e 

register and of the list of contributories by deleting the name of the transferee and in- 
serting the transferor’s name 10 . 

Where a person has been given shares or shares have been transferred to h.m as 
qualification for his directorship, such a transfer makes the transferee a mem er o t e 
company and if such a person holds out that he is a shareholder, he is estopped, f ” 

denying that he is a member, where the company goes into liquidation, on t e g 

that the transfer was a mere colourable transaction. He cannot object to is nam 

included in the list of contributories 11 * j l 

Where the liquidator seeks to place a person on the list of contri utoric ^ 

latter objects on the ground of his having transferred his shares, it is meumben 

to show that at some time or other there was on the register a transferee of h,s who 

could be made liable at law for the shares 12 . 


fer of 
shares. 
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2 . 

3. 

5. 

6 . 
8 . 

9. 
10 . 
11 . 
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Sussex Brick 


Reese River Silver Mining Co. v. Smith [1869] 4.H. L. 64, 80 . 

Co. [19041 1 Ch. 598 ; Sly, Spink & Co. [19111 2 Ch. 430. 

Onward Building Society [1891] 2 Q- B. 463. R ii v 10th ed. p. 391. 

Ex'parte Kintrea [1869] 5 Ch. App. 95. 10741 ia c i’ 7ft 

European Arbitration Co. [1873] 17 S. J. 289, [187 1 jo^o'i 4 ch. App. 768. 
Corfield’s case [1873] W.N. 186. , 7. Fy e s case case 

Wilson’s case [1869] 8 Eq. 240 ; Bentinck’s case [18741 18 S. j. UA , 

[18681 6 Eq. 455. 

Symon’s case [1870] 5 Ch. App. 298. 

M’Lintock v. Campbell [1916] S. C. 966. 

Mulk Raj v. Peoples Bank of N. India [1936] L. 480 . 

Curtis’ case [1868] 6 Eq. 455. 
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Laches. 


Where a suit by a voluntary liquidator against a person for the recovery of a sum of 
money said to be due by him to the company by reason of his being a 
Res Judi- shareholder is dismissed for default, an application by the official liquidator 

for placing the same person on the list of contributories is barred by O. 9, 
r. 9, C.P.C. 1. A question which has been settled by the liquidating Court cannot be 
reopened by a regular suit, for the legislature never intended that matters should be 
decided twice over 2. An order passed by the Court bringing the name of a person on 
the list of contributories, if not appealed against, becomes final and the question as to his 
liability as contributory cannot be re-opened 3. 

If owing to the default of the company a transfer has not been registered before the 
winding up, the Court will not rectify the register on the application of the 
official liquidator 4. If fully paid shares are purported to be allotted by an 
improperly constituted board, and the allottees are aware of the irregularity, their names 
can be removed from the register on the application of the company 5. The company 
may lose its right by laches to have the register rectified 5. 

The official liquidator is not however precluded by delay from placing a subscriber 
to the memorandum of association on the list of contributories 6. 

Where shares have been issued as fully paid up without complying with the provi¬ 
sions of the Act, the shareholder will be placed on the list of contributories; 
u^shar^s^ ^ Ut a P urc ^ aser t ^ le shares without notice of the irregularity will not be 

so placed, nor another purchaser from him although this latter knew of this 
irregularity 7. 

185. The Court may, at any time after making a winding 

Power to up orc ^ er > re Q u ite any contributory for the time being 
require settled on the list of contributories and any trustee, 

property?^ receiver > banker, agent, or officer of the company to 

pay, deliver, surrender or transfer forthwith, or within 
such time as the Court directs, to the official liquidator any 
money, property or documents in his hands to which the com¬ 
pany is prima facie entitled. 

This section is concerned mainly with property and money which can be shown, 
without any doubt, to be actually in the hands of the party against whom the order is to 
Scope. mac ^ e > at the time of the application 8. This section does not contemp¬ 

late an elaborate enquiry, but discretion must be left to the Court to decide 
whether any particular claim can or cannot be conveniently dealt with under this 
section 9. This section does not give the Court any power to pass orders against persons 
other than those mentioned therein 10. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


Rup Ram v. Fazal Din [1920] 57 I. C. 223. 

Kishen Das. v. Doaba Bank [1918] 45 I. C. 84. 

Waryam Singh v. Eastern &c. Co. [1926] L. 414, 95 I. C. 252. 

Sichell s case [1868] 3 Ch. App. 119 ; General F. Dock Co. [1866] 15 L. T. 526. 
Sly, Spink & Co. [1911] 2 Ch. 430. 

Sidney’s case [1871] 13 Eq. 228, 231 ; see also Hall’s case [1870] 5 Ch. App. 
and Levick’s case [1870] 40 L. J. Ch. 180, 23 L. T. 838. 

In re Gulab Das [1893] 17 Bom. 672. 

Eastern Tavoy Minerals Corpn. [1937] 41 C. W. N. 975, 976. 

Venkatarama v. Sarvottama [1937] M. 401. 

r jrMnY EIectric Supply Co. v. Siemens (India), Ltd. [1940] A. 5 

[1940] All. 730, [1940] A. L. J. 739. 
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This section is applicable only to contributories, officers of the company and other 
persons mentioned therein The company’s solicitor is such a person 1, but 
biUty of not an accountant to whom the books have been made over for preparing a 
section. balance-sheet 2 ; nor a creditor who has obtained a garnishee order is a 


“trustee” within the meaning of this section 3. 

A banker holding adversely to the company is not within the section 4. Generally 
the section does not apply if a dispute is raised, there being nothing in the section 

empowering the Court to determine the question 1. 

Under this section the Court has summary power to take steps to preserve pendente 
lice the property which prima facie appears to belong to the company ; and 
Court’s apart f rom t he Companies Act the Court has ample power ex debito jusutiae 

power. to pagg interim orc ier 3 for protection and preservation of the subject matter 

in litigation under ss. 94 and 151 and Orders 39 and 40 of the Code of Civil Proce¬ 
dure 5. Where the managing agents of a company admitted to be in posses- 
sion of money belonging to the company, but claimed a lien over it, the o 
them under this section to deposit the amount in Court until the adjudication o t eir 
claim 6 . Where the chairman of a bank took money from the bank in a way w ic 
amounted to the taking of the money wholly illegally and without any authority and 
converted this money for his own use by purchasing property in his own name, 
held that the chairman being a trustee of all the moneys of the bank, the liqui ator was 
prima facie entitled to be given possession of the property under this section 
Court will not however make an ex parte order for delivery of documents y 

manager of a company to the official liquidator 8 . 

An agent who is in possession of properties belonging to a company un 
agreement by which he was to advance money for working expenses has, in t e a se 

of a contract to the contrary, a lien on such properties un er s. o 
“ Agent *” Indian Contract Act, and this section does not authorize the Court to 
deprive the agent of his possession of the security 9. An auditor is not a 
the company within the meaning of this section 10. But a director w ° C °" tra< L here 
sell property to the company may be ordered to deliver possession t ereo ap i ne 

in an application by the official liquidator under this section against t e m g 
agent the latter took exception to the application on the groun t at at w&g 

liquidation he was no longer a managing agent, it was held t at t 0 o liable 

whether the money came into hi 9 hands as managing agent. If it was so, f : me Q f 

to refund the money although he had ceased to be the managing agent 
liquidation 12 . 
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3. 

4. 

5. 
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92. 


Palace Restaurants [19141 1 Ch. 492, 500 ; but see contra Eastern Tavoy Minerals 
Corpn. (supra). 

Findlay v. Waddell [19101 S. C. 670. qari 1 Ch Add 787. 

United Eng. Assurance Co., ex p. Hawkins [1868] 3 Ch. App. 

Re National Bank [1870] 10 Eq. 298. u ar 142 I C. 766. 

Harsbans v. National Sugar Mills [1933] L. 437, 14 Lah. 68 , 142 1- >-• 


Ibid. 


Peoples Bank of N. India v. Harkishen Lai [1936] L. 408. 

Commercial Union Wine Co. [1866] 35 Beav. 35. 193 . but see 

Chidambaram v. Tinnevelly S. Sugar Mills [1908] 31 Mad. W , 

bans v. National Sugar Mills (supra). 


Har- 


Findlay v. Waddell (supra). 

Oakwell Collieries Co. [1879] W. N. 65. 
Venkatarama v. Sarvottama [1937] M. 401. 
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If a receiver for the debenture-holders is appointed, he may be ordered to hand 

. over to the liquidator such books and documents as relate to the manage- 

Receiver. 

ment and business of the company and are not necessary to support the 
title of the debenture-holders 1. 

In a voluntary winding up the liquidator can apply to the Court to exercise the 
above powers 2. 

The section should not be strained to bring within its purview persons who are not 
Where sec- its ex P ress words 3, or even the persons named in the section if 

tion is not there is a bona fide dispute as to the liquidator’s rights. In such a case 
applicable. p roceec Ji n g S should be taken by action in the ordinary way 4. See notes 

to s. 188. 


186* (i) The Court may, at any time after making a 

winding up order, make an order on any contributory 
for the time being settled on the list of contributories 
to pay, in manner directed by the order, any money 
due from him or from the estate of the person whom 
he represents to the company exclusive of any money 
payable by him or the estate by virtue of any call in pursuance 
of this Act. 


Power to 
order pay 
ment of 
debts by 
contribu¬ 
tory. 


( 2 ) The Court in making such an order may, in the case 
of an unlimited company, allow to the contributory by way of 
set-off any money due to him or to the estate which he 
represents from the company on any independent dealing or 
contract with the company, but not any money due to him as a 
member of the company in respect of any dividend or profit; 
and may, in the case of a limited company, make to any director 
whose liability is unlimited or to his estate the like allowance : 

Provided that, in the case of any company, whether limited 
or unlimited, when all the creditors are paid in full, any money 
due on any account whatever to a contributory from the com¬ 
pany may be allowed to him by way of set-off against any subse¬ 
quent call. 


The object of this section and similar sections is to avoid a double process, and to 
Object of com Pl et ® justice in the winding up. It is only in rare instances, as 
the sec- where some of the parties concerned are not amenable to the jurisdiction 
tion. in tH e winding up, that an action should be brought instead of making use 

of the jurisdiction given by the section 5. 

This section, (1) “is concerned”, as observed by their Lordships of the Judicial 
Committee, only with moneys due from a contributory, other than money payable by 
Scope of v * rtue °f a call in pursuance of the Act. A debtor who is not a contribu¬ 
tory is untouched by it. Moneys due from him are recoverable only by 
suit in the company’s name; (2) it is a section which creates a special 


the sec 
tion 


1 . 

2 . 

3. 

4. 

5. 


£?§ el v - ?? uth M - Brewing & Co. [1892] 1 Ch. 442. 

Vide s. 216. 

United E. &. S. Assurance Co. (supra) ; re National Bank (supra). 
Vimbos Ltd [1900] 1 Ch. 470 ; re Palace Restaurants (supra). 
Buckley, 10th ed. p. 395. ' 
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procedure tor obtaining payment of moneys ; it is not a section which purports to create 
a foundation upon which to base a claim for payment. It creates no new rights; 
(3) the power of the Court to order payment is discretionary. It may refuse to act 
under this section, leaving the liquidator to sue in the name of the company, and it will 
readily take that course in any ease in which it is made apparent that the respondent 
under this procedure, if continued, would be deprived of some defence or answer open 
to him in a suit for the same moneys” X. 


As soon as the list of contributories is settled, the liability of the contributory is 
Statutory founded on a different footing from the one on which it rested till then, 

liability. Before the order for contribution is passed the liability is a contractual one, 

and subsequent to that order it is a new liability which may be described as a statutory 

liability 2. 

There are two provisions in this section for allowing set off. The one is contained 
in the proviso and is operative only as between contributories after all the debts are 

paid ; this is applicable to both limited and unlimited companies. The 

Setoff. other is confined to unlimited companies and seemingly allows a set off of 

debts due from the company to the contributory (as distinguished from moneys due to 
him as a member) against that which under this section the Court can order him to pay, 
that is, debts due from the contributory and calls made before the winding up 3. 

Sub-section (1) does nothing more than create a new machinery to recover debts 
due by a contributory. It does not create new liabilities or confer new rights. It 

merely provides ' a summary procedure for enforcing existing legal liabili- 
New machi- ties. It cannot override the provisions of s. 86 of the Code of Civil Proce¬ 
dure by making an order under this section 4. The words “at any time 
in sub-sec. (1) does not authorize the Court to order payment of a statute- 
barred debt ; they mean at any time in the course of the liquidation pro¬ 
ceedings 5. The words “any money due from him or from the estate of the person 
whom he represents to the company” must be confined to money due and re*.o\ erable 
in a suit by the company and they do not include any moneys which at the date of the 
application under this section could not have been so recovered 6. 

A contributory can be required not only to meet calls but also to pay any debt 
Regular which he owes to the company. But the Court is not bound to proceed 
suit may be under this section for recovery of a debt due from a contributory, and may, 

if so advised, direct the liquidator to file a regular suit for the purpose 7. 


nery but 
not new 
liability* 


***** j 

brought. 


1 . 


2 . 

3. 

4. 

5. 

6 . 


7 . 


Hansraj v. Dehra Dun Mussoree E. Tramways Co. [1933] P.C. 63 at• PP* ^'66. 
“In those summary proceedings every objection is just as open o X> , 
sought to be charged as it would have been if a bill had been ^ nnrove d. 

observations in Stringer’s case 1(1869) 4 Ch. App. 475 D-4^4] e pp , ^ 
See also Shri Nath v. O. L. Benares Bank [1940] A. 544 F. B [1940] AX. • WO, 
192 I.C. 357 overruling Parshottam v. O. L. Gorakhpur Electric Supply . 

[1938] A. 613, [1938] All. 957. _ _ _ ... , T(k white . 

Peoples Industrial Bank v. Mahesh [1926] O. 289, 93 I. C. 63 , 

house [1878] 9 Ch. D. 595. 

a^Dehra^Dun Mussoree E. Tramways Co. v. Nabha State [1936] A. 826 

(F. B.), 58 All. 742. 

Srinarain v. Union Bank of India [1923] 74 I. C. 600. , T f u ig casc 

Hansraj v. Dehra Dun Mussoree E. Tramways Co. [1933] P. C. • js a 

the last cited case was approved by the Judicial Committee, 
continuation of Hansraj v. Asthana [1932] P. C. 240. 

Kamta Prasad v. Industrial Bank [1915] 31 I. C. 54. 


480 


INDIAN COMPANIES ACT 


[S. 186 


A debt due on a promissory note by a contributory is “money due from him to the 

company” 1 within this section, and the Court has, upon a summary 

Meaning of application, the power to direct the contributory to pay the money 2. The 

‘‘money Court, however has no jurisdiction to recover by summary process the 
due to the a a • • 

company.” money due from a debtor who is not a contributory J. An opinion 

expressed by the liquidation Judge in such a case with regard to set off 
does not operate as res judicata 3. 

In order to make a contributory liable under this section for payment of debts other 
than calls, debts must be due from the contributory himself. Where the 

S. 43, Con- debts are due from a firm of which the contributory is a member, the 
tract c . pa y ment 0 f those debts cannot be enforced under this section, the provi¬ 
sions of s. 43 of the Indian Contract Act having no application to such a case 4. 

A person to whom the liquidator has transferred a payment order made under this 

section against a contributory is entitled to invoke the summary jurisdic- 

Third party Q f the Court under s. 199 for recovering the money 5. But generally 
can not 

take advan- speaking, a third party cannot take advantage of the provisions of the 

tage of the section 6 ; for it is no part of the Court’s duty to help third persons who 
section • 

have purchased debts due to the company. So the Court cannot make a 
payment order under this section in respect of a debt which has been sold to a third 
person 7. In a recent case in England Maugham J. however allowed an application of 
the Commissioners of Income Tax under the corresponding section (s. 165) of the English 
Act of 1908 asking for an order upon a contributory, who had received money from the 
liquidator on a distribution of surplus assets with notice that the liquidator had not 
provided for the super-tax payable by the company, to refund that amount to the credit 
of the liquidator so that the super-tax might be paid. This decision was upheld by the 
Court of Appeal 8. 


A payment order under this section is equivalent to a decree by reason of s. 199 
post and enforceable as such and the provisions of the Code of Civil Procedure relating 

to the execution of decrees are applicable to the execution of such orders. 
Consequently the holder of a decree is entitled under the law to claim 
rateable distribution against the official liquidator as the holder of a pay¬ 
ment order under this section 9. But a payment order under this section 
made ex parte has been held to be not a decree and Art. 164, Sch. 1 of the Limitation Act 
has no application for setting it aside. Art. 181 refers to all applications for the making 
of which the Code of Civil Procedure gives authority 10. 

See notes to s. 199, post. 

A decree which is a nullity may be disregarded without any proceeding being taken 
to set it aside. So a payment order which is a nullity may be disregarded by a Court 
whose assistance is sought for its execution —Gobinda Singh v. Union Bank of India, supra . 

1 . Lahore Bank v. Kidar Nath [1915] 31 I. C. 746. 

2. Kamta Prasad v. Industrial Bank (supra). 

3. Industrial Bank v. Kesho Das [1919] 53 I. C. 653. 

4. Gobinda Singh v. Union Bank of India [1922] 71 I. C. 724- 

5. Parduman Singh v. Pioneer Jewellery Co. [1922] 3 L. L. J. 382, 67 I. C. 443. 

6 . Doaba Bank v. Kundan Lai [1921] 59 I. C. 588. 

7. Saligram v. Indian Exchange Bank [1921] 60 I. C. 506. 

8 . Aidall, Ltd. [1933] 1 Ch. 323. 

9. Radhesham Beopar Co. v. Karam Chand [1941] L. 273, 43 P. L. R. 310 dissenting 
from Lyallpur Bank v. Ramji Das [1940] O. 237, 15 Luck. 352, 185 1. C. 889. 

10. Hindusthan Bank v. Mehrajdin [1920] 55 I. C. 820. 
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Limited 

company 


In the caae of an unlimited company the Court may allow a contributory a 
S t off— 8et ln re8pect debt9 duc to bim f rom l * ie company ; but no set off 
unlimited will be allowed of a debt due from the company against calls made upon 

company. t he winding up 1. 

In the case of a limited company a set off will not be allowed to a contributory 
against calls due from him in respect of any debt due to him from the 
company 2. He must pay his calls in full and then prove his debt 3, even 
if there is a special agreement that there shall be a set off 4. Where the 
contributory is a bankrupt, his trustee is however entitled to a set off against a demand 
for calls made by the liquidator 5. But where an insolvent company is a contributory 
and creditor of another insolvent company, no set off will be allowed 6. 

In the case of creditors of a limited or unlimited company the bankruptcy rules 
as to set off apply under which all claims provable in the winding up may 
B ° th * be subject of set off, provided there is a mutuality 7 and that each claim 

result in a liability to pay money and not to return goods 8. 

The Court has a discretion in allowing set off, and if the claim against the company 

Court’s requires investigation, it may allow payment of calls to be enforced without 

discretion, waiting until the cross-claim has been investigated 9. 

S. 216 enables the Court to make an order under this section in a voluntary wind- 

Voluntary in 8 up - In an action by a voluntary ^ ic l uidat:or to enforce a , caU ^ 
winding defendant cannot counterclaim for debt or damages 10. And if 

up * company’s action commenced before the winding up the defendant has 

pleaded a set off, and before judgment the company goes into liquidation, the set o 

cannot be allowed II. , 

Winding In an action against a member brought by the liquidator un 

up under supervision orde r, a debt due to the defendant previous to the voluntary 

Zn" 1 ' resolution cannot be set off against a debt incurred after the resolution 12. 

In any question of set off the two demands must be of such a character that the 
general principles of set off may apply 13. 

The Court will not settle a supplemental list of contributories in respect of 

holders of fully paid shares simply to bring them within this section 
Supple- ive jurisdiction to enforce payment of debts due from them to the corn- 

mental list. B 

pany 14. 

For further cases see notes to the next section. j 

Though the making of an order of contribution under this section is not 

by any rule of limitation, the enforcement of such an order is not equa y -o un__ 


West of England Bank, ex f>. Branwhite 11879] 48 L. ]. Ch.^3, 40 L. T.^652. 

Mylapore P. B. Fund v. Arogiaswamy [19171 32 M. • > ’ p 214 ; Barnetts 

Grissell’s case [1866] 1 Ch. App. 528 ; Calisher’^case 11868] 5 • 2 54- 

case [1875] 19 Eq. 449. 4. Black Co. s case [1873] 8 C ■ P 

Re Duckworth [18671 2 Ch. App. 578. 

Auriferous Properties Ltd. [1898] 1 Ch. 691. 

Mid-Kent Fruit Factory [1896] 1 Ch. 567. 10 n n 459 

Eberle’s Hotel $cc. Co. v. Jonas and Bro^ [1887] 18 Q, B. D. 439. 

Brasnett’s case [1884] W. N. 175, 53 L. T. 569. 

Government Security Co. v. Dempsey [1880] 50 L. J. G . 

Hiram Maxim Lamp Co. [19031 1 Ch. 70. 

12. Sankey Brook Coal Co. v. Marsh [1871] L. R. 6 Ex. 1 • wjjj[ cto n v. Pollock 

13 . Imperial Mercantile Credit Assn. [1867] 16 L. T. 314 ; c . 

‘ [18751 20 Eq. 29 ; Ex p. Morier [1879] 12 Ch. D. 491. 

14 . .Marlborough Club Co. [1868] 5 Eq. 365. 

61 
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It is subject to the general law of limitation applicable to execution applications 1. An 
application by the liquidator filed within three years from the date of the winding up 

Limitation or ^ er ’ ^ otherwise properly made, under and within the provisions of this 

section, is not one which must be dismissed under s. 3 of the Limitation 
Act, as it is either an application made within time, or it is an application made for which 
no period of limitation is prescribed 2. In the last cited case at p. 66 their Lordship also 
observed : “The learned Judges in the present case took the erroneous view that once the 
winding up commenced there could be no further application of the rule of limitation in 
regard to any debt due to the company and not then already time barred. Their Lord- 
ships know of no justification for this view. In this respect there is no analogy between 
the position of a debtor to and creditor of a company in liquidation.” 


187. (i) The Court may, at any time after making a wind¬ 
ing up order, and either before or after it has ascertained the 
Power of sufficiency of the assets of the company, make calls on 

Co y rt *n an ^ or d er payment thereof by all or any of the contri- 
ma e ca s. k utor i es f or t h e time being settled on the list of the 

contributories to the extent of their liability, for payment of 
any money which the Court considers necessary to satisfy the 
debts and liabilities of the company, and the costs, charges and 
expenses of winding up, and for the adjustment of the rights of 
the contributories among themselves. 

( 2 ) In making the call the Court may take into considera¬ 
tion the probability that some of the contributories may partly 
or wholly fail to pay the call. 


This section does not confer any higher jurisdiction on the Court to enforce the 
remedy which was not open to the company before the liquidation proceedings against a 

tion. diC- Per3 ° n WH ° 19 n0t amenable to the i ur “diction. No order under this section 

can therefore be made against a sovereign Prince or a ruling Chief at all, 

and no question of any consent of the Governor General in Council can arise because 

such case does not fall in any of the three classes mentioned in sub-s. (2) of s. 86 C. P. 

Code, and no such jurisdiction exists in a British Court, unless the case can be brought 
within the scope of s. 86, C. P. C. 3. 

Similarly where the defendant who is a shareholder in a company registered in an 
Indian State and is a resident of British India, does not appear before the State liquidation 
Court and does not submit to its jurisdiction, a call order, made against him by the liqui¬ 
dation Court, m the absence of an express agreement in the articles of association that the 
dispute with the shareholders should be settled by the State Court, is without jurisdiction 
and cannot be enforced in British India 4. It is necessary that the liquidator suing the 
defendant in British India should prove all necessary facts to establish his liability. It 
« also necessary that the call order for the particular amount was necessary and just. 
The mere fact that the call order was made does not amount to such proof 4. 

Peoples Industrial Bank v. Mahesh [1926] O. 289, 93 I. C. 631 

t 1 he n mean'in?o h f r th? Un Y" SSOT ?,' E T , tamwa VS Co. [1933] P. C. 63. In this case 
their Lordships wor ^ amt ln s. 3 of the Limitation Act was explained by 

°'a, 58 AIL 742 Un Mussoree E Tramways Co. v. Nabha State [1936] A. 826 
Modern Chemical Works v. Manimohan [1938] L. 559, 40. P. L. R. 819. 
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After the winding up order the directors’ power to make call ipso facto comes to an 
end. So where uncalled capital has been charged by the company in favour 
Cesser of debenture-holders, the Court has no jurisdiction, after the winding 

up order, to order either a receiver appointed in an action to enforce 
the debentures or the liquidator to make call in the winding up. The 
receiver in the action may however be empowered to take proceedings in the name of 
the liquidator for getting in the call 1. 


The call may be made before or after ascertaining what claims against the company 
will be established as debts, and the words “debts and liabilities’’ mean esti- 
M f C debtS mated dcbt3 and liabilities 2 * The list of contrihutories however must be 
and HabUi- settled first 3. In sanctioning a call the Court may allow payment by 

ties. instalments 4. 


When a company goes into liquidation and an official liquidator is appointed, the 
contributories are only liable to pay up the balance of their share money then uncalled 
as and when the Court is satisfied that the financial condition of the company is such 
that a call is necessary to discharge the liabilities of the company. The shareholder is 
not liable to pay one farthing of the uncalled share money until the Court has made 
such an order and the call then becomes a claim on the contributory 5. 


Shareholders are liable to pay calls made in the winding up, although by the con¬ 
tract under which they took the shares the calls were only payable by mstal- 
Calls are ments and the date of payment has not arrived 6. Provisions in the articles 

indepen- ag tQ payment of intere8 t on calls or as to the time and amount of payment 

contract, do not apply to calls made by the liquidator 7. He can also enforce ca s 

made by the directors before commencement of the winding up 8, for t e 

section is not confined to original calls but includes unpaid calls made 
Enforce- before the winding up as well as those made after the winding up. ey 
abl ™' are enforceable by a summary action on the motion of the official liquids 
motion. tor 9. As to the enforcement of an order against property situate wit 

the jurisdiction of a District Court, see notes to s. 200. 

Although as a matter of practice, when the High Court makes an order to en or 

calls, it directs the contributory to pay to the Imperial Bank, that is pure y a p 
tionary measure, and, if it becomes necessary in order to facilitate enforcement o 
payment, the High Court by its Rules has power to make an order on the contri u 
to pay to the official liquidator direct 10. In the last cited case where a contr V 
paid the amount due from him to the then official liquidator in obedience to hl9 rcq " W1 ' 
tion before an order was made by the Court under this section, Sir George a 
held that in the absence of evidence that the then official liquidator misapp ie 
money, the contributory should not be asked to pay the money over again .___ 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
0 . 

10 . 


Fowler v. Broad’s P. N. Light Co. (infra). ,, r> nr ,i,j n( , Co. (18671 

Re Contract Corporation [18671 2 Ch. App. 95 ; Barned s 

36 L. J. Ch. 215. , , A1 

Re English Bank of the River Plate [18921 1 Ch. 391. 

Law Guarantee Society [19091 26 T. L. R.-565. q 

Sonardih Coal Co. [19301 A. 617, [19301 A. L J. 1203, 124 I. C- ^ Lig ht 
Cordova Union Gold Co. [1891] 2 Ch. 580 ; Fowler v. Broad s P. Nigftt “ 

Co. [1893] 1 Ch. 724. 0 ^ ^ 

Ibid re Welsh Flannel & Tweed Co. [1875] 20 Eq. 360. 

Westmoreland Slc. Slate Co. v Feilden [18911 3 Ch. 15. 

Delhi Woollen Mills v. Durga Prasad [19111 ^ L C* 958. 

Montogomery v. Sikdar Iron Works 119321 C. 691, 36 C. W. 


484 


INDIAN COMPANIES ACT 


[ S. 187 


d 1 


In a winding up although a shareholder who is a creditor of the company can 
prove in competition with the outside creditors, he cannot set off a debt 
of°setfoff owing to him by the company against a call 1, whether made before or 

after the commencement of the winding up 2, although in the former case 
there has been an agreement to do so 3. Where however a company in liquidation is 
both a creditor and a shareholder of another company in liquidation it cannot, even 
when insolvent, set off against calls made by the liquidator of the latter company a debt 
owing to it by that company 4, or take any dividend until it has paid up all calls due 5. 
In a common law action by liquidator for a call made before liquidation the defendant 
has no right of set off 6. 


An agreement between a director and the company that any money which the 
former may pay under a guarantee of the company’s overdraft at the bank shall be 
treated a3 payment made in advance of future calls, though such an agreement is 
within the company’s powers and validly made, it will not enable the director to set off 
amounts so paid against a subsequent call made by the liquidator in a compulsory 
winding up 7. 


Where a director has received in breach of trust a present of paid up shares from 
Fully paid t ^ le company’s vendors, he may be made liable for misfeasance, but he 
up shares, cannot be made liable as a contributory for unpaid shares 8. 

After the commencement of winding up a shareholder can assign a debt due to him 
by the company subject only to a right of set off by the company of all calls 
which may be made subsequent to the assignment and previous to the 
payment of the debt 9. But where the winding up was after the assign¬ 
ment, he is entitled to a dividend on the debt notwithstanding the non¬ 
payment by his assignor of calls due from him 10. 


Assign¬ 
ment of 
debts pay¬ 
able by 
company. 


Persons who are on the register at the commencement of the winding up are not 
Remedy entitled to resist the making of a call on the ground that they assert a right 

berTon'the tC> ^ ave ^heir nam es removed from the list; their remedy is to apply for 
register. suspension of the operation of the call 11. 


The Court will not wait until claims have been established before making a call, 
Time of nor postpone calling up the full amount unpaid on the shares, or 

making make such amount payable by instalments, where there is no reasonable 

doubt that the full amount will be required for paying the creditors 12. 

On a summons for call 13 or other proceeding under the winding up order 14, the 


1 . 
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3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 


u. / J->. 


Grissel’s case [1866] 1 Ch. App. 528 ; Gill’s case [1879] 12 Ch 
Barnett s case [1875] 19 Eq. 449. 

Re Banksea Island Co. [1888] 1 Meg. 12 C. A. 

Re Auriferous Properties Ltd. [1898] 1 Ch. 691 
Re Law Car See. Corporation [1912] 1 Ch. 405. 

n !^' e n! m °&g?; y^ n 2 les [1927] 43 T. L. R. 678. 

Dillon s Claim [1886] 17 L. R. Ir, 341 C. A. 

r! ^ Co - t, 1 . 903 ^ 2 Ch - 25 « 5 see Carling’s case [1875] 1 Ch. D. 115. 

Re China Steamship Co. [1869] 7 Eq. 240. 

Taunton, Delmard, Lane Co. [1893] 2 Ch. 175. 

Pu a ^ d ^ Bankln8 U Co * [I86? 1 36 L - J- Ch. 215. 
ibid Contract Corporation [1867] 2 Ch. App. 95. 

3 Ch D. 522 nne Insurance Assn * l 1869 l 8 £ q. 176 i Arthur Average Assn,;[187 
Arthur Average Assn., ex p. Hargrove Sc Co. [1873] 10 Ch. App. 542. 
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contribu 
tory 


Effect of a propriety or validity of the winding up order cannot he called in question 
winding 1. Winding up order is not however a judgment in rein and a stranger, 
up order. e g, t| a purchaser from the liquidator, may dispute its validity 2. 

Where a shareholder has paid all calls which have become due, he is entitled to a 
Right of a dividend on the amount of any debt owing to him from the company pari 
share- passu with order creditors 3. A shareholder whose shares have been im- 

holder. properly forfeited and sold may prove for damages in competition with 

the creditors 4. 

An order for payment of money against a contributory is valid when it is obtained 
Deceased * n time * His C9tate can be made liable only when those who 

represent the estate are brought on the record before an effective order is 
made 5. 

A contributory who petitions for and obtains a winding up order is entitled to the 
Costs. cost of his petition before payment of any call 6. 

The debt due from a shareholder does not become recoverable until he is registered 
as a shareholder 7. 

The section does not apply to the case of a company which is being voluntarily 
Voluntary wound up 8. But this section read with s. 216 enables the Court to make 
windingup. an or( j er against a contributory for payment of calls in such a company. 

The Courts in India treat a call order made by the Court of Chancery in England 
upon a contributory of a company registered in England as a foreign judg¬ 
ment and will not allow the liability of a defendant sued upon such an 
order to be disputed, unless it be shown that the Court had no jurisdiction 
to make the order, or that the defendant had no notice of it or that it is not 

in its nature, a final order 9. 

The right to sue for calls does not arise from the failure to register the contract but 
from the fact of taking shares, and the liability thence arising to pay up the 
Contract. shareg Jn cagh can on [ y be taken away by a duly registered contract and not 

by an agreement to register one 10. 

A call is recoverable although barred under art. 112 of the Limitation Act 11, for 
. „ , liquidation gives the official liquidator a cause of action 12. Just as a claim 

cover able' if brought by the company might be barred by limitation but not if brought 
though by the official liquidator, so a claim which might be held to be barred by 

barred. the Civil p roce dure Code if brought by the company, can be brought by the 

official liquidator under the provisions of the Companies Act 12.____ 

Padstow Total Loss Assn. [1882] 20 Ch. D .137,145 ; sTrickv. Swansea Tinplate 
Co. 11887] 36 Ch. D. 558 ; Sunderland Building Society [1888J 21 ki- u. yrt 
Overend, Gurney Co., ex p. Oakes H867] 16 L. T. 148. 

Bowling Welby’s Contract [1895] 1 Ch. 663. 

West of England Bank [1879] 12 Ch. D. 823. 

New Chile Gold Mining Co. [1890] 45 Ch. D. 598. 

People’s Bank v. Ramchandra [1930] A. 503, [1930] A. L. J. 373, 52 All. • 
General Exchange Bank [1867] 4 Eq. 138. 

Matichand v. Delsukram [1893] 17 Bom. 469. 

Nanak Singh v. Emp. [19151 28 I. C. 28 r 700 • Do. v. Burjorji 

London B. M. Bank v. Hormusji [18711 8 Bom. H. G. zuu , u o. v. 

[1885] 9 Bom. 346. _ ^ 

London Celluloid Co. [1888] 39 Ch. D. 190. 

Jagarinath v. U. P. Flour Mills Co. jl9161 1 ^ t A ; L A 6 34 m 9 281 A 272 52 All. 476. 
Dehra^Dum Mu9soorie Tramways Co. 26 A#L.J. 256, 1I7 J > 
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ment. 


“Pur¬ 

chaser.” 


The mortgagee of shares is not the trustee for the mortgagor when the former paid 
forced calls in a compulsory liquidation 1. 

See notes to reg. 12—13 of Table A. 

188. The Court may order any contributory, purchaser or 
other person from whom money is due to the company to pay 

the same into * * * the account of the official 

orderVay- liquidator in any scheduled bank as defined in clause (e) 
meat into of section 2 of the Reserve Bank of India Act, 1934 ins- 
bank ‘ tead of to the official liquidator, and any such order 
may be enforced in the same manner as if it had directed pay¬ 
ment to the official liquidator. 

By the Companies (Amendment) Act, 1936, the words “the Bank of Bengal, the 
Bank of Madras or the Bank of Bombay, as the case may be, or any 
Amend- branch thereof respectively to” have been omitted after the words “the 

same into.” By the same Act the words in italics have been inserted. 

For a list of the scheduled banks see pp. 286-87 ante. 

The word “purchaser” does not mean any person who has purchased any goods 
from the liquidator or from the company ; the word must he taken to 
refer to the word contributory, which immediately precedes it and means 
the purchaser of the interest of a contributory 2. 

The words “or other persons from whom money is due” have a reference to a 
person from whom money is due under s. 185 3. There is no provision 
>> j n this Act which enables the Court directing the winding up to 
recover or authorize the recovery of moneys in the hands of the person 
other than those expressly mentioned in s. 185 by summary process. Such orders if 
made are without jurisdiction and cannot be enforced. The only course open to the 
official liquidator in such cases is to institute regular suits 4. Persons who enter into 
contract with the liquidator during the course of liquidation do not come under s. 185, 
consequently an order directing them to pay the liquidator cannot be enforced under s. 
185 nor can such an order be enforced under this section 5. 

The words “any such order may be enforced in the same manner as if it had 
directed payment to the official liquidator” do not give jurisdiction to 
enforce an order against persons other than contributories or persons men¬ 
tioned in s. 185. The most natural construction to place on these words is 
that if an order can be enforced which is an order directing payment to the 
official liquidator, the same order can be enforced if it directs payment to 
bank. The company Judge has jurisdiction for the purpose of carrying out the 
liquidation, that is, the realization of the assets of the company and the payment of the 
creditors &c., but judicial decisions of matters which may arise with third parties 
owing to the transactions entered into by the liquidator is foreign to his juris diction 5. 

Bridhi Chand v. Standard Bank [1916] 42 Bom. 159. 

John Brothers v. O. L. Agra Spinning &. Weaving Mills Co. [1936] A. 808 (810), 
[1936] A. L. J. 741 ; O. L. Gorakhpur Electric Supply Co. v. Siemens (India), 
Ltd. [1940] A. 514, 11940] All. 730, [1940] A. L. J. 739. , _ 

Ibid ; Exp. Hawkins [1868] 3 Ch. App. 787 ; Vimbos Ltd. [1900] 1 Ch. 470. 

Ibid ; Tarachand v. O. L. Peoples Bank of India [1915] L. 223, 29 I. C. 265, 46 
P. R. 1915, 90 P. L. R. 1915. 

John Brothers v. O. L. Agra Spinning &. Weaving Co. (supra), at p. 810. 


“Other 

persons 

&c. 


Enforce 
ment of 
order-— 
jurisdic* 
tion. 


a 


1 . 

2 . 


3. 

4. 

5. 
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189. All moneys, bills, hundis, notes and other securities 

Regulation P ai ^ and delivered into the Bank where the liquidator of 
of account the company may have his account, in the event of a com- 
With Court. pany b e i n g W ound up by the Court, shall be subject 

in all respects to the orders of the Court. 


Amend* 

ment. 


By the Companies (Amendment) Act, 1936, for the words “the Bank 
of Bengal, the Bank of Madras or the Bank of Bombay or any branch thereof 
respectively” the words in italics have been substituted. 


Order on 
contribu¬ 
tory con¬ 
clusive evi 
dence. 


190. (i) An order made by the Court on a contributory 
shall (subject to any right of appeal) be conclusive 
evidence that the money, if any, thereby appearing to 

be due or ordered to be paid is due. 

% 

( 2 ) All other pertinent matters stated in the order 
shall be taken to be truly stated as against all persons, and in 
all proceedings whatsoever. 

191. The Court may fix a time or times within which 
Power to creditors are to prove their debts or claims, or to be 

excluded from the benefit of any distribution made 
before those debts are proved. 


Creditors 
proving 
after ap¬ 
pointed 
time. 


exclude 
creditors 
not prov¬ 
ing in time. 

Whenever there are funds in Court or otherwise available, a creditor, although the 
time appointed for bringing in his claim has long elapsed, is invariably 
allowed to prove subject to terms as to costs and as regards dividends already 
paid 1. Where a creditor fails to bring in his claim by the date announced 
by the official liquidator, he is not precluded from coming in at a later 
stage, the only penalty in such case is that the claimant will be excluded 
from the benefit of any distribution made before the debt is proved 2. 

The statute of limitation ceases to run against a creditor on a winding up order being 
Limitation ma< ^ e * and be is allowed to prove at any time before the company is disolv- 

ed, but so as not to interfere with dividends already paid 3 ; but a proof 
in respect of claims statute-barred before the order is not allowed 4. 

Proof may be made for damages for breach of contract such as to buy goods, to 
purchase a business, to repair a shop, to give fully paid shares in satisfac- 
for*breach ^ on a debt, or to employ a person as a servant of the company ; and the 
of contract, claims may include damages sustained under a continuing breach of con¬ 
tract after the winding up commenced 5. 

The Courts do not look with favour on agreements between directors for their own 
j-j. t advantage, and certainly not those which would severely prejudice other 

claim. creditors in the event of liquidation. Where therefore a director claims a 

big sum of money on the strength of a promise made by a co-d irector, it is 

Harrison v. Kirk [1904] A. C. 1 (a case of administration suit) ; see also Ex p. 
Williams 11881] 16 Ch. D. 590; re Metcalf [1879) 13 Ch. D. 236; General Rolling 
Stock [1872] 7 Ch. App. 646. 

Ibid &. Pillay v. Ramsamy Chetty [19041 27 Mad. 496. 

General Rolling Stock Co. [1872) 7 Ch. App. 646. , r 

River Steamer Co., Mitchel’s Claim [1871) 6 Ch. App. 822 ; Heetwood*. 
Power Syndicate [1915] 1 Ch. 486. 5. For cases see Hals. p. 


1 . 


2 . 

3. 

4. 
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a case in which formalities cannot be dispensed with, and if they have not been observed, 
the claim would not be allowed 1. 

A policy-holder who is insured against risk under the Employer’s Liability Act or 
the Workmen’s Compensation Act may prove in the liquidation of the 
Policy-hol- j n9ura nce company, (1) for ascertained amounts due at the date of the 
pro winding up order, (2) for liabilities in the shape of weekly payments which 

had emerged before the date of the winding up order, and (3) for the value 
of the policy as a contract of indemnity in respect of the risk of fresh liabilities emerging 
after the date of the winding up order and during the unexpired period of the policy, 
such valuation to take place as at the date of the winding up order, not on the basis of 
an estimate of the contingencies, but upon the basis of a partial return of premium. He 
is not entitled to prove in addition in respect of liabilities which may have emerged under 
the policy between the date of the winding up order and the date of prbving. The policy¬ 
holder in such a case is not entitled to prove by way of damages for the difference 
between the estimated cost of re-insuring the same risks for the same period in another 
company and the amount of premiums he would have paid under the policy 2. 

, , Debts which may de proved include all debts payable on a contingency 

Ail dents 

may be and all claims against the company, present or future, certain or contingent, 
proved. ' ascertained or otherwise 3. As to the measure of damages see the cases 

noted below 4. 

The costs of proving a debt are added to the amount of the debt. But if the 
creditor commences an action for the debt before the winding up and the 
liquidator continues to defend the action and fails, the costs are paid first 
out of the assets 5. The taxation of a solicitor’s bill of costs against the company must 
be dealt with in the winding up 6, even if the work was done before the winding up 7. 
Where there have been mutual dealings between a creditor and the company the 
debts may be set off and the creditor can only prove or be made liable for 
balance 8. As to set off by a liquidator against an insolvent estate see the 
case noted below 9, and as to set off between two companies in liquidation see National 
Live Stock Insurance Co. 10. 

Every liability of a company, however difficult of valuation, is provable in the 

winding up, unless declared by the Court as incapable of being fairly 

y} 1 ? 4 estimated 11. Claim under contracts made on behalf of a company before 

debts csq • 

or cannot its registration or before it is entitled to commence business cannot be 
be proved. p rove< £ f CFj unless the contracts have been adopted by the company 12. 

192. The Court shall adjust the rights of the contributories 
Adjust-^ amon § themselves, and distribute any surplus among 
rights°of the persons entitled thereto. 

contribu¬ 
tories. 


•Costs. 


Set off. 


1. Hargopal v. Peoples Bank of N. India [1935] L. 691. 

2. Law Car and General Insurance Corpn. [1913] 2 Ch. 103. 3. S. 228. 

4. Re Vic Mill [1913] 1 Ch. 465 ; re Law Car and Co. [1913] W.N. 157. 

5. Wenborn <Sc Co. [1905] 1 Ch. 413. 

6. Foss Bilborough &. Foss [1912] 2 Ch. 161. 

7. Palace Restaurants Ltd. [1914] 1 Ch. 492. 

8. H. E. Thorne and Son [1914] 2 Ch. 438. 

9. Peruvian Ry. Co. [19151 2 Ch. 144, 150, 442. 10. [1917] 1 Ch. 628. 

11. Hardy v. Fothergill [1888] 13 App. Cas. 351. 

12. National Motor Mail Coach Co., Clinton’s Claim [1908] 2 Ch. 515 C.A. 
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In adjusting the rights of the contributories and distributing the surplus, the liability 
Principle t4ie orc ^ inary shreholders for the unpaid balance of their shares must 

of distrl- not be disregarded ; and after discharging all debts and liabilities and 
button. repaying to the ordinary and preference shareholders the capital paid on 
their shares, the assets ought to be divided among the shareholders, in the absence of 
any other provision in the memorandum or the articles, not in proportion to the 
amounts paid on the shares, but in proportion to the shares held 1. 

It cannot be said that the creditors have been paid in full until they have got 
interest on their outstanding debts. So the preference shareholders cannot get anything 
before the said interest is paid. But the Court is not bound to give the creditors their 

contractual rate of interest 2. 

Where the members of a company in liquidation have been assessed to surtax 

in respect of their incomes from the company in the name of the company, and the 

liquidator has paid the surtax, he is bound in distributing any surplus among the 
members, to bring into account the surtax so paid by him against the amounts receivable 
by the shareholders in respect of the income on which the surtax was assessed. The 
surtax cannot be treated as a liability of the company payable before the ascertainment 
of the amount available for distribution 3. 

' The Court may make calls on any of the contributories for the purpose of adjusting 
_ , rights of the contributories among themselves 4. The holders of fully paid 

°Ua W ma” shares are contributories 5. Calls may be made on the holders of partly 
be made. pa id 9 hares for the purpose of equalizing the rights between them an t e 

fully paid shareholders 6. . , ,, ' . ]o 

A shareholder cannot participate in the distribution unt.l he has paid all 

„ .. . due X. The right of a liquidator to require payment of money due from 

pation'in contributory before he is allowed to participate in a d.vidend only applies 

dividend. where bot h amounts are due at the commencement of the winding up A 

Whether a company is limited or unlimited, when all the creditors have been paj 

in full, any money due on any account whatsoever to a contributory from 

Setoff - the company may be allowed to him by way of set off against any sub- 

sequent call. When the creditors have been paid in full, any surplus is to be distributed 

amongst the contributories according to their rights inter se a, ad)usted by the Court • 

If the memorandum and articles of association contain no provision as o how 

surplus assets are to be divided, then subject to the terms on which any 

Provision , has been is3ued , the sutp lus assets are divided and losses are 

in memo. ^ eKarpq and not to the sums 

and articles, in proportion to the nominal amounts more than 

paid up 9. Where however some shareholders have pai P 
V others, the Court will adjust the amounts until all have paid up in t e same P ^ 
and the surplus thus arrived at will then be distributed in proportion to t _ 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


/. Cropper (infra). firv , .. A l8Q a II 423. 147 I- C. 

Dun Mussoree E. Tramways Co. l 345* 59 I. C. 69. 

o Devi Ditta Mai v. O. L. Amritsar Bank [19211 L. 


682 ; 


Birch v. Cropper (infra). 

Dehra I 

see also »* —- • ■ ___ ^ 1 > 

Alexander Drew Sons 119341 51 T. L. R. 113. 

Anglesea Colliery Co. [18661 2 Eq. 379, 1 Ch. App. 555 ; National S. B. Assn. 
11866],1 Ch. App. 547. , 

Ibid and Anglo-Continental Corpn. [18981 1 Ch. 327. 

Grissell’s case [18661 1 Ch. App. 528. 0 .. MQOOl 2 Ch. 882. 

Birch v. Cropper [1889] 14 App. Cas. 525 ; N. W. A. Ra.lway * 

Birch v. Cropper (supra) ; Wakefield Rolling Stock Co. [1892) 3 
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amounts 1. The rights may be adjusted by making larger returns to those who have 

* \ 

paid larger amounts 1, or by making calls 2. 

A provision in the articles as to how dividends are to be distributed while the 
company is a going concern does not per se govern or affect the distribution of surplus 
assets in the winding up 1. Where in the articles of association it was provided that 
the surplus assets were to be applied in the first place in repaying the holders of 
preference shares the amount paid thereon and the residue belonged to the holders of 
ordinary shares, it was held that the arrears of preference dividend could not be treated 
as ‘debts’ and therefore to be paid out of the assets of the company before the surplus 
assets were ascertained 3. 


Sometimes it may be necessary to make a call upon those who have paid less in 
order to repay those who have paid more for equalization 4. If the articles state that 
the loss is to be borne in proportion to the amount paid, the liquidator should make 
such calls as will make all the shares paid up to the same extent, and the assets will 
then be divisible proportionately to the number of shares 5. But an article providing 
that the loss is to be borne by the members in proportion to the capital paid up, or 
which ought to have been paid up, at the commencement of the winding up, on the 
shares held by them respectively, excludes the principle laid down in ex parte Maude 6, 
and in such a case the liquidator cannot make calls for the purpose of equalization 7. 
Each case however depends on the words used, and decided cases are of little help in 
interpreting a different set of words 8. 

If the shares are of different amounts, and the surplus is divisible without regard 
to the amount of shares, the presumption, in the absence of express words, is that this 
means the surplus after repaying capital as well as debts 9. 

It is a well established principle that where a person is entitled to participate in a 
Dividend fund, he is also bound to make a contribution in aid of that fund. He 

for insolv- cannot be allowed to participate unless and until he has fulfilled his duty 

butory l . trl t0 contr ^ ute ® ut where the debtor has died insolvent before com¬ 

mencement of the winding up, the amount to be contributed by represen¬ 
tatives as a term of sharing in the distribution is the proper dividend on and not the 
full amount of the debt 10. 

If after payment of the debts there are surplus assets, the fully paid shareholders 
Right of are > exc ept where the articles provide otherwise 11, entitled to receive 

^ha tEe ^^ erence between the amount paid on their shares and that paid on 

holders. tEe otEer s ^ are s 12. For the purpose of distribution of surplus assets they 

ought to be placed on the list of contributories 13. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


P n 5f] d x? a3 n L,ght w9?‘ 118981 1 Ch - 451 5 London India Rubber Co. [1868] 
Eq. 519 ; New Ring Mills [1939] C. 126, [1938] 2 Cal. 533. 

West Coast Gold Fields [1906] 1 Ch. I, C.A. 

New Ring Mills [1939] C. 126, [1938] 2 Cal. 533. 

Ex parte Maude [1871] 6 Ch. App. 51. 

Anglo-Continental Corpn. [1898] 1 Ch. 327. 
fcx p. Maude (supra). 

Kinalan ( B o rne o) Rubber Ltd. [1923] 1 Ch. 124. 

Will V. United Lankat Plantations Co. [1912] 2 Ch. 571, [1914] A.C. 11. 

Kamel Syndicate Ltd. [1911] 1 Ch. 749. 

Peruvian Ry. Construction Co. [1915] 2 Ch. 442. 

t p f u S l [1867J 4 Eq> 579 5 Kinatan Rubber Ltd. [1923] 1 Ch. 12' 

A^tLr [ a I 9^nch hi 323 0rPn - ll8?0] 6 Ch ' APP ' 53n ' 
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Where pay 
ment is 
made in 
advance 
of calls. 


Surplus 
after repay 
ment of 
capital: 
how div¬ 
isible. 


■ 

Where inequality in the amounts paid up arises from the shareholders having made 
payments in advance of calls, each shareholder, for the purpose of equali¬ 
zing, is entitled to be repaid the amount advanced with interest at the 
agreed rate up to the date of payment, before any payment is made in 
respect of the other shares ranking pari passu with his shares, in repayment 

of capital 1 . 

Where after repayment to the shareholders of all fully paid up capital, there is still 
a surplus remaining for distribution, then subject to the articles of association and the 

terms of issue 2, the surplus so far as it represents capital, is divisible in 
proportion to the nominal amount of shares, whether they are preference 
or ordinary shares and whether at the winding up they are partly or fully 
paid up 3. The surplus so far as it represents undivided profits is in some 
eases divisible among the shareholders as if it were profit available for 
dividend 4, but in other cases it must be treated as capital 5. Unless the articles so 
provide, the holders of shares issued at a premium are not in a winding up entit e o 
have the premium repaid 6 . Because shareholders are entitled to a preferential d.v - 
dend it does not follow that they are entitled to preference in payment of the capital 7. 

-So long as there are assets undistributed in the liquidation, it remains open to the 
Court to correct any mistakes or injustice due to falsified estimates or other unforeseen 

incidents arising in a prolonged and difficult administration” 8 . 

Where the articles contain no express provision as to payment of arrears o he 

preference dividend in a winding up, then if on the true construction of the art,cU^ 

the right of the preference shareholders to receive preference ,^ n ‘ 

Preference is a going concern is conditional upon such dividend be g 

dividend the company g 6 arrears or deficien cy of such 

in winding declared, they have no right to 

“p- dividend in a winding up, even though the distributable asse 

part represent accumulated profits 9. If however the articles are 30 h P y 

earned belong to the members irrespective of dividends being declared *^u«nb«. 
assets in a winding up, so far as representing accumulated profits w.U* d £ del*,, 
the members according to their rights in profits, and ^the ^“^"“^“Send, 

first be entitled to payment thereout of any see 

and the balance will belong to the ordinary shareholders 10 . 

the cases noted below 11 . ___ 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11. 


^WakefieltTRolling - Stock” CoT 7,8921 7chTl65 ; Exchange Drapery Co. [1888 
Mu?o h sc? P e 17 L. B. Syndicate [1899] 1 Ch. 896 ; but see Anglo-Continenta 

mrr;. l Sper C U8891-14 App. Cas. 525 ; Espuela Land 6 c Cattle Co. (infra,, 

and Fraser &. Chalmers, Ltd. (infra). 

Re W. J. Hall &. Co. [1909] 1 Ch.,521. 

Crichton’s Oil Co. [1902] 2 Ch. 86 C. A. 

Driffield Gas Light Co. [18981 1 Ch. 451. 

N. W. Argentine Ry. [19001 2 Ch. 882. r\r\A\ 

City of London Insurance Co. 11932] 1 Ch. 226, Z3 ' • nooil 2 Ch. 190 n. ; 
Buckley, 10th ed. p. 404 and Odessa Water Works Co >. I ^^ 909 ] 2 C h- 4 0 - 

Circhton’s Oil Co. (supra) ; Accrington Corpn. T rar ^, a Y j gq 1 i \ Ch. 155, 2 Ch. 
Buckley, 10th ed. p. 404 ; Bridgwater Navigation Co. U^ll^ Agri cul- 
317 ; Bishop v. Smyrna Ry. Co. 11895] 2 Ch. 265 , 9 ee P 

tural Estates [1920] 1 Ch. 563. , Ltd. [1919] 2 Ch. 

Espuela Land Co. [1909] 2 Ch. 187; Fraser and Chalmers Ltd. U* 1 

114; Anglo-French Music Co. [1921] 1 Ch. 386; Nations e; ep 

[1914] 1 Ch. 755, 772 ; Will v. United L. Planatations 1191ZJ 

affirmed in [1914] A. C. 11. 
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Where the memorandum or the articles provide that the preference shareholders 
are entitled to payment of capital in priority to all other shares in the distribution of 
surplus assets, they are entitled to share them pari passu with the ordinary shareholders 
1. In the last cited case at p. 155 Lord Hanworth, M. R. observed : “We start 
therefore the consideration of this question with the two principles in our minds that 
the corporators have entered into a contract by which they become partners, and that 
when there are surplus assets left over they are to be dealt with as between the members 
on the basis of equality, whatever were the original or limited rights of the preference 
shareholders earlier.” 

In the absence of express provision to the contrary in the articles, preference share¬ 
holders are entitled to share with the ordinary shareholders pari passu in the distribu¬ 
tion of the surplus assets. The mere fact of this priority as to cumulative dividend and 
return of capital will not disentitle them to such participation in the surplus assets 2. 

The words “surplus assets” mean, where there is a loss, “assets remaining after 
due equalization of the capital accounts” 3 or sums payable by the share- 
Meaning of holders who have not paid in full 4. But where the general assets are 
assets.” sufficient to enable debts See., to be paid and the capital accounts to be 

equalized without any call, there is no capital called or treated as called for 
the purpose of satisfying equities ; in such a case, the only capital paid is that paid 
before the winding up 5. 

Apart from any question of equalizing capital accounts, the expression “surplus 
assets may mean “assets remaining after payment of debts and costs” or it may mean 
“assets remaining after payment of debts and costs and return of all paid up capital” 6. 

Where the memorandum of association of a company provided that the preference 

shareholders should be entitled in a winding up to such a share of the surplus assets as 

would provide for the holders of preference shares an amount per share equal to one- 

half of the amount per share provided for the holders of ordinary shares, but so that the 

total sum so provided for the holders of the preference shares would not exceed five 

shillings per share, the preference shareholders being entitled to no further participation 

in the profits or assets, it was held that the expression “surplus assets” meant what was 

left after the payment of debts and the repayment of the whole of the preference and 
ordinary capital 7. 

Distribu- * 9 common to introduce provisions in the memorandum and articles 

tion in of association for division of surplus assets in specie. For the effect of such 
specie* . . , 

a provision see the case noted below 8. 

Profits earned after commencement of the winding up are divisible as capital 9. 

Any discount on shares unlawfully issued at a discount is treated as capital unpaid, 

Discount. whic ^ ma y be 90 regarded in adjusting accounts, or may be called up to 

adjust the rights of contributories 10. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


WilHam Metcalfe &. Sons [1933] 1 Ch. 142 C. A. 
a , D ~ y • m Tug Ltd l*932] 147 L. T. 493. 
xxZ] h C ^S/u- v en iv C ?, rpn - ( su P ra ) a t P- 334. 

Rubber Ud' S (sup°aK 7 ' 19001 W ' R 5? ’ 16 T ' L R - 246 S but see Kinatan 
Mutoscope Syndicate [1899] 1 Ch. 896. 

750 kl R e ^ P :,r ; , ChriC ^; 8 ° il Co * ( su Pta); New Transvaal Co. [1896] 2 Ch. 
, Kamel Syndicate [1911] 1 Ch. 749. 

& ble J- Cen ???o <r°- 11932] 48 T.’l. R. 223. 

March v. Martin [1880] W. N. 111. 

Bishop v. Smyrna Ry. Co. [1895] 2 Ch. 596. 

Wei ton v. Saffery [1897] A. C. 299. 
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For distribution an order of the Court is necessary ; but in a voluntary liquidation 
the liquidator adjusts the rights of the contributories without reference to the Court 1. 

If too much has been paid to a shareholder he may be ordered to refund the 

amount 2. 

193. The Court may, in the event of the assets being in- 
D ' sufficient to satisfy the liabilities, make an order as to 

" the payment out of the assets of the costs, charges and 

expenses incurred in the winding up in such order of 

priority as the Court thinks just. 

It was held by the House of Lords in 1872 that although in a compulsory winding 
up there was no statutory provision, as in the case of a voluntary winding 
Priority 3> that all cost3> charge9 and expenses properly incurred in the winding 

charges' up, including the liquidator’s remuneration, be payable out of the assets in 

See. ’ priority to all other claims, the same principle would be applied 4. 

After the costs, charges and expenses have been paid, the assets are to be applied 
in payment of the company’s debts and liabilities to the creditors. When 
Distribu- the creditors have been paid in full, any surplus is to be distributed 

ti0 “- amongst the contributories according to their rights inter se as adjusted by 

tKe C As regards the liquidator’s remuneration the rule is, that first the costs of the 

petition for winding up, next the costs of the winding up, and then the 

Remu- remuneration of the liquidator are to be paid 6. In the case note e ow 

deration. ? ^ Cour( . - n Us di3Cretio n allowed the voluntary liquidator to retain 

the remuneration received by him before the date of the notice of the ° 

income-tax. The remuneration of a receiver and manager appointed m a ^bent - 
holder’s .action is paid in priority to the debt incurred by him with the Court 

sanction 8. i j f rhf* 

Where in a litigation an order has been made that costs shall be pai out o 

assets of the company or by the liquidator with leave to retain them out 

Co§t* in 0 f the assets, the amount is payable forthwith without waiting to see 1 
litigation. ^ fundg wiU be sufficient t o pay all costs incurred in the winding up, 

and if the liquidator pays such costs he may rrepay himself at once 9. 

The costs ordered to be paid out of the assets come before the general costs o t e 
winding up 10. If the liquidator continues proceedings commenced before the win ing 
up order, the whole costs including those incurred before the order are costs o t e 

winding up 11* ____ 

1. S. 211. 

2. ’ Birkbeck P. B. Building Society [1915] 1 Ch. 91. 

3. S. 217. 

4 ^OVebb v ^X^hiflin [18721 L. R* 5 H. L* 711* 

t Birch v. Cropper [1889] Hr App. Cas 525 and see notes to the previous j 

6. Re Massey [1870] 9 Eq. 367 ; Dronfield Silkstone Co. [1883J 2* n [1900] 

London Metallurgical Co. [1895] I Ch 758 and see San.tary Bunal 

2 Ch. 289 ; re Trueman’s Estate [1872] 14 Eq. 278 ; but see New 

[1893] 1 Ch. 371. , 

7. Beni'Felkai Mining Co. [1934] Ch. 406. 

8. Hoffman v. Boynton [1910] 1 Ch. 519. 

9. London Metallurgical Co. (supra). 

10. Staffordshire Gas Stc. Co. [1893] 3 Ch. 523. 

11. London Drapery Stores [1898] 2 Ch. 684. 
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As to the priority of solicitor’s costs and other costs generally see Buckley, 10th 
ed. pp. 407-8. The costs are however generally in the Court’s discretion, 

G f • •. t 

costs T S anC ^ ^ unfounded charges are made or the petitioner’s conduct is unsatis¬ 
factory or his debt small, an order may be made without costs 1. 


194. -(i) When the affairs of a company have been com- 
Dissolu- pletely wound up, the Court shall make an order that 
tion of the company be dissolved from the date of the order, 
company. anc j com p an y shall be dissolved accordingly. 

(2) The order shall be reported within fifteen days of the 
making thereof by the official liquidator to the registrar, who 
shall make in his books a minute of the dissolution of the com¬ 
pany. 

(3) If the official liquidator makes default in complying 
with the requirements of this section, he shall be liable to a fine 
not exceeding fifty rupees for every day during which he is in 
default. 


Dissolution puts an end to the existence of a company 2. “A company which 
Effect of has keen dissolved,” observed Viscount Cave, “no longer exists as a separate 


dissolu 

tion. 


entity capable of holding property or of being sued in any Court” 3. 
It prevents any proceeding being taken against promoters, directors or 
officers of the company in respect of any misfeasance or breach of trust 4, or a creditor 
proving a debt against the company 5. 

When a company is dissolved the statutory duty of the liquidator towards the credi¬ 
tors and contributories is gone ; but if he has committed a breach of his 

duty to any creditor by distributing the assets without complying with the 

• 

requirements of the Act, he is liable in damages to the creditor 6. 

A judgment obtained against a company after its dissolution is invalid, 
and the solicitor acting for the company is liable personally to pay the costs 
of the action from the date of the dissolution and consequent revocation 
of his authority 7. After dissolution, however, the Court has jurisdiction 
to make an order upon an application made but not heard before the 
dissolution 8. 

Where a company is dissolved, its personal property including its right against a 
bankrupt’s estate in respect of debt vests in the Crown as bona vacantia 9. 
Bona ^ As to whether a debt to a company is extinguished by its dissolution see 

the last noted case. But estates and interests in land do not necessarily 
vest in the Crown. In such cases the reversion is accelerated 10. It has however been 


Liquida¬ 
tor’s li¬ 
ability. 

Effect of 
dissolution 
upon pend¬ 
ing pro¬ 
ceedings, 

&c. 


1. Ibo Investment Trust [1904] 1 Ch. 26. 

2. Salton v. New Beeston Cycle Co. [1900] 1 Ch. 43. 

3. Employers’ Liability Assurance Corpn. v. Sedgwick Collins &. Co. [1927] 
A. C. 95. 

4. Coxon v. Gorst [1891] 2 Ch. 73. 

5. Westbourne Grove Drapery Co. [1879] 39 L. T. 30. 

6. Pulsford v. Devenish [1903] 2 Ch. 625 ; Innes &. Co. [1903] 2 Ch. 254. 

7. Youge v. Toynbee [1910] 1 K. B. 215 C. A. 

8. Whiteley’s Exerciser v. Gamage [1898] 2 Ch. 405. 

9. Re Higginson &. Deane [1899] 1 Q. B. 325 ; see notes under ss. 208E fit 209H. 

10. Hastings Corpn. v. Letton [1908] 1. K. B. 378. 
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held in a recent case that the doctrine of bona vacantia extends to leaseholds and that 
where they are mortgaged the equity of redemption passes to the Crown upon dissolu¬ 
tion of the company 1. The principle under which the Crown takes bona vacantia is 
that the King is the owner of every thing which has no other owner 2. 

To relieve the directors and others from personal liability incurred by 
Special carrying on business after the company has been dissolved, the Court may 

order. make a special order, and it will not be made in a flagrant case 3. 

Solicitor’s solicitor’s authority to represent the company is determined by its 

deter- rltV ^ dissolution 4 and if he continues to act or purports to act for a company 
mind. not in fact incorporated 5, he will be liable to the other party for costs. 

No mis- After dissolution no proceedings can be taken under s. 235 for misfeas- 

feasance ance B ut a creditor has remedy in damages against the liquidator, if 
ing^after with knowledge of the debt he has wilfully or negligently distributed the 

dissolution, assets without providing for such debt 7. 

Although when a company has been dissolved it ceases to exist for all purposes and 
its officers including the liquidators are functus officio 8, yet even after 
Liquidator dissolution the liquidator can complete a formal act like giving a transfer 

forroTor- in writing for a decree which has been already transferred by him while he 

mal act9 was still a liquidator 9 ; for a decree is not an actionable claim within the 

solution* meaning of the Transfer of Property Act, and therefore an assignment of a 

decree need not be in writing, though for the purposes of execution O. 21, 

r. 16, C. P. C., requires the transfer to be in writing. 

As to the dissolution of a company under voluntary liquidation see. ss. 208E and 

209H and notes. 

Extraordinary Powers of Court . 

195. (i) The Court may, after it has made a winding up 

order, summon before it any officer of the company or 
suinmo^n person known or suspected to have in his possession 
persons an y property of the company, or supposed to be indebt- 

oThaving ed to the company, or any person whom the Court 
property of deems capable of giving information concerning the 
company. trac j ej dealings, affairs or property of the company. 

( 2 ) The Court may examine him on oath concerning the 
same, either by word of mouth or on written interrogatories, and 
may reduce his answers to writing and require him to sign them. 

(3) The Court may require him to produce any documents 


can per¬ 
form for¬ 
mal act9 
after dis¬ 
solution. 


195. 

Power to 

summon 
persons 
suspected 
of having 


1. In re Wells [1933] 1 Ch. 29. 

2. Ibid at p. 43 ; see also Dyke v. Walford [1846] 5 Moo. P. C. C.434- 

3. Re Brown Bayley’s Steelworks [1905] 21 T. L. R. 374- 

4 . Salton v. New Beeston Cycle Co. (supra). 

5. Simmons v. Liberal Opinion Ltd. [1911] 1 K. B. 966. 

6. Coxon v. Gorst (supra). 

7. Argylls Ltd. v. Coxeter [1913] 29 T. L. R. 355 ; Pulsford v. Devenish (supra)- 

8. Ramchandra v. Kandasami [1895] 18 Mad. 498 ; Pinto Silver Mining Co. JI 

8 Ch. D. 273 ; London &. C. M. Insurance Co. [1879] 11 Ch. D. 140, 144 ; West- 
bourne Grove Drapery Co. (supra) ; Coxon v. Gorst (supra). . D 

9. Krishnasami v. Kuruppan [1928] M. 478, 27 M. L. W. 538. See also Afzal v. Kam 
Kumar [1886] 12 Cal. 610 ; Dagdu v. Vanji [ 1900] 24 Bom. 502 ; Gobinda v. 
Ranga [1921] M. 113. 
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in his custody or power relating to the company ; but, where he 
claims any lien on documents produced by him, the production 
shall be without prejudice to that lien, and the Court shall have 
jurisdiction in the winding up to determine all questions rela¬ 
ting to that lien. 

( 4 ) If any person so summoned, after being tendered a reas¬ 
onable sum for his expenses, refuses to come before the Court 
at the time appointed, not having a lawful impediment (made 
known to the Court at the time of its sitting, and allowed by it), 
the Court may cause him to be apprehended and brought before 
the Court for examination. 


Object 
of the 
section. 

proceeding 


This section was enacted to enable the Court in charge of liquidation proceedings 
to examine the persons mentioned therein to ascertain inter alia their conduct with 

regard to the management of the company and to find out the financial' 
condition and the assets. In these proceedings there is no contest between 
two parties and therefore the proviso to s. 132 of the Evidence Act does 
not confer any special privilege on the persons so examined 1. “The 
is a private examination which the Court sanctions in order that the 
liquidator may obtain the necessary information to enable him to proceed in the winding 
up, and for many reasons it is most undesirable that the opposing party in the litigation 
contemplated by the liquidator should be allowed to be present at a proceeding which 
is a proceeding for the purpose of informing the officer of the Court and the Court what 
course ought to be pursued” 2. 

The powers of the Court under this section are very wide, and it is not necessary 
that the Court must first determine that the person called upon to furnish the informa- 

Powers of tion d ° C3 actually posses3 t ^ iat information. If the Court has reason to 
Court. think, or even an allegation is made that a certain person is in possession 

of information which would be useful for the purposes of the winding up, 
the Court can call upon him to appear in Court and can examine him 3. 

An order for examination under this section may be obtained by the liquidator 
Examina- or a contributory. The Court can however of its own motion direct 
tion by such an examination to be held 4. S. 215 (now s. 216) enables the Court to 

pass orders under this section in a voluntary winding up 5 j but such orders 
will be made only under exceptional circumstances 5. 

The examination is, as a rule, entrusted to the liquidator, but the Court may 
commit the whole or some part of tne examination to a creditor or contributory 6. 
The Court can give the conduct of the examination to a petitioning creditor where 

the liquidator refuses to act or has not the means to act. The Court has 
discretion. discretion to a ^ ovv a creditor to attend even where the official liquidator 

has the conduct of the examination. But such a discretion ought not to 
be exercised except in very extreme cases 7. 


1. Ramchand v. King-Emp. [1926] L. 383, 27 Cr. L. J. 1382, 98 I. C. 599. 

2. Haddock’s case [1902] 2 Ch. 73,(80) ; see Grey’s Brewery Co. [1884] 25 Ch. D 400. 

3. Seth Haribans v. National Sugar Mills (infra). 

4. Land Securities Co. [1894] W. N. 91, 42 W. R. 624, 1 Mans. 369. 

5. Property Insurance Co. [1914] 1 Ch. 775, 779. 

6. Silkstone &.c. Iron Co. [1881] 19 Ch. D. 118. 

7. Moolla Dawood Cotton Manfg. Co. [1924] R. 24, 1 Rang. 384. 
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If the Judge has made an order for an examination, the Court of appeal will not 
generally interfere with his discretion 1, unless the order appears to be oppressive 2. 

It is in the discretion of the Court conducting the winding up to determine 
whether it will exercise the powers vested in it by this section, but the discretion must 
be exercised judicially and not without consideration 3. The order cannot be obtained 
as of right 4. 

If a party is entitled to take part in or to conduct an examination, the ordinary 
rule must prevail that he is entitled to do so with the help of counsels. But it is a 
matter entirely within the discretion of the Court whether the services of counsel 
should be allowed to an official liquidator 5. 


The Court has jurisdiction to order the examination to be held in open Court, 
but the jurisdiction should be exercised in very exceptional circumstances. 
For instance, a person not charged with fraud should not be examined 
in open Court 6. As a rule the examination will be held in private and 
creditors and contributories will not be entitled to attend, unless they have obtained 
leave of the Court 7. 


Jurisdic 

tion. 


Before granting an application under this section the Court ought to be satisfied 
It must be t ^ at t ^ ie inquiry is just and beneficial for the purposes of the winding 
just and up and not merely intended to harass and annoy the directors and 
beneficial. mana g er9 s, or for the purpose of advancing the individual interest of a 
single contributory 9. 

The witness must answer questions even if they relate to matters of hearsay 10, 

Whatques- but he need not answer questions as to matters which might incriminate 

tions will or a3 to ma tters involving professional confidence 11. The only ground 

be answer- , . , . , , . , 

ed by the on wh ich a witness summoned to attend for examination can contest the 

witness. validity of the summons is want of jurisdiction to issue it or to pass 

the order 12. 


The official liquidator is not entitled in a petition filed by him in Court, to make 

Inspection USC ^ acts e ^ c * te< ^ * n course of examination of persons held under this 

&. making 8ect io n copies whereof has been obtained by him under Rule 174 (now 
U8e . 0 ^^ e ' R- U l c 198) of Chap. XXXI of the Original Side Rules of the Calcutta 
position. High Court. The depositions so obtained are to be regarded as private 


1. Joseph Hargreaves Ltd. [19001 1 Ch. 347 ; Gold Co. [1879] 12 Ch. D. 77. 

2. Re Metropolitan Bank [1880] 15 Ch. D. 139. , 

3. Harkishen Lai v. Saraswati [1915] 28 I. C. 286 ; Gold Co. (supra) ; Joseph 
Hargreaves Ltd. [1900] 1 Ch. 347. 

4. Metropolitan Bank [1880] 15 Ch. D. 139. 

5. Seth Haribans v. National Sugar Mills [1933] L. 8, 130 I. C. 407. T 

6. Property Insurance Co. [1914] 1 Ch. 775 ; Leitner Electrical Co. [1916] 32 1. L. 
R. 474. 

7. Grey’s Brewery Co. [1883] 25 Ch. D. 400 ; but see Gold Co. [1879] 12 Ch. 
D. 77. 

8. Harkishen Lai v. Saraswati (supra) ; Seth Haribans v. National Sugar Mills 

[1931] L. 8. 130I.C.407. ^ rtonftl 

9. Imperial C. W. Corpn. [1886] 33 Ch. D. 314 ; British Building Stone Co. [19U5| 
2 Ch. 450. 

10. Ottoman Co. [1867] 15 W.R. (Eng.) 1069. 

11. Silkstone &.c. Iron Co. (supra) ; North Australian Territory Co. [1890] 43 

D. 87. 

Silkstone &.c. Iron Co. (supra). 

63 


12. 
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documents 1. A deponenr who is a defendant in a suit brought by the official liqui¬ 
dator is, however, entitled to obtain a copy of his own deposition, upon his counsel 
undertaking on his behalf to prevent communication of his deposition to his co- 
defendants or their solicitors or counsel 1. 

A witness may not inspect and take copies of the deposition of his examination 
under this section, unless he has obtained the leave of the Court 2. In the undernoted 
case 3 Mr. Justice Buckland held that in the interests of criminal justice the Court should 
allow a public officer charged with the investigation of criminal offences, such as a 
Deputy Commissioner of Police, to inspect the depositions of a person, who is believed 
to be involved in a criminal offence, under this section and to inform himself of any 
thing that may come to light on such inspection ; he cannot however take copies of the 
desposition but only notes, and in doing so he cannot reproduce verbatim any portion of 
the deposition, however brief. 

The witness should be examined first and it would depend upon the result of 

Produc- t ^ ie lamination whether a further order for the production of any and 

tion of what relevant documents ought properly to be made 4. 
document. 

Delivery of a document without prejudice to an alleged right of lien does not 
involve its admission and does not in any way prejudice it if it exists 9. 
document ^ ^ delivery is necessary for the purposes of a voluntary winding up, the 

liquidator is entitled to the delivery 5. Where there is no good right of 
lien properly 90 called, there may be a right of retention on the ground of implied 
contract 5. 

A liquidator while so acting is an officer of the Court charged with the duty of 
Liquida- investigating the affairs of the company and the acts of its past managing 
tor’s agents and directors, and he is entitled to be given all reasonable informa- 

powers. tion ag tQ pa3t transactions. Any creditor who refuses does so at his own 
peril and in the ultimate resort can be summoned under this section, and if necessary, 
arrested 6. But the liquidator cannot use a summons under this section to obtain relief 
against a stranger, for instance, by seeking to enforce a claim against an alleged debtor 
to the company or asking for rescission of the contract 7. 

Orders have been made to compel information from—the managing clerk of a 
bank with which a contributory had an account ; the broker by whom a 
order Is transfer was made in a case in which the transferee was an infant; the sister 
made. and nephew of a contributory who had been served with a balance order; 

the mother-in-law of a contributory ; a creditor of the company who claimed 
commission for service rendered and work done as agent of the company; brokers who 
entered into contracts with the company 8. But a mere creditor cannot be examined 9. 

The persons examined under this section will not be allowed their costs 10. 


1. Kamal Bros. v. Sunil Kumar [1940] C. 488, [1940] 1 Cal. 28, 44 C.W.N. 512. 

2. Merchant’s Fire Office [1889] 1 Ch. 432 ; see also Imperial C. W. Corpn. [1886] 
33 Ch. D. 314. 

3. Regent Park Syndicate [1930] C. 521, 57 Cal. 424, 126 I.C. 405. 

4. Maville Hose, Ltd. [1939] 1 Ch. 32. 

5. Findlay v. Waddell [1910] S.C. 670. 

6. Tulsidas v. Industrial Bank [1931] B. 2, 54 Bom. 718, 32 Bom. L. R. 953, 127 
I. C. 82. 

7. Centrifugal Butter Co. [1913] 1 Ch. 188. 

8. Buckley, 10th ed. pp. 413-14. 

9. Mercati’s case [1868] 5 Eq. 22. 

10. T. F. Brown & Co. [1887] 14 Cal. 219. 
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Under s. 202 an appeal lies from an order under this section 1. But the Calcutta 
High Court (C. C. Ghose &. Buckland, JJ.) held that an order under this 
Appeal. section directing the directors to appear before the Court for examination is 


not a judgment within cl. 15 of the Letters Patent and therefore not appealable 2. 

196 . (i) When an order has been made for winding up a 
company by the Court, and the official liquidator has applied to 
Power to the Court stating that in his opinion a fraud has been 
order committed by any person in the promotion or forma- 
examine- tion of the company or by any director or other officer 
don of 0 f the company, in relation to the company since its 
directors, 8 ' formation, the Court may, after consideration of the 
etc. ’ application, direct that any person who has taken any 
part in the promotion or formation of the company, or has been 
a director, manager or other officer of the company shall attend 
before the Court on a day appointed by the Court for that pur¬ 
pose, and be publicly examined as to the promotion or forma¬ 
tion or the conduct of the business of the company, or as to his 
conduct and dealings as director, manager or other officer 

thereof. 


( 2 ) The official liquidator shall take part in the examina¬ 
tion, and for that purpose may, if specially authorised by the 
Court in that behalf, employ such legal assistance as may be 
sanctioned by the Court. 

( 3 ) Any creditor or contributory may also take part in the 
examination either personally or by any person entitled to ap¬ 
pear before the Court. 

( 4 ) The Court may put such questions to the person 
examined as the Court thinks lit. 

( 5 ) The person examined shall be examined on oath, and 
shall answer all such questions as the Court may put or allow 
to be put to him. 

( 6 ) A person ordered to be examined under this section 
may at his own cost employ any person entitled to appear before 
the Court, who shall be at liberty to put to him such questions 
as the Court may deem just for the purpose of enabling him to 
explain or qualify any answers given by him : Provided that ir 
he is, in the opinion of the Court, exculpated from any charges 
made or suggested against him, the Court may allow him such 
costs as in its discretion it may think lit. 

( 7 ) Notes of the examination shall be taken down in writ¬ 
ing, and shall be read over to or by, and signed by ^ the pers on^ 

1. Harkishen Lai v. Saraswati (supra); Seth Hariban9 v. National Sugar Mills 

119311 L. 8, 130 I. C. 407 ; but see Silkstone &c. Co. (supra). 

2. Madan v. Sachindra [19281 C. 295, 55 Cal. 262. 
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examined, and may thereafter be used in evidence against him 
in civil proceedings, and shall be open to the inspection of any 
creditor or contributory at all reasonable times. 

(8) The Court may, if it thinks fit, adjourn the examination 
from time to time. 

( 9 ) An examination under this section may, if the Court so 
directs, and subject to any rules in this behalf, be held before 
any District Judge or before any officer of the High Court, be¬ 
ing an official referee, master, registrar or deputy registrar, and 
the powers of the Court under this section as to the conduct of 
the examination, but not as to costs, may be exercised by the 
person before whom the examination is held. 


The two sections have quite different scopes. S. 195 is intended to be used for the 

Distinction P ur P° ses of Promoting the liquidation proceedings, while s. 196 is prima- 
between r *h intended to investigate the conduct of those who have been charged 

this section with its affairs 1. it appears that under the previous section the Court 

vious one. 6 " Can ° f itS ° Wn motion for the Purpose of obtaining information summon 

and examine the persons mentioned therein. But under the present 
section, before the Court takes any action, the official liquidator must make an appli¬ 
cation to the Court stating that i n his opinion a fraud,has been committed by any 

person in the promotion or formation of the company or by a director or officer after 
its formation 2. 

A public examination can be ordered only when, (i) the company is being wound 

When the UP by tbe Court ’ ^ ^ official liquidator has applied to the Court, (iii) 

examin- c ^ e application alleges fraud or the facts stated in it show clearly that in 

a Vdered ^ ° pini ° n of the officiaI liquidator there has been fraud on the part of 

ere ‘ the persons to be examined 2. The official liquidator must make the 

application whenever he arrives at a judicial conclusion that such facts are in proof 
that it becomes his duty to make the application 3. 

The application should set out such facts as the basis of his opinion as will watrant 

Applica- the Court to order the examination 4. Fraud on strangers will not however 

be taken ' nt ° account 5 ‘ The Power to direct a public examination of the 
tents. persons oes not apply to any one of those persons against whom a 

pnma. fade case of fraud has not been disclosed by the report of the 
official receiver 6. The Court before it passes an order for public examination must 
be saHsfied that some facts are given in the application which entitle the Court 
to find that there is a prima fade case of fraud against the particular persons named. 
The wording of the section does not justify the Court on a general allegation of 
fraud in the management of the company, in making an order for public examina¬ 
tion of any person not directly implicated in the application. But there is no 
necessity to specify the charge of fraud with the same pa rticularity as would be necessary 

1. Seth Haribans v. National Sugar Mills ri9311 L 8 130 T C 407 

!: 1 “• ” ■ a. c. m 

t 1 Ch - 215 ‘ 

6. Exp. Barnes [1896] A. C. 146. 
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Costs. 


in a criminal charge. What should be the contents of an application under this 
section depends on the facts of the particular case 1. In the last cited case it has been 
held that the English decisions on the point of an investigation by a liquidator into the 

conduct of the officers of the company before liquidation are not binding upon Indian 

Courts on the ground that the language of this section differs from the language of the 
corresponding section (s. 175) of the English Act of 1908. But is the difference 

substantial ? ^ 

The official liquidator may apply ex parte for an order for public examination 2. 

The person against whom the order is made can move to have the order 

bemId“ aV discharged 1, provided that he applies within a reasonable time 3. 

ex parte. 

The Court cannot order the official liquidator personally to pay costs, as he is 
merely discharging a statutory duty 4. The official liquidator will only be 
ordered to pay costs out of the company in the event of exculpation of 

the person accused 5. , . , 

It is only a creditor or contributory or some party to the proceedings which 

pending who would be entitled to inspect the notes of examination under 

Inspection tbis 9ect ion 6. An order refusing inspection and copies of statements is 

of notes. appealable under S . 202 6. 

This section was not intended to override the provisions of the Evidence Act.^an 
the intention of the legislature in using the words “in civil proceedings in 
S. 132, sub-s. 7 was to make the statement admissible in civil proceedings and subject 
Evidence tQ g ^ of the Evidence Act in criminal proceedings. In an examination 
Ct * under this section there being no contest between two parties the proviso 

to s. 132 of the Evidence Act does not confer special privileges on the persons so 

examined 7. 

Under s. 215 (now s. 216) a voluntary liquidator is entitled to ask the Court tor an 
order for the examination of persons who are connected with the company with regard 
A lica- to * ts f° rmat l° n or management and the Court has power to make such an 
tionin vol- order 8 . But where the provisions of s. 203 are not strictly complied with, 
untary li- tbe company is not in voluntary liquidation and the Court has no power 
quidation. ^ or der the directors to be examined under this section 9. 

The pendency of an action by the liquidating company against an examinee or a 
third party may be a ground for postponing the examination 10 . 

An order directing that a person should be examined under this section is not a 
judgment within cl. 15 of the Letters Patent, hence no appeal lies against 

the order 11. 


Appeal. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


ndian State Bank [1933] A. 366, [19331 A. L. J. 229. 
jreat Kruger Co. [1892] 3 Ch. 307. 

Slational Stores [1899] 2 Ch. 773, affirmed [1900] 1 Ch. 27. [19131 

[ohn Tweddle &. Co. [1910] 2 K. B. 697 ; but see Arthur Wiliams & Co. 

l K. B. 88 . 

John Tweddle &. Co (supra). 

De Souza v. Billimoria [1926] L. 246, 26 P. L. R. 432. 

Ramchand v. King-Emperor [19261 L. 385, 27 Cr. L. J. 1382, 98 I. C. 599. 

Nowroji Laxman 11920] 22 Bom. L. R. 219. 

J. C. De v. K. B. Roy Choudhury [1934] R. 271, 151 I. C. 987. D 37 . 

Ex p. Archer [1901] 85 L.T. 698; North Australian Territory [1890] 45 Ch.U .^ 

K. B. Roy Choudhury v. Burma Loan Bank [1936] R. J166, 161 I* • 1007 ’p g, 
also Dayabhai v. Murugappa [1935] R. 267, 8 Rang. 135 F.B., 157 • 
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ings 


197. The Court, at any time either before or after making 
a winding up order on proof of probable cause for believing 

“, at 3 COntribu L tory “ about to q uit India or 

sconding 9. erwise to abscond, or to remove or conceal any of 

butory. ,, P r operty, for the purpose of evading payment of 

calls or or avoiding examination respecting the affairs 

of the company, may cause the contributory to be arrested and 

his books and papers and moveable property to be seized, and 

lm and them to be safely kept until such time as the Court 
may order. 

Under this section the Court may order the contributory to be arrested and his 
property to be seized, or it may order the one without the other 1. Upon evidence that 
a contributory is about to sell his goods and chattels for the purpose of evading payment 
of a call, the Court may make an order for the seizure of the goods, but may decline to 
order his arrest upon a mere hearsay statement of his intention to leave the country 2. 

198. Any powers by this Act conferred on the Court shall 
Saving be in addition to, and not in restriction of, any exist- 

pL°ce h ed. l U l P ° wers 0 , ins rituting proceedings against any com 
proceed tributary or debtor of the company, or the estate of 

any contributory or debtor, for the recovery of anv 
call or other sums. 7 

Enforcement of and Appeal from Orders. 

All orders made by a Court under this Act may be 

enforced in the same manner in which decrees of such 

Court made in any suit pending therein may be en- 
forced. 

An order for payment under s. 186 must be regarded as a decree and enforced as 
such. This means that the provisions of the Code of Civil Procedure relating to execution 
of decrees are applicable to the execution of such orders 3. Where such an order is 

Applica- S ° U n g . ht “ ^ ! nforCed thlOU ® h 3 C ° Urt ^ a n the one which passed it, 
tionof Civ. »• 201 of the Act removes the necessity for complying with the procedure 

Pro. Code, laid down ,n s. 39 and Or. XXI, rr. 4 and 5, C. P. C. and dispenses with 

the requirements of rule 6 of that Order and empowers the Court to act on 

a certified copy of the otder alone 4. An assignee or transferee of the order however 

cannot make an application for enforcement of the order without recourse to the 

procedure laid down by O. XXI, r. 16, C. P. C. which requires that an application by a 

transferee of a decree for execution after substitution of his name can be entertained 

only by the Court which passed the decree 3. 

Under this section all orders made by a liquidation Court may be enforced in the 
Limitation. manner in which decrees of such Courts made in any suit pending 

_ thereln be enforced. Conseque ntly a call order passed by a liquidation 

1. Imperial Mercantile Credit Co. (infra). ' 

2. Imperial Mercantile Credit Co. [1868] 5 Eq. 264 

3. Tharya Ram v. Popat Ram [1918] 47 I. C. 997. 

4. Modern Chemical Works v. Manmohan (infra). 


199. 


Power to 

enforce 

orders. 
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Order 
made in 
any Court 
to be en¬ 
forced 
by other 
Courts. 


Procedure. 


Court in Baroda is not a foreign judgment and a suit on it in British India therefore is 
governed by Art. 120 and not by Art. 117 of the Limitation Act 1. 

See notes to s. 186. 

200. Any order made by a Court for or in the course of 
the winding up of a company shall be enforced in any 
place in British India other than that in which such 
Court is situate, by the Court that would have had 
jurisdiction in respect of such company if the registered 
office of the company had been situate at such other 
place, and in the same manner in all respects as if such 
order had been made by the Court that is hereby required to 
enforce the same. 

This section applies to a case where an order made by the High Court of one 
province is to be enforced in another province ; it can only be enforced by the High 

Court of that other province 2. 

A decree of one High Court in liquidation proceedings cannot be sent direct for 
execution to a District Couit under another High Court. SS. 199 and 200 
must be read so as to be consistent with each other 3# 

The conjoint effect of s. 199 and this section is that the order that is filed should 
Effect of be treated in the same manner 03 a decree Passed by the High Court in 
ss. 199 &. which it is filed and transferred for execution to the respective District 
200. Courts concerned, and it is not competent for the High Court to authorize 

the official liquidator to apply to the District Court concerned for enforcing under s. 164 
an order, e. g., for payment 4, under s. 187 5. 

201. Where any order made by one Court is to be enforced 
by another Court, a certified copy of the order so 
made shall be produced to the proper officer of the 
Court required to enforce the same, and the production 
of such certified copy shall be sufficient evidence of 
such order having been made ; and thereupon the last' 
mentioned Court shall take the requisite steps in the 
matter for enforcing the order, in the same manner as if it were 
the order of the Court enforcing the same. 

Where an order made by one Court is sought to be enforced through another 

Court, this section removes the necessity for complying with the procedure 

Transfer laid down in s. 39 and Or. XXI, rr. 4 and 5, C. P. C. 6 . See notes to 
of decree. 


Mode of 
dealing 
with orders 
to be en¬ 
forced by 
other 
Courts. 


9 . 


199. 


1 .■ Modern Chemical Works v. Manmohan [1935] L. 975, 160 I. C. 346. 

2. Nataranjan v. Narasimha (infra). 

3. Kayastha Trading &c. Corpn. v. Jaikaran [1927] P. 182, 6 Pat. 132. 

4. British B. &. I. Corpn. [19271 M. 271, 100 I. C. 744 dissenting from National 

Insce. & Banking Co. [1920] 54 I. C. 384. _ . t p 

5. Nataranjan v. Narasimha [1930] M. 74, 53 Mad. 147, 57 M. L. J. 723, 124 
223, following Kayastha Trading Corpn. (supra). 

6 . Tharya Ram v. Popat Ram (supra). 



504 


INDIAN COMPANIES ACT 


[ S. 202 


An order for winding up was made by the Punjab Chief Court and under s. 164 
subsequent proceedings were taken in the Court of the District Judge of Lahore against 
contributories residing in districts within the jurisdiction of the Allahabad High Court. 
On an application to the latter Court by the official liquidator to enforce these orders 
it was held that the High Court had jurisdiction to enforce the orders by proceeding 
in execution before itself or to authorize the official liquidator to apply to the various 
District Courts in respect of each of the persons against whom orders for contribution 
had been passed 1. 


202 . Re-hearings of and appeals from, any order or deci- 
Appeals sion ma de or given in the matter of the winding up of 
from a company by the Court may be had in the same man- 

orders. ner anc j su bj ect to t h e same conditions in and subject 
to which appeals may be had from any order or decision of the 
same Court in cases within its ordinary jurisdiction. 


Compare s. 141 of Act X of 1866 and s. 169 of Act VI of 1882 where the right of 
Provisions a PP ea * was 8* ven “subject to this restriction that no such re-hearing or 
of the pre- appeal shall be heard unless notice of the same is given within three weeks 
vious Act. a f ter any or der complained of has been made in manner in which notices 
of appeal are ordinarily given under the Code of Civil Procedure, unless such time is 
extended by the Court of Appeal.” 

Where a private offer to the official liquidator to purchase certain machinery 
belonging to the company which was its sole property was sanctioned by the District 
Judge under s. 144 (c) of the Act of 1882 (corresponding to s. 179 of the present Act) 
without notice to the creditors or contributories and without satisfying himself that no 
better offer would be forthcoming if due publicity was given and on the application 
by the contributories revoked his order, it was held that whether or not the District 
Judge had a power of review either under s. 169 of that Act or under his inherent power 
the High Court could permit the contributories and creditors to file an appeal under s. 
169 against the original order granting sanction, and excuse delay in filing the 
appeal 2. 


Those sections have been re-enacted omitting the restriction noted above. But 
where the liquidation of a company began before the present Act came into 
AcTappli- force ’ a11 t ^ ie proceedings in the winding up including the course of appeal 
cable— would be governed by the old law as was provided by s. 284 of the present 

where. Act before its amendment by Act II of 1938 (see the old s. 284 printed under 

the amended s. 284 post). In such a case an appeal was barred by time if notice of appeal 
was not served on the respondent within three weeks according to the provisions of s. 169 
of the old Act 3. But if an appeal was presented within the prescribed period, the 
appellate Court could extend the time for service of notice 4. 


1. National Insurance and Banking Co. [1920] 54 I. C. 384, dissented from in 
British B. &. I. Corpn. (supra). 

2. Gordon Das v. Kantheemathenatha (infra). 

3. Peoples Bank [1915] 28 1. C. 600 ; Peoples Industrial Bank v. Harkishen Lai 
[1918] 16 A.L.J. 70, 43 I.C. 642. 

4. Santi Lai v. Indian Exchange Bank [1916] 38 All. 536, 14 A.L.J. 722. • 
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This section is wide enough to cover appeals against any order made in the matter 
of winding up provided such an order finally decides a dispute between the 
Appeal. parties or deprives the appellant of a substantial or important right and is 

not a mere formal or interlocutory order 1. The last part of this section 
which lays down that appeal will be had “in the same manner &.c. ’ merely regulates the 
procedure to be followed in the presentation and hearing of such appeals 2. Thus 
where the High Court holds that an application under s. 235 is maintainable, the order is 
appealable under the Letters Patent 2. Where the managing agents’ objections to their 
being examined under s. 195 and to the official liquidator conducting the examination 
through counsel were disallowed, an appeal against the order was competent 1. The 
wording of this section is wide enough also to include an order under s. 237 directing the 
official liquidator to prosecute certain persons mentioned in that section for criminal 
offences 3. See notes under s. 153 ante. 


Review. 


Appeals lie against all orders made in the matter of winding up, provided such an 
order finally decides a dispute between the parties or deprives the appellant of a substan- 
tial and important right and is not a mere formal or interlocutory order 4. But the 
Allahabad High Court held in 1916 that a right of appeal under this section is co-exten- 
sive with the right of appeal conferred by the Code of Civil Procedure 5. This case 
has been considered by the above Full Bench of the Lahore High Court. 

It was held under s. 169 of Act VI of 1882 that the rehearing of an order made in 

Petition the windin g U P could only take place before a Court of ApP eal > but an 
forVe°' n order which had been obtained ex parte or which was in truth a nullity 

hearing. m i g ht be discharged by the Court which made it 6. S. 169 had no applica¬ 
tion to petitions for setting aside ex parte decrees 6. A Judge has inherent power to 
recall an order passed, without notice and without hearing parties, to correct any serious 

injustice done to them 7. 

This section was not intended to refer to a case in which a Judge upon the 
discovery of fresh matter considered it expedient to pass a fresh order to 
review an order passed by him 8. Where an objection being filed for the 
compulsory winding up of a company, the Court ordered that the winding up petition 
be taken off the file on the company furnishing security to the satisfaction of the 
registrar and the registrar being satisfied with the security accepted it, it was held that 
the order could not be reviewed 9. 

An appeal is a stage in and part of the proceedings in a suit and therefore no 
person can appeal unless he is a party to the suit. A person who had not 
complied with the Rules framed by the High Court and had not entered 
his name in the book kept for the purpose and had not in fac t attende d 

Seth Haribans v. National Sugar Mills [1931] L. 8, 130 I.C. 407; Mulk Raj v. O-L 
Peoples Bank of N. India [1938] L. 658. 

Mulk Raj v. O. L. Peoples Bank of N. India (supra). 

Shewram v. Lobo [1931] S. 120, 132 I.C. 474. T u arv; • Bahri 

Sansar Chand v. Punjab Industrial Bank [1929] L. 707 F-B-- La . vj a tional 
v. Mandal & Bahri Ltd. [1930] L. 721, 126 I.C. 74 ; Seth Haribans y. ^no c 
Sugar Mills [1931] L. 8, 130 I.C. 407 ; Shewram v. Lobo 1193M b. uu, 

474. 

Santi Lai v. Indian Exchange Bank [1916] 38 All. 537, 14 A.L.J. 722. 

Hindusthan Bank v. Mehraj Din [1920] 55 I- C. 82.0. 

Gordon Das v. Kantheemathenatha [1926] 97 1- C- 295. 

Ratta Ram v. Amritsar M. R. Fund [1919] 13 P L.R. mi i c 126 

Madan Theatres v. Babutal (1934] C. 603, 38 C. W. N. 433, 131 1 ^ 


Who can 
appeal. 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 
9. 
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the proceedings, has no locus standie to appeal 1. In the last cited case the application 
was not even treated as a petition for revision. 

An appeal against a winding up order may be taken by a creditor or a contributory 
who has appeared 2 in the winding up Court or by the company itself. Where after 
the winding up order the majority of contributories declare themselves at a meeting 
held for the purpose in favour of appealing against the order in the name of the com¬ 
pany, an appeal so instituted in the company’s name is competent, but this is all mere 
form. The appeal in such cases is really that of the contributories who are behind it 
and they may truly be regarded as the appellants 3. 


If the company is the only appellant, security for costs of the appeal must be 
given 4, not out of the company’s funds, but from an outside source, namely, by the 
directors or shareholders who are at the back of the appeal, and the security must be 
substantial 5. Application for security must, except under special circumstances, be 
made before the appeal is in the paper for hearing 6 . The directors may appeal in the 
name of the company from the winding up order 4. With the Court’s leave the liquidator 
may appeal 7, but not an outsider 8 . Unless a person shows that he has got an interest 
which is adversely affected by the decree of the lower Court, or has an interest in the 
subject matter which is under litigation, he has no right to appeal 9. 

Contributories or creditors who have not appeared below cannot appeal without 

leave 10. Other interested persons have no right of appeal, but may be heard as 

# 

amicus curie 11. As to the costs of various parties see the case noted below 12. 


Winding up appeals should be expedited ; see the caustic remarks of their Lord- 
ships in the case of note 3. 

The official liquidator is not a necessary party to an appeal against a compulsory 
winding up order. He cannot be said to be “interested” in the result of the appeal, be¬ 
cause after the compulsory winding up order the property of the company 

appea? t0 ^ oes not vest * n ^ im ’ ^* ut remain9 vcste d in company. It is however 

desirable that, as a general rule, he should be made a party to such appeal 
in order to prevent possible collusion amongst interested parties and to ensure that all 
the necessary facts are laid before the Court and that proceedings are conducted 
according to law 13. 


1 . Rustomji v. People’s Amritsar Bank [1919] 49 I. C. 381. 

2. Silkstone Fall Colliery Co. [18761 1 Ch. D. 38. 

3. Ripon Press &. Sugar Mill Co. v. Gopal Chetti [1932] P.-C. 1, 36 C. W. N. 54, 
54 C. L. J. 439. In this case the appeal was by the company (through special 
leave) and rightly so, observe their Lordship : “In that respect it is in accord 
with a well established practice devised to meet the necessity of just such a 
situation”, Ibid at p. 8. The official liquidator was respondent in this case. 

4. Diamond Fuel Co. [1879] 13 Ch. D. 400 C. A.; in this case the company 
appealed by its directors, though a liquidator was appointed. 

5. Consolidated S. R. M. Deep [1909] W. N. 66 C. A. 

6 . Indian K. &. S. Mining Co. [1882] 22 Ch. D. 83 C. A. 

7. City & County Investment Co. [1879] 13 Ch. D. 475. 

8 . Matilal Kanji & Co. v. Natvarlal [1932] B. 78, 33 Bom. L. R. 1495. 

9. Ibid, following Chandrika v. Indra Bikram [1916] 43 I. A. 179, 38 All. 
440 P. C. 

10. Securities Insurance Co. [1894] 2 Ch. 410 C. A. 

11. Bradford Navigation Co. [1870] 5 Ch. App. 600, 9‘Eq. 80. 

12 . Ibo Investment Co. [1903] 2 Ch. 373. 

13. Ram Rakha Mai <St Sons v. Surindar Singh [1941] L. 134, 43 P. L. R. 33, appro¬ 
ving Moti Ram v. Kewal Ram [1928] L. 202, 28 P.L.R. 468, 105 I. C. 569. 
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An appeal does not stay the proceedings except so far as the Judge of the Court 
Effect of of Appeal orders. Where a winding up order is discharged on appeal, all 
appeal. proceedings taken under it are also discharged 1 . 

An appeallie, from an order refusing to wind up a company 2, or from an order 
c . . . made for examination of directors, or where the order impugned is vexa- 

ord«r a n tious or oppressive so far as the appellant is concerned, and where it is not 
appeal lies. nece39a ry or beneficial for the purposes of the winding up 3. 

An order directing a preferential payment to be made to a creditor is one which 
relates to and is an incident of the winding up, and the right of appeal is an tncdent of 
the winding up 4. But the appointment of any person as an official liquidator ts so 
entirely a matter for the discretion of the Judge dealing with the winding up, that an 
appellate Court will not review his decision except under very special circumstances or 

unless it can be shown that the Judge had acted on a wrong principle 5. 

This section applies only to orders made in the matter of winding up and has no 
application to an order fixing the remuneration of an employee of liquidator ; such an 

order therefore is not appealable 6 . 

An order passed in a proceeding under s. 200 is an order made in the winding up 7. 
But an order passed under cl. ( 6 ) of s. 247 refusing to restore a company to the 
register is not an order made in the matter of winding up and hence it is not appealable. 
Where the order is based on an erroneous view of the law it is however open to revision 

8 . There was also no appeal under this section from an order made on an application 
under s. 153 by a company which was not in the course of being wound up 9. But 
now right of appeal has been given by the new sub^s. (7) of s. 153. An order refusing 
inspection and copies of statement under s. 196 is appealable 10. 

An order depriving a creditor, who has a claim which he long ago put in the 
form of a proof of debt against a company and which the liquidators are willing to admit, 
is an order which deprives him of a substantial and important right and it cannot be 
held that such an order is not appealable by reason that it is not a judgment under cl. 

15 of the Letters Patent 11. 

An appeal is competent from an order passed in winding up proceedings un er 
supervision of Court 12. 

An order of the District Judge as liquidation Judge dismissing certain objections 
to the attachment of property is not appealable under this section, as the order is under 

O. 21, R. 56, C. P. C. 13. 

“If the order is passed by a District Court”, says the judgment of a recent full Court 
of the Lahore High Court, “the appeal would lie to the High Court and the period of 


1. National P. B. S. Society [18701 5 Ch. App. 309. r d to? 

2. Tulsidas v. Bharat Khand Cotton Mills [19141 39 Bom. 47, 16 Bom. L. K. oy 

3. Harkishen Lai v. Saraswati [1915] 28 I. C. 286. 

4. People’s Industrial Bank v. Harkishen Lai [1918J 18 A. L. J. 70. 

5. M. A. J. Noble v. Bank of Burma [1912] 17 I. C. 853. 

6 . Ghanshyamdas v. Hindustan Bank [19201 55 I. C. 928. 

7. G. I. Bower v. Imperial Bank Ltd. [19131 35 All. 177. T ~ 

8 . Surjan Das v. Chabba Cotton Co. [19251 L. 443, 26 P. L. R. 68 86 I. C. 652. 

9. Viramgam 6 tc. Co. v. Industrial Bank [19251 27 Bom. L. R. 655 ; see Daws 
Hormusji [1932] R. 154, 10 Rang. 189. 

10. De Souza v. S. S. Billmoria [19261 L- 246, 26 P. L. R. 432. 

1 i. Levy Bros. v. Subodh [1927] C. 689, 31 C. W. N. 194- ^ QC _ 

12. Tabha Mai v. Jagraon Trading Syndicate [19351 L. 174, 158 I. C. 853. A 

13. Santilal v. Indian Exchange Bank [19161 38 All. 537 ; Charan Das v. 
National Bank [19271 L. 282, 28 P. L. R. 209, 101 I. C. 751. 
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limitation would be 90 days from the date of the order as prescribed by Art. 156, Limita¬ 
tion Act; if however the winding up is proceeding before a Single Bench of the High 

Limitation. ^” ourt: * n ex ercise of its original jurisdiction, the forum of appeal would 

be a Bench of two or more Judges of the High Court under cl. 10, Letters 
Patent, and the limitation for such appeals is 20 days as laid down in Art. 151, Limitation 
Act. But if the matter is being dealt with by a Bench of two or more Judges of the High 
Court, no appeal would lie from the order of such a Bench to any Court in India, but 
the aggrieved party may appeal to His Majesty in Council in the manner and subject 
to the conditions laid down in s. 109, Civil Procedure Code or cl. 29, Letters Patent, 
and in such a case the application for leave to appeal must be made within 90 days of 
the order (Art. 179)” 1. 

Appeals from orders passed by the High Court in exercise of its original jurisdiction 
being governed by Art. 151, Limitation Act, which is under s. 3 of that Act subject to s. 
12 of the same Act, the appellant is entitled, as of right, to deduct the time requisite for 
Deduction obtaining copies. Consequently s. 12 Limitation Act governs an appeal 
of time preferred under the present section from an order of a single Judge of the 
for cop" High Court exercising original jurisdiction where the forum of appeal 
(as distinct from the right of appeal) is provided by the Letters Patent, and therefore 
the appellant is entitled to exclude the “time requisite” for obtaining a copy of the 
judgment appealed against, even though under the rules and orders of the High Court 
no copy of the judgment is required to be filed with the memorandum of appeal 2 . 


The Court under the Act being a Court of civil jurisdiction is governed by the 

q p £ general provisions of the Code of Civil Procedure as made applicable by s. 

applies. ^1 of the Code and should in dealing with ex parte orders proceed under 

O. 9, r. 13 mutatis mutandis 3. 

Where an application is made to discharge an order made in chambers, the analogy 
of this section will be followed 4. 


Voluntary winding up . 


203. A 


Circum¬ 
stances in 
which 
company 
may be 
wound up 
volun¬ 
tarily. 





company may be wound up voluntarily— 

when the period (if any) fixed for the duration 
of the company by the articles expires, or the 
event (if any) occurs, on the occurrence of which 
the articles provide that the company is to be dis¬ 
solved and the company in general meeting has 
passed a resolution requiring the company to be 
wound up voluntarily ; 

if the company resolves by special resolution that 
the company be wound up voluntarily • 

if the company resolves by extraordinary resolu- 
tion to the effect that it cannot by reason of its 


1. 

2 . 

3. 

4. 


fl94i a ] b LSr?9i e , r 43p e LR k 2 V 97°- L C ° tt0n Pre83 C °' [1941] L ' 257 (259) ' 

Ibid, (overruling Jog Dhian v. Hussain [1935] L. 328 F.B., 16 Lah. 448 and follow- 

L A - 6 ** - 

See National Stores [1899] 2 Ch. 773, 776. 
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liabilities continue its business, and that it is ad¬ 
visable to wind up 

and the expression “resolution for voluntarily winding 
up” when used hereafter in this Part means a resolu¬ 
tion passed under clause (i), clause ( 2 ) or clause ( 3 ) 
of this section. 


By the Companies (Amendment) Act, 1936, at the end of clause (3) the words in 
italics have been inserted. 

The word “company” does not include an unregistered company 1, hut includes a 
Meaning of company formed and registered under the Indian Act of 1866 or any Act 
“company." or Acts re pealed thereby or under the Act of 1882 2. 

Creditors had no voice, before the amending Act of 1936, as to whether a company 
Creditors’ should be woundup voluntarily; but they might, under an order of the 
right. Court, obtain a certain amount of control over the proceedings, Now sec 

ss. 209 to 209H. 

Cl. (2). A company by passing a special resolution can wind up itself under this 


clause or under cl. (1) of s. 162 3. 

The members’ power to wind up voluntarily cannot be excluded by any provision 
Members’ in the articles except to the extent of precluding certain shareholders or 
power. classes of them from the right of voting 4. 

The resolution to wind up will not be valid if it is passed at a meeting which was 
not properly convened 5, or at a meeting at which a quorum was not present 6, or it 
Resolu- the re9olution P a9 sed at the meeting was not in accordance with the 
tion when resolution of which notice had been given 7. But a resolution to wind up 
invalid . w m no t be rendered invalid by the fact that it was passed contempo¬ 
raneously and in concert with an invalid resolution for reconstruction 8. 

The notice must show clearly that it was intended to propose a resolution that the 
company was unable, by reason of its liabilities, to continue its business 9. 
A notice stating that a resolution in the terms of this section will be 


Notice. 


proposed may however be sufficient 10. 

Where a notice was given calling an extraordinary general meeting and, if neces¬ 
sary, to pass a special resolution that the company be voluntarily wound up and that 
liquidators be appointed, and then it went on to say that in the event of the said resolu¬ 
tion being passed a special meeting would be held immediately after the extraordinary 
general meeting confirming the same, and a resolution was passed for winding up the 
company and liquidators were appointed ; it was held that the resolution not being a 
special resolution as defined in the Act, the voluntary winding up was not according to 


1 . S. 271 (1) (ii). 

■ 2. S. 2, sub-s. (1) els. (2) and (7) 

3. Oriental Navigation Co. v. Bhanaram [19221 49 Cal. 399, 69 I. C. 241. 

4. Payne v. Cork Co. [1900] 1 Ch. 308. 

5. Haycraft Gold Reduction Co. [1900] 2 Ch. 230 ; State of Wyoming Syndicate 

[1901] 2 Ch. 431. 

6 . Cambrian Peat Co. [1874] 31 L.T. 773. 

7. Teede 6c Bishop Ltd. [1901] 70 L.J. Ch. 409, 84 L.T. 561. 

8 . Thompson v. Henderson’s Transvaal Estates [1908] 1 Ch. 765. 

9. Bridport Old Brewery Co. [1867] 2 Ch. App. 191 ; see also Patent Floor Cloth 
Co. [1869] 8 Eq.. 664, and Tiessen v. Henderson [1899] 1 Ch. 861 ; Silkstone Fall 
Colliery Co. [1875] 1 Ch. D. 38. 

10. Stone v. City County Bank [1877] 3 C.P.D. 282. 
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What is a 
fatal defect 
in an extra¬ 
ordinary 
resolution. 


law and the appointment of liquidators was a nullity and they had no locus standie to 
exercise the statutory power of a properly appointed liquidator 1 . 

If an irregularity in passing an extraordinary resolution directing a voluntary 
winding up is discovered after the supervision order under s. 221, the order 
may be discharged on application to the Court of Appeal and the time for 
making the appeal, if necessary, may be extended 2 . The omission to state 
in the resolution that the company cannot, by reason of its liabilities, 
continue its business and that it is advisable to wind it up is a fatal defect 2 . 
Where the company has not passed an extraordinary resolution to the effect that it can¬ 
not by reason of its liabilities continue its business and that it is advisable to wind it 
up as required by s. 203 (3), and the notice calling the general meeting at which the 
question of liquidation was discussed did not specify the intention to propose the resolu¬ 
tion as an extraordinary resolution, the company is not in voluntary liquidation in 
accordance .with the provisions of the Act 3. 

It is however competent for all shareholders acting together to waive the formalities 

required by s. 81 as to notice of intention to propose a resolution as an 

Waiver of extraordinay resolution, and all the shareholders meeting and passing 
formalities. . . . , , , . , 

a resolution to wind up the company, the resolution is an extraordinary 

resolution within the meaning of this section, and it is not open to a creditor to impeach 

its validity 4. 

It is a contempt of Court, while a petition for compulsory winding up is pending, 
to obtain by improper means a resolution for a voluntary winding up with 
o^Cour ? 1 a v * ew to m i 1 * 3 4 5 6 7 8 9 l ea d the Court as to the real views of the shareholders and 

thereby induce the Court to abstain from making a compulsory order 5. 

An order to wind up a company compulsorily will be made on the petition of a 

When paid up shareholder, notwithstanding that an extraordinary resolution has 

compulsory b een pasge d to w i n d j t up voluntarily 6 . • 
order may 

be made. 

Passing a resolution for voluntary liquidation does not operate as a notice of dis- 
Effect of charge of the servants of the company where the business is continued 7» 
resolution. Where a company goes into voluntary liquidation merely with a view to 
reconstruct itself, the property of the old company being transferred to the new company, 
it does not cease to carry on business within the meaning of an agreement which 
provides that in the event of the company ceasing to carry on business the Municipality 
should have the right of purchasing the company’s telephone lines with plants, 
stores &.c. 8 . 

A company should not, after the commencement of the voluntary winding up, 
give gratuities to directors or servants and if they are voted, the liquidator 
should refuse to pay them 9. 


Gratuities. 


1. Indian Trading <St Engineering Co. [1911] 15 C.W.N. 1047. But see the new 

sub-s. (2) of s. 81. 2. Ram Prasad v. Union Bank of India [1917] 38 1.0 943. 

3. J. C. De v. K. B. Roy Choudhury [1934] R. 271, 7 Rang. 132. 

4. Oxted Motor Co. [1921] 3 K. B. 32. 

5. Septimus Parsonage &. Co. [1901] 2 Ch. 424. 

6 . Haycraft Gold Reduction Co..[1900] 2 Ch. 230. 

7. Midland C. D. Bank v. Attwood [1905] 1 Ch. 357 ; but see Reigate v. Union 
Manufacturing Co. [1918] 1 K. B. 592. 

8 . Bombay Telephone Co. v. Karachi Municipality [1928] S. 137, 109 I.C. 13. 

9. Hutton v. West Cork Ry. [1883] 23 Ch. D. 654 ; Stroud v. Royal Aquarium 
[1903] 89 L. T. 243. 
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204* A voluntary winding up shall be deemed to com- 

Commence- nience at the time of the passing of the resolution for 
” e iun°ary voluntarily winding up. 

winding up. 

By the Companies (Amendment) Act, 1936, the words in italics have been substi- 

tuted for the words “authorising the winding up.” 

The date of commencement of a winding up is important, as past members may 

Importance escape by reason of a year having elapsed since they ceased to be members 
of the date. lf or fraudulent preference may have become unimpeachable 2. 

A special resolution was deemed to have been passed at the date when is was 

confirmed 3. But confirmation is no longer necessary ; see s. 81 (2) ante. 

Where a voluntary winding up was continued under supervision 4, or was followed 
by a compulsory winding up 5, the winding up commenced at the date 
When , of the confirmation of the special resolution authorizing the voluntary 

by other winding up 6, and it made no difference that the order was made on 

winding up. a pet i t ion presented before the resolution was passed where nothing had 

been done until after the resolution 7. 


205* 

Effect of 
voluntary 
winding 
up on 
status of 
company 


When a company is wound up voluntarily, the com- 
pany shall, from the commencement of the winding 
up, cease to carry on its business, except so far as may 
be required for the beneficial winding up thereof : 

ampany. Provided that the corporate state and corporate 

cowers of the company shall, notwithstanding anything to the 
contrary in its articles, continue until it is dissolved. 

From the commencement of winding up a company’s existence continues solely 
for the purpose of the winding up, and not for another purpose such as an amalgamation 
8 , or a reconstruction 9. With the sanction under s. 208A (2) or s. 209D (2) the 
directors’ powers may be exercised 10. As to compulsory winding up see s. 179 and 

When a limited company, against which an action is brought, subsequently goes 
into voluntary liquidation, it still remains as defendant on the record. The hqui' 
dators are not parties to the suit and it is improper to implead them as parties 
defendants. The effect of the liquidation on the suit is merely that in the conduct 
of the defence, the company would, before liquidation, act through the directors, 

and after liquidation through the liquidators 11. 

Taurine Co. [1883] 25 Ch. D. 118 ; see also West Cumberland Iron and Steel 

Co. [1889] 40 Ch.D. 361. 

Russel Hunting Record Co. [1910] 2 Ch. 78. 

Weston’s case [1869] 4 Ch. App. 20 ; Daw’s case [1868] 6 Eq 232. 

S. 221. 

Indian Bank, Ltd. 119341 A. 114, 11934] A.L.J. 476. 

Weston’s case (supra) ; West Cumberland Iron &. Steel Co. (supra;. 
Hodgkinson v. Kelly [1868] 6 Eq. 496 ; West Cumberland Iron &. Steel co. 

London B. &. M. Bank, Daw’s case [1867] 36 L. J. Ch. 785. 

Wreck Recovery Co. [1880] 15 Ch. D. 353. 

Ladd’s case [1893] 3 Ch. 450. n i a 100 

Dawsons Bank v. Nippon Menkwa [1935] P. C. 79, 13 Rang. 256, 62 . 

39 C. W. N. 657. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 
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A resolution to wind up does not operate as a dismissal of the company’s 
servants 1. 

Compare s. 179, cl. (b) and see notes thereto. 

206. (i) Notice of any special resolution or extraordinary 

Notice of resolution for winding up a company voluntarily shall 
resolution be given by the company within ten days of the pass- 

voiuntariiy. in § of the same W advertisement in the [Official 

Gazette ], and also in some newspaper (if any) circu¬ 
lating in the district where the registered office of the company 
is situate. 

( 2 ) If a company makes default in complying with the 
requirements of this section, it shall be liable to a fine not 
exceeding fifty rupees for every day during which the default 
continues ; and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to 
a like penalty. 

In sub-s. (1) the words in italics within square brackets have been substituted for 
“local official Gazette” by the Government of India (Adaptation of Indian Laws) Order, 
1937. 

207* ( 1 ) Where it is proposed to wind up a company volun- 

Declaration tarily, the directors of the company or , in the case of a 
of solvency . company having more than two directors , the majority of 
the directors may, at a meeting of the directors held before the date 
on which the notices of the meeting at which the resolution for the 
winding up of the company is to be proposed are sent out, # make a 
declaration verified by an affidavit to the effect that they have made 
a full inquiry into the affairs of the company , and that, having so 
done, they have formed the opinion that the company will be able to 
pay its debts in full within a period, not exceeding three years, from 
the commencement of the winding up. 

( 2 ) Such declaration shall be supported by a report of the com¬ 
pany’s auditors on the company's affairs, and shall have no effect for 
the purposes oj this Act unless it is delivered to the registrar for registra¬ 
tion before the date mentioned in sub-section (i) of the section. 

( 3 ) A winding up in the case of which a declaration has been 
made and delivered in accordance with this section is in this Act 
referred to as a 1 members' voluntary winding up", and a winding up 
in the case of which a declaration has not been made and delivered 
as aforesaid is in this Act referred to as “a creditors' voluntary 
winding up." 


1. Midland C. D. Bank v. Attwood [1905] 1 Ch. 357 ; but see Reigate v. Union 
Manufacturing Co. [1918] l K. B. 592. 
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Amend¬ 

ment. 


By sec. J05 of the Indian Companies (Amendment) Act, 1936, the new ss. 207 to 218 

(both included! have been substituted for ss. 207 to 219, both included, of 
the Act of 1913. As a result there is no s. 219 in this amended Act. The 
wordings of some of the original sections reappear in the new sections ; so 
relevant case notes have been given at the appropriate places under the new sections. 

By the Repealing and Amending Act XXXIV of 1939 the word “to” between sen, 

out” and “make a declaration” in sub-s. ( 1 ) has been omitted. 

The above s. 207 is new and reproduces s. 230 of the English Act of 9 . re 

original ss. 207 to 219 are given below 

Conse- 207. The following consequences shall ensue on the voluntary 

quences w i n ding up of a company 
of volun- ° 

tary wind¬ 
ing up. . , r 

(i) the assets of the company shall be applfed in satisfaction of 

its liabilities pari passu and, subject thereto, shall, unless the 
articles otherwise"provide, be distributed among the members 
according to their rights and interests in the company , 

(ii) the company in general meeting shall appoint one or mote 

liquidators for the purpose of winding up *e affa 
distributing the assets of the company, and may fix the rem 
neration to be paid to him or them ; 

(iii) on the appointment of a liquidator all the powers of the direct; 

ors shall cease, except so far as the company in general meet 
ing, or the liquidator, sanctions the continuance thereof , 

(iv) the liquidator may, without the sanction l of *e C °urexercise 

all powers by this Act given to the official liquidator in 

winding up by the Court ; 

(v) the liquidator may exercise the powers of the Court un er• 13 

Act of settling a list of contributories, and of making ca, 
and shall pay the debts of the company, and adjust the rig 
of the contributories among themselves ; 

(vi) the list of contributories shall be prima facie evidence of t e 

liability of the persons named therein to be contributories , 

(vii) when several liquidators are appointed, every power here y 

given may be exercised by such one or more of them as may 
be determined by the company at the time of their appoin - 
ment, or in default of such determination by any numbe 

not less than two ; 

(viii) if from any cause whatever there is no liquidator acting, t e 
Court may, on the application of a contributory, appoin 

liquidator ; and , 

(ix) the Court may, on cause shown, remove a liquidator, an 
appoint another liquidator. . 

208. (1) The liquidator in a voluntary winding up shall, with¬ 
in twenty-one days after his appointment, file with the regi 
a notice of his appointment in the form prescribed, 
mem. (2) If the liquidator fails to comply with the requirements 

of this section, he shall be liable to a fine not exceeding fifty rupee 
every day during which the default continues. 

65 


Notice by 
liquidator 
of his 
appoint¬ 
ment 
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, (1) Every liquidator appointed by a company in a voluntary 

creditor in w * nc ^ n g up sHall, within seven days from his appointment, 
a volun- send notice by post to all persons who appear to him to be 
tary wind- creditors of the company that a meeting of the creditors of the 
ing up. company will be held on a date, not being less than twenty- 
one days nor more than one month after his appointment, and at a place 
and hour, to be specified in the notice, and shall also advertise notice 
of the meeting once in the local official Gazette and once at least in some 
newspaper (if any) circulating in the district where the registered office 
or principal place of business of the company was situate. 

(2) At the meeting to be held in pursuance of the foregoing 
provisions of this section the creditors shall determine whether an applica¬ 
tion shall be made to the Court for the appointment of any person as 
liquidator in the place of, or jointly with, the liquidator appointed by the 
company, and, if the creditors so resolve, an application may be made 
accordingly to the Court at any time not later than fourteen days after 
the date of the meeting, by any creditor appointed for the purpose at the 
meeting : 

Provided that the Court may, by order at any time, extend the 
time for making an application under this sub-section for such period 
as the Court thinks proper. 

(3) On any such application the Court may make an order either 
for the removal of the liquidator appointed by the company and for the 
appointment of some other person as liquidator or for the appointment 
of some other person to act as liquidator jointly with the liquidator 
appointed by the company, or such other order as, having regard to the 
interests of the creditors and contributories of the company, may seem 
just. 

(4) The Court shall make such order as to the costs of the applica¬ 
tion as it may think fit, and, if it is of opinion that, having regard to 
the interests of the creditors in the liquidation, there were reasonable 
grounds for the application, may order the costs of the application to be 
paid out of the assets of the company, notwithstanding that the applica¬ 
tion is dismissed or otherewise disposed of adversely to the applicant. 

210. (1) If a vacancy occurs by death, resignation or otherwise 
Power to i n the office of liquidator appointed by the company in a 
fill vacancy voluntary winding up, the company in general meeting may, 

liquidator su ^i ect to an y arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may be called by any con¬ 
tributory or, if there were more liquidators than one, by the continuing 
liquidators. 

(3) The meeting shall be held in manner prescribed by the articles, 
or in such manner as may, on application by any contributory or by the 
continuing liquidators, be determined by the Court. 

211. (1) A company about to be, or in course of being, wound 
Delegation voluntarily may, by extraordinary resolution, delegate to 
of authority its creditors, or to any committee of them, the power of 

liquidators. a P po ^ nt ^ n § liquidators or any of them, and of supplying vacan¬ 
cies among the liquidators, or enter into any arrangement 
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with respect to the powers to be exercised by the liquidators, and the 
manner in which they are to be exercised. 

(2) Any act done by creditors in pursuance of any such delegated 
power shall have the same effect as if it had been done by the company. 

212. (1) Any arrangement entered into between a company about 

to be, or in the course of being, wound up voluntarily and 

Arrange- its creditors shall, subject to any right of appeal under n 
rnent when . be bin ding on the company if sanctioned by an cxtra- 

^dUrfrr ordinary resolution, and on the creditors if acceded to by 

three-fourths in number and value of the creditors. 

(2) Any creditor or contributory may, within three weeks from 
the completion of the arrangement, appeal to the Court against it, and 
the Court may thereupon, as it thinks just, amend, vary or confirm 


arrangement. 

213. (1) Where a company is proposed to be, or is in course of 

o r being, wound up altogether voluntarily, and the whole or part 
UqukUtors of its business or property is proposed to be transferred or sold 
to accept to another company (in this section called the transferee ^ 
shares, etc., pan y) the liquidator of the first-mentioned company U n tni^ 
as a con. section called the transferor company) may, with the sanction 
£o d r e s r ale°o n f of a special resolution of that company conferring either a 
property of general authority on the liquidator or an authority in respect 
company. Q f any particular arrangement, receive, in compensation or 
part compensation for the transfer or sale, shares, policies or other like 
interests in the transferee company, for distribution among the members 
of the transferor company, or may enter into any other arrangemen 
whereby the members of the transferor company may, m lieu of rcceivin 0 
cash shares, policies or other like interests, or in addition thereto, parti' 
cipate in the profits of, or receive any other benefit from, the transferee 


company. # . i u l 

(2) Any sale or arrangement in pursuance of this section shall be 

binding on the members of the transferor company. 

(3) If any member of the transferor company who did not vote in 

favour of the special resolution at either of the meetings held for passing 
and confirming the same expresses his dissent therefrom in writing 
addressed to the liquidator, and left at the registered office ot the 
company within seven days after the confirmation of the special resolu¬ 
tion he may require the liquidator either to abstain from carrying the 
resolution into effect, or to purchase his interest at a price to be deter¬ 
mined by agreement or by arbitration in manner hereinafter provided. 

(4) If the liquidator elects to purchase the member’s interest the 
purchase-money must be paid before the company is dissolved, and be 
raised by the liquidator in such manner as may be determined by special 

resolution. . 

(5) A special resolution shall not be invalid for the purposes of this 
section by reason that it is passed before or concurrently with a resolu¬ 
tion for winding up the company, or for appointing liquidators ; but it 
an order is made within a year for winding up the company by or subjec 
to the supervision of the Court, the special resolution shall not be valid 

unless sanctioned by the Court. 
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214. (1) The price to be paid for the purchase of the interest of 
Mode of a . ny dissentient member may be determined by agreement If 
determin- parties dispute about the same, such dispute shall be 

ing price, settled by arbitration. 

(2) The provisions of the Indian Arbitration Act, 1899, other than 
those restricting the application of the Act in respect of the subject- 
matter of the arbitration, shall apply to all arbitrations in pursuance of 
this section. 


215. (1) Where a company is being wound up voluntarily, the 

Power to liquidator or any contributory or creditor may apply to the 
apply to Court to determine any question arising in the winding up, or 
Court. t0 exercise as respects the enforcing of calls, or any other 

matters, all or any of the powers which the Court might exercise if the 
company were being wound up by the Court. 

(2) The Court, if satisfied that the determination of the question or 
the required exercise of power will be just and beneficial, may accede 
wholly or partially to the application on such terms and conditions as the 
Court thinks fit, or may make such other order on the application as the 
Court thinks just. 

216. (1) Where a company is being wound up voluntarily, the 
Power of liquidator may, from time to time, summon general meetings 

to call* ° r t ^ ie com P an y f° r the purpose of obtaining the sanction of 
general the company by special or extraordinary resolution, or for any 
meeting. other purposes he may think fit. 

(2) In the event of the winding up continuing for more than one 
year, the liquidator shall summon a general meeting of the company at 
the end of the first year from the commencement of the winding up, and 
of each succeeding year, or as soon thereafter as may be convenient, and 
shall lay before the meeting a statement in the prescribed form contain¬ 
ing the prescribed particulars with respect to the proceedings in and the 
position of the liquidation. 

217. (1) In the case of every voluntary winding up, as soon as the 

Final affairs of the company are fully wound up, the liquidator 
meeting shall make up an account of the winding up, showing how the 
and disso- winding up has been conducted and the property of the com- 
u ion. pany has been disposed of ; and thereupon shall call a general 

meeting of the company for the purpose of laying before it the account, 
and giving any explanation thereof. 

(2) The meeting shall be called by advertisement, specifying the 
time, place and object thereof, and published one month at least before 
the meeting in the manner specified in section 206. 

(3) Within one week after the meeting, the liquidator shall file 
with the registrar a return of the holding of the meeting, and of its date, 
and in default of so doing, shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 

M) The registrar on the filing of the return shall forthwith register 
it, and, on the expiration of three months from the registration of the 
return, the company shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator 
or of any other person who appears to the Court to be interested, make 
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an order deferring the date at which the dissolution of the company is to 

take effect for such time as the Court thinks fit. 

( c\ i,. cViall be the duty of the person on whose application an 
order of the Court under sub-section (4) is made, within twenty-one 

d,», after the m.klog of the order “ '£ UliSL* E'bie » 

C ,Xe° f S “SdS at ro“S 'Ir ever, da, during wlrid, rhe default 

r? 

Sr £S d “tfoSr to* aU* other °claims *?£S.1*Z 
tion. winding up. 

219. The voluntary winding up of a company shall not bar t e 
right of any creditor or contributory to have it wound up 
Saving for , thg Court, if the Court is of opinion, m the case of an 
rodlton application by a creditor, that the rights of the crednor or 
andcontri- in the case of an application by a contributory, r 

butories. rights of the contributories will be prejudiced by a voluntary 

winding up. 

Members' voluntary winding up. 

208. The provisions contained in sections 208 A to 208 E, both 
Provisions inclusive, shall apply in relation to a member’s voluntary 

applicable to binding Up. 

voluntary S This section reproduces s. 231 of the English Act of 1929. 

winding up. . 

208A. (i) The company in general meeting shall appoint on 
Power of or more liquidators for the purpose of ivinding up the affairs 

aTpotnTand and distributing the assets of the company, and may fix 
fix remuner - t he remuneration to be paid to him or them. 

ation of 

liquidators. r .1 

(2 ) On the appointment of a liquidator all the powers of me 
directors shall cease, except so far as the company in general meeting , 
or the liquidator, sanctions the continuance thereof. 

This section redroduces s. 232 of the English Act of 1929 and sul>s. (1) is t 
same as cl. (ii>, and sub-s. 2 is the same as cl. (hi) of the original s. 207 of the In ian 

Sub-s. (1). The liquidator may be appointed by an ordinary resolution, but he 

u . must not be appointed until there is an effective resolution to wind up t e 

dator is to company 1. If the liquidator is to be appointed by an ordinary resolution, 
be appoin- not i ce c f the intention to appoint him need not be given 2. If the reso u 
ted ’ tion to wind up was special, the appointment of the liquidator coul not 

be made until after the confirmation ; but it might be made by a resolution passe e^ore 
and confirmed after the confirmation of the winding up resolution 1. A s^e^appom^ 

1. Indian Zoedone fit Co. [1884] 26 Ch. D. 70 C. A. r18671 L R. 2 H.L. 

2. Welsh Flannel Co. [1875] 20 Eq. 360 ; Oakes v. Turquand [18671 L. 

325. 
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ment of a liquidator was not required to be made by a special resolution, if any liquida¬ 
tor was proposed in the special resolution, it might be changed at the confirmatory 

meeting 1. But a confirmatory meeting is no longer required ; see the new sub-s. (2) 
of s. 81. 

A liquidator might be appointed at the general meeting at which a special resolu¬ 
tion was confirmed or an extraordinary resolution wss passed, without any special notice 
being given that a resolution to appoint a liquidator would be proposed 2. If notice is 
given that a certain person will be proposed at the meeting for the office of the 

liquidator, and the motion for that purpose fails, the meeting may appoint another 
person 3. 

The appointment of a liquidator, whether in a voluntary or a compulsory winding 
Effect of up, determines the authority of agents appointed by the directors from the 

ment 1 of time when notice of the windin g U P or the appointment of a provisional 

liquidator, liquidator reaches them 4. 

Where a person is appointed liquidator, however imperfect he may consider his 
Imperfect appointment to be, if he is nominally a liquidator and acts as such, he must 
ment! Qt " Carry OUt the duti ’ es as wel1 as exerci se the rights.of a liquidator 5. 

Where the Court fixes the remuneration of a liquidator, it is generally on a per¬ 
centage basis 6 . When a supposed voluntary liquidation proves to have 
Remuner* been i rregu l ar i y commenced, the liquidator has no claim for his services ; 

quidator. but so tar as the y have been adopted by the compulsory liquidator, the 

former may be paid upon a quantum meruit 7 . 

Where a members’ voluntary winding up is superseded by compulsory liquida¬ 
tion, the Court is empowered by rule 192, sub-rule 1 of the English Companies 
(Winding up) Rules, 1929 to review the amount of remuneration fixed by the 
members of the company during the voluntary liquidation, as payable to the voluntary 
liquidator 8 . See rule 121 of the fresh Rules made by the Calcutta High Court 
(printed in the Appendix) which is not specific on the point. 

If the Company in passing a resolution for voluntary winding up has omitted to 
Omission, appoint any liquidator, the Court may appoint one by the supervision 
order 9. 

Where two persons are appointed liquidators jointly, the refusal of one of them to 
act renders abortive the resolution appointing them. One of them cannot 

dTtorl iqU1 take UP thC W ° rk al ° ne ’ iZ clear ! y bein S the intention of the shareholders 

that they should act jointly and not separately 10. So also where there are 
two liquidators and one of them dies, the survivor cannot act until a new liquidator is 
appointed II. 

Liquidator A voluntary liquidator has been held in England to be not a trustee 

nottrustee. within the meaning of the English Trustees Act, 1925 12. 


1 . 

2 , 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


Parshuram v. Tata Industrial Bank [1924] 26 Bom. L. R. 987, 90 I. C. 189 
Welsh Flannel Co. (supra) ; Oakes v. Turquand (supra). 

Trench Tubeless Tyre Co. [1901] 1 Ch. 408 C. A. 

Oriental Bank Corpn. ex. p. Guillemin [1885] 28 Ch. D. 634 at p. 640. 
Satish Ch. Ghose v. Emp. [1917] 39 All. 412, 15 A. L. ]. 346. 

Carton Ltd. [1923] 128 L. T. 629, 39 T. L. R. 194. 

Allison, Johnson & Foster [1904] 2 K. B. 327. 

Mortimers (London) Ltd. [1937] 1 Ch. 289. 

London Quays &. Warehouses Co. [1868] 3 Ch. App. 394. 

Allahabad Union Bank [1928] A. 165, 26 A. L. J. 131, 109 I. C. 22. 
Metropolitan Bank [1876] 2 Ch. D. 366. 

Windsor Steam Coal Co. [1928] 1 Ch. 609. 
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Sanction 
for conti¬ 
nuance of 
directors’ 
powers. 


Sub-s. (2). The liquidator has power to sanction the continuance of 
the powers of the directors which cease on his appointment. Before his 
appointment such sanction may be given by a general meeting ot the com- 
pany 1. Inspire of this section the directors, it seems, do not cease to be 

officers to the company 2. 


208B (i) I fa vacancy occurs by death , resignation or other- 

Power to /ill Wise in the office of liquidator appointed by the company, 
vacancy in company in general meeting may, subject to any ar- 

liquidator. rangement with its creditors, fill the vacancy. 

( 2 ) For that purpose a general meeting may he convened by any 
contributory or, if there were more liquidators than one, by the continu¬ 
ing liquidators. 

(3) The meeting shall he held in manner provided by this Act 
or by the articles, or in such manner as may, on application by any 
contributory or by the continuing liquidators, be determined by the 

Court ♦ 


This section reproduces s. 233 of the English Act of 1929, and its language is almost 
identical with that of the original s. 210 which may be compared. 


208C. (1) Where a company is proposed to be, or is in course 
of being, wound up altogether voluntarily, and the whole 

ii°uida°tL to or P art °f * ts business or property is proposed to be transfer- 
accept WT ° red or sold to another company, whether a company withm 
shares, etc., ^ ^ meaning of this Act or not (in this section called “the 

tion°for sale transferee company”), the liquidator of the first-mentioned 
of property corn p any (in this section called “the transferor company 9 ) 
company. wftfi the sanction of a special resolution of that com¬ 

pany conferring either a general authority on the liquidator or an 
authority in respect of any particular arrangement, receive, in compen¬ 
sation or part compensation for the transfer or sale, shares, policies, 
or other like interests in the transferee company, for distribution among 
the members of the transferor company, or may enter into any other 
arrangement whereby the members of the transferor company may , 
in lieu of receiving cash, shares, policies, or other like interests or in 
addition thereto, participate in the profits of or receive any other benefit 
from the transferee company. . 

(2) Any sale or arrangement in pursuance of this section shall 
be binding on the members of the transferor company. 

(3) If any member of the transferor company who did not vote 
in favour of the special resolution expresses his dissent therefrom in 
writing addressed to the liquidator and left at the registered office of 

1. Ladd’s case [1893J 3 Ch. 450. rionil 

2. Madrid Bank v. Bayley [18671 L. R. 2 Q. B. 37; Shaws Bryant &. Co. 

W. N. 124, 45 S. J. 580. 
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the company within seven days after the passing of the special resolu¬ 
tion, he may require the liquidator either to abstain from carrying the 
resolution into effect or to purchase his interest at a price to be deter¬ 
mined by agreement or by arbitration in manner hereafter provided. 

( 4 ) U the liquidator elects to purchase the member’s interest, the 
purchase money must be paid before the company is dissolved, and be 
raised by the liquidator in such manner as may be determined by 
special resolution . 

(5) A special resolution shall not be invalid for the purposes of 
this section by reason that it is passed before or concurrently with a 
resolution for voluntary winding up or for appointing liquidators, but 
if an order is made within a year for winding up the company by or 
subject to the supervision of the Court, the special resolution shall not 
be valid unless sanctioned by the Court . 

(6) The provisions of the- Arbitration Act, 1940” other 
than those restricting the application of the Act in respect of the sub- 
ject-matter of the arbitration, shall apply to all arbitraiions in pursu¬ 
ance of this section. 

In sub-s. (6) for the words and figures “Indian Arbitration Act, 1899” the words and 

Amend- fi S ure9 “Arbitration Act, 1940" have been substituted by the Repealing 
ment. and Amending Act, XXXII of 1940. 

This section reproduces s. 234 of the English Act of 1929, and it is the same as the 
original s. 213 of the Indian Act of 1913 save only this that sut>s. (6) is new. 

Formerly it was considered that if the memorandum of association contained powers 
for the company to sell its business to another company in cosideration of shares and 

to distribute the shares in specie 1, this would enable the company to avoid 
Memoran* compliance with this section 2. But in 1908 the Court of Appeal in 

articles bngland held that the proper function of the memorandum was to deal 
cannot take with the objects of the company during its corporate life, and not after the 

thfs sectfon. come to an enc ^ -*> and that any clause which could be used to 

maintain a scheme which imposed upon the members the alternative of 
accepting liability for a larger sum or being dispossessed of his status as a shareholder 
upon terms which he was not bound to accept was ultra vires 3. A company limited 
by shares cannot by its memorandum and articles of association provide as part of its 
constitution that in an event the corporator shall either submit to a liability on his shares 
or shall be dispossessed of his status as a corporator 4. 

Every limited company has under this section a statutory right of effecting an 


1. Mason v. Motor Traction Co. [1905] 1 Ch. 419. 

2. Cotton v. Imperial &. F.A. Corporation [1892] 3 Ch. 454; Wall v. London N.A. 

Corporation [1898] 2 Ch. 469; Booth v. New Afrikander Gold Mining Co. [1903] 
1 Ch. 295. 8 

3. Bisgood v. Henderson’s Transvaal Estates [1908] 1 Ch. 743, followed in Etheridge 
v. Central Uruguay Railway Co. [1913] 1 Ch. 425. 

4. Bisgood v. Henderson’s Transvaal Estates (supra). 
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arrangement whereby it to amalgamated with another company. No express power need 

be contained in the memorandum of association 1 ; ior the scheme of 
Statutory ama l ga mation does not depend for its validity upon the constitution ot t re 
ti8ht ' company as contained in the memorandum and articles 1. But the issue 

whether the amalgamation is binding upon the transferee company depends not upon 
the section, but upon the question whether that company is by its constitution empower- 

ed to effect such an acquisition 1. 

In case where this section is not called into operation the right of every member is 
to have the assets, including the shares in the purchasing company, realized and applied 

first in payment of the debts and then to have his proportionate share of 

Where the ^ balanc( , 2 So a)thoug h a company can sell its undertaking under 

noVcaUed powers in the memorandum when it is intended to retain the proceeds o 
into oper- the sale in t ^ e business of the company, yet if the company is propo.ee to 
ati ° n \ be wound up and the transaction is a sale and distribution, then the sale 

by conversion into money may be replaced by exchange for shares upon the terms, but 
only upon the terms of complying with the provisions of this section 3 in whie ca e t 

right of a member to dissent cannot be excluded 3. 

As to the rights of the shareholders to set aside the transaction after it has been 

completed, see Clinch, v. Financial Corpn. 4. 

Sub-s. (1). To comply with sub- 9 . (1) there must at least be a special resolution 

authorizing the liquidator to accept shares as consideration for the sale. In the absence 

of such a special resolution there would be no special resolution to which the provi.io 

relating to dissentients in sub-s. (3) could apply 5. 

A sale under this section can be made only to a company already in existence 

and not to a person about to form a company, or to a tiu.t<_e for 
Purchasing intended company. But the purchasing company need not be one mcor- 
company porate d under this Act 7. The new company however must have power 
existence! 1 under its memorandum to accept the transfer 8. Reconstruction of an 

existing company by winding up and sale of its entire undertaking an 
assets for shares in a new foreign company is however outside the scope of re¬ 
construction under this section 9. But it may be effected as an arrangement under 
s. 153 10. Under this section a company cannot sell or transfer its business or property 

in a foreign company 11. 

The sale binds both the shareholders and the creditors of the transferor 
credi com P an Y 12 though the mortgagees may be entitled under the terms o 
tors are their mortgage to prevent a sale of its assets 1 3. The remedy of a creditor 

bound by w ho cannot get payment of his debt is to obtain a winding up order before 

the sale. , 

the expiration ot a year 11. _ _ 


I. Parshuram v. Tata Industrial Bank [1925] B. 49, 26 Bom. L. R_ 987, nffirmet 

(19281 P.C. 180, 55 l.A. 274. 2. Bisgood v. Henderson’s T. Estate, supra. 

3. Ibid at p. 762 ; Etheridge v. Central Uruguay Ry. Co. (supra). 

4. (18691 4 Ch. App. 117, 118. 

5. Etheridge v. Central Uruguay Ry. Co. (supra). 

6. Bird v. Bird’s Patent &.c. Sewage Co. (18741 9 Ch. App. 358. 

7. Ex p. Fox (18711 6 Ch. App. 176. 

8. Pulbrook v. New C. S. Corpn. (1878] 26 W. R. 11. 

9. Thomas v. United Butter Co. (19091 2 Ch. 484- 

10. Anglo-Continental Supply Co. (19221 2 Ch. 723. 

II. Thomas v. United Butter Co. (19091 2 Ch. 484. 

12. City and County Investment Co. [ 1879] 13 Ch. D. 475 C. A. 

13. Borax &. Co. (1899] 2 Ch. 130. 

66 
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Court’s 

power. 


The agreement for sale may validly provide that the transferor company shall call 
What pro * tS un P a *^ capital and transfer the amount so realized to the transferee 
visions of company 1 ; but the agreement cannot validly provide for a call to be 
the agree- made on the shares of the transferor company in case its assets do not 
valid. 6 reaBze a s P e cified amount 2. It may provide that shares in the transferee 

company shall be allotted either to the liquidator or directly to the members 
of the transferor company, and so either partly or fully paid up. The liability to pay 
cash however cannot be imposed on the members of the transferor company by allotting 
them shares credited as partly paid up, except with their consent 3. If there are prefer¬ 
ence shares with no preference as to capital in the transferee company, the preference 
shareholders are not entitled to preference shares in the transferor company 4. It is 
not allowable, upon a sale under this section, to distribute the assets otherwise than in 
accordance with the legal rights of the parties 5. 

The agreement for sale is not invalid because it provides that part of the purchase 
money shall be paid to the directors and secretary of the transferor company a 9 compen¬ 
sation for loss of office 6. The proposed payment however should be fully disclosed to 
the shareholders 7. Upon reconstruction it is desirable that effective assignment of the 
old company’s property should be taken 8. 

The Court has no power to authorize a sale to a transferee company in considera- 

tion of its agreeing to pay the creditors of the transferor company by instal- 
Court S 1 • 

power. naents 9, nor even to authorize an agreement or resolution compelling the 

members of the transferor company to pay a premium upon the shares of 
the transferee company 10. 

The consideration for the sale must be distributed among the members of the 
Distribu- seB * n S company in proportion to their rights and interests 11 under its 
tion of regulations in the assets of the company remaining after payment of its 
considera- liabilities. The persons prejudicially affected by any other mode of di 9 tribu- 
tlon * tion can only be bound by their individual consent 12. 

An application was made for sanction of a scheme under which the liabilities of a 

Court’s *u com P an y were to be paid up in full by a new company which was to take 
risdiction. over tBe a9sets a °d liabilities of the old company, and the shareholders in 

the existing company were to receive shares of the new company as provided 
by the scheme. Meetings were held and the requisite resolutions of the different classes 
of shareholders and debenture-holders passed in favour of the scheme. On Nevile, J. 
sanctioning the scheme, certain shareholders appealed, and it was held that there was no 
jurisdiction (under s. 153) to compel the ordinary shareholders to take shares in the new 
company 13. Butina later case Astbury J. held that the last cited case must have 

1. New Zealand G. E. Co. v. Peacock [1894] 1 Q. B. 622 C. A. 

a ? lm o h £ 9? 0 r ?. n ,*c [1 ^ 8 U Ch ' A PP* 1I7 - 1 * 3 * - See ™>te 11. ^st page. 

V See Griffith v. Paget [1877] 5 Ch. D. 894, 6 Ch. D. 511, 514. 

5. Griffith v. Paget (supra) ; Simpson v. Palace Theatre [1893] 9 T. L. R. 470. 

6. Southall v. British M. L. A. Society [1871] 6 Ch. App. 614 ; cf. Kaye v. Croydon 

Tramways Co. [1898] 1 Ch. 358 C. A. 7 8 9 * 11 12 13 

? * nQn S * fii n , [18 "L 1 Ch ‘ 861 * c( • Normandy v. Ind, Coope &. Co. 

[1908] 1 Ch. 84 ; Clarkson v. Davies [1923] A.C. 100. 

8. Friary &.c. Breweries v. Singleton [1899] 1 Ch. 86, 2 Ch. 261. 

9. General Exchange Bank [1867] 15 W.R. 477. 

J l ™?£ ri * 1 B S nk of r ,9 hi , na &c - v - Bank of Hindustan &c. [1868] L. R. 6 Eq. 91. 

11. Griffith v. Paget [1877] 5 Ch. D. 894. 

12. Northwest Argentine Railway [1900] 2 Ch. 882. 

13. General Motor Cab Co. [1913] 1 Ch. 377. 


8 . 

9. 

10 . 

11 . 

12 . 

13. 
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, j Up- <jsmctioned a scheme which allowed dissent 

depended on the special diseased by the same 

by dissatisfied members I. The whole propositlon3 wcre laid down : (1) When 

]udge in the under-noted case n3 t laced by the present section) simOliciter 

a scheme is really and truly a sa e (u ' d d by calling it a scheme of arrange- 

rhat section must be complied with and canno^be evad.^ * undcr 3 . 213 though it 

ment (under , 153) , tf> where a scheme cannot be earned ^ ^ ^ ^ ^ 

involves inter alia a sale to a company roceeds the Court can sanction 

interests and for liquidation and pti nciples upon which 

it (under s. 153), if it « fair an only ,f it thinks fit, insist as a term of its 

the Court acts in these cases, it my, ^ mannet 9imiUr t0 t hat 

pSed for in's. Zl^here a scheme of arrangement is one outside s. Z13 entirely, 
the Court can also act as in proposition (2). 

notice, to have his interest attic ’ les a9 t o the price at which the 

articles cannot deprive him o . rchase d do not constitute an agreement 

interest of a dissentient member is to be p«« « ° have his interest 

within the meaning of sub-s. (3) so as to deprive ^J ^ neces$aty notice , 

determined by arbitration 4. If a dissentient m ' m fe b d to take 

be will not be entitled to have ^ wh^ tiL is fined within 

intake the shares or not is vahd b 

A member of the transferor company, even if he has not served notice of disse 
cannot be compelled to accept shares in the transferee company, but ,f he has served^ 
such notice, he is not entitled to receive compensation for his interest i 

company 7. 

Unless provision is made to satisfy money payable to a dissentient member 
iniunction will be granted to restrain the liquidator from parting with the assets w.tho 
providing for his claim 6. The new company is in no sense the servant or agen 
transferor company, and is not bound by injunctions granted against it 8. 

The requisition under sub-s. (3) must be contained in the notice of 9 - 

' Where the registered office is abroad, rhe norice given to the liquidator m Eng and 
been held to be sufficient, and that the liquidator can waive service at the office 10 An 
article which purports to authorize what may be done under the ct, u 
proviso in favour of dissentient shareholders, is invalid 11. A company y l j s ™ “ 
cannot deprive members of the protection afforded to them by this section • 
can this result be produced by the exercise of powers taken in the memorandum o ^ 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Sandwell Park Colliery Co. 119141 1 Ch. 589. 

Anglo-Continental Supply Co. 11922) 2 Ch. 723. 

Payne v. Cork Co. 11900] 1 Ch. 308. MRQQ1 ? Rn 

Baring-Gould v. Sharpington See. Syndicate [18991 2 Ch. 80. 

Higg’s case [18651 2 H.&. M. 657. RRQ . *■> rv _ n 45 ? • Burdett-Coutts v. 

Postlethwaite v. Port Phillip S*.c. Co. [ 1889} 43 Ch. U. w » 

True Blue Gold Mine [1899] 2 Ch. 616. . n T T /:qa 

Bank of Hindustan &lc., ex p. Los [1865]1 34 L. ]• Ch..609, 12 . 

Booch v. Simms Manufacturing Co. [1909] 25 T. L. R .^ 

Union Bank of Kingston-upon-Hull U^O] 13 Ch. D. 808. 

Brailey v. Rhodesia Consolidated Ltd. [1910] 129 L.T. 10, [1910] 2 Ch. 93. 

Payne v. Cork Co. (supra). 
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ciation ; for, the provisions of this section define rights in the members which cannot 
by any clause in the memorandum and articles be excluded 1. 

Unless a contrary intention appears, a power to sell for shares is not confined to a 
sale for fully paid up shares 2. 

A notice under sub-s. (3) dissenting from a resolution for reconstruction must not 
only contain a declaration of dissent, but must also expressly give the liquidator the 
option either to abstain from carrying the resolution into effect or to purchase the 
dissentient members interest 3. As to the sufficiency of the notice and the liquidator’s 
power to waive any informality, see the cases noted below 4. The circular convening the 
meeting must expressly state that the sale is to be carried out under this section 5. 

In the case of a proposed amalgamation where there is any secret agreement or 
any interest of the directors in the agreement not disclosed in the circular or 
in the notice of the meeting, the Court will view with strictness any omission 
to refer to it in the notice or circular accompanying the notice ; and the 
omission to mention any secret arrangement would constitute a serious 
defect in the notice. But where no secret agreement is proved or suggested and where 
there is no indication that there was anything to conceal, that Court will, as far as 
possible, take a liberal view of the terms of the notice and will not upset the proceed¬ 
ings 6. The notice calling the extraordinary general meeting is not defective, if it failed 

to disclose difference of opinion among the directors on the question mentioned in the 

notice, nor if the copy of the agreement of the proposed amalgamation is not sent to the 
shareholders along with the notice 7. 

If the word “amalgamation” is used in the proposed extraordinary resolution, in 

Amalgam- lt 13 n0t lnaccurate » ^ or an amalgamation may take place either 

ation.° by tbe trans ^ er the undertaking to a new corporation or by continuance 

of the old company by the new company upon terms that the shareholders 

of the former shall become shareholders of the latter, It is not necessary that an alto¬ 
gether new company should be formed 8. 

A resolution in which the voluntary winding up of the company is mixed up with 
ot er matters relating to the agreement of amalgamation with another company is not 
illegal 8. The mere fact that in terms there are no words authorizing the liquidators to 
receive compensation and distribute it among the shareholders does not also make the 

resolution illegal 8. 

Where a scheme is eminently unfair, a dissentient minority may stop it by obtain-, 
ing a compulsory winding up order 7. 

When under a contract made prior to the sanction of the reconstruction 
scheme the purchaser is entitled to be registered as transferee of shares in 
the old company, and the vendor obtains the allotment of shares in the 
new company, the allottee is a trustee of them for the purchaser, although 
_ he ha3 ^ayed registratio n of the transfer 9. 

Bisgood v. Henderson’s T. Estates 11908] 1 Ch. 743. 

Consolidated S. R. M. Deep [1909] 1 Ch. 491. 

Demerara Rubber Co. [1913] 1 Ch. 331. 

7 R Uran lo V ; G n ord ? n M,lla 11888] 12 Bom. 526 ; Fleming &. c . Co. v. Joosulp [1883] 

7 Bom. 494 ; Brailey v. Rhodesia Consolidated Ltd. (supra). 

Imperial Bank of China <$tc. v. Bank of Hindustan &.c. (supra). 

[i a 925] U B ai 49 V ‘ Tata Indu9trial Bank [1924 1 26 Bom ‘ L * R * 987, 901. C. 189, 
Consolidated S. R. M. Deep (supra). 

Parshuram v. Tata Industrial Bank [1928] P. C. 180, 52 Bom. 571, 55 I. A. 249. 
Rooney v. Stanton [1901] 17 T. L. R. 28 C. A. 


Unfair 

scheme. 

Right of 
transferee 
of shares. 
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4. 
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Terms of 
the con¬ 
tract for 
sale. 

dissolved. 


Holders of shares partly paid up with uncalled balance paid in advance of calls 
and carrying interest are a different class to holders of fully paid shares and to other 

holders of partly paid shares, even if all the shares are ordinary shares 1. 
Different shoulJ a cla , s of shareholders disapprove the arrangement, the Court will, 

holdersof if satisfied that having regard to the value of the company’s assets that 
shares. c i a83 has no interest in them, disregard their disapproval 2. 

A reconstruction of an existing company by winding up and sale of the entire 

assets for shares in a new company may be effected under s. 153 provided that proper 

provision is made for dissentient members 3. Any provision in the articles 
Arrange- depriving membe rs of their rights under this section is void 4. If the 

under s. proposed reconstruction is carried out as a scheme of arrangement under s. 

1 53. 153i the rights of dissentient shareholders must be properly protected under 

this section ; otherwise the scheme will not be sanctioned 5. 

A contract for sale usually provides that the purchasing company shall take over 

all the assets and pay all the liabilities of the old company, so that the 
business of the old company can be wound up at once ; but such an 
arrangement does not relieve the liquidator of the old company from the 
obligation of seeing that the debts are duly paid before the old company is 
To leave everything to the new company is “a gross dereliction ol duty by 

the liquidator” 6. , , .n 

The parties to an arrangement under this section cannot be sure t at i wi 

be ultimately valid and binding. The only way to make the arrangement 
certain is to apply to the Court for a supervision order and, when the 
order is made, to apply that the arrangement may be sanctioned 7- 

A company cannot sell its assets under this section to a foreign com¬ 
pany 8. 

The form of appointment embodied in a resolution under which in terms t e 
Liquidator liquidators become merely ministerial officers required to have regard to 
must not t h e supervision of the directors of the two companies proposed to be amal- 
trictecf 8 " gamated in discharging their duties, was deprecated by their Lordships of 
power. the Judicial Committee in the under-mentioned case 9. It was observed 

that the Court, when it had an opportunity of doing so, would always cause it to be clearly 
understood that a liquidator in a voluntary liquidation, which was an essential condition 
of such an amalgamation, must not by the resolution appointing him be restricted in the 

exercise of his statutory duties 9. 

Executors as representing the estate of a deceased member are members for t e 
purposes of this section and as such are entitled to exercise the right of 
Executors dissent. The right is not affected by an article prohibiting executors from 
of deceased «< exerc j 9 i n g an y of the rights and privileges of a member, unless and until 
mem e t ^ cy 9 h a ll have been registered” as shareholders, because such an article refers 
to an exercise of rights on their behalf and not on behalf of the testator’s estate 10. 

1 . United Provident Assurance Co. [1910] 2 Ch. 477. 

2. Re Tea Corporation [1904] 1 Ch. 12. 

3. Sandwell Park Colliery Co. (supra). , _ , * 

4. Payne v. Cork Co. (supra). 5. General Motor Cab Co. (supra)- 

- 6. Pulsford v. Dcvenish [1903] 2 Ch. 625 ; Argyllcs Ltd. v. Coxeter 119131 LV 

T. L. R. 355. 7. Re New Flag Staff Mining Co. [1889] 5 T. L. R. 3/0. 

8. Thomas v. United Butter Co. [1909] 2 Ch. 484. 

9. Parsuram v. Tata Industrial Bank (supra). 

10. Llewellyn v. Kasintoe Rubber Estates [1914] 2 Ch. 670. 
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Where executors or trustees have no power to invest in the shares of a new 
company, the Court may, upon application by the trustees, sanction their taking fully 
paid new shares, if it can be shown that the case is one of emergency not contemplated 
by the settlor, and a large loss is likely to result 1. 

Where a will contains a specific bequest of shares, and between the date of the will 
and the death of the testator the company is reconstructed without substantial alteration 
in its constitution, the shares in the new company will pass under the bequest 2. 

Although it is necessary to look at the surrounding circumstances in order to see 
Stamp whether there is an amalgamation or a reconstruction, yet in considering 

duty. whether a particular instrument executed in purported performance of 

such amalgamation or reconstruction is subject to stamp duty or exempt from such 
duty regard must be had to the terms of that instrument 3. 

If a liquidator in a voluntary winding up desires to appeal from the decision of a 
Appeal. J u dg e > he ought first to obtain leave from the Judge ; otherwise, if his 

appeal fails, his costs may be refused out of the estate 4. 

Sub-s. (6) reproduces sub-s. (6) of s. 234 of the English Act of 1929. 

208 D. (i) In the event of the winding up continuing for more 

Duty of than one year , the liquidator shall summon a general meet- 
liquidator ^ ing of the company at the end of the first year from the 
ml meeting commencement of the winding up and of each succeeding 
at end of year , or as soon thereafter as may be convenient within 

year ninety days of the close of the year, and shall lay before the 
meeting an account of his acts and dealings and of the conduct of the 
winding up during the preceding year and a statement in the pres¬ 
cribed form containing the prescribed particulars with respect to the 
position of the liquidation. 

0 ) If the liquidator fails to comply with this section , he shall be 
liable to a fine not exceeding one hundred rupees. 

This section reproduces s. 235 of the English Act of 1929. Compare sub-s. (1) with 
sub-s. (2) of the original s. 216. Sub-s. (2) is new. 

208 E* (1) As soon as the affairs of the company are fully 

wound up, the liquidator shall make up an account of the winding 
Final meet- U P> showing how the winding up has been conducted and 

dissolution ^ ro P ert ^ °f c ompany has been disposed of, and there - 

upon shall call a general meeting of the company for the 

purpose of laying before it the account , and giving any explanation 
thereof. 

(2) The meeting shall be called by advertisement specifying the 
time, place and object thereof, and published one month at least before 
the meeting in the manner specified in sub-section (1)0/ section 206 for 
publication of a notice under that sub-section. 

1. In re New [19011 2 Ch. 534. 2. Turner v. Leeming [1912] 1 Ch. 828. 

3. Murex Ltd. v. Commissioners of Inland Revenue [1933] 1 K. B. 173. See also 
Bortex Cellulose Fibres Ltd. v. Commissioners of Inland Revenue [1933] 1 K. B. 
158 and Oswald Tillotson Ltd. [1933] 1 K. B. 134. 

4. City County Investment Co. [1879] 13 Ch. D. 475 C.A. 
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( 3 ) Within one week after the meeting , the liquidator shall send 
to the registrar a copy of the account , and shall make a return to him 
of the holding of the meeting and of its date, and if the copy is not 
sent or the return is not made in accordance with this sub-scctio7\ the 
liquidator shall he liable to a fine not exceeding fifty rupees for every 
day during which the default continues : 

Provided that , if a quorum is not present at the meeting, the liqui¬ 
dator shall, in lieu of the said return, make a return that the meeting 
was duly summoned and that no quorum was present thereat , and 
upon such a return being made the provisions of this sub-section as to 
the making of the return shall be deemed to have been complied 

with. 

( 4 ) The registrar on receiving the account and either of the 
returns mentioned in sub-section ( 3 ) shall forthwith register them and 

on the expiration of three months from the registration of the return 

the company shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator 
or of any other person who appears to the Court to be interested, make 
an order deferring the date at which the dissolution of the company is 
to take effect for such time as the Court thinks fit. 

( 5 ) It shall be the duty of the person on whose application an 
order of the Court under this section is made, within twenty-one days 
after the making of the order, to deliver to the registrar a certified copy 
of the order for registration, and if that person fails so to do he shall 
be liable to a fine not exceeding fifty rupees for every day during which 
the default continues. 


This section reproduces s. 236 of the English Act of 1929. It is almost the same as 
the original s. 217 with the exception of the proviso to sub-s. (3) which is new. 

After the company has been dissolved the Court may, at any time within two years 
after the date of dissolution, on the application of the liquidator or of any 
Sub-s. (4). person who appears to be interested, make an order declaring the dissolution 
to be void 1. This power will be exercised where upon a reconstruction the new com' 
pany after agreeing to satisfy the liabilities of the old company has failed to perform 

its obligation 2 . 


Even after dissolution the liquidator remains liable in damages for breach of statu' 
Liability of tory duty to a creditor or contributory by distributing the assets without 
liquidator providing for his debt or claim after taking proper steps to ascertain it 3. 
continues, jf t ^ e dissolution is not set aside within two years, claims by the company 
against other persons vest in the Crown 4. 


1 . S. 243. 

2. Henderson’s Nigel Co. [1911] 105 L. T. 370. 

3. Pulsford v. Devenish [1903] 2 Ch. 625. 

4 . Re Higginson <St Dean [1899] 1 Q. B. 325, and see notes to s. 194. 
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When a company has been dissolved under this section, no petition for its compul- 
Petition sory liquidation will be effective 1, unless the petition is ready for hearing 
^ulsory*" before the lapse of three months mentioned in sub-s. (4) of this section 2. 
winding up After dissolution no proceeding can be taken under section 235 for mis- 

after dis- feasance 3, and winding up proceedings will not be re-opened unless fraud 

solution. . __j o 

is proved 3. 

Under the proviso to sub-sec. (4) the Court has jurisdiction to pass the order 
notwithstanding that the three months elapse before the order is made 4 . It should 

be noted that the company will be deemed to be dissolved on the 

Proviso to eX pi ra tion of three months from the registration of the return and not 

from the filing of the return 5. If the registrar does not do his duty, 
or the necessary preliminaries which would justify registration have not been 
observed and the registrar insists on something more being done before he can take 
action, time does not begin to run until he takes action 5. If the liquidator 
is not satisfied with the decision of the registrar or if any contributory or creditor is 
dissatisfied with the conduct of the liquidator, either can go to the Court under s. 216 and 
claim that in the exercise of the powers conferred by that section the Court may take 
necessary action 5. The words “are fully wound up” must not be construed so narrowly 
and so strictly as to bring about a deadlock in the proceedings 6 . 

Special To relieve directors and others from personal liability incurred by 

order of carrying on business after dissolution, the Court may make a special order ; 

Court. but this order will not be made in a flagrant case 7. 

• • 

It is desirable that upon a reconstruction effective assignment of the old company’s 
property should be taken 8 . 

A guarantee of interest on a company’s debenture may continue after the company 
is dissolved 9. 

Creditor’s voluntary winding up . 

209 . The provisions contained in sections 209A to 
209H, both inclusive, shall apply in relation to a creditors’ 
voluntary winding up. 


Provisions 
applicable to 
a creditors’ 
voluntary 


winding up. 

This section reproduces s. 237 of the English Act of 1929. 

Where owing to an oversight, in the voluntary winding up the provisions of ss. 
209A to 209H had not been followed, it was held that the best course to adopt 
would be to order a meeting of the creditors, and notice of the meeting should be sent 
Procedure by post to the creditors forthwith, and the company should cause notice 
where ss. of the meeting of the creditors to be advertised in the manner prescribed 
209H not k y sub-s. (1) of s. 206 for the publication of a notice under that sub¬ 
followed. section, and the directors should cause a full statement of the position 


1 . Pinto Silver Mining Co. [ 1878] 8 Ch. D. 273 ; London Sl C. M. Insurance Co. 
[1879] 11 Ch. D. 140 ; Schooner Pond Coal Co. [1888] 4 T. L. R. 411. 

2. Pinto Silver Mining Co. (supra). 

3. Coxon v. Govst [1891] 2 Ch. 73. 

4. Crookhaven Mining Co. [1866] 3 Eq. 69. 

5. Shaw Bros. v. Army Canteen Board [1931] L. 500, 131 I. C. 747. 

6 . Ibid, following London & C. M. Insurance Co. [1879] 11 Ch. D. 140, 143. 

7. Brown Bayleys’ Steel Works [1905] 21 T. L. R. 374* 

8 . Friary Breweries [1899] 1 Ch. 86 , 2 Ch. 261. 

9. Re Fitzgcerge [1905] 1 K.B. 462. 
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of the company’s affairs together with a list of the creditors of the company and the 
estimated amount of their claims to be laid before such meeting, and the directors 
should appoint one of their number to preside at the meeting. At such meeting the 
creditors would consider the question of nomination of a liquidator under the provi¬ 
sions of s. 209B and the appointment of a committee of inspection under s. 209C and 
other questions dealt with under ss. 209D to 209H 1. 

209 A, (i) The company shall cause a meeting of the creditors 
of the company to be summoned for the day , or the day next 

creditors° f following the day, on which there is to be held the meeting 
ere I tors. ^ ^ich resolution for voluntary winding up is to be 

proposed, and shall cause the notices of the said meeting of creditors 

to be sent by post to the creditors simultaneously with the sending of 

the notices of the said meeting of the company. 

(2) The company shall cause notice of the meeting of the creditors 
to be advertised in the manner specified in subsection (i )of section 206 
for the publication of a notice under that subsection. 

(3) The directors of the company shall — 

(a) cause a full statement of the position of the company’s 
affairs together with a list of the creditors of the company 
and the estimated amount of their claims to be laid be¬ 
fore the meeting of creditors to be held as aforesaid ; and 

( b ) appoint one of their number to preside at the said 
meeting. 

(4) It shall be the duty of the director appointed to preside at 
the meeting of creditors to attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for 
voluntary winding up is to be proposed is adjourned and the resolu¬ 
tion is passed at an adjourned meeting, any resolution passed at the 

meeting of the creditors, held in pursuance of sub-section (1) of this 

section, shall have effect as if it had been passed immediately after the 
passing of the resolution for winding up the company. 



If default is made — 

(a) by the company in complying with sub-sections (1) 

(2) ; 


(b) by the directors of the company in complying with 
section (3) ; 

(c) by any director of the company in complying with 
section (4) ; 


and 
sub¬ 
sub- 


the company, directors or director, as the case may be, shall be liable 
to a fine not exceeding one thousand rupees and, in the case of default 


1. Light of Asia Insurance Co. [19411 C. 30, [1940] 2 Cal. 325. 
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by the company, every officer of the company who is in default shall 
be liable to the like penalty. 

This section reproduces s. 238 of the English Companies Act of 1929. 

Compare sub-s. (1) with sub-s. (1) of the original s. 209. 

209 B. The creditors and the company at their respective meet- 
Appoint* ings mentioned in section 209A may nominate a person to 
ment of he liquidator for the purpose of winding up the ajfairs and 
liquidator. distributing the assets of the company, and if the creditors 

and the company nominate different persons, the person nominated by 
the creditors shall be liquidator, and if no person is nominated by the 
creditors the person, if any, nominated by the company shall be liqui- 

dator: 

Provided that in the case of different persons being nominated, any 
director, member or creditor of the company may, within seven days 
after the date on which the nomination was made by the creditors, ap¬ 
ply to the Court for an order either directing that the person nominat¬ 
ed as liquidator by the company shall be liquidator instead of or joint¬ 
ly with the person nominated by the creditors, or appointing some other 
person to be liquidator instead of the person appointed by the creditors . 

This section reproduces s. 239 of the English Act of 1929. Compare the proviso 
with sub's. (2) of the original s. 209. 

The condition precedent for moving the Court for removing the liquidator is a 
meeting of the creditors in which the creditors shall determine whether an 
Removal of application shall be made to the Court for the appointment of any other 
iqui • p ergon ag liquidator i n the place of or jointly with the liquidator appointed 
by the company 1. 

209 C. The creditors at the meeting to be held in pursuance 
of section 209A or at any subsequent meeting may, if they 
mencoT think fit, appoint a committee of inspection consisting of not 
committee of more than five persons, and if such a committee is appoint- 
mspection . ^ company may, either at the meeting at which the reso¬ 

lution for voluntary winding up is passed or at any time subsequently 
in general meeting, appoint such number of persons as they think fit 
to act as members of the committee not exceeding five in number : 

Provided that the creditors may, if they think fit, resolve that all 
or any of the persons so appointed by the company ought not to be 
members of the committee of inspection, and, if the creditors so resolve, 
the persons mentioned in the resolution shall not, unless the Court 
otherwise directs, be qualified to act as members of the committee, and 
on any application to the Court under this provision the Court may, if 
it thinks fit, appoint other persons to act as such members in place of 
the persons mentioned in the resolution ♦ 

This section reproduces s. 240 of she English Act of 1929. 


1 . Kameshwar v. Ambler Slate & Stone Co. [1936] 162 I.C. 218. 
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liquidators’ 
remunera - 
tion and 
cesser of 
directors 1 
powers 


209 D (i) The committee of inspection, or if there is no such 
; remittee the creditors, may fix the remuneration to be paid 
Fmng ° f to the liquidator or liquidators, and where the remuneration 

is not so fixed, it shall be determined by the Court. 

(2) On the appointment of a liquidator, all the poiuers 
,overs. of the directors shall cease, except so far as the committee of 

inspection, or if there is no such committee, the creditors, sanction 

the continuance thereof. 

This section reproduces , 241 of the English Act of 1929. Compare sub-, (2) wuh 
cl. (iii) of the original s. 207 and see notes under s. 208A ante. 

209 E If a vacancy occurs, by death, resignation or otherwise, in 
t Mi the office of a liquidator, other than a liquidator appointed 
Xf by of by the direction of, the Court, the creditors may fill 

liquidator. the VtLCdncy. £ the English Act of 1929. Compare the original 

This section reproduces s. 242 of the hngUsn/\cc or f 

s. 210, sub-3. (1). 

209 F. The provisions of section 208C shall apply in the case of 

.. . a creditors’ voluntary winding up as m the case of a mem* 

o/£ bers’ voluntary winding up with the modification hat he 
*°8C t0 “ powers of the liquidator under the said section shall not be 
voluntary exercised except utitfi the sanction either of the Court or of 
winding up. fa comm i t tee of inspection. 

This section reproduces s. 243 of the English Act of 1929. 

209 G. (i) In the event of the winding up continuing for more 

than one year, the liquidator shall summon a general meeting of the 

company and a meeting of creditors at the end of the first 
Duty °f year f rom the commencement of the winding up, ana of eac 

lo 1m meet, succeeding year, or as soon thereafter as may be convenient, 
ings of com- a fa fan l ay before the meetings an account of his acts ana 

creditors^at dealings and of the conduct of the winding rip during the 
end of each p rece ding year and a statement in the prescribed fotm con- 
year ' taining the prescribed particulars with respect to the position 

of the winding up. , 

(2) If the liquidator fails to comply with this section, he shall be 

liable to a fine not exceeding one hundred rupees. 

This section reproduces s. 244 of the English Act of 1929. Compare sub-s. (1) w.th 
the original s. 216 (2). 

209 H. (i) As soon as the affairs of the company are fully 

, wound up, the liquidator shall make up an account of e 

meeting and winding up showing how the winding up has been con uc 
dissolution. £C j anc j fa p ro p er ty of the company has been disposed oj, 

and thereupon shall call a general meeting of the company an 
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meeting of the creditors for the purpose of laying the account before 
the meetings and giving any explanation thereof. 

(2) Each such meeting shall he called by advertisement specifying 
the time, place and object thereof and published one month at least 
before the meeting in the manner specified in sub-section (1) of section 
200 for the publication of a notice under that sub-section. 

(3) Within one week after the date of the meetings, or, if the 
meetings are not held on the same date, after the date of the later 
meeting, the liquidator shall send to the registrar a copy of the 
account, and shall make a return to him of the holding of the meetings 
and of their dates, and if the copy is not sent or the return is not made 
in accordance with this sub-section the liquidator shall be liable to a 

fine not exceeding fifty rupees for every day during which the default 
continues : 


Provided that, if a quorum (which for the purposes of this section 
shall be two persons ) is not present at either such meeting, the liqui¬ 
dator shall, in lieu of such return, make a return that the meeting was 
duly summoned and that no quorum was present thereat, and upon 
such a return being made the provisions of this sub-section as to the 
making of the return shall, in respect of that meeting, be deemed to 
have been complied with. 

(4) The registrar on receiving the account and in respect of each 
such meeting either of the returns mentioned in sub-section (3) shall 
forthwith register them, and on the expiration of three months from 
the registration thereof the company shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator 
or of any other person who appears to the Court to be interested, 
make an order deferring the date at which the dissolution of the 
company is to take effect for such time as the Court fit. 

(5) It shall be the duty of the person on whose application an order 
of the Court under this section is made, within ten days after the 
making of the order , to deliver to the registrar a certified copy of the 
order for registration, and if that person fails to do so he shall be 

liable to a fine not exceeding fifty rupees for every day during which 
the default continues. 

Thig section reproduceg s. 245 of the English Act of 1929. Compare the original 
s. 217 and see notes under s. 208E ante. 


Members or creditors’ voluntary winding up. 

210 * The provisions contained in sections 211 to 218, both inclu - 

applicable sive > ^ , a Pply to every voluntary winding up whether a 

to every members or a creditors’ winding up. 

voluntary ° r 

winding up. 
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This section reproduces s. 246 of the English Act of 1929. 

211 . Subject to the provisions of this Act as to preferential pay- 

r /* I I I _ _ j. . ...... .-I . ... a i J-v 


Distribution 
of property 
of company. 


tion of 
assets. 


ments, the property of a company shall, on its inmirng up, 
be applied in satisfaction of its liabilities pari passu and, 

- ■ - subject to such application, shall, unless the articles other - 

wise provide, be distributed among the members according to their 
rights and interests in the company. 

This section reproduces s. 247 of the English Act of 1929. The word "property” 
which occurs both in the English Act of 1908 and 1929 replaces the word "assets of cl. 

(i) of the original section 207 which may be compared. But there is little difference 

between the two words. , 

When in a voluntary liquidation the assets have been collected, they shall be 

. applied, first in payment of the costs, charges and expenses properly in- 

Apphca- curred in the winding up 1, secondly in payment of the debts entitled to 

preferential payment and thirdly in payment of the debts of the ordinary 
creditors. The surplus assets, which mean the fund remaining after payment of the 
debts and the cost of liquidation 2, must then be divided among the members in accord¬ 
ance with the rights conferred on them by the memorandum and the articles of associa¬ 
tion. In default of any such provision, and where some of the shares are fully paid and 

others are only partly paid, the liability of the partly paid shareholders must not be 

disregarded ; and after all the capital has been returned, the balance should be divided 
among the shareholders in proportion to the number of shares held by them respective¬ 
ly 3. If however the assets are not sufficient to repay the capital in full, those members 
who have paid more on the shares than others must first be repaid the excess 4, and if 
necessary, the liquidator may make calls on the partly paid shareholders for the purpose 

of equalizing the amounts paid up 5. t r • i 

Where a resolution gave to the holders of certain preference shares “a preferentia 

rights as regards repayment of capital and otherwise as hereinafter mentioned” and so 
that they should accordingly “be entitled to have the surplus assets applied, first in 
paying off the capital paid up on the preference shares held by them respectively and, 
secondly in paying off the arrears, if any, of the preferential dividend. to the com¬ 

mencement of the winding up before any return or payment of capital is made to the 
holders of other shares”, it was held that as the resolution did not deal with the whole of 
the assets, except in the case of a deficiency, it did not deprive the preference shareholders 
of a Tight to share in an ultimate surplus, and in the winding up the surplus assets must 
be rateably distributed between the ordinary and the preference shareholders 6. 

In the case of a voluntary winding up of a company occupying certain premises 
as lessees, there is a well defined distinction between amounts due for rent before the 
date of the winding up order or a resolution for voluntary winding up and the amounts 
that become due after that date. In respect of the former amounts the lessor is entitled 


X. 

2 . 

3. 

4. 

5. 

6 . 


S. 217. 

Crichton’s Oil Co. [1902] 2 Ch. 86. 

Birch v. Cropper [1889] 14 App. Cas. 525. 

Ex parte Maude [1870] 6 Ch. App. 51. ^ n8 /a i 

Anglo-Continental Corpn. [1898] 1 Ch. 327 ; Anglesea Colliery Co. [l«bbj i 

Re* Fraser and Chalmers [1919) 2 Ch. 114 [re Espuela Land and Cattle Co- 
(1909) 2 Ch. 187 applied ; see also William Metcalfe & Sons (1933) 1 Ch. 

C. A. ; re National Telephone Co. (1914) 1 Ch. 755 not followed]. 
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only to rateable distribution ; but as regards the latter amounts the owner of the premises 
occupied by the company and continued to be occupied for the purposes of the liquida¬ 
tion proceedings by the liquidator is entitled to recover those amounts in full 1. 

Where a bank received cheques as agent for collection, there is no relation of 

debtor and creditor between the bank and its customers ; so the liquidator of the bank 

must pay out of the assets in his hands the full amount of a cheque which passed from 
the bank to another bank and found by the latter not in order 2. 

So long as a company is in voluntary liquidation, interest continues to accrue on 
debts carrying interest 3. But in the case of an ordinary insolvent com¬ 
pany the bankruptcy rules apply 4, and no claim can be sustained for 
interest subsequent to a judgment 5. 

If a voluntary liquidator distributes the assets without taking proper steps to 
ascertain the creditors and carries through the liquidation down to dis- 
quenee 8 of so ^ ution > he is liable in damages to unpaid creditors of whose claims be was 
irregular aware and who had no notice of the liquidation until after dissolution 6. 
distribu- go the liquidator distributes the assets without making provision for 

future rent of leasehold properties under the terms of the lease, he com¬ 
mits a breach of his statutory duty under this clause «nd will consequently be liable 
in damages, for this is a liability which ought to have been admitted to proof by the 
liquidator under s. 228 7. So also he will be personally liable for costs given against 
the company in litigation instituted by him, if he applies the available assets in paying 
his own solicitor’s costs 8. 

This section is not itself a statutory bar to the progress of an execution proceeding 
against a company gone into voluntary liquidation, unless and until an 
^ar^to on * er ^ as keen obtained from a Court having jurisdiction under this 
execution. Act either for the winding up or for stay of proceedings, and the liquidator 

or any other creditor dissatisfied with the action taken by a decree-holder 
is entitled to move the Court having jurisdiction under this Act 9. But where judgment 
has been recovered against a company which is in voluntary liquidation, the invariable 
practice of the Court is to stay execution of the judgment unless there are very excep¬ 
tional reasons for exercising its discretion otherwise 10. For other cases see notes 
to s. 216. 

As long as a company is a going concern, the preference shareholders are entitled 
^ only to the preferential dividend. But on the voluntary winding up this 

preference P re ^ erence i9 determined and thenceforward the preference shares retain no 

share- preference or priority over ordinary shares 11. In the last noted case it 

holders. wa3 held that according to the constitution of the company the prima facie 


1 . Abdul Quadir v. Akhtar Husain [1936] O. 11, 158 I. C. 577 relying on Brown, 
Bayley <St Dixon’s case [1880] 18 Ch. D. 649 ; Silkstone &c. Iron Co. [1880] 17 
Ch. D. 158 &. South Kensington Co-operative Stores [1880] 17 Ch. D. 161. 

2. In re Alliance Bank [1925] C. 54, 40 C. L. J. 223, 84 I. C. 1018. 

3. East of England Banking Co. [1868] 4 Ch. App. 14. 

4. S. 229. 5. Thomas Salt &. Co. [1908] W. N. 63, 98 L. T. 558. 

6 . Pulsford v. Devenish [1903] 2 Ch. 625 ; Argylls v. Coxeter [1913] 29 T. L. R. 355. 

7. James Smith &. Sons, Ltd. v. Goodman [1936] 1 Ch. 216 ; see also Pulsford v. 
Devenish (supra) and Hardy v. Fothergill [1888] 13 App. Cas. 351. 

8 . Pacific Coast Syndicate [1913] 2 Ch. 26. 

9. Surajbhan v. Boot and Equipment Factory [1916] 38 All. 407, 14 A. L. J. 573. 
Now see the new sub-s. (2) of s. 216. 

10 . Anglo-Baltic &. Mediterranean Bank v. Barber &. Co. [1924] 2 K.B. 410 C.A. 

11 . Madame Tussaud Sons [1927] 1 Ch. 657. 
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presumption in favour of equality of distribution amongst all the shareholders ought to 

""t. ...».. - 

creditors is to take obtain3 „ decr ee against the company cannot 

„ zzz ^- £—r H,J c-r= 

,„„«d■„.>«. «*—. -■ — 

liquidator and does not co rea lize the full amount to the detriment 

tion against the assets of the company and tealue the t execut ion 

Of rhe other creditors 2. This section is no bar by -Ifj^the^prog ^ ^ ? ^ 

unless and until an order has been obtained fro with th e Court under 

for stay 3. The executing Court has no concurrent * w , he attached 

the Companies Act 3. Attachment creates no charge ^ ^ secured crcditori 

properties in favour of the attaching creditor It does h position 

nor doe, it confer any title on him Until the prope t y is actually ^ ^ 

aS“u U tbe statutory provisions 

This section must be read subject to s. 230 as to preferential J- 

to this the assets must be applied pari passu in satisfaction of the abiht e^^ 

Distribution the company 7 . As to the distribution of assets, where t e ar _ 

of assets. th# company shou i d be wound up, the assets should be J 

buted that the losses would be borne by the members in proportion to the capital p 
or which ought to have been paid up ; see the case noted below 8. 

212 . (1) The liquidator may 

( a ) in the case of a members’ voluntary winding up, with, 
the sanction of an extraordinary resolution of the co - 
pany, and in the case of a creditors’ voluntary u>mdmg 
up, with the sanction of either the Court or the commit- 
tee of inspection, exercise any of the powers given by 

clauses ( d), (e),(f)and (h) of section 179 t0 ?tTnf Z 
in a winding up. The exercise by the liquidator of the 

powers given by this clause shall be subject to the■ c ontro 

BardTorUpper - lndia~vrShhCRaiTr[T93ofu^997Tl8~l.Cr _ 387 ; National Bank 
of Upper India v. Lakhpat 119251 92 I.C. 144. 9 35 C . W . N. 

Jyoti Prasad v. Patmohana Collieries [1931I C. 509, 5 V m8 to take 

299, 133 l.c. 566. In a later case the Lahore High Court a 389, 

this view : Buta Singh & Sons Ltd. v. Peoples Bank of N. India lno 

Bu\a Singvf St Sons Ltd. v. Peoples Bank of N. India (supra). 

Morris‘ l l^e^l8Tn S 7^^* V 'App.^2W^(204)?8 Ch^App.^BOO*; * * WW ®“ 

l H 8 ] 1 ’wcbb 5 St H Co 7 U9221 2 Ch. 369, 384,402, affirmed, sub nom. Food Controller 

v. Cork 119231 A. C. 647. 

Rlack Co. (18731 8 Ch. App. 254- • 

Kinatan Rubber Estate 11922] W. N. 292, [19231 1 Ch. 


Powers and 
duties of 
liquidator 
in volun¬ 
tary wind¬ 
ing up. 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7. 

8 . 
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of the Court and any creditor or contributory may apply 
to the Court with respect to any exercise or proposed 
exercise of any of these powers ; 

(b) without the sanction referred to in clause (a), exercise 

any of the other powers by this Act given to the liqui¬ 
dator in a winding up by the Court; 

(c) exercise the power of the Court under this Act of settling 
a list of contributories, and the list of contributories shall 
be prima facie evidence of the liability of the persons 
named therein to be contributories ; 

(d) exercise the power of the Court of making calls ; 

(e) summon general meetings of the company for the purpose 
of obtaining the sanction of the company by special or 

STfit mry reso ution or for any other t> ur P° se he ma y 

( 2 ) 'hbe^ liquidator shall pay the debts of the company and shall 
adjust the rights of the contributories among themselves. 

(3) When several liquidators are appointed, any power given by 
this Act may be exercised by such one or more of them as may be deter¬ 
mined at the time of their appointment, or, in default of such deter¬ 
mination, by any number not less than two. 

This section reproduces s. 248 of the English Companies Act, 1929. Sub-s. (1) (a) is 
almost the same as cl. (v) of the original section 207. Sub-s. (1) (e) corresponds to sub-s. 
(1) of the original s. 216 and sub-s. (3) is nearly the same as cl. (vii) of the original s. 207. 

Sub-s. ( 1 ). As to the powers of the Court of settling the list of contributories 

and of making calls, see ss. 184 and 187. 


In a voluntary winding up, as distinct from a compulsory winding up, it is the 
liquidator who without any order from the Court may make a call upon his own 

responsibility and he would be quite in order in such a case to make a call and receive 
payment 1 . 


A voluntary liquidator has power to settle the list of contributories 2, and to 
Rules rela- rect ^y fhe register of members 2. The rules relating to the list of 
ting to list contributories do not apply to a voluntary winding up ; but the 

butories!" practice in a wlnding U P b ? the Court should be followed as closely as 

possible. 


A person whose name is settled on the list of contributories is liable for any calls 

made by the liquidator, even though the contributory has received no notice thereof. 
The liquidator may also obtain an order to enforce any calls made by the directors 

before the wmdmg up commenced 3 . Notice of settlement of the list of contributories 

is usual, but not necessary, and absence of notice is no defence to an action for 


1 . 

2 . 

3. 


Tayhor^Phi^hps'^^Rfclcard’rcas^l^^'l^h^S^' ^ C ^ ^ 

Lamp Co C '[1903M Ch 7 *** U877] 3 C R D ' 282 C A - = Hiram Maxim 
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Right of 
set off. 


acting, the Court may appoint a liquidator. 

(2) The Court may , on cause shown, 
liquidator and appoint another liquidator. 


remove a 


calls 1. Provisions In the articles as to interest on calls do not apply to calls made by 
liquidators 2. 

Fully paid shareholders are contributories in a voluntary winding up, 
fharehold- anc * a ca ^ mac * e to a( ^j ust t ^ e ri 8^ ts °f contributories inter se alter all debts 
ers. and costs provided for is valid 3. 

A shareholder in a voluntary as well as in a compulsory winding up cannot set off 
a debt owing to him by the company against a call 4. A valid forfeiture 
of shares before the commencement of the winding up cannot be cancelled 
by the liquidator 5. 

The liquidators cannot delegate their powers generally to one of their number 

Delegation un ^ e39 f ^ e power to do so is given to them at the time of their appointment 

of powers. 6. In case of death of one liquidator the survivor cannot act 7. 

Sub-s. (3). Where one of several liquidators accepted a bill of 

Jointliqui- exchange without authority of others, it was held that the company was 
dators. ...... . 0 

not liable for it 0 . 

213 . (1) If from any cause whatever there is no liquidator 

Power of 
Court to 
appoint and 
remove liq¬ 
uidator in 
voluntary 
winding up. 

This section reproduces s. 249 of the English Act of 1929. Sub-s. U) is nearly the 
same as cl. (viii) of the original s. 207 but is more general in its terms. Sub-s. (2) is 

identical with cl. (ix) of the original s. 207. 

If no liquidator is appointed the Court may appoint a liquidator, or where the 

validity of his appointment is questioned t he Court may confirm the appointment 9. 

a . . It may also on cause shown remove a liquidator and appoint another 
Appoint- 7 , , 

ment &. liquidator. The application to remove a liquidator must be made by a 
removal of liquidator or creditor or contributory of the company 10, but not a company 
liquidator. w ^i c h ^as purc hased the assets 10. As to what is due cause for removing a 
liquidator see notes to s. 176. The Court may also appoint an additional liquidator 1 1, 
or a liquidator in place of one retiring 12. An application for removal may be made by 
a creditor, contributory or a co-liquidator but no one else 13. 

The distribution of circulars seeking support to an application for removal of a 
liquidator will not be restrained by the Court 14. A voluntary liquidator may be 

1. Brighton Arcade Co. v. Dowling [18681 L. R. 3 C. P. 175 ; London Bank of 
Scotland [1867] W. N. 114. 

2. Welsh Flannel &. Tweed Co. [1875] 20 Eq. 360. 

3. Anglesea Colliery Co. [1866] L. R. 2 Eq. 379, 1 Ch. App. 555. 

4. Black Co.’s case [18721 8 Ch. App. 254. 

5. Dawe’s case [ 1868] L. R. 6 Eq. 232. 

6. London and Mediterranean Bank [18681 3 Ch. App. 651. 

7. Metropolitan Bank [18761 2 Ch. D. 366. 

8. Bolognesi’s case [18701 5 Ch. App. 567. 

9. Indian Zoedone Co. [18841 26 Ch. D. 70 C. A. 

10. New de Kaap [ 1908] 1 Ch. 589 ; Sheppy Portland Cement Co. [1892] W. N. 184, 
68 L. T. 83. But sub-s. (1) of this new section is general in its terms. 

11. Sunlight I. G. Lamp Co. [1900] 2 Ch. 728. 

12. Sheppy Portland Cement Co. (supra). 

13. New de Kaap (supra). 

14. New G. C. Exploration Co. [1901] 1 Ch. 860. 
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removed on the ground that he i 9 not in a sufficiently independent position X. A 
liquidator may appeal from an order removing him 2 . 

The jurisdiction of the Court to remove a liquidator is not confined to cases where 
there is personal unfitness. The cause shown is to be measured by reference to the real, 
Jurisdic- substantial and honest interest of the liquidation and to the purpose for 
tion. which liquidators are appointed. Fair play to the liquidators is not to be 

left out of sight ; but the real interest of the liquidation is the principal thing for 
consideration 3. 

The removal of a liquidator is a matter of judicial discretion and the Court of 

Power to Appeal will not interfere if satisfied upon evidence that there was a cause 

remove is shown 4. The Court will appoint a new liquidator if satisfied that it 

^^ Cre **° n would be in the best interest of all concerned 5. 
ary. ( 

214 * (i) The liquidator shall, within twenty-one days after his 

n°uidator of a PP°i ntment > deliver to the registrar for registration a notice 
hh appoint* of his appointment in the form prescribed. 

merit. 

(2) If the liquidator fails to comply with the requirements of 
this section, he shall be liable to a fine not exceeding fifty rupees for 
every day during which the default continues. 

This section reproduces s. 250 of the English Act of 1929 and is almost identical in 
terms with the original s. 208. 

215 . (1) An;y arrangement entered into between a company 
Arrange a bout to be, or in the course of being, wound up and its 

mentwhen creditors shall, subject to the right of appeal under this sec¬ 

binding on tion, be binding on the company if sanctioned by an extra¬ 
ordinary resolution, and on the creditors if acceded to by 
three-fourths in number and value of the creditors . 

(2) Any creditor or contributory may, within three weeks from 
the completion of the arrangement, appeal to the Court against it, 
and the Court may thereupon, as it thinks just , amend, vary or con¬ 
firm the arrangement. 

This section reproduces s. 251 of the English Act of 1929, and is almost identical in 
terms with the original s. 212. 

Where there was no mala fide or fraud in a proposed scheme of reconstruction, nor 
Scheme of was it: a sham or device, although the result would be that the majority of 
recons' the shareholders would obtain control of the undertaking and compel the 
truction. minority to accept a cash payment in lieu of shares in a new company to 
which that undertaking was to be sold, it was held that the scheme was one that ought 
not to be interfered with by the Court 6 . 


creditors. 


1 . Charterland Gold Fields [1909] 26 T. L. R. 132. 

2. Adam Eyton Ltd. [1887] 36 Ch. D. 299. 

3. Kai Khusru v. Tata Industrial Bank [1924] 48 Bom. 471, 26 Bom. L. R. 237 ; 
Rubber <Sc Produce Investment Trust [1915] 1 Ch. 382. 

4. Urmston G. Steamship Co. [1901] 17 T. L. R. 553. 

5. Baron Cigarette Machine Co. [1912] 28 T. L. R. 394 ; Sheppy P. Cement Co. 
(supra). 

6 . Castello v. London G. Omnibus Co. [1912] 107 L. T. 575 C. A. 
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Sub'S. (1). Sub-s. (1) applies to an arrangement entered into during a voluntary 

winding up or 3 hortly before the passing of a resolution for a voluntary winding up 1 

g P > creditors intended to make the company solvent 

A composition by a company with Us creditors . <. arrangem ent” within the 

and therefore to prevent a voluntary winding up is not an 

meaning of this section 1. , 

The last cited case illustrates the danger of taking a section from the English Act 

£L,,,« 

used; for Maugham], observes may ce rtain number of practical difficulties. It 

corresponding to the above s. 215) p meeting of creditors, and 'creditors’ 

says nothing about, and makes no prov^ ^ creditoIS , though there is no 

must be taken to include secu e Legislature seems to have thought that three- 

provision for a valuation of securities^ The L g ^ unsecuted ought to be able 

“ : minority may never even have heard of- ^ 

ment. The Court, if applied to within three weeks accordtng dmftsman 

section, ha, power only to ‘amend, vary or confirm the arrangeme , 

seems to have left out any words showing that the Court may seit aside, thoughby 

sub-section (1) the arrangement is*.subject to any rig t oi ap Inspjte 

' Nor is it easy to construe the words ‘the completion of the arrangement. In pue 

of the difficulties pointed by Maugham J. in 1931, the autnorities responsible or 

lending Act of 1936 inserted s. 251 of the English Act bodily into the Indian Act. 

216. (i) The liquidator or any contributory or creditor may appy 
Power to t0 the Court to determine any question arising in the wind 

Zgup of a compon,, or » exercise, as respects theeaforcmg 

any °f the poJJs rchtch the Coart mijht exercse ,f the 
company were being wound up by the Court. 

( 2 ) The liquidator or any creditor or contributory m f ya ^ Iy 

an order setting aside any attachment, distress or J™ c 'f ommence - 
force against the estate or effects of the company after the comme 

ment of the winding up. 

Such application shall be made 

(a) if the attachment, distress or execution is levied or put into 
force by a High Court, to such High Court, and 

(b ) if the attachment, distress or execution is levied or put into 
force in any other Court, to the Court having juris 
to wind up the company. 

( 3 ) The Court , if satisfied that the determination of the fiction 
or the required exercise of power or the order applied for wii J 

and beneficial, may accede wholly or partially to the app 
such terms and conditions as it thinks fit, or may make sue 
order on the application as it thinks just. 


apply to 
Court to 
have 
questions 
determined 
of powers 
exercised. 


1, Contal Radio Ltd. [19321 2 Ch. 66. 
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Th„ section is a reproduction of , 252 of the English Act of 1929 and substanti- 

or settiTa ''d T * ^ ^ (2) b endrel V I* makes express provision 

for setting aside attachment &c. put in force against the company in a voluntary 

da gup and states to which Court an application for the purpose is to be made, 
ror fuller discussion see Introduction. 

its di*' T r e 0b [ eC \? f ,. the ; f Ct was ”> Served s ir W. James, L. J„ “that a company and 
directors should be left, if possible, to settle their affairs without coming to the 

Object. oun at a11 ’ e ‘ther for a compulsory winding up or for a winding up under 

A t 10 ° U , pervision ' but to provide them under the 138th section of the English 
Act of 1862 (corresponding to the present section) with the means of access to this 

Court whenever any question arose, in the course of a voluntary winding up, just in 

the same way as when any question arose, in the case of a compulsory winding up or 

winding up under supervision...No doubt if a liquidator did not do his duty, if he 

did not take the opinion of the Court in such a case as this, for example, it would 

be in the power of a creditor to apply to this Court fora proper order which would 

give him some opportunity of obtaining the decision of the Court; but if a liquidator 

is minded to bring a matter before the Court under section 138 I do not myself see 

t e reason why the question should not be determined without obliging the contri- 

utones to present a petition for a compulsory winding up or a supervision order, 
which would only lead to increased expense” 1. 

It ts the policy of the Act", observed their Lordships of the Judicial Committee, 

that all claims competent to the company should be brought within the scope and 

control of the winding up and that not only in a compulsory winding up.” Therefore 

t e procedure of obtaining order of the Court under this section is not to be 
discouraged 2. 

Exercise of powers under this section must be in cases where it is just and beneficial, 
not only to the petitioner, but to all parties. The Court is empowered under this 
Scope. section on the petition of persons, named in the first subjection, to exercise 

certain powers for the assistance of the winding up. Subj. (1) is very 
united : It speaks of determining any question arising in the winding up. Under 
sub-s. (2) [now sub-s. (3)J the Court has to be satisfied that the determination of the 
question or the required exercise of power will be just and beneficial. Thus a person 
as no right to come and say that there is no such thing as winding up in a particular 
case, that is to say, the winding up is irregular and void for another reason 3. 

An application under this section cannot be made by a person who is not the 
Who liquidator or a creditor or a contributory 4. "Where the registrar does 

apply. an not re 8* 3t:er the return under s. 217 (4) [now cl. (4) of ss. 208E St 209H] 

the liquidator, a contributory or creditor can apply under this section to 
the Court for taking proper action 5. 

The liquidator can apply for determination of any question fairly arising in 
the liquidation 6, but the practice now is only to answer specific questions. Claims 
for damages will not be decided on such application 7. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Ranee’s case [1870] 6 Ch. App. 104 at p. 115. 

Lloyd-Owen v. Bull [1936] P.C. 322 at p. 323. 

Kameshwar v. Ambler Slate & Stone Co. [19361 162 I C 218 
New de Kaap [1908] 1 Ch. 589. 1 J ^ ^ 

Shaw Bros. v. Army C. Board [1931] L. 500 131 I C 747 
Central de Kaap Gold Mines [1899] W.N 216 69 L T Ch 80 
Crawford v. Me Cullock [1909] S.C. 1063. ’ J * 89 ' 
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This section (formerly s. 215) is exhaustive of the persons who are entitled to make 
the applications, and the Registrar of Companies not being one of then has no locus 

standie to make an application to remove a liquidator 1. 

The Court will not act under this section, if it is not sans ed that exerc.se 
of the power will be “just and beneficial" 2. But the Court will not readily cut 
down its powers under this section 3. Under this section the Court can appoint 
a liquidator in a voluntary winding up not only where there „ no liquidator acting 

or in the place of a liquidator who is by the Court removed from his 
Court’s offic e, but also in any other case where due cause is shown for appointing a 

poWer- liquidator e. g., when an additional liquidator is required, and the appoint¬ 

ment may be made on the application of the existing liquidator 4. But where the applies- 
tion asks for the appointment of official liquidator to a company in voluntary liquidation 
the Court cannot Lat the application as an application for compulsory winding up o 
the company. If it is treated as a petition for supervision or some such order as t 
(L.rt might be empowered to make in the case of a compulsory winding up, it is 

obvTous that in order to make such an order the Court would have to be satisfied that 

the winding up had taken place. A supervision order can be made only where there is 
a vS voluntary winding up. But where the whole case of the petitioner ,s that the 

winding up is ultra vires and void, the petition cannot be treated as one sup ™ £ 
The assistance of the Court is not the only method open to a voluntary liquidator. 

haS P T r ]u 0 dg e e nf in C windin b g y up’Ty the Judicial Committee, “is the custodian of the 

interests of every class affected by the liquidation. It is h,s duty, even if 

Court’s be in a voluntary liquidation that opportunity occurs, to see to it that all 

dutV ’ assets of the company are brought into the winding up. In authorising 

41 nv. esneciallv if they may or will involve some drain upon the assets, he must 

S uliTr* hi , -h™ ,h„ 

assets, he will nevertheless be careful to see that any action taken ,n the company s name 

under his authority is not vexatious or merely oppressive” 7. 

Voluntary liquidation does not by itself suspend the right to 
^ , continue legal proceedings against the company, and if the l.qu.dat 

order- 1 stay^ is confronted with a decree which has to be satisfied out of the assets 
of proceed. of the compan y before distribution of the assets among the credlto s, 
ing8 ' his proper remedy is to approach the Court, meaning the Court within 

the meaning of ,2(3), under this section 8. with 

having jurisdiction to wind up the company has power under this section re 

s. 169 to make an order staying all proceedings against the company 9. The Co 

restrain actions 1 0. executions 11 and distress 1 2 ^Vherej^rder .m^taymg 

Peoples InternationalTravel &.c. Co. [1941] B. 25, 42 Bom. L. R. 1021. 

tetn^cT^Ol UCh-aSOR 4. Wight I.G. Lamp Co. [1900] 2 Ch. 728. 

^a—adlt Co?pn e lVsU^ ^ ~ 

also Brighton Arcade Co. v. Dowling [18781 3 C.P. 173, 18 L. i. w 

Lloyd-Owen v. Bull [1936] P.C. 422 (424). e;r Cal 913 35 C.W.N. 

]yoti Prasad v. Patmohana Collieries [1931] C. 569, 58 Cal. *13, 

299, 133 l.C. 566 ; Atul v. Tulsi [1935] L. 991. . Nationa i Bank 

Currie v. Consolidated K. C. Corporation [1906] I K. B. 13d , ^atior 

of Upper India v. Gopai Das [1925] O. 630, 91 C. 1053. 

Freeman v. General Publishing Co. [1894] 2 Q. B. 380. 

Westbury v. Twigg &. Co. [1892] 1 Q.. B. 77* 

Roundwood Colliery Co. [1897] 1 Ch. 373. 


1 . 

2 . 

3. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 
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action against a company which is being voluntarily wound up, the Court has power, 
in a proper case, to order the plaintiff to pay the cost of the application 1 . The 
Court can exercise all the powers exercisable in a compulsory winding up 2 . The 
Court will exercise the power where the exercise will be just and beneficial and it has a 
wide discretion in the matter 3. After having been unsuccessful in the executing Court 
the voluntary liquidator cannot approach the liquidating Court and ask for a declaration 
that the auction sale held by the executing Court is invalid 4. 

Where in a suit instituted by a company long before it went into liquidation a 
decree for costs was made against the company after liquidation, the liability of the 
company under the decree should not ordinarily be treated in a different way from other 
liabilities and the decree-holder should not be allowed to execute the decree against the 
company. He must prove for his claim with the other creditors 5. 

The power to make an order for the stay of proceedings under a voluntary winding 
up has been given to the Court by this section read with s. 173 6 . In dealing with such 
an application the Court has to see whether a stay will be conducive or detrimental to 
commercial morality and to the interests of t he public at large 7. 

In the case of a voluntary liquidation the onus is on the liquidator to show that 
an order should be made staying an action, for prima facie the ordinary tribunal is the 
proper one to decide upon a claim against the company. The proceedings may be stayed 
when sufficient ground is shown to do so, e.g., when existence of the liability is substan- 
tially admitted and the dispute is only as to what is the exact amount due 8 . If the 
claim is undisputed a stay will be granted as a matter of course ; but if the debt is dis¬ 
puted the Court may allow the action to proceed 9. Unless very exceptional circums¬ 
tances exist, the Court in its discretion will always stay an execution against a company 
after it has gone into voluntary liquidation 10 . The plaintiff in the action which is 
stayed is entitled to his costs 11 . 

Where the company is in a solvent condition and the resolution for voluntary 
winding up was passed with a view to the company being restarted after the claims of 
the creditors have been satisfied, proceedings should be stayed subject to the condition 
that all shareholders should be given the option of retiring from the company or continu¬ 
ing its members 12 . 

A voluntary liquidator is entitled to ask the Court for an order for examina- 
Examina- t ^ on P ersons w ^° were connected with the company with regard to 
tion of its management or formation, and the Court has power to make such 
persons. an order 13 . 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


Freeman v. General Publishing Co. [1894] 2 Q,. B. 380. 

Black & Co. [1873] 8 Ch. App. 254 at p. 263. 

Buta Singh v. People’s Bank (infra). „ 

Atul v. Tulsi (supra). But under the new sub-s. (2) the executing Court, unless 

it is the High Court, has no jurisdiction to set aside attachment &x. 

National Bank of Upper India v. 

Sri Jogasram Pharmacy [1928][A. 265, 26 A.L.J. 249. 

Punjab Co-operative Ba T nk l 1919 l 41 X : ^ 4 ^. 

Marwar Bank v. Panna Lai [1915J 27 1. C. ooij. 

Currie v. Consolidated K. C. Corpn. (supra). 

A.nplo-Baltic & Mediterranean Bank v. Barber & Co. [1924] 2 K. B. 410 ; Buta 
Singh v. People’s Bank [1931] L. 589, 131 I. C. 379. 

Pierce v. Wexford Picture House Co. [1915] 2 I. R. 310. 

Marwar Bank v. Panna Lai (supra). 

Nowraji v. Luxman [1920] 22 Bom. L. R. 219, 55 I.C. 831. 
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WK, *. delivery of fhe 
Oftooks. foTdtuvet n y of the books without prejudice to an alleged right of lien 1. 

•717 All costs, charges and expenses properly incurred in the 

Mt) including the remuneration of the liquidator, 

Cost of ,] ’ t t0 t h e rights of secured creditors, if any, be 

voluntary shall, sudj / a mmhany in priority to all 

winding up. payable out of the assets of the compa y y 

Other claims. En Ush Act of 1929 and is the same as the 

This section reproduces s. 234 ot me s 
original , 218. ^ ^ of a company in voluntary liquidation are 

JT 

payment thereout of *>> £ ~ 

Liquid*. h( tQ be p aid before the liquidator’s remuneration 2. In the 

t0 „ r lra rem ‘ case the liquidator was authorized to retain the remuneration rece.ved 

“ him before the date of the notice of the assessment of income tax. 

Costs of litigation during the liquidation ordered to be^ paid whether theory 
_1 v for payment or payment out of the assets, ra , . 

Meaning ts 0 y the general costs of the winding up 3. This section oes no 

X? Z the liquidator any priority over secured creditors, except in so far. 

claims.” he may be entitled in respect of matters of which the mortgagee 

benefit, e.g., expenses of collecting the estate for them 4. 

The costs of litigation ordered to be paid out of the ^ 

and in full in priority to the general cost of the liquidate • g 

Cost of t hat costs of unsuccessful litigation incurred by a tqui ator, w 
litigation. voluntaty or compulsory winding up, are payable to the party en 

out of the assets of the company in priority to the costs ot liquidation apphes wither 
. . 3imD i y directs payment of costs, or directs that the costs be paid out 

T o t'he company, P or that the liquidator do pay the costs with liberty to recoup 

himself out of the assets 6. The onus is on the ^idator to^how that 
of the assets is such that immediate payment cannot be made and he s 
Other persons have a prior right to or are entitled pan passu with the success ^ 

no order for payment will be made without providing for the other claims^ ^ 

of the order gives no priority, but payment will not be indefinitely pos p 
claims have come in 7* 


tion 


1 . 

2 . 

3. 


4. 

5. 

6 . 


7 . 


Findlay v. \C^addel [1910] S. C. 670. 

Beni-Felkai Mining Co. [19341 Ch. 406. . . c p an ada Plum- 

Home Investment Society [18801 14 Ch.D. 167 ;. D °™ inl ( ° i ch 73 ; Pacific 
bago Co. [18841 27 Ch. D. 33 ; London Metallurgical Co. 11893] 1 un. / 

Coast Syndicate [19131 2 Ch. 26. 

Regent’s Canal Iron Works Co. [18761 3 Ch. D. 411- 

London Metallurgical Co. (supra). . 119281 B. 252, 

Pacific Coast Syndicate (supra) ; Manecklal v. Surjapur Mills 

30 Bom. L. R. 549, 52 B. 477. 

Manecklal v. Surjapur Mills Co. (supra). 
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After the costs,, charges and expenses have been paid the assets are to be applied in 

^ ayment company>s ^ehts and liabilities. When the creditors have 

pany’s been P a,d ln ful1 ’ an V aur P'us is to be distributed amongst the contributories 

debts and according to their rights inter se as adjusted by the Court 1. In this respect 

liabilities, compare the provisions of s. 193. 

In the absence of an express agreement the solicitor to a voluntary liquidator 

Solicitor’s n ? daim f ° r thC Payment ° f hiS C ° StS against the liquidator personally, 
claim. H ' 3 ' alm 13 agamst the as3ets of company only 2 ; but his costs are 

payable in priority to the liquidator's remuneration 3. The liquidator is 

not personally liable to the solicitor, whether the winding up be compulsory 4, or 
voluntary 2. As to the solicitor’s lien see the case noted below 5. 

In proceedings in liquidation where the liquidator is the applicant he may, in case 

Liquida- of fallure ’ be ordered to pay the costs personally, when the order is usual- 

tor’s ly without prejudice to his right to apply for liberty to retain them out of 

personal the assets 6. 

liability. 

When the liquidator in a voluntary winding up elects, for the benefit of the 

Landlord’s Credlt ° rS ’ t0 occupy lease-hold premises that are part of the estate, the land- 
right. lold ‘ 3 entitled to have the covenants of the lease carried out, and to be 

paid in full, out of the assets got in, all claims due and owing for repairs 
under the covenant 7. 

218. 


Saving for 
rights of 
creditors 
and contri - 
butories. 


The winding up of a company shall notbar the right of any 
creditor or contributory to have it wound up by the Court , 
but in the case of an application by a contributory, the 
Court must be satisfied that the rights of the contributories 
will be prejudiced by a voluntary winding up. 

The section reproduces s. 255 of the English Act of 1929 and is almost identical 
with the original s. 219. 

A creditor of a company in voluntary winding up, on proving his judgment debt 
and that his debt has not been paid, is entitled ex debito justitiae to an order for com- 

Creditor’ P u ^ sory winding up of the company 8. But he is not entitled, as of right, 
right. t0 39 k t ^ e Court to convert a voluntary winding up into a compulsory 

one, and before he can obtain such an order, he must show that he, as a 
creditor, could obtain, had there been no voluntary winding up, an order for compulsory 
winding up 9. 

There is no section in the Act which enables the liquidator in a voluntary 
Liquida- winding up to ask the Court to pass an order compulsorily winding up 
tor's right, the company 9. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 


Brich v. Cropper [1889] 14 App. Cas. 525. 

Re Trueman’s Estate, Hooke v. Piper [18721 L. R. 14 Ea 278 
Re Massey [1870] L. R. 9 Eq. 367. q ' 

(^prT WatHn 118761 1 Ch ' D ‘ 130 5 Dominicm Canada Plumbago Co. 

Rapid Road Transit Co. [1909] 1 Ch. 96. 

W. Powell & Sons [ 1896] 1 Ch. 681 ; Hounslow Brewery [1896] W. N. 45. 

Levi &. Co. [1919] 1 Ch. 416 ; Oak Pits Colliery Co. [1882] 21 Ch. D. 322, 329. 
James Mellward & Co. [1940] 1 Ch. 333 C. A. 

Sri Gopal v. Narain Das [1938] A 623, [1938] All. 945. 
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An existing voluntary winding up is generally a bar to a contributory obtaining 

a compulsory order 1. But it is no bar, if the general body of creditors 

Voluntary desire it although no individual creditor proves that his rights will be 

upwhea prejudiced by a voluntary winding up 2 ; for this section must be read 

bar to with ss. 174 and 239. The Court may however in its discretion refuse the 

compul* , f iU t bene fi t t h e creditors generally, but only the petitioning 

sory order. 

creditors 3. 

Where the rights of the creditors or the contributories are not shown to be preju¬ 
diced by a voluntary winding up, the Court is not justified in ordering a compulsory 
winding up, though the application to that effect was filed before the company decided 
to go into voluntary liquidation 4. But where the scheme for reconstruction is eminent¬ 
ly unfair to an independent minority of the shareholders, the Court will, on the petition 
of one of them, stop the scheme by making a compulsory order, if the contract with 

the new company has not been executed 5. 

A compulsory order may be made on the application of creditors, although the 
company is in voluntary liquidation, where the same person has been 
Cases appointed receiver in the debenture-holder’s action and as the liquidator, 

orefer^ will OT where a P r * ma facie case of fraud is established as to the formation of the 

be made. company or the conduct of its business, or where there has been great delay 

in the voluntary liquidation, or where the conduct of the liquidation is 
unsatisfactory, or where the company’s liabilities are very great, or where the foundation 
of the voluntary liquidation, as for instance, a reconstruction, is gone, or where the 
passing of the resolution is a breach of faith, or where the circumstances show that a 
public investigation is required 6. 

The Court will order a company to be wound up compulsorily, if the resolution for 
voluntary winding up was procured by votes of persons whose conduct requires investi¬ 
gation 7, or if it was passed in furtherance of a reconstruction scheme which has fallen to 
the ground 8, or if the resolution for voluntary winding up is invalid 9. But no such 
order will be passed on the petition of a fully pa.id contributory, unless the Court is of 
opinion that some benefit will result to the shareholders from a winding up by the 
Court 10. 

An unfair and improper sale to a new company sanctioned under s. 213 (now 
s. 208C) by a majority who have other interests to serve will be a ground for a compul¬ 
sory order on the petition of the objecting minority 11. 

If a prima facie case of malpractice is made out, a compulsory order will be made ; 
but the malpractice does not include fraud upon the outside world in the course of its 
business 12. 


1. Hadleigh Castle Gold Mines [19001 2 Ch. 419. , 

2. E. Bishop &. Sons 11900] 2 Ch. 254 ; Hermann Lechenstein &. Co. [19071 l-> 

T. L. R. 424. ,, ~ 

3. Greenwood Co. [1900] 2 Q. B. 306 ; see also in re Gold Co. [1878] 11 Ch- u. 

701; National See. Generators [1902] 2 Ch. 34 ; Consolidated S. R. M. Deep 
[1909] 1 Ch. 491. 4. Sansar Chand v. Karam Chand [1925] L. 527, 6 Lah. 340. 

5. Consolidated S. R. M. Deep (supra). 

6. Hals. p. 416 and the cases collected there. , (.cc 

7. Varieties Ltd. [1893] 2 Ch. 235. 8. Gutta Percha Corpn. [1900] 2Ch.^- 

9 . Haycraft Gold Reduction Co. 11900] 2 Ch. 230 ; Teed &. Bishop Ltd. 11900] 

L. J. Ch. 409, 84 L. T. 561 ; State of Wyoming Syndicate [1901] 2 Ch. 431- 

10. National Co. [1902] 2 Ch. 34 ; see also Jubilee Sites Syndicate [1899] 2 Ch. 2U4- 

11. Consolidated S. R. M. Deep (supra). 

12. Medical Battery Co. [1894] 1 Ch. 444. 

69 
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Whether a company should be allowed to go into voluntary liquidation or a 
compulsory one depends upon the facts of each particular case 3. Where it was stated 
that while the vast majority of the depositors of a bank were from places outside Karachi, 
but the vast majority of loans were made to persons in Karachi and the documents 
put in made it clear that the majority of the creditors, particularly of the creditors from 
outside Karachi, preferred official liquidation, the Court ordered the bank to be com- 
pulsorily wound up 1. 

After the petition for compulsory winding up by a creditor, a resolution for volun¬ 
tary liquidation was passed by the directors who were the sole shareholders, and 
voluntary liquidators were appointed. The matter was almost compromised before the 
company Judge, but with a view to speedy payment of the debts the company Judge 
passed an order for compulsory winding up. The order was supported by a dissentient 
director. Pending appeal against the aforesaid order all the creditors were satisfied 
by the voluntary liquidators : Held, the order for compulsory winding up should be 
set aside and the fact that misfeasance proceedings were in progress against the appellant 
director by the dissentient director was no reason for maintaining the order for compul¬ 
sory winding up 2. 

In a voluntary winding up the order made by the registrar that a claim in respect 
of a judgment should not be admitted to proof does not estop the claimant from present¬ 
ing a petition for compulsory winding up, if after the date of the order he ascertains 
facts which show that the transaction of the company ought to be investigated by the 
official liquidator 3. 

The liquidator appointed by the company in a voluntary winding up or that under 


Liquidator 

cannot 

contest 

order. 


supervision of the Court has no right to contest an order directing a 
compulsory winding up 4. In case a voluntary winding up is succeeded by 
a compulsory order, the date of the winding up will be the date on which 
the petition is presented 5. 


220 * 
Power of 
Court to 
adopt pro¬ 
ceedings of 
voluntary 
winding up. 


Where a company is being wound up voluntarily, and 
an order is made for winding up by the Court, the 
Court may, if it thinks fit, by the same or any subse¬ 
quent order, provide for the adoption of all or any of 
the proceedings in the voluntary winding up. 


The making of a compulsory order does not render void the proceedings 




Date of 
commence¬ 
ment of 
winding up. 


voluntary winding up 6, but the presentation of the petition for compulsory 
winding up is the date of the compulsory winding up 7. For the purposes 
of preferential payments, however, the winding up dates from the resolu¬ 
tion 8, but for the purposes of fraudulent preference the presentation of the 


petition corresponds to the act of bankruptcy 9. 


1. In re Jeth Singh [1930] S. 71, 119 I. C. 539 ; Sansar Chand v. Karam Chand 
(supra). 

2. Ram Rakha Mai &. Sons v. Surindar Singh [1941] L. 134, 43 P. L. R. 33—per 
Young C. J. &. Sale J. 

3. Inecto Ltd. [1922] 38 T. L. R. 797. 

4. People’s Bank of India v. Naraindas [1914] 26 I. C. 553. 

5. Taurine Co. [1883] 25 Ch. D. 118. 

6. Thomas v. Patent Lionite Co. [1881] 17 Ch. D. 250 ; Cleve v. Financial Corpn. 

[1874] 16 Eq. 363. 7. Taurine Co. (supra). 

8. Havana Exploration Co. [1916] 1 Ch. 8. 

9. Russel Hunting Record Co. [1910] 2 Ch. 78. 
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221 . 

Power to 
order wind* 
ing up 
subject to 
supervision. 


When a company has by special or extraordinary re¬ 
solution resolved to wind up voluntarily, the Court 
may make an order that the voluntary winding up shall 
continue, but subject to such supervision of the Court, 
and with such liberty for creditors, contributories or 
others to apply to the Court, and generally on such 
terms and conditions as the Court thinks just. 

The Court cannot order the voluntary winding up to be continued under super¬ 
vision unless there is in existence a valid resolution for voluntary winding 
Valid reso* up 1. Dalip Singh j. of the Lahore High Court has however held that 
lution for an order passed under this section is not without jurisdiction merely by 
winding up reagon Q ( t h e fact that the extraordinary resolution was conditional or that 

isnec^essary. it was passed at a meeting convened within 14 days of the issue of the 

notice 2. 

A supervision order can be made only where there is a valid winding up. Hence 
where a creditor challenges the voluntary winding up proceedings as being void, he 
cannot apply for a supervision order 3. 

A supervision order is not, as a rule, made on the application of a contributory 
unless the winding up resolution has been passed fraudulently, or creditors 
Contribu- appear to support the petition 4. But in an application by a creditor for a 
tory’s and 3uperv i 3 i 0 n order the Court will always be in favour of making the order 9. 
application. The petitioning creditor is entitled to his costs as a first charge on the 

assets of the company subject to any prior lien 5. A supervision order 
was however made on a shareholder's petition where the only reason for making it was 
that in a proposed sale of the company’s assets the representatives of the new company 
were much the same persons as those who controlled the liquidation 6. 

A person who has merely a claim for unliquidated damages against a company can¬ 
not however petition either for a compulsory or a supervision order 7. 
Who can The q ue9 tion whether the debt of a creditor was incurred before or after 
apply. voluntary liquidation commenced seems to be immaterial 8. 

If a petition is presented for winding up under supervision the Court cannot make 

Petition a compulsory order on the motion of a creditor 9 ; and if an order is ma e 

for com* for winding up under supervision a creditor cannot present a petition or 

pulsory compulsory winding up, but the official receiver may do so 10. 
order# 


1. Teede &. Bishop Ltd. [1901] 84 L. T. 561, 17 T. L. R. 282 ; Bridport Old Brewery 
Co. 11867] 2 Ch. App. 191. 

2. Bahri v. Mandal &. Bahri Co. [1930] L. 731, 126 1. C. 74. tiq . n<,Wic 

3. Kameshwar v. Ambler Slate Stone Co. [1936] P. 469, 162 I. C. 218 , 

&lc. Signals Co. [18851 52 L. T. 846. f1Q „ Q , 11 rb D 701 

4. Beaujolais Wine Co. [1868] 3 Ch. App. 15 ; in re Gold Co. [18781 11 Oh. U. /ui. 

5. Nabor Habi Tea Co. [1869] 3 B. L. R. Appendix 11. 

6. Donald v. Eglington Chemical Co. [1900] 2 F. 402 (Court of Sess.) .. p, 

7. Pen-y-Van Colliery Co. [18771 6 Ch. D. 477 ; Milford Docks Co. [1883] Z3 L.n. 

D. 292. 

8. Bank of South Australia [1895] 1 Ch. 578 C. A. 

9. Chepstow Bobbin Mills Co. [1887] 36 Ch. D. 563. 

10. Jubilee Sites Syndicate [18991 2 Ch. 204. 
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It is not a matter of course to make a compulsory order ; but it would be made 
where the official receiver after such an order would possess any power which the volun¬ 
tary liquidator cannot exercise and which is necessary in order that there may be an 
efficient winding up in the interest of the creditors and the contributories, e.g., where 
misfeasance proceedings are contemplated and a public examination is absolutely 
necessary in order to obtain a sufficient disclosure 1. 

Who can ^ hearing of a petition for winding up under supervision the 

appear. liquidator and not the company ought to appear 2. 

Date of The date of the commencement of a voluntary winding up is not altered 

commence- by a supervision order 3 ; but it is altered by a compulsory winding up 
ment. order 4. 


Ground Personal misconduct of a voluntary liquidator is not in itself a ground 

of order. for making a supervision order on a shareholder’s petition 3. The remedy 

is to bring an action against the liquidator or to remove him 5. 

S. 216 enables a creditor to apply to the Court when necessary ; so the principal 
reasons for making a supervision order appear to be (1) that the order stops 
216 ‘ actions 6 and (2) that it subjects the costs to taxation 5. 

Where on a creditor’s petition for winding up a company under supervision of the 
Court a notice was served on other creditors who wished to oppose it, but 
Costs. the creditors professed to support it instead and were not willing to bear 

the burden of the petition which the petitioning creditor was unwilling to proceed with 

and the Court dismissed the petition, it was held that the supporting creditors were not 
entitled to costs 7. 

For cases of shareholders’ petition and creditors’ petition see Buckley, 10th ed. pp. 
458-459. 


222 * 

Effect of 
petition for 
winding up 
subject to 
supervision. 


A petition for the continuance of a voluntary winding 
up subject to the supervision of the Court shall, for 
the purpose of giving jurisdiction to the Court over 
suits, be deemed to be a petition for winding up by 
the Court. 


As regards the Court’s jurisdiction to stay suits and legal proceedings after presen- 
Stay of pro- taf ion °f the petition and after the winding up order see ss. 169 and 171 
ceedings. and the notes under those sections. 

223* The Court may, in deciding between a winding up by 
Court may the Court and a winding up subject to supervision, in 

ha wish e e 8 s a of t ^ le a PP ointment °f liquidators, and in all other mat- 
creditors ° ter s relating to the winding up subject to supervision, 

butories tri " ^ ave re 8 arc * to th e wishes of the creditors or contribu- 
utones. tories as proved to it by any sufficient evidence. 

As to how the Court should ascertain the wishes of the creditors or contributories 
see s. 239. Compare s. 174. 


1. Jubilee Sites Syndicate (supra). 

2. Mont de Piete of England [1892] W. N. 166, 37 S. 1. 48 

3. See Weston’s case [1869] 4 Ch. App. 20. 

4. Taurine Co. [1883] 25 Ch. D. 118 C. A. 

5. Buckley, 10th ed. p. 456. 

6. See ss. 169, 171, 222 &. 225. 

7. Mahomed Hasan v. Varadarajalu [1937] M. 96. 
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224 . 

Power for 
Court to ap¬ 
point or re¬ 
move liqui¬ 
dators. 


(r) Where an order is made for a winding up sub¬ 
ject to supervision, the Court may by the same or any 
subsequent order appoint any additional liquidator. 

( 2 ) A liquidator appointed by the Court under 
. w ... this section shall have the same powers be subject to 
the same obligations, and in all respects stand in the same posi¬ 
tion as if he had been appointed by the company. 

(?) The Court may remove any liquidator so appointed by 
the Court or any liquidator continued under the supervision 
order, and fill any vacancy occasioned by the removal, or by 

death or resignation. 

If an additional liquidator is appointed by the Court, he will be re- 

Security. , - 

quired to gtve security 1. 

Where in an application for the appointment of an additional liquidator and for 
a supervision order objection was taken to the person suggested for the 

Appoint- office on the grounc l 9> (1) that his firm acted as creditors of the company 

Additional and (2) that the existing liquidator was also an interested party he being 
or new t h e managing director of the company, the Court superseded the appoint- 

liquidator. of the existing liquidator, confirmed the appointment of the person 

suggested and conjoined with him a person unconnected with the company 2. After 
the supervision order the shareholders can resolve on the appointment of a new liqui a 

tor and inform the Court of their wishes 3. 

If a company, in passing a resolution for voluntary winding up, has omitted to 

appoint any liquidator, the Court may appoint one by the supervision order 4. 

This section enables the Court to remove liquidators after the supervision or er, 
Removal while s. 213 empowers the Court to remove liquidators appointed by the 
of liqui- company or the Court in a voluntary winding up. 

dator. , , 

In the winding up under supervision the liquidator has no power to in 

company by a new contract to pay the depositors an increased rate o 
Powers of interest 5. Where a suit has been brought for enforcing a call by a 
liquidator. vo [ untar y liquidator and dismissed, a subsequent application by a liquidator 

under supervision of the Court is barred 6. 

, ( 1 ) Where an order is made for a winding up subject 

Effect of to supervision, the liquidator may, subject to any 
supervision restrictions imposed by the Court, exercise all his 
order. powers, without the sanction or intervention of the 

Court, in the same manner as if the company were being wound 
up altogether voluntarily. 

( 2 ) Except as provided in subjection (i), and save for 
the purposes of section 196, any order made by the Court Jur 

1. Hampshire Land Co. [18941 2 Ch. 632. 

2. Argylls Ltd. v. Ritchie &. Whiteman 119141 S. C. 915. 

3. London Quays &. Warehouses Co. [1868] 3 Ch. App. 394. 

4. Montrotier Asphalte Co. [18741 W. N. 172, 22 W. R. 895. 

5. East of England Banking Co. li8691 4 Ch. App. 14. 

6. Saraswati Trading Corpn. [1928J A. 675, 111 I.C. 654. 
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a winding up subject to the supervision of the Court shall for 
all purposes, including the staying of suits and other proceed¬ 
ings, be deemed to be an order of the Court for winding up 
the company by the Court, and shall confer full authority on 
the Court to make calls or to enforce calls made by the liquida¬ 
tors, and to exercise all other powers which it might have 
exercised if an order had been made for winding up the com¬ 
pany altogether by the Court. 

( 3 ) In the construction of the provisions whereby the 
Court is empowered to direct any act or thing to be done to or 
in favour of the official liquidator, the expression “official 
liquidator’’ shall be deemed to mean the liquidator conducting 
the winding up subject to the supervision of the Court. 

Where a company is being wound up by or subject to the supervision of the 
Court, any attachment, sequestration, distress or execution put in force 

suits &c/ against the estate or elffects the company is, unless leave to proceed is 

given by the Court, avoided altogether, so that no interest in any goods 
seized is acquired, even as against third persons 1. 

The Court will set aside a judgment obtained without leave after the making of 
the winding up order 2. The provision applies for distress 3. 

An agreement for sale of a company’s property by the liquidator is intra vires 4, 

Agreement although the winding up be under supervision of the Court 5. 
for sale. 

Restric- As to the restrictions imposed by theCourt see the cases noted below 6. 

tions. Restrictions will not be placed unless there be necessity for doing so 7. 

It is provided by sub-s. (2) that the orders passed by the Court in winding up pro¬ 
ceedings under the supervision of the Court stand for all purposes on the same 

Appeal. fo ° ting aS orders Passed during such proceedings when the winding up is 

by the Court. Hence an appeal is competent from an order passed in wind¬ 
ing up proceedings under supervision of Court 8. 

226* Where an order has been made for the winding up 
of a company subject to supervision, and an order is 
afterwards made for winding up by the Court, the 
Court may, by the last-mentioned order or by any 
subsequent order, appoint the voluntary liquidators 
or any of them, either provisionally or permanently, 
and either with or without the addition of any other 
person, to be official liquidator in the winding up by 
the Court. 


Appoint¬ 
ment in 
certain 
cases of 
voluntary 
liquidators 
to office of 
official liq¬ 
uidators. 


1. Artistic Colour Printing Co. [1882] 21 Ch. D. 510 C. A. 

2. Harford V. Amicable M. L. A Co [1871] 5 I R C. L. 368 ; see s. 171 and notes 

3. Higginshaw Mills <Stc. Co. [1896] 2 Ch. 544 C. A. 

4. Bank of South Australia No. 2 [1895] 1 Ch. 578 C.A. 

5. Sankey Brook Coal Co. [1871] L.R. 12 Eq. 472. 

6 - ^ctD.^sTwa^on&'so?, 1 [Wl] 2^55. ' Pr0pmy C °' 118791 

7. Owen’s Patent Wheel &.c. Co. [1873] 29 L.T. 672. 

8. Tabha Mai v. Jagraon Trading Syndicate [1935] L. 174, 158 I.C. 853. 
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227 . 

Avoidance 
of trans¬ 
fers, etc., 
after com¬ 
mence¬ 
ment of 
windingup. 


Supplemental Provisions. 

(i) In the case of voluntary winding up every transfer 
of shares, except transfers made to or with the sanc¬ 
tion of the liquidator, and every alteration in the 
status of the members of the company made after the 
commencement of the winding up shall be void. 


( 2 ) In the case of a winding up by or subject to the super¬ 
vision of the Court, every disposition of the property (includ¬ 
ing actionable claims) of the company, and every transfer of 
shares, or alteration in the status of its members, made after 
the commencement of the winding up shall, unless the Court 

otherwise orders, be void. 

The difference between this section and s. 57 of the Presidency Towns Insolvency 

Act III of 1909 is that while bona fide payments to creditors by an insolvent subject to 

the provisions of the latter Act are permissible and valid and may generally be quite 
nroper payments to creditors of debts previously incurred by a company from the 
moment of the presentation of the petition for winding up become improper aliena¬ 
tions and void. For the purpose of the present section it is wholly immaterial whether 

the person making or receiving the payment had or did not have notice 
Sc ° p e. of the pregentation 0 f the petition for winding up, whereas it would be 

essential under s. 57 of the Presidency Towns Insolvency Act, for a person claiming 
the protection of that section to show that the transaction claimed to be valid was with¬ 
out notice of the presentation of any petition 1 . 

A winding up by the Court dates from the presentation of the petition 2 while a 

n { voluntary winding up or a winding up subject to the supervision of the 

commence- Court dates from the passing of the resolution authorizing the winding up 
meat of 3 . a special resolution was deemed to have been passed at the date when 

winding up. ^ wag confirmed 4 , But confirmation is no longer necessary ; see the new 

sub-s. ( 2 ) of s. 81. 1 . . 

Sub-s. (1). The execution of a transfer of shares without the sanction of the liqui¬ 
dator is void but not illegal 5 , and an action may lie for refusal to execute a transfer 

although the sanctionhas notbeen obtained 6 . The liquidator has the power 

Transfer Q f sanct ion which involves the power to alter the register of members 7. 

of shares. tQ a tran 3 f er Q f shares to the liquidator see Vining’s case 8 . Where succes 

9 i ve transfers are sanctioned by the liquidator under this section, the ultimate transferee 
only is liable to contribute as a present member, the transferor and the prior transferees 
being liable as past members 9. Where shares are pledged without the permission of 
the Court the transaction is void 10. 


1. All India Home Relief Assurance Co. [19391 S. 196. 

2. S. 168. 3. S. 204. 

4. Weston’s case [1869] 4 Ch. App. 20. 

5. Rudge v. Bowman [18681 L. R. 3 Q. B. 689. 

6 . Biederman v. Stone [1867] L. R. 2 C. P. 504- A oa 

7. Cleve v. Financial Corpn. [1873] L. R. 16 Eq, 363. 8 . [1870] 6 Ch. App. 

9. Taylor, Phillips &. Rickard’s case 11897] 1 Ch. 298 C. A. 

10. Union Indian Sugar Mills [1933] A. 607. 
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Where the contract was to deliver registered shares on a certain date, but the 

transferor could not deliver such shares on account of the company having gone into 

liquidation in the meantime, the promisee was entitled to get back the money paid to the 
promisor 1, 

A transfer of shares after the commencement of the winding up made without 
previous sanction of the Court is not void. Complete discretion has been left to the 
Court to do whatever it may think just ; but an order that the transaction should stand 
would not ordinarily be made without good grounds 2. 

The right to transfer debentures is not affected by the winding up 3. Where a 
Transfer debenture was issued by a company between the date of presentation of the 
of deben- petition for winding up and the date of the order for its compulsory 
tures - winding up, it was held that notwithstanding the debenture-holder’s know¬ 

ledge of presentation of the petition, he was entitled to a declaration that the deben¬ 
ture was valid, that the costs of his successful application might well be regarded as 
mortgagor’s costs and must therefore be added to his security and that the costs of 
the liquidator must be included in the costs of liquidation 4. 

The words in the section forbidding alteration of status do not affect such trans- 

Alteration fers as are expressly authorized by the preceding words 5. 
of status. 

Transferor between the transferor and the transferee the liability of one to the 

& trans- other is not affected by the Act 6 ; but the Court will not give effect to 
feree. the transfer by ordering registration 7. 

. Where a forfeiture has been validly made before the commencement of 

of shades 6 3 voluntary Ending up, the liquidator cannot under sub-s. (1) cancel the 

forfeiture 8. But the power of forfeiture may be exercised by the directors 
after the commencement of a voluntary winding up, if they obtain sanction of the liqui¬ 
dator or of a general meeting 9. 

Sub-s. (2). Transactions made after the c ommencement of the winding up which 
a Court would validate under this sub-section are transactions bona fide entered into 
by a company for the benefit of the company and those interested in the assets of 
the company, for preserving the business of the company as a going concern and not 
to the detriment of other creditors 10. In the case of a winding up by or subject to the 
supervision of the Court every disposition of property of the company shall be void 
unless the Court otherwise orders 11. Although any disposition of the assets of the company 

X. Iredale v. General Securities Corpn. [1916] 33 T. L. R. 67 C. A. 

2. Birchand v. John Bros. [1934] A. 161. 

3. Farmer v. Goy &. Co. [1900] 2 Ch. 149 ; cf. Rhodesia Goldfields [1910] 1 Ch.. 
239* 

4. Park, Ward &. Co. [1926] Ch. 828 ; see also Wiltshire Iron Co. [1868] 3 Ch. 

App. 443. 

5. Taylor, Phillips &. Rickard’s case [1897] 1 Ch. 298 ; Massey’s case [1907] 1 Ch. 
582 ; Sussex Brick Co. [1904] 1 Ch. 598. 

6 . Rudge v. Bowman [1868] L. R. 3 Q. B. 689. 

7. Onward Building Society [1891] 2 Q. B. 463. 

8 . Daw’s case [1868] 6 Eq. 232. 

9. Ladd’s case [1893] 3 Ch. 450. 

10. All India Home Relief Assurance Co. [1939] S. 196 

11 . Sabapathy v. Sabapathy Press Co. [1930] M. 1012, 59 M. L. ]. 826., 129 I.C. 40. 
The practice of the Court is to allow them if made honestly and in the ordi^ 

nary course of business ; ibid. As to what is in the ordinary course of business 
and is bona fide see the next note. 
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after the winding up order is made and before the appointment of an ofhcial liquidator 
is not regular, as the property is then in the custody of the Court constructively, where 
the company has no creditor and the contributories in a meeting unanimously declare a 
dividend, the dividend so distributed will not be ordered to be repaid to the official liqui¬ 
dator, as the only persons interested in the assets are the contributories themselves 1. 

So where a lease was granted to certain persons pursuant to a resolution of a general 
meeting of shareholders after a petition for winding up presented by some of the share¬ 
holders had been dismissed, but on appeal the company was ordered to be wound up 
compulsorily, the Judicial Committee did not allow the official liquidator to impugn the 
lease, as the company had no creditors and the only persons interested were the share¬ 
holders who had by an unopposed resolution approved of the lease 2. 

Where an insurance company makes payments between the commencement of the 
winding up and the date of the winding up order to some of its policy-holders in respect 
of their policies, the amounts of which have become due, such payments being payments 
of debts by the company to its creditors amount to disposition of property within the 
meaning of this sub-section and cannot be validated 3. 

If the directors enter into a contract and make payments on it during the winding 
up proceedings, they do so at their peril. Excepting those cases in which it would be 
• held that the payment was necessary for the winding up or for the carrying on of the 
business of the company pending the hearing of the winding up petition, the directors 
must be aware that there is always a risk of such payments being void under this section. 
In the sense that the directors are aware that they are making unauthorized payments, 
they are disposing o/ the property of the company wrongfully 4. 

Sub-s. (2) intends to prevent any improper alienation and disposition of the 
property of a company in extremis during the period which must elapse before a winding 
up petition can be heard. Any bona fide transaction carried out and completed in the 
ordinary course of current business can however be sanctioned. This power is given for 
the benefit and interest of the company so as to ensure that a company which is made 
the subject of winding up petition may nevertheless obtain money necessary for carrying 
out its business and so avoid its working being paralysed ; but the Court will not allow 
the assets of the company to be disposed of at the mere pleasure of the company and 
thus cause the fundamental principles of equity among its creditors being violated 5. 

There is a dividing line between what is the ordinary course of business bofore a 
winding up petition is presented, and what is the ordinary course after- 
Ordinary war d 3 . Before a petition is presented it is in the ordinary course of 

business^ business for a company to pay all its debts and incidentally to give security 

to its bankers for any overdraft or loan it may arrange. But after petition is 
presented the situation is different. Prima facie all debts will have to be paid pari passu. 
Therefore it is no longer in the ordinary course of business to pay one creditor in full to 
the detriment of his fellow creditors 6. The transactions entered into by a creditor in 

1. Sabapathy v. Sabapathy Press Co., supra. . , A 

2. Ripon Press &. Sugar Mill Co. v. Gopal Chetti [1932] P. C. 1, 36 C. W. N. 

54 C. L. J. 439 ; Sabapathy v. Sabapathy Press Co. (supra). 

3. All India Home Relief Assurance Co. (supra). 

4. Peninsular Locomotive Co. v. Reed [1937] Pat. 293. nC , 17 

5. Tulsidas v. Industrial Bank [1931] B, 2, 54 Bom. 718, 32 Bom. L. R. 953, • 

I. C. 82 ; O.L. Gorakhpur Electric Supply Co. v. Siemens (India) Ltd. I y 
A. 514, [1940] All. 730, [1940] A.L.J. 739. 

6. Tulsidas v. Industrial Bank, supra. 

70 
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ignorance of the presentation of the petition would be rare but knowledge of the present¬ 
ation of the petition, though an element to be considered, is not conclusive on the 
question of bona fides 1. 


The payment made to a creditor on the basis of his decree after the presentation 
of the petition for winding up is not valid merely because he could have recovered the 
money before the date of presentation of the petition for winding up,if the company had 
not delayed execution 2. It is wrong to say that any creditor who can bring pressure 
to bear on the company should have preference over a creditor who cannot 2. 

228. In every winding up (subject in the case of insolvent 
companies to the application in accordance with the provisions 

Debts of tllis Act law of insolvency) all debts payable 

ail descrip- on a contingency, and all claims against the company, 

proved 0 . be P resent or future, certain or contingent, shall be a<h 

missible to proof against the company, a just estimate 
being made, so far as possible, of the value of such debts or 
claims as may be subject to any contingency or for some other 
reason do not bear a certain value. 


This section applies where the assets of the company are sufficient to pay all its 
Applica debts and liabilities as well as the costs of liquidation. Where the company 

tion of * s i ns °l vent f he provisions of the next following section will apply. Every 

the sec- company in liquidation will be deemed to be insolvent until it is shown 

non. that the assets are sufficient for payment of the debts in full 3. The section 

is applicable to voluntary winding up also 4. 

The expression “the law of insolvency” should be narrowed down to include only 
the ‘‘rule” as given in the next section. The Companies Act does not import all the 
provisions of the Provincial Insolvency Act and in particular s. 28 (2) of the latter Act 5. 

Every kind of liability, however difficult of valuation, is provable unless declared 
by the Court to be incapable of being fairly valued 6, the object of the Act 
are prov- k e * n S to put all unsecured creditors upon an equality and to pay pari passu 7. 

able. A debt payable abroad in foreign currency is provable at the rate of 

exchange ruling on the date when the debt became due, and not at the 
rate ruling on the date of the winding up order, the correct date being the date of the 
breach and not the date of the winding-lip 8. 

The right of set off may be exercised in respect of claims arising before the winding 
up commenced, although not ascertained until afterwards 9, and un- 
liquidated damages for breach of contract can be set off against a liquidated 
sum 10. The liquidator may disallow a proof in whole or in part if the 
company, as a matter of account, has a set off 11. 


Tulsidas v. Industrial Bank, supra. 

9/ , L * Gorakhpur Electric Supply Co. v. Siemens (India) Ltd., supra. 

3. Milan Tramways Co. [1884] 25 Ch. D. 587 at p. 591 per Lord Selborne L. C. 

4. James Smith Sons v. Goodman [1936] 1 Ch. 216. 

5. Alliance Bank of Simla v. Feroz Shah [1936] Pesh. 57, 160 I. C. 908 dissenting 

from Hansraj v. Dehra Dun Mussooree E. Tramways Co. [1929] A. 353, 51 All- 
696 F. B., 119 I. C. 273. 6. Hardy v. Fothergill [1888] 13 App. Ca9. 351. 

7. Per Lindley L. J. in re Oak Pits Colliery Co. [1882] 21 Ch. D. 322 at p. 329. 

8. British A. C. Bank [1922] 2 Ch. 575. 

9. Progress Assurance Co., ex pane Bates [1870] 39 L. J. Ch. 496. 

10. Mersey Steel &. Iron Co. v. Naylor, Benzon &. Co. [1884] 9 App. Cas. 434* 

11. National Wholemeal Bread &.c. Co. [1892] 2 Ch. 457. 
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debts. 


In the winding up of an insurance company which issues policies to employers 
to indemnify them against claims by their employees in respect of accidents, 
Insurance t ^ e policy-holders are entitled to prove in respect of (1) obligations pre- 
policies. sent i y i ncur red under the contract of insurance at the date of the 

winding up, (2) obligations presently incurred under the contract of insurance since the 
date of the winding up and (3) estimated loss incurred by the repudiation of the 

contract of Insurance limited to the proportion of the premium unexhausted 1. 

A contributory having bought up a debt of the company for less than what ts 
. .. actually due may, in the absence of fraud 2, prove for the full 

able amount 3 i but the case is otherwise if he stands in a fiduc.ary 

claims. relation to the company 4. 

A judgment would always be prima facie proof of a debt. It is only when 
there are circumstances casting doubts on the correctness of the debt 
Proof of as proved by the judgment, that the judgment may be set apart and 

independent proof may be called for 5. 

See notes to the next section. 

229. In the winding up of an insolvent company the same 
rules shall prevail and be observed with regard to the respective 
.. rights of secured and unsecured creditors and to debts 
pp tea. p rova kl e an d to the valuation of annuities and future 

and contingent liabilities as are in force for the time 
being under the law of insolvency with respect to the 
estates of persons adjudged insolvent ; and all persons 
who in any such case would be entitled to prove for 
and receive dividends out of the assets of the company 
may come in under the winding up, and make such claims against 
the company as they respectively are entitled to by virtue or 

this section. 

This section does not incorporate in the Act the provisions of s. 49 of the Presi¬ 
dency Towns Insolvency Act III of 1909, and all questions regarding 
Scope. priority of debts in winding up proceedings are governed solely by the 

provisions of s. 230 post. Apart from the exceptions contained in that 
section the assets of the company must be applied in satisfaction of its liabilities pari 

passu 6. f 

In the Presidency towns of Calcutta, Madras and Bombay and in the town o 

Karachi the law of insolvency in force is the Presidency Towns Insolvency 

Insolvency Act ( Act m Q f 1909). In the rest of British India excepting the Scheduled 

Districts the Provincial Insolvency Act (Act V of 1920) applies. As regards 

the rules relating to the respective rights of secured and unsecured creditors 

and to debts provable and to the valuation of annuities and future and contingent 

liabilities, see ss. 46 to 50 of the Presidency Towns Insolvency Act and ss. 45 to 50 of the 

Provincial Insolvency Act. _— 

1. Law Car 6c General Insurance Corpn. [19121 W. N. 299, [1913] 2 Ch. 103. 

2. Jones v. Gordon [18771 2 App. Cas. 616. 

3. Humber Iron Works 11869] 8 Eq. 122. 

4. Imperial Land Co. [1876] 4 Ch. D. 566. 

5. Union Indian Sugar Mills v. Brij Lai [1927] A. 426, 25 A.L.J. 450. 

6. Northern Bengal Co. [1937] 41 C. W. N. 458. 


£ 
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A Full Bench of the Allahabad High Court has held that the phrase “the same 

ru ^ e3 .under the law of insolvency” in this section is wide enough to include rules 

contained in the Provincial Insolvency Act, rules made under any power 

applicable. conferrec * that Act anc * rules of practice, unless there is something in 

the Companies Act itself already providing for the matter in question, or 
in conflict with the rules which it is proposed to import 1. But the Peshwar Court has 
held in a recent case that the above phrase should not be widened to include the whole 
of the law of insolvency as contained in the Insolvency Acts and in particular s. 28 (2) 
of the Provincial Insolvency Act 2. This latter view is in accord with the decisions of 
English Courts (see below). 

Where there are mutual dealings between an insolvent and a creditor, an account 
has to be taken of what is due from the one to the other in respect of such mutual 
dealings, and the balance of the accounts, and no more, has to be paid by one to the 
other. The law is not that the receiver-in-insolvency can recover the full amount due 
to the insolvent, leaving the creditor to take a pro rata dividend only. The above 
principle of s. 47 of the Provincial Insolvency Act and s. 47 of the Presidency Towns- 
Insolvency Act applies to companies in liquidation by virtue of the present section 229, 
the only exception being the case of a contributory who cannot set off the debt due to 
him or any dividend that may come to him afterwards against the cails 3. 

In England it has been held that the corresponding section of the English Act does 
not import into the winding up the Bankruptcy rules relating to reputed ownership 4, 
English requiring a petitioning creditor to surrender or value his security 5, 

law. restricting the rights of creditors under attachment of debts 6, giving a lessor 

a right to distrain for rent due before the winding up 7, depriving an execution creditor, 
where the sheriff has notice of a bankruptcy within fourteen days after sale, of the fruits 
of his execution 8, and the calculation of interest on debts for the purposes of the 
dividend 9. Only the rules relating to the following are applicable viz-, (1) the respective 
rights of secured creditors inter se and unsecured creditors inter se ; (2) the debts and 
liabilities provable ; (3) valuation of annuities and future and contingent liabilities, and 
(4) mutual credit and set off 10. But the phrase “with regard to the respective rights of 
secured and unsecured creditors and debts provable” is not wide enough to incorporate 
s. 60 of the English Bankruptcy Act, 1914, nor can the section possibly come within the 
words by reason of a referance to future and contingent liabilities in regard to which s. 
60 can be fairly described as a rule relating thereto. S. 262 of the English Companies Act 
of 1929, corresponding to the present section, has been strictly construed and it has been 
held in numerous cases that the section does not introduce into a winding up bankruptcy 
rules in a number of matters 11. For instance a winding up Court, unlike an insolvency 

1. Hansraj v. Dehra Dun Mussooree E. Tramways Co. [1929] A. 353 F. B., 51 All. 
695,119 1.0 273. 

2. Alliance Bank of Simla v. Feroz Shah [1936] Pesh. 57, 160 I. C. 908; Hansraj v. 
Dehra Dun Mussooree E. Tramways Co. [1929] A. 353 F. B., 51 All. 695, 119 
*• C» 273. 

3. Krishna Chandra v. Pabna Dhanabhandar Co. [1934] 39 C. W. N. 106 per R. C. 
Mitter J., Mukherjee A. C. J. concurring. 

4. Gorringe v. Irwell <Stc. Works [1886] 34 Ch. D. 128. 

5. Moor v. Anglo-Italian Bank [1879] 10 Ch. D. 681. 

6. National U. I. Corporation [1901] 1 Ch. 950. 

7. Coal Consumers’ Association [1876] 4 Ch. D. 625. 

8. In re Richards &. Co. [1879] 11 Ch. D. 676. 

9. Agricultural Wholesale Society [1929] 2 Ch. 261. 

10. For cases see Gore-Browne, 36th ed. p. 549. 

11. Health Promotion, Ltd. [1932] l Ch. 65—per Maugham J. at p. 69. 
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Court, cannot take cognizance of and adjudicate on the title of third persons except to 
the limited extent mentioned in ss. 231 and 232 ; and if it is necessary to impeach such 
title, the liquidator must have recourse to regular suits cognizable by ordinary Civil 

Courts 1. - , £ 

The effect of the introduction of the Bankruptcy rules is (1) to exclude from proof 

va f unliquidated damages for tott and (2) to prevent a secured creditor from 

Bankrupt- proving for the full amount of his debt and subsequently realizing his 

cy rules. security 2 . 

In winding up of an insolvent company all unsecured creditors are to be paid 
bari passu and the appropriate date for ascertaining their legal position is the date o 
the commencement of the winding up 3. The object of this is to prevent the injustice 
and scrambles and intrigues which would arise if the company was to be at liberty to 

prefer one creditor to another. An exception is made by s. 230 3. 

A company in liquidation will be deemed to be insolvent until the contrary is 
shown 4. A company in liquidation becomes solvent as soon as n as 
paid off its liabilities existing at the date of the winding up order. When 
these liabilities have been discharged, creditors are entitled to subsequent 
interest when their debts carry interest 5. But interest in respect of debts 
which do not carry interest cannot be paid in a winding up 6. 

The effect of a company going into liquidation while a contract enrered into by 
the company before liquidation is subsisting is the same as when a party 
Effect on ' to a contract becomes bankrupt or insolvent. The bankruptcy or insob 
contract. vency G f a party may not alone necessarily result in such an incapacity 

to perform the contract as to entitle the other party at once to treat it as broken and 
to claim damages, because it may be for the benefit of the bankrupt or insolvent or of 
his estate to complete the contract and the representatives of his estate may be autho¬ 
rized to do so. The law does not require that the trustees in bankruptcy shoul 
give express notice, within a reasonable time after the date of the bankruptcy, o 
adoption of the contract. The law only requires the trustee in bankruptcy to perform 

the bankrupt’s part of it as and when he should have done it himself 7. 

In a winding up the creditors should be allowed interest from the date of t e 
winding up to the date of payment on the outstanding debts before the preferentia 
shareholders can get anything. Where there has been a contract, interest at 6 per 
cent, per annum may be allowed, when the contractual interest is equal to or greater 
than the rate. In the absence of a contract for interest, a rate of 4 per cent, is 
proper 8. No proof is necessary for interest after commencement of the winding up. 

The creditor, if his debt is one that bears interest, gets it if there is a surp us 
Proof of ag incidental to his debt, irrespective of the question whether any mention 

of the interest was made in the order abdicating up on his claim ^ 

1. Hansraj v. Dehra Dun Mussooree E. Tramways Co. (supra) at p. 362 per 

Niamatulla 1. 2. Gore-Browne, 36th ed. p. WU. 

3. Tulsidas v. Industrial Bank [1931] B. 2, 54 Bom 718 32 Bern. L R 59 9 f 3 ’ 

1C 82 4. Milan Tramways Co. [1884] 25 Ch. D. 587,.->* • 

5. Devi Ditta v. Amritsar Bank [1920] 56 1C. 69 ; Ghanash:^Fn 250*. 

Bank [19201 56 l. C. 251. 6. Hertfordshire Banking Co. I 1864 ! 1L ; R \ 4 ',?o 8 123 
7. Currimbhoy &. Co. v. Creet [1930] C. 113, 57 Cal. 170, 50 C. L. J. 1208, it* 

8 Dehra Dun Mussoorie E. Tramways Co. v. Dun Hardware Stores [ 1934 ] A. 

189, [19341 A.L.J. 332, 147 l.C. 682. , „ , . hv Preag 

9. Ghanashamdas v. Public B. & I. Bank (infra) ; Sabapathy v. Sabapathy re. 
Co. [1930] M. 1012, 59 M. L. ]. 826,129 I. C. 40. 


interest. 
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the case of an insolvent company where the debt bears interest, it is provable only up 
to the commencement of the winding up 1 , whether the winding up is voluntary or 
compulsory 2. 


Where the company is insolvent nothing should be allowed for interest after the 
commencement of the winding up ; but the opposite rule applies where the company is 
solvent, that is, where there is a surplus. In such a case this section has no application 
and in whatever manner the dividends may originally have been made, if it turns out 
that there is an ultimate surplus, the account must be taken as between the company 
and the creditors in the ordinary way, that is, by applying each dividend in the first 
place to that payment of the interest due at the date of such dividend and the surplus 
to the reduction of the principal 3. The company’s solvency is established if, after 
payment of the principal and interest up to the date of the winding up, there are some 
assets sufficient to meet the liability on account of interest accruing after the commence¬ 
ment of the liquidation 4. 


So long as a company is in voluntary liquidation, interest continues to accrue on 
debts carrying interest 5 ; but in the case of an insolvent company the bankruptcy 
rules apply and no claim can be sustained for interest subsequent to a judgment 2. 
If a supervision order is made, the creditors cannot prove for interest accrued 
after the passing of the winding up resolution, unless there is a surplus remaining over 
after the other liabilites of the company have been discharged 6. 


No secured creditor need, or can be forced to, prove his debt and such a creditor 
can stand wholly outside the winding up proceedings, if he so elects, and rely upon his 
security or his decree, if he nas obtained one, provided he has obtained leave to proceed 
from the winding up Judge 7. A secured creditor need not prove at all but may Tely on 
his security. He may bring an action to realize it without leave in a voluntary winding 

up, and with leave of the Court in a compulsory winding up or in a winding 
creditor. up under supervision 8. Where the security is only a floating charge, 

certain unsecured debts are paid before those of the debenture holders 9 
and before any other payment for carrying on the business 10. The landlord is not a 
secured creditor in England 11 but he is so in Scotland 12. 


In compulsory liquidation of an insolvent company a secured creditor after having 
exhausted his security cannot, in proving as regards the balance of his debt unsatisfied, 


X* W. W. Duncan &. Co. [1905] 1 Ch. 307 ; Agricultural Wholesale Society [1929] 
2 Ch. 261. See also Parent Trust St Financial Co. [1936] 155 L. T. 159. 

2. Thomas Salt <St Co. [1908] 98 L. T. 558. 

3. Sabapathy v. Sabapathy Press Co. (supra) ; see also Humber Iron Works [1869] 
4 Ch. App. 643 ; Esmail v. Chartered Bank [1931] R. 334, 9 Rang. 318, 133 I. 
C. 238. 

4. Ghanshamdas v. Public B. &. Insurance Co. [1920] 1 Lah. 154, 56 I. C. 251 ; 
Devi Ditta v. Amritsar Bank [1920] 1 Lah. 368, 56 I.C. 69 ; Esmail v. Chartered 
Bank (supra). 

5. East of England Banking Co. [1868] 4 Ch. App. 14. 

6. Imperial Land Co. of Marseilles [1870] L. R. II Eq. 478. 

7. Hansraj v. Dehra Dum Mussoorie E. Tramways Co. [1929] A. 353 F. B., 51 All. 
695,119 1. C. 273. 

8. Longdendale Cotton <St Spinning Co. [1878] 8 Ch. D. 150; Ramchand v. Bank 
of Upper India [1923] 74 I.C. 187. 

9. Legoniel Spinning Co. [1900] 1 Ir. R. 324. 

10. Woods v. Winskill [1913] W. N. 212, [1913] 2 Ch. 303. 

11. Thomas v. Patent Lionite Co. [1881] 17 Ch. D. 250. 

12. Wanzar Ltd. [1891] 1 Ch. 305. 
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of the P. company was entitled to avoid the equitable mortgage 2. 

It i, true that the debentute-holdets ate not bound by any thing done by th 
official liquidators, but they have no better claim than the company ttself. ebe 

charge on the assets of the company, but what those assets ate depends on the rig 

C g the company 3. A company, which was not able to carry on tts bustness 

Debenture- owing to l ac k of necessary funds, entered into an agreemcn wi 
h0ldetS * effect that S should supply a certain amount of cotton to the mills in 

order that they might spin it, that he was to pay spinning charges at certain rate an 

rHii? ii: s: 

have their debentures declared valid in the winding up proceedings ,f the hqu.dator 
■ought the instruction of the Court as to how those debentures should be tanked . 

When a company goes into liquidation, a secured creditor may reahre h.s secun y 
and recover therefrom the whole of his principal as well as interest P 
Remedies the date of realization, and not merely the amount due on the date o t e 
of a secur- ^ up order . But if he realizes his security and has to prove for a 

' balance, the remaining assets of the company would only be liable for such 
• • UnJ interest as was due on the date of the winding up order. The hypothecat¬ 

edproperty is liable for the whole claim and it is only the liability of the remaining 

assets that i3 affected by the winding up order 6. . , i 

Where a suit is brought by a plaintiff against a company alleging that he is 

to a charge, the issue ought to be decided in the suit which should 

allowed to proceed inspite of the winding up proceeding 7. Upon a 


Charge. 


1 London &.c. Hotel Co. [18921 1 Ch. 639 ; Oppenheimer v. M-E. Mooila <Sc Sons 

2 . re 7 aui"M C T:£ll938] P.C. 159, [1938, Bom. 421, 42 C. 

3. MithanLal v. Agra Spinning & Weaving Mills Co. [1940] A. 490, [19401 A. L. J. 
626, 191 l.C. 458. 

4. lbit at p.494- no401 A 458 119401 A. L. J. 449, 

5. Manmohan v. O. L. Lower Ganges &x. Co. [1940] A. 450, J 

6. Ramchand v. Bank of Upper India 119231 74 I. C. 187. 

7*. Hukumchand v. Radhakissen 11925] C. 916, 29 C. W. N. 715. 
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winding up a debenture-holder is entitled to enforce his charge, even though his deben¬ 
ture has not matured 1. 

If a creditor values his security, he cannot prove for more than the balance though 
the security realizes less than his valuation 2. If he wilfully omits to mention his 
security in his proof he will not generally be allowed to amend 3. 

An execution creditor who has seized before commencement of the winding up is 
a secured creditor 5. He may realize his security 4. The same rule applies 

creditors! 1 if the sheriff seeks to ^ k e possession and is resisted 5, or if the creditor was 

put off by seme trickery 6. A solicitor who holds a lien on documents for 
his costs against the company is a secured creditor and must mention the lien in his 
proof 7. A creditor who has obtained the appointment of a receiver of land by way of 
equitable execution is also a secured creditor 8. 

An attaching creditor is not a secured creditor within the meaning of this section, 
an attachment merely preventing and avoiding alienation 9. In this respect the Indian 
law differs from the English law 10. After referring to Krishnaswami v. Official Assignee 
11 , Motilal v. Karrabuddin 12 and Peacock v. Madan Gopal 13 where it was held that'an 
attaching creditor does not obtain by his attachment any charge or lien upon the attached 
property, Marten C.J. in the case noted below 9 points out that “one reason for this 
difference between the Indian and English practice is said to lie in the English writ of 
fiery facius as compared with the prohibitory orders which are passed in India and the 
different forms of the writ of attachment delivered to the sheriff.” 

A landlord is not a secured creditor 14, except where s. 65 of the Bengal Tenancy 

Landlord. ^ ct is a PP' ica ble ; nor is a creditor who has obtained a garnishee order 

nisi before attaching a debt due to the company, but has not served it on 
the debtor before the winding up 15. But the attachment of a debt by the service of a 

garnishee order nisi before the presentation of the petition to wind up constitutes the 
garnishor a secured creditor 16. 

Where a fiduciary relation is established between the company and any other 
party, it is not necessary that the actual moneys paid over to a recipient and paid into 
Where his banking account must be traceable. It is sufficient if there is an 
fiduciary equivalent sum. If the balance is less than the amount paid, the payer is 
re ation. entitled to look to the recipient up to the amount remaining in his 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 


w/ a n Iace Vi Vr iv r sal £o c o Co - [I 894 i 2 Ch - 547c - a - 

Williams v. Hopkins [1881] 18 Ch. D. 370. 

Safety Explosives [1904] 1 Ch. 226. 

N “9' e , rical Registering Co. [1879] 8 Ch. D. 535, so far as nol 

U. In VIsL e n t Cor pm Tilt) 1 fl’ C h^950^ ^ U881] 16 Ch ' D ‘ 1 Cf ‘ Nati0 " al 

London Cotton Co. [1866] 2 Eq. 5*3. 

Armorduct Co. v. General Incandescent Co. [1911] 2 K.B. 143. 

Safety Explosives [1904] 1 Ch. 226. 

Anglo-Ita ian Bank v. Davis [1879] 9 Ch. D. 275. 

?22 V LC h 836 daS V ‘ EIectro ' Metal Refining Co. [1930] B. 16, 31 Bom. L. R. 1209, 

Registering Co * 1*878] 8 Ch * D - 5 35. 

1897 25 Cal. 179 P. C. 

.1902 29 Cal. 429. 

V c P n tent Li 5, ni . t ® Co * (supra) ; Coal Consumers’ Assn (supra). 
Stanhope Silkstone Collieries Co. [1879] 11 Ch. D. 160. 

National U. I. Corporation [1901] 1 Ch. 950. 
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hands l. So where a sum was deposited with a company as an anticipated earnest pay- 
ment in respect of a contract which would come into existence but never did so, it was 
held that a fiduciary relation was established between the parties and that in view of 
this section read with s. 52 (1) (a) of the Presidency Towns Insolvency Act III of 1909 
the party making the aforesaid deposit was entitled to the amount and that it was not 
divisible among the general body of creditors 2. When a customer delivers cheques to 

a bank foT collection and the bank realizes the amount after it has suspended payment, 

the customer would be entitled, on the bank going into liquidation, to claim preferential 
payment in respect of the proceeds of the cheques over other creditors of the bank 3. 
A customer of a bank having a current account with it handed to the bank a sum of 
money for remitting it by telegraphic transfer to a company in Bombay. The bank did 
not do so as it suspended payment on the very day and liquidation proceeding were 
started later on. Held that the money was received by the bank in the capacity of a 
mere agent and was held apart by the bank as property of the customer who was 
therefore entitled to preferential payment in respect of the amount 4. For the case of 
a deposit which did not create a fiduciary relation see Mflheshwan Bros. v. O. L. In ra 

Sugar Works 5. 

Where a provident fund is established by a company for the benefit of its 
employees and it is clear from the rules relating to the fund that it is 
Provident he ld by the company for a specific purpose, the company being not entitle 
fund * to operate on it except in the manner and conditions laid down by the 

rules, 'the relation between the bank and the employees in respect of the amounts 
standing to the credit of the latter is in the nature of a trust and is not one of debtor 
and creditor and the company holds the money of the fund in a fiduciary character 
The fact that in certain contingencies, the employee may not be paid the amount or 
the company may have a beneficial interest in the said monies does not make the 
fund any the less a trust fund. Consequently in liquidation of the company by t 

combined operation of the present section and s. 52 of the Presidency owns ns °'' e 
Act, the said fund cannot be said to be part of the assets of the company. The employee 
of the company are therefore entitled to be paid in full the amounts standing to heh 
credit in the provident fund account irrespective of the applicability o s. 

Where an agent of a bank deposited a certain sum as security for the 

discharge of his duties and agreed that the bank should receive and hold 

Security t h e money if not forfeited for losses occasioned through the agent s e au 

deposit. upon ^ ccaging tQ be thc bank > s agcnt , it wa3 however held that m liqui¬ 

dation proceedings the agent could only rank as an ordinary creditor and coul not ta 
preference over other creditors of the bank 7. 


1 . 


2 . 

3. 

4. 

5. 

6 . 

7. 


Kodak Ltd. v. South India Film Corpn. [1938] M. 8 33, U^ 38 ]! M. L. J^293^ 

see also Official Assignee v. Abdul [1933] B. 437, 58 Bom. 67 , i t v . 

[1880113 Ch. D. 696 ; Hallett & Co. [1894] 2 Q. B. 237 ; James Roscol Ltd. 

Rod"!'Ltd. 1 v. 1 Suth 2 India Film Corpn. (supra); Hindusthan Commercial 

Bank [1938] M. 651,178 I. C. 428. Bank [1939] 

All India Spinners Assn. v. O. L. Travancore National &c. B 

New^FiSd^Co. v. O. L. Travancore National &c. Bank [1939] M. W. N. 1072. 

[1938] All. 896, [1938] A. 574. ' _ . mo'uji vt 352. 

Venkataragnam v. O. I~Travancore National &.c. Bank [ ] • now 8ee 

G. K. Malvankar v. Credit Bank of India [1915] 27 I. C. W- 

8* 282B. 
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In the case of a going bank it is entitled to treat a security deposit as ear-marked 
for a particular purpose and refuse to deal with it for any other purpose ; but in liqui¬ 
dation of an insolvent bank, if the occasion for realizing the security has not arisen and 
if the money has, with the consent of the giver of the security, been received by the bank 
and mixed with its funds in consideration of an agreement to pay interest on it, the bank 
is only a debtor and not a trustee 1. 

Although a liquidator has made a payment taking a receipt purporting to be in full 
Costs discharge of the claim, the creditor will not be precluded from claiming and 

recovering any further amount due, e. g., interest, unless there has been a 
bona fide compromise of a disputed claim 2. A creditor residing out of the Court’s 
jurisdiction and seeking to prove may be ordered to give security for costs 3. 
The assets out of which costs, whether payable to an outside litigant or as the 
winding up costs, are payable, are those which are left after satisfying the claims of the 
secured creditors 4. 


In the under-noted case where the costs of the winding up petition were taxed and 
paid out of the assets on the basis that the company was insolvent, but the company was 
ultimately found to be solvent, the solicitor was allowed to prove for the balance of his 
bill of costs, being solicitor and client costs, incurred upon the instructions of the 
company and its directors in opposing the petition 5. 


If the damages in tort have been liquidated by agreement or by judgment actually 
Dama es s ^ nec ^ before commencement of the winding up 6, they may be proved 7. 
in tort. ^ judgment obtained after commencement of a voluntary winding up, 

but before the compulsory order in the same case, may be recovered 8* 
Where the applicant recovered judgment for damages and costs against a company 
for personal injuries caused to him by the negligence of one of its servants and before 
execution could be levied the company went into liquidation, and the insurance company, 
with which the company in liquidation was insured against third party risks, paid the 

amount of the damages and costs to the liquidator, it was held that the applicant had 

no right at law or in equity, either as against the insurance company or as against the 

liquidator, to require that the money so paid should be handed over^ to him, but 

that the money formed part of the company’s assets available for distribution among its 
general creditors including the applicant 9. 


Where a paying passenger on a tramcar suffered serious injuries owing to the 
tramcar getting out of control and on winding up the tramway company rejected the 
proof of his claim for damages on the ground that it was a claim for unliquidated 
damages arising otherwise than by reason of a contract, it was held that as the proof 
was based on a contract to carry the applicant safely on the journey by the tramway 
company, the proof must be allowed and there must be an enquiry as to the damages 10. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

IQ. 


\v7 ^?^ van ^ar v. Credit Bank of India, supra. 

W. W. Duncan &. Co. [1905] 1 Ch. 307. 

Pretoria P. Ry. Co. No. 2 [1904] 2 Ch. 359. 

Re Massey [1870] L. R. 9 Eq. 367. 

C. B. M. (Tailors) Ltd. [1932] 1 Ch. 17. 

Ke Newman, ex p. Brooke [1876] 3 Ch. D. 494. 

Ex p. Mumford [1808] 15 Ves. 289. 

Inecto Ltd. [1922] 38 T. L. R. 797. 

Harrington Motor Co. [1928] 1 Ch. 105 C. A,; see also Liverpool M. 

Co. [1914] 2 Ch. 617, 633, 639. 

Great Orme Tramways Co. [1934] 50 T. L. R. 450. 


Insurance 
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The Court can go behind and re-open a judgment obtained before the liquidation, 
if there was no consideration or a bad consideration for a debt, particularly 
can be re- ^ t ^ ie judgment was obtained by default or consent 1. No doubt where 
opened. there has been a genuine contest between a claimant and a company which 

subsequently goes into liquidation and the parties have fought out the case 
bona fide, it should not be open to the official liquidator to re-open the case or go behind 
the judgment and to look into the consideration for the same; but where a decree rests 
on something less than a Teal trial on the merits of the case or there are circumstances 
justifying the official liquidator to doubt the bona fides of the judgment or to suspect 
a miscarriage of justice, it would be open to the official liquidator to reject the decree 
and call for fresh proof of the claim 2. Where therefore a company was assessed on an 
estimated income and after its winding up it was found that the company had not made 
any profit during the year, but suffered loss, the Income-tax officer could not claim his 
assessment as binding on the liquidator and the official liquidator could call for its proof 
2. The last cited case has however been dissented from in the same Chief Court in 
Dinshaw & Co. v. Income-tax Officer , Lucknow 3, where it has been held that a judg¬ 
ment debt and an assessment for taxes do not stand on the same footing. The reason 
for allowing the Court to go behind the judgment in insolvency proceedings to see if 
there is a real debt is to prevent fraudulent judgments. This is not the case with 
assessment for taxes. Hence where a company has been assessed under s. 23 (4), Income 
Tax Act, 1922 on the basis of the estimated income of the previous year and the 
order of assessment is not appealed against, the assessment becomes final and cannot 
be challenged and re-opened in liquidation proceedings 3. “It is well settled that 

the Court can inquire into the consideration for a judgment debt.If there be a 

judgment it is not necessary to show fraud or collusion. It is sufficient, in the language 
of Lord Esher, to show miscarriage of justice, that is to say, that for some good reason 
there ought not to have been a judgment” 4. 

Where judgment is obtained on the confession of the insolvent, it is open to the 
liquidator to set apart the decree and ask for proof of the claim 5. Lord Justice James 
observed in exp. Kibble 6: “It is settled rule of the Court of Bankruptcy on which 
we have always acted, that the Court of Bankruptcy can enquire into the consideration 
for a judgment debt.” No judgment recovered against the bankrupt, no covenant for 
payment given by or account stated with him, can deprive the trustee in bankruptcy 
of his right and duty to investigate the nature and grounds of the claim made against 
the bankrupt’s estate ; the trustee is therefore entitled to go behind these forms and 
require satisfactory evidence that the debt is a real debt 7. 

Similarly the Court can examine the consideration for which a mortgage 
Mortgage. wa9 gi ven> anc j jf not good, can set aside the mortgage 8. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Great N. W. Ry. v. Charlebois [1899] A. C. 114, P- C. 

Income Tax Officer v. Lucknow Sugar Works [1935] O. 451, 256 I. . 7 • 
119411 O. 260, [19411 O. W. N. 118, 192 I. C. 856 relying on In re Calvert 11899J 
2 Q, B. 145. 

Rie Van Laun, ex p. Chatterton [1907] 2 K. B. 23. .. 

Union Indian Sugar Mills v. Brij Lai [1927] A. 426, 25 A. L. J. 450. 

[1875) 10 Cha App« 373 ; see also the observation of Buckley L* b 

Chatterton [1907] 2 K. B. 23 at p. 31. , D c M8 o 2 l 

Re Van Laun, ex p. Chatterton [1907] 2 K.B. 23. See also Re Fraser [18921 

2 Q, B. (533 i ex p. Lennox [1885] 16 Q. B. D. 315. 

Ex p. Chatterton (supra). 
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The statutes of limitation cease to run against a creditor on a winding up order 

Limita- being made ’ and he is allowed to prove at any time before the company is 

tion. dissolved, but so as not to interfere with the dividends already paid 1. A 

proof in respect of claims statute-barred before the order will not however 
be allowed 2. 


If a person fails to prove a debt, he is not excluded generally, but may prove at any 
Proving time before dissolution and can obtain payment out of any fund that 

debt. remains undistributed 3. The liquidator should send notices to those 

creditors of whose debts he has any knowledge 4. 

Where a creditor, who has proved his debt, subsequently assigns it and then 

Proof in withdraws his proof, the assignee will be entitled to file a proof in 

substitution, substitution 5. 


In the case of insolvent companies the bankruptcy rules as to mutual credit and 
^ ^ 1 set apply- This is a wider right than that given by the common law 

credit and rides set e -g-» a claim for unliquidated damages for breach of con- 
set off. tract can be set off against a debt 6. The only condition is that there 

must be mutuality 7. There is however a distinction between the right 
of set off which the official liquidator has under the mutual credit clause of the 
Insolvency Act and the right of set off which a defendant in a suit governed by the 
Civil Procedure Code exercises under O. 8. r. 6. Under that Code it is required as a ' 
condition precedent to a set off that the money should be “legally recoverable” by 
the defendant from the plaintiff, whereas the set off which the official liquidator 
exercises has no such condition precedent. The official liquidator can appropriate 
so much of the sum that the depositor owes to the company in satisfaction of what 
the company owes to the depositor, even though the company’s claim is not legally 
recoverable by lapse of time 8. A debt, although not presently payable, can be set 
off against moneys owing to a company in liquida t jon 9. A joint debt cannot however 
beset off against a several debt 10. But if it could be shown that though the joint 
account is in the names of A and B, A is solely entitled to the amount, a set off 
has always been allowed 11. Where a secured creditor has a balance in hand after 
realization of his security, that may be set off against an unsecured debt due to him 
from the company 12. Where at the time of insolvency, no debt is due from the 
company, there is no right to set off 13. If an insolvent company is a creditor of and 
also a contributory liable for calls in another company, there is no set off 14. 

In the case of an insolvent company where there are mutual debts and credits or 


** S en u ra il R ^ llng ^ t o° ck Co - H872] 7 Ch - App. 646. 

2. Mitchell sClaim [ 187 1] 6 Ch. App. 822; Fleetwood &c.. Syndicate [ 1915 ] 1 Ch. 486. 

3. Hicks v. May [1880] 13 Ch. D. 236 ; Kit Hill Tunnel [1881] 16 Ch. D. 590. 

4. Pulsford v. Devenish 11903] 2 Ch. 625. 

I* H Iobe TrU9t Ltd - l 1916 l w - n. 100 . 

6. Mersey Steel <Sc Iron Co. v. Naylor Benzon &. Co. [1884] 9 App. Cas. 434. 

7. Palmer v. Day &. Sons [1895] 2 Q. B. 618. 

8. Thakur Prasad v. O. L. Benares Bank [1941] A. 278. , 

9. Anantaraman v. Pirrie & Gill [1940] M. 157, [1940] M. W. N. 1096,50 
M. L. W. 759. 

10. Kent County Gas Light Co. [1913] 1 Ch. 92. 

11. Travancore N. &. Q. Bank [1940] 1 M. L. J. 115. 

12. H. E. Thorne & Son Ltd. [1914] W. N. 336, [1914] 2 Ch. 438. 

13. Peruvian Ry. Construction Co. [1915] 2 Ch. 442. 

14. National Benefit Assurance Co. [1924] 2 Ch. 339. 
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mutual dealings between the company and any other person, on account, as in bank¬ 
ruptcy, is to be made out and the balance only proved for. But this rule only applies 
where the cross-claims are “commensurable” 1. A pension paid voluntarily by the 
company cannot be proved 2. 


Under In 

solvency 

Acts. 


This section makes the provisions of s. 30 of the Provincial Insolvency Act 
applicable to a case where the amount sought to be set off by the debtor belongs to 
a joint account with another which account is in credit 3. It has however been 
observed in a recent case that the privileges and rights which are given in s. 46, 

Provincial Insolvency Act are based upon equity and fair dealing. It is 
recognized that it would be very harsh that if the official assignee or the 
official liquidator could demand in full money due by a debtor and at 
the same time that person being a creditor for an equal or a larger sum 
of the company, must be content with a dividend dependent on the distribution 
which can be made from the assets 4. S. 52 of the Presidency Towns Insolvency Act 
does not apply to cases of floating charges created before the liquidation 5. 

A debtor, who has a cross-claim which he can set off against the company, does not 
lose that right because the company has obtained a safeguard by the surety assuring 
to the company the amount of the debt of the debtor to the company, there being 

moneys which can be set off. This right is not lost when a surety is 
In case of obtained in respect of the debtor’s debt to the company 6. Where 

a surety, whose obligation is to pay to the company the debts of another 
person, himself has money owing to him by the company in a separate dealing or trans¬ 
action, the money due to the surety on the one hand and from him to the company 
on the other are mutual dealings as contemplated by s. 46 of the Provincial Insolvency 
Act, and he has the right to set off against his indebtedness to the company the moneys 
due to him when the obligation to the company by the debtor and the surety is joint 
and several 6. Where both the debtor to the company and his surety are themselves 
creditors of the company, they may set off one debt against the other 6. 

In the winding up of a life assurance company where there are contractual obli- 
Life as- gations at the date of the winding up the breach of which might give rise 
surance to a claim for damages, the claim is provable in the winding up and the 
companies, policy-holder is entitled to set off the value of his policy against his debt 7. 


230 . 


Preferen¬ 
tial pay¬ 
ments. 


(i) In a winding up there shall be paid in priority to 
all other debts— 

(a) all revenue, taxes, cesses and rates, whether payable 
to the Crown or to a local authority, due from 
the company at the date hereinafter mentioned 
and having become due and payable within the 
twelve months next before that date ; 


1. Auriferous Properties [1898] 1 Ch. 691; Leeds v. Hanley Theatres [1904] 2 Ch. 4 

2. Birkbeck P. B. B. Society [1913] W. N. 57, [1913] 1 Ch 400. 

3. Alliance Bank of Simla v. Mohan Lai [1927] L. 228, 8. Lah. 105. 

4. Sundaravaradan v. Narasimhachari [1940] M. 266. 

5. Re Imperial Bank of India [1925] M. 271, 85 I. C. 626. 

6 . Sundaravaradan v. Narasimhachari [1940] M. 266. 

7* National Benefit Assurance Co. [1924] 2 Ch. 339. 
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(b) all wages or salary of any clerk or servant in respect 
of service rendered to the company within the two 
months next before the said date, not exceeding 
one thousand rupees for each clerk or servant ;* 

(c) all wages of any labourer or workman, not exceed¬ 
ing five hundred rupees for each, whether payable 
for time or piece-work, in respect of services 
rendered by the company within the two months 
next before the said date ; 

(d) compensation payable under the Workmen’s Compensa* 
don Act, 1923 , in respect of the death or disablement 
of any officer or employee of the company ; 

(e) all sums due to any employee from a provident fund ) a 

pension fund , a gratuity fund or any other fund for 

the welfare of the employees maintained by the company ; 
and 

(/) the expenses of any investigation held in pursuance of 
clause (iv) of section 138 of this Act. 

( 2 ) The foregoing debts shall— 

(a) rank equally among themselves and be paid in full, 
unless the assets are insufficient to meet them, in 
which case they shall abate in equal proportion ; and 

( b ) so far as the assets of the company available for 
payment of general creditors are insufficient to 
meet them, have priority over the claims of holders 
of debentures under any floating charge created by 
the company, and be paid accordingly out of any 
property comprised in or subject to that charge. 

( 3 ) Subject to the retention of such sums as may be neces¬ 
sary for the costs and expenses of the winding up, the foregoing 
debts shall be discharged forthwith so far as the assets are suffi¬ 
cient to meet them. 

( 4 ) In the event of a landlord or other person distraining 
or having distrained on any goods or effects of the company 
within three months next before the date of a winding up order, 
the debts to which priority is given by this section shall be a 
first charge on the goods or effects so distrained on, or.the 
proceeds of the sale thereof : 

Provided that in respect of any money paid under any such 
charge the landlord or other person shall have the same rights 
of priority as the person to whom the payment is made. 
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(5)* The date hereinbefore in this section referred to is— 

(a) in the case of a company ordered to be wound up 
compulsorily which had not previously commenced 
to be wound up voluntarily, the date of the winding 
up order ; and 

( b ) in any other case, the date of the commencement 
of the winding up. 


By the Companies (Amendment) Act, 1936, the word “and” at the end of cl. (b) 
Amend- su ^' 3, (1) of this section has been omitted and after cl. (c) the new 

ment. clauses (d), (e) and (f) have been inserted. For the effect of the amend¬ 
ments see Introduction. 


Sub. (1), cl (a). The prerogative right of the Crown in the winding up to pay¬ 
ment of its debts in priority to all other creditors is inconsistent with and was abrogated 

by ss. 186, 207 and 209 of the English Act of 1908 (corresponding to ss. 
tive right 207, 229 and 230 respectively of the present Indian Act) which negatived the 
of the prerogative by giving certain specified debts priority over all other includ- 
Crown. j ng t h c c rown debts 1. The Crown cannot claim even the narrower 
prerogative right to take the assets of the company by writ of extent or otherwise to the 
exclusion of all other claims and apart altogether from winding up, for that also is 
inconsistent with the provisions of the above sections 1. 


Where the legislature has dealt with the powers under the prerogative, the prero¬ 
gative must be taken to have been merged in the statute, and the powers previously 
within the prerogative can be exercised only in the manner and subject to the limita¬ 
tions contained in the statute 2. But it has been held by Lort Williams J. that the 
priority exercised regarding Crown debts by reason of the Royal prerogative is limited 
to those arising out of revenue and taxation and does not extend to trading activities. 
The priority of Crown debts in winding up is limited to those specially mentioned in 
this section 3. The Lahore High Court has held that where there is a conflict between 
the Companies Act and the Insolvency Act, the provisions of the former must be 
given effect to. It is the intention of the legislature to confine the decisions of all 
questions of priority to the present section which was enacted to deal specially with the 
same questions as were dealt in s. 61 of the Provincial Insolvency Act, 1920 4. 

The priority of payment of all Crown debts which prevails in insolvency under 
s. 49 of the Presidency Towns Insolvency Act obtains equally in the winding up by 
reason of s. 229, and the priority is not confined to the debts mentioned in the section 2. 
See s. 232 (2) and notes thereto. 


1. H.J. Webb & Co. [1921] 2 Ch. 276, affirmed sub nom. Food Controller v. Cork 

[1923] A.C. 647, followed in Damagoria Coal Co. [19321 C. 430, 59 Cal. 397, in 
which Henley &. Co. [1878] 9 Ch. D. 469, and Oriental Bank Corpn. , 

Ch. D. 643 were not followed. The Patna High Court has also in Ban o 
Bihar v. Secretary of State (infra) has taken the same view as the Caicu 
High Court. , n . 

2. Motor Emporium Co. v. Moos [1927] B. 606, 29 Bom. L. R. 1446 ; see also ue 
Keyset's Royal Hotel [1919] 2 Ch. 197, and Bank of Bihar v. Secretary ot 
[1932] P. 1. 

3. Northern Bengal Co. [1937] 41 C. W. N. 458. _ , n4 i C . 

4. Secretary of State v. Punjab Industrial Bank [1931] L. 351, 12 Lah. 67 , 

200 . 
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If this section had read “all taxes, cesses, rates and other revenue”, the word 

Revenue. revenue would have had to be read ejusdem generis with the preceding 

words. The word “revenue” means income ; hence the rent of the Govern- 
ment telephone lines and also the charge for trunk calls are within its meaning 1. 

The duty cast by s. 129 and this section upon a receiver appointed by debenture- 
holders of a company to pay rates then due from the company applies to a 
subsequent increase in those rates resulting from an appeal being allowed 
against the derating of part of the company’s premises 2. 

As to what are rates see the cases noted below 3. 

Cl. ( b ). A secretary may be a clerk or servant so as to be entitled to the preferen- 
Who is a P a Y m cnt in a winding up 4 $ but a secretary who does not give his 

clerk or whole time to the company or performs his duties by a deputy is not 
servant. within the section 5. 

Where the articles of association allow it, a directot may hold any other office 
under the company and as such he may be a “clerk or servant” and entitled to preferen¬ 
tial payment 6. But as a rule a director, even though a managing director, is not regard¬ 
ed to be in the employment of the company 7. W^ere the employee is not a whole 
time servant, but in the nature of a “contributor” to a periodical, he is not entitled to 
preferential payment 7. 

Persons appointed to investigate the management of a company and to make a 
report is not a “clerk or servant” of the company 8. A reporter in the employment of 
a newspaper company who does not work at the office, is not employed exclusively by 
the company, is not bound to render any general service and is not under the control 
of the company, is not a “servant” of the company so as to be entitled to preferential 
payment 9. Under special contract a singer in opera has been held to be a servant 10. 
A chemist employed at weekly wages to prepare formulae may be a servant 11. Wages 
made up partly by fixed salary and partly by commission upon work done are wages 12. 

If the winding up order is made before expiry of the term of the contract of service, 
Effect of the servant is entitled to his salary to the end of the period of his contract 
winding 13. The order is notice of discharge of the servant 14, even in the case of a 
contract voluntary winding up 15. The appointment by the Court of a receiver and 
of service, manager in a debenture-holder’s action has a similar effect 16. 


1. Dehra Dun Mussorie E. Tramways Co. [1930] A. 884, [1933] A. L. J. 24. 

2. Airdale Garage Co. [1933] Ch. 64- 

3. Mannesman Tube Co. [1901] 2 Ch. 93 ; Kershaw, Leese 6c Co. v. Stockport 
Overseers [1923] 2 K. B. 129. 

4. Cairney v. Back [1906] 2 K. B. 746. 

5. Beeton 6c Co. [1913] 2 Ch. 279. 

6. Openshaw v. Fletcher [1916] 32 T. L. R. 372 C. A. But see the new s. 86E. 

7. Beeton 6c Co. (supra) ; Newspaper Proprietary Syndicate [1900] 2 Ch. 349; 
Normandy v. Ind, Coope <Sc Co. [1908] 1 Ch. 84. 

8. Openshaw v. Fletcher (supra). 

9. Re Ashley 6c Smith Ltd. [1918] 2 Ch. 378. 

10. Winter German Opera [1907] 23 T. L. R. 662. 

11. G. H. Morison &. Co. [1912] 106 L. T. 731. 

12. Earle’s Shipbuilding Co. [1901] W. N. 78 ; re Klein [1906] W. N. 148, 22 T. L. 
R. 664. 

13. Seebsager Tea Co. [1867] 2 Ind. Jur. N. S. 257. 

14. General Rolling Stock Co. [1866] 1 Eq. 364. 

15. Reigate v. Union Manfg. Co. [1918] 1 K. B. 592, practically overruling Midland 
C. D. Bank v. Attwood [1905] 1 Ch. 357. 

16. Reid v. Explosives Co. [1887] 19 Q. B. D. 264, 57 L. T. 439. 


S‘ 230 ] 


INDIAN COMPANIES ACT 


569 


Cl. (e). In a case where a foreign company is wound up in more jurisdictions than 
one, the law is that the Court of such jurisdiction will be governed by the 

offoreign 8 forensic rule3 whlch 8 overn the conduct of its own liquidation. This clause 
company. * s a rule. It should therefore be applied in the matter of winding 

up a foreign company which is wound up in British India under the provi¬ 
sions of this Act 1. 


This clause would also apply to the case of a sum due to any employee from the 

provident fund amount maintained by the company who entered service 

tion. ^ before 15th January, 1937 (date of commencement of the amending Act 

XXII of 1936). It is sufficient if he is an employee of the company on 
the date of the winding up 1. 

Sub-s. (2), cl. (b). A floating charge operates as an immediate and continuing 
p. . charge on the property charged subject only to the company’s powers to 

charge. wit *\ t ^ le P ro P er ty in the ordinary course of its business 2. A floating 

charge, unless otherwise agreed, leaves the company at liberty to create 
specific mortgages ranking in priority to the floating charge 3, and by dealing with 
debtors to give them a right of set off 4. A notice of the floating charge does not 
postpone subsequent mortgagees 5. As to what is a floating charge see notes to s. 109. 

This section makes it quite clear that where there is a floating charge created by a 
debenture, the debenture-holder does not get priority over the debts contemplated in 
sub-s. (1) 6. So where a company creates a fixed charge by mortgaging its immovable 
properties and also gives the mortgagee a floating charge over its book-debts, this clause 
applies to the floating charge. Consequently the debts mentioned in sub.s. (1) of this 
section must be given priority and paid first out of the book-debts before the floating 
charge over the same can be enforced 6. 

Under this clause read with cl. (c) of sub-s. (1) the wages of workmen have a 
Wages of priority of claim over the claims of debenture-holders under any floating 
workmen, charge created by the company 7. 

If a receiver disposes of the assets without making provision for the preferential 
Personal payments, he is personally liable 8, and moneys paid to a debenture-holder 

liability of cannot be recovered to make the necessary payments 9. 
receivers. 

These are the only priorities recognized in law and except the floating charges, 

Priorities re ^ erre< ^ to * n 9 * 129, there is no priority over the claims of mortgagees or 

debenture-holders who are outside the liquidation 10. The priority is in 
respect only of assets subject to a floating charge 11. 


1. Venkataragnam v. O. L. Travancore National &.c. Bank [1939] M. 352. See 
notes to s. 229 ante. 

2. Foster v. Borax Co. [1901] 1 Ch. 326 ; Edward Nelson & Co. v. Faber & Co. 
[1903] 2 K. B. 367. 

3 . Govt. Stock &c. Co. v. Manila Rail Co. [1897] A. C. 81 ; Castell and Brown 
Ltd. [1898] 1 Ch. 315. 

4 . Edward Nelson &. Co. v. Faber &. Co. (supra). t 

5. Duck v. Tower Galvanising Co. [1901] 2 K. B. 314 ; London Pressed Hinge Co. 

„ [1905] 1 Ch. 576. , , w , 

6. Parthasarathy v. Madras Publishing House, Ltd. [1941] M. 586, [1941] 1 • 

J- 577, [1941] M. W. N. 444 relying on Lewis M. C. Collieries, infra. 

7. John v. Suraj Bhan [1938] All. 869, [1938] A. 609. 

8. Woods v. Winskill [1913] 2 Ch. 303. 

^Westminister Corporation v. Chapman [1916] I Ch. 161. 

10. •Richards v. Overseers of Kidderminister [1896] 2 Ch. 212. 

11. Lewis M. C. Collieries [1929] 1 Ch. 498. 
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Sub-s. (3). The effect of this sub-section is to make the costs and expenses of 
winding up payable out of the assets comprised in the floating charge before 
Costs and p a y ment of the preferential debts ; but if the free assets are insufficient to 
expenses. pay t h e preferential debts, the balance must be paid out of the assets com¬ 
prised in the floating charge 1. 

Costs of unsuccessful litigation incurred by a liquidator, whether in a voluntary 
or a compulsory winding up, are payable out of the assets in priority to the costs of 
liquidation. This rule applies whether the order simply directs payment of costs, 
or directs that the costs be paid out of the assets of the company or that the liquidator 
do pay the costs with liberty to recoup himself out of the assets 2. 

As to costs generally see notes to s. 193. 

Sub»s. (5). The material date for the purpose of sub-s. (1) of this section is, in 
the case of a compulsory winding up which has been preceded by a voluntary winding 
up, the date of the commencement of the voluntary winding up, i.e. t when the resolution 
for the voluntary winding up was passed 3. Where a voluntary winding up is succeed¬ 
ed by a compulsory order, the two months for which a clerk or servant 
can claim preferential payment are the two months next before the 
resolution for the winding up 4. The section deals with the winding up 
as one continuous process which may be commenced as a voluntary and 
continued as a compulsory winding up, and there is nothing to show that persons 
who have acquired preferential Tights under the voluntary winding up are to be deprived 
of them if a compulsory order is made 4. As to the date of the commencement of a 
winding up whether voluntary or continued under supervision of the Court see s. 204. 


Date men 
tioned in 
sub-s. (1 )• 


230A. (i) Where any part of the property of a company which 

is being wound up consists of land of any tenure burdened with 
Disclaimer onerous covenants, of shares or stock in companies, of 
of property, unprofitable contracts or of any other property that is un¬ 
saleable or not readily saleable , by reason of its binding the possessor 
thereof to the performance of any onerous act y or to the payment of 
any sum of money, the liquidator of the company, notwithstanding 
that he had endeavoured to sell or has taken possession of the property, 
or exercised any act of ownership in relation thereto, may, with the 
leave of the Court and subject to the provisions of this section, by 
writing signed by him, at any time within twelve months after the 
commencement of the winding up or such extended period as may be 
allowed by the Court, disclaim the property : 

Provided that, where any such property has no. come to the know- 
ledge of the liquidator within one month after the commencement of 
the winding up, the power under this section of disclaiming the pro¬ 
perty may be exercised at any time within twelve months after he has 
become aware thereof or such extended period as may be allowed by 
the Court . 


1. Westminister Corpn. v. Chapman [1916] 1 Ch. 161. 

2. Pacific Coast Syndicate [1913] 2 Ch. 26. • 

3. Indian State Bank [1934] A. 114. 

4. Havana Exploration Co. [1916] X Ch. 8. 
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( 2 ) The disclaimer shall operate to determine, as from the date 
of disclaimer, the rights, interests, and liabilities of the company, 
and the property of the company, in or in respect of the pro¬ 
perty disclaimed, but shall not, except so far as is necessary for 
the purpose of releasing the company and the property of the 
company from liability, affect the rights or liabilities of any other 
person. 

( 3 ) The Court, before or on granting leave to disclaim, may 
require such notices to be given to persons interested, and impose such 
terms as a condition of granting leave, and make such other order in 
the matter as the Court thinks just. 

( 4 ) The liquidator shall not be entitled to disclaim any property 
under this section in any case where an application in writing has 
been made to him by any persons interested in the property requiring 
him to decide whether he will or will not disclaim, and the liquidator 
has not, within a period of twenty-eight days after the receipt of the 
application or such further period as may be allowed by the Court, 
given notice to the applicant that he intends to apply to the Court for 
leave to disclaim, and in the case of a contract, if the liquidator, 
after such an application as aforesaid, does not within the said period 
or further period disclaim the contract, the company shall be deemed 
to have adopted it. 

( 5 ) The Court may, on the application of any person who is, 
as against the liquidator, entitled to the benefit or subject to the 
burden of a contract made with the company, make an order rescind¬ 
ing the contract on such terms as to payment by or to either party of 
damages for the non-performance of the contract, or otherwise as the 
Court thinks just, and any damages payable under the order to any 
such person may be proved by him as a debt in the winding up. 

(6) The Court may, on an application by any person who either 
claims any interest in any disclaimed property or is under any 
liability not discharged by this Act in respect of any disclaimed 
property and on hearing any such persons as it thinks fit, make an 
order for the vesting of the property in or the delivery of the property 
to any persons entitled thereto, or to whom it may seem just that the 
property should be delivered by way of compensation for such liability 
as aforesaid, or a trustee for him, and on such terms as the Court 
thinks just, and on any such vesting order being made, the property 
comprised therein shall vest accordingly in the person therein named 
in that behalf without any conveyance or assignment for the purpose . 

Provided that, where the property disclaimed is of a leasehold 
nature, the Court shall not make a vesting order in favour oj any 
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person claiming under the company whether as under-lessee or as 
mortgagee except upon the terms of making that person — 

(a) subject to the same liabilities and obligations as those to 
which the company was subject under the lease in respect 
of the property at the commencement of the winding up ; 
or 

(b) if the Court thinks fit, subject only to the same liabilities 
and obligations as if the lease had been assigned to that 
person at that date ; 

and in either event (if the case so requires ) as if the lease had com¬ 
prised only the property comprised in the vesting order, and any mort¬ 
gagee or under-lessee declining to accept a vesting order upon such 
terms shall be excluded from all interest in and security upon the pro¬ 
perty, and, if there is no person claiming under the company who is 
willing to accept an order upon such terms, the Court shall have power 
to vest the estate and interest of the company in the property in any 
person liable, either personally or in a representative character, and 
either alone or jointly with the company, to perform the lessee’s coven¬ 
ants in the lease, freed and discharged from all estates, incumbrances 
and interests created therein by the company. 

( 7 ) Any person injured by the operation of a disclaimer under 
this section shall be deemed to be a creditor of the company to the 
amount of the injury, and may accordingly prove the amount as a debt 
in the winding up. 


Thi9 section has been introduced by the Companies (Amendment) Act, 1936. It 
is a reproduction of s. 267 of the English Act of 1929, which gives a liquidator power, 
Amend- corresponding to that of a trustee in bankruptcy, to disclaim land burdened 
ment. with covenants, unprofitable contracts and property which is unsaleable. 

The general law of insolvency applies to winding up of an insolvent company. A 
creditor in insolvency cannot in ordinary circumstances bring a suit against the official 
assignee. If he claims to be a creditor, he must file a proof of his debt with the official 
Applica- assignee. If his claim is rejected, then he has the right of asking the 
tion must Judge sitting in insolvency to reverse the official assignee’s decision, 
be heard. Consequently a customer of a bank putting in an application under this 
section, after an order for the compulsory winding up of the bank is passed, for rescinding 
a contract between himself and the bank and praying for damages, is entitled to 
have his application heard. If the Court then comes to the conclusion that the 
contract had already been rescinded, it would have no power to pass an order on the 
application, and the applicant would have to be relegated to the ordinary procedure 
provided by the Act for proving any debt in the winding up. The applicant cannot 
be relegated to the procedure of filing a suit unless he i9 heard 1. 


1. Bhide v. Travancore N. Q. Bank [1941] M. 18, [1940] 2 M. L. J. 697, [1940] 
M. W. N. 1077. 
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231. (i) Any transfer, delivery of goods, payment, execu¬ 

tion or other act v relating to property which would, if 
preference. ma de or done by or against an individual, he deemed 

in his insolvency a fraudulent preference, shall, if made 
or done by or against a company, be deemed, in the event of 
its being wound up, a fraudulent preference of its creditors, and 
be invalid accordingly. 


( 2 ) For the purposes of this section the presentation of a 
petition for winding up in the case of a winding up by or subject 
to the supervision of the Court, and a resolution for winding 
up in the case of a voluntary winding up, shall be deemed to 
correspond with the act of insolvency in the case of an in¬ 
dividual. 


( 3 ) Any transfer or assignment by a company of all its pro¬ 
perty to trustees for the benefit of all its creditors shall be void. 

Sub«8. (1). The law of fraudulent preference in the case of an individual in his 
insolvency is contained in s. 56 of the Presidency-Towns Insolvency Act III of 1909, and 
s. 54 of the Provincial Insolvency Act V of 1920* Both these sections say that (1) every 
transfer of property, every payment made, every obligation incurred and every judicial 
Fraudu- proceeding taken or suffered by any person unable to pay his debts as they 
lent prefer- become due from his own money in favour of any creditor, with a view of 
ence in giving that creditor a preference over the other creditors, shall, if such 
insolvency. pergon j g adjudged insolvent on a petition presented within three months 
after the date thereof, be deemed fraudulent and void as against the official assignee 
(where the Presidency-Towns Insolvency Act applies) or the receiver (where the Pro¬ 
vincial Insolvency Act applies) ; (2) the sections shall not affect the rights of any person 
who in good faith and for valuable consideration has acquired a title through or under a 
creditor of the insolvent. 


The preference is fraudulent when the substantial and dominant motive in the 
mind of the debtor (i.e., the company acting as a rule by its directors) was 
When the to prefer one creditor or particular creditors 1. It is essential that the 
iTfraudu* 6 payment should have been made with a view to give preference to the 
lent. creditors to whom it is made. It is not sufficient that the creditor was in 

fact preferred. In each case the question to be considered is what was the 
dominant motive in making the payment or transfer 2. The Court must look at the 
modve, not at the result 3. “Now when you are going,” observed Hanworth, M. R-» to 
set aside some conveyance as transfer of property or charge as a fraudulent preference, 
1 think, it is plain that there must be evidence given affirmatively, not merely that there 
was in fact a preference, but that the preference was given with a view or object or goa 
of preferring” 4. As to the application of the Bankruptcy rules in cases of fraudulent 
preference see Trustee of Gonville v. Patent Caramel Co. 5. To prove the motive o 


1. Sharp v. Jackson [1899] A.C. 419 ; Mohandas v. Tikamdas 11917] 37 I C. 250. 

2. Ex p. Taylor [1887] 18 Q.B.D. 295 ; M.I.G. Trust [1933] Ch. 542. 

3. ' Re Stenotyper Ltd. [1901] 1 Ch. 250. 

4. M.LG. Trust [1933] 1 Ch. 542 at p. 563. t 

5. 11912] 1 K.B. 599 ; see also Jackson &. Brassford Ltd. [1906] 2 Ch. 46/. 
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intention evidence of other acts of preference in favour of other creditors committed at 
or about the same time is admissible 1. A debt although not presently payable can be 
set off against moneys owing to a company in liquidation. Such set off would not 
amount to a fraudulent preference 2. 

Onus. In the case of an application for declaration that a particular transaction is 
a fraudulent preference, the onus i3 on those who claim to avoid the transaction to estab¬ 
lish what the debtor really intended and that the real intention was to prefer. The 
onus is only discharged when the Court upon a review of all the circumstances is satisfied 
that the dominant intent to prefer is present 3. In this case the liquidator took out a 
summons for a declaration that by suffering a judicial proceeding to go by default (i.e., 
by withdrawing opposition to an application by a creditor to extend time for registration 
of an equitable mortgage under the provisions of the Companies Act, at a time when 
the company was in fact insolvent) a fraudulent preference had been committed by the 
company ; but the House of Lords held that upon the material available the inference 
that the intent was to prefer could not in law be properly drawn 3. 

Fraudulent preference cannot be inferred where a creditor has been pressing for his 
debt and payment is made to avoid the pressure 4. But payment from a sense of moral 
obligation, or the issue of debentures to a director who had guaranteed the company’s 
overdraft, is a fraudulent preference and invalid 5. A morally irreproachable transaction 
may be a “fraudulent preference” 6. 

An assignment made in pursuance of an earlier agreement is not a fraudulent 
preference 7. 'If the debtor really thinks that the creditor’s case is one of hardship, the 
preference is essentially an undue one 8. 

The issue of debentures to outsiders in satisfaction of existing debts is not neces¬ 
sarily a fraudulent preference 9. But where a director takes debentures to secure an 
amount due to him, or for which he is a surety, and postpones registration until within 
three months before the winding up, the issue is a fraudulent preference 10. 

After citing a number of cases Clauson, J. said in the undernoted case 11 : “The 
result of these authorities appears to me to be that a transfer by a debtor of substantially 
the whole of his property, whether by way of charge or by way of sale, will be an act of 
bankruptcy, if the necessary consequence of the transfer will be to defeat or delay his 
creditors, and with these authorities to guide me, I feel no difficulty in holding that the 
substitution in place of a going business and substantial business assets of (fl) shares 
in a private company which has taken over the debtor’s assets and liabilities together 
with (b) a right of action by the debtor against that company on its covenant to discharge 
his liabilities must necessarily have the result of delaying the creditors and cannot be 
treated as providing something which the creditors can reach just as easily and satis- 
factorilly as the assets which have been transferred. The fact that it was in the contem¬ 
plation of all parties that further finance should be secured by placing a prior charge on 

1. Re Ramsay [1913] 2 K.B. 80. 

2. Anantaraman v. Pirrie Gill (1940] M. 157, 50 M.L.W. 759. 

3. Peat v. Gresham Trust Ltd. [1934] 151 L.T. 63, H.L. 

4. Mohands v. Tikamdas (supra). 

5. Buckley’s case [1899] 2 Ch. 725 ; Jackson &. Brassford Ltd. (supra). 

6. Patrick &. Lyon Ltd. [1933] 49 T.L.R. 372, per Maugham J. 

7. Re Davies [1921] W.N. 259. 8. Buckley’s case (supra). 

9. Inns of Court Hotel Co. [1868] L.R. 6 Hq. 82 ; Seligman v. Prince &. Co. [1895] 

2 Ch. 617 C. A. 10. Jackson Brassford Ltd. (supra). 

11. In re Simms [1930] 2 Ch. 22 (34). 
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S. 37, Pro 
vincial In¬ 
solvency 
Act. 


the transferred asset9, certainly makes the position no better for those who seek to argue 
that the creditors will not be delayed.” 

In order to ascertain whether there has been “fraudulent preference” under this 
section it must be seen whether the act is done by free will and volition. The preference 
should be voluntary and not brought on by pressure. So where an assignment is 
made in favour of a particular creditor under the impression that unless he is paid the 
company will go into liquidation, there cannot be said to be an overriding intention to 
prefer and the preference cannot be said to be fraudulent preference within the 
statute I. 

Fraudulent preference cannot be pleaded by a debtor in defence to a suit filed 
Where it a g a i ns * him in order to avoid his own obligation and not for the benefit of 
can or can- the creditors generally. It can be pleaded, if at all, only in the Insolvency 

n ? t j Court (note 4, last page). A set off within three months of a winding up is 

plc&ucd* 

fraudulent preference 2. 

The object of s. 37 of the Provincial Insolvency Act is to protect the interests of the 
whole body of creditors over whom an undue preference has been given in 
favour of other creditors. The same principle applies to a transaction 
which is sought to be impeached under this section, so that the disposition 
of a company’s property cannot be impeached on the ground of fraudulent 
preference except on hehalf of the general body of the creditors. Therefore 
a person who is not a creditor of the company, but a debtor, cannot impeach a transfer 
made by the company, on the ground of undue preference 3. 

The sale of an insolvent business to a private company for shares or debentures 
may be set aside as fraudulent 4, or may be treated as an act of bankruptcy 5. 

Sub-s. (2). In the case of a winding up by or under supervision of the Court, 
the presentation of the petition for winding up, or the winding up resolution in the case 
of a voluntary winding up, corresponds to the act of bankruptcy of the individual. 
Every transfer &lc., made within three months prior to the date of such petition or 
resolution will be deemed fraudulent 6. 

Where a company which has gone into voluntary liquidation is ordered to be 
wound up by the Court, the date to which regard is to be had in ascertain- 
Date^crf the j n g w hether a fraudulent preference has been made is the date of the 
solvency. presentation of the petition, and not that of the extraordinary resolution 7. 

The date of the commencement of a winding up by the Court is the 
date of the presentation of the petition 8. A winding up continued under supervision 
of the Court dates from the resolution authorizing the winding up 9. But for the 
purpose of this section the date of the presentation of the petition is the material date. 
This is so in the case of a compulsory order, though there has been a previous voluntary 
winding up. 


1. Nabin Kishori v. Jagneshwar (19331 C. 809. 37 C. W. N. 909, 146 I. C. 502-per 

Mitter Henderson JJ. ; see also Sime, Darby Co. v. Official Assignee l 

P. C. 77, 47 C. L. ). 339, 107 I. C. 233. 

2. Washington Diamond Mining Co. [1893] 3 Ch. 95 C.A. 

3. Ram Sarup v. Jagat Ram [1921] 59 I. C. 977. 

4. Re Goldburg [1912] I K. B. 606. 

5. Re David &. Johnson [1914] W. N. 104, 110 L. T. 942. 

6. See B. P. Palmer Ltd. [1938] 1 Ch. 113. 

7. Russel Hunting Record Co. [1910] 2 Ch. 78. 

8. S. 168. 

9. See note* under s. 204. 
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Misfea¬ 

sance. 


Sub-s. (3). A debenture by way of floating charge issued to a trustee for the 

enefit of all the company’s creditors, is a conveyance and assignment within the mean- 

ing of this section if the value of the equity of redemption is merely nominal 1. An 

assignment by a company of all its property to a trustee for all its creditors is void 2. 

Where any payment is void as a fraudulent preference of directors or other officers 

of the company, misfeasance proceedings under s. 235 may be taken to 

recover the amount paid 3. But there is no provision in the Act for a 

summary method of recovering money paid to a creditor by way of fraudu- 
lent preference 4. 

232* (i) Where any company is being wound up by or 

Avoidance subject to the supervision of the Court, any attach- 

aiftach** ain i lstress or execution put in force without leave 

meats, °* the Court against the estate or effects or any sale held 

tTonTetc. withoUt r ° f ^ Court of any of the properties of the 
i t company after the commencement of the winding up 
shall be void. 

( 2 ) Nothing in this section applies to proceedings by the 
[Crown.] 

In sub-s. (1) the words in italics have been inserted by the Companies (Amend¬ 
ment) Act, 1936. In sub-s. (2) the word within square brackets has been substituted 

for the word “Government” by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

The effect of the amendment in sub-s. ( 1 ) is that not only attachment &c. but 
the sale of any of the properties of the company shall be void. 

Sub-s. (1). This section should be read with ss. 169 and 171 and is controlled by 

Date of tHem 5 ‘ The date of the comm encement of a winding up by the Court is 
commence- the date of the presentation of the petition 6. A winding up continued 

wfndin«uD e UndCt 9Upervi9ion of the Cou « dates from the resolution authorizing the 

vviuuiugup. winding up 7. 

Upon a proper cause shown the Court having jurisdiction to wind up the company 
Stay of ha3 Power to make an order staying all proceedings against the company 
proceed- or the proceeding in the winding up 8. But where the company is not in 

liquidation, and a petition for winding up is not pending, the Court cannot, 
after ordinary meetings to be summoned and before approving the scheme of reconstruc¬ 
tion, stay an execution on a judgment recovered before the order 9. 

Where a company had gone into liquidation, a sale of its assets, after the winding 
Sale after U P orc * er * in execution of a decree passed before the date of that order 
winding- without leave of the Court as provided in s. 171, was voidable at the 
* _ in8tanc e of the liquidator, but would now be void. Want of knowledge of 

1. London &.c. Bank v. H. Dickinson Ltd. [1922] W. N. 13. ^ 

2 * trustee of Gonville v. Patent Caramel Co. [19121 *1 K. b! 599. 

Washington Diamond Mining Co. (supra). 

Karachi Bank v. Castellino [1932] S. 106 

¥‘ nin g, Co - I, 1864 H De G. J. & T. 377 ; Lancashire Cotton Co. [1887] 35 
Ch. D. 656 ; Higginshaw Mills [1896] 2 Ch. 544. 

S. 168. 7. See notes under s. 204- 

Currie v. Consolidated 1C C Corporation [1906] 1 K. B. 134. 

Booth V. Walkden &c. Co. [1909] 2 K. B. 368. But now see the new sub-s. (5) 
of s. 153. 


3. 

4. 

5. 

6 . 
8 . 
9. 
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the winding up order does not validate such a sale 1. But with the leave of the 
Court a distress or execution may be levied 2. If the property was attached prior 
to the date of the application for winding up, the sale in continuation of the 
attachment was not invalid 3, but will be void now. Under this section the attach¬ 
ment See. put in force without leave of the Court is void and not merely voidable. 

See ss. 169, 171, 225 (2) and notes to those sections. 

This section is expressly limited to winding up either by the Court or subject to the 
Applicabl- supervision of the Court; so a voluntary liquidation cannot ipso facto have 
lity of the the effect of putting an end to an attachment already in force under a 
section. decree passed prior to the liquidation 4. 

Sub-s. (2). This sub-section is not in the English Act. So Mr. Justice Page, while 
in the Calcutta High Court, held 5 that the effect of s. 171 is not to restrict any of the 
rights to recover debts due to the Crown which the Crown possesses in virtue of its 
prerogative. But the Patna High Court has held in a later case that it was not the 
intention of the legislature that the Court should be given discretion to permit proceed¬ 
ings which should have the effect of giving priority to any particular creditor, including 
the Crown, to which the latter is not otherwise entitled, this clause notwithstanding 6. 

233* Where a company is being wound up a floating charge 
on the undertaking or property of the company crea¬ 
ted within three months of the commencement of the 
winding up shall, unless it is proved that the company 
immediately after the creation of the charge was solvent, be 
invalid except to the amount of any cash paid to the company 
at the time of, or subsequently to the creation of, and in con¬ 
sideration for, the charge, together with interest on that amount 
at the rate of five per cent, per annum. 

The object of this section is to prevent insolvent companies from creating floating 
Object of charges to secure past debts or for moneys which do not go to swell their 
the section, assets and become available for creditors 7. 

As to what is a “floating charge” see notes to s. 109. A floating charge is a present 
charge though it does not finally attach or crystalize upon any specific 
What is property until the happening of some event which puts an end to the right 

charge. t ^ le com P an y to deal with the property in the course of the business 8. 

It is not a future security but a present one affecting all the assets of the 
company expressed to be included in it. On the other hand it is not a specific security, 
the holder being unable to affirm that the assets are specifically mortgaged to him. The 


Effect of 

floating 

charge. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Baldeo v. United Bank of India [1917] 2 Pat. L. J. 77, 38 I. C. 91. Q71 

Exhall Mining Co. [1864] 4 De G. J. Sc T. 377 ; Lancashire Cotton Co. [18»/J » 
Ch. D. 656 ; Higginshaw Mills [1896] 2 Ch. 544. . 

Kayastha Trading Corpn. v. Satnarain [1921] 19 A. L. J. 262, 60 I. C. to). 
National Bank of Upper India v. Sheo Mangal [1924] 79 I. C. 968. 

West Laikdih Coal Co. [1926] C. 781, 53 Cal. 328, 30 C. W. N. 541. 

Bank of Bihar v. Secretary of State [1932] P. 1 following Food Control! 

Cork [1923] A. C. 647. 

Orleans Motor Co. [1911] 2 Ch. 41. j ^ r W N. 

Imperial Bank v. Bengal National Bank [1931] C. 223, 58 Cal. 136, Rank v . 

605. This case was reversed on appeal to the Privy Council [Imper 

Bengal National Bank (1931) P. C. 245, 58 1. A. 323, 35 C. W. N. 1034), but 
not on this point. 


er v. 
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assets are mortgaged in such a way that the mortgagor can deal with them without the 
concurrence of the mortgagee 1. See notes to ss. 109 and 230 (2) (fc>). 

A floating security being only a charge on the assets for the time being, the 
company may, in the ordinary course of its business, unless it is otherwise agreed and 
until the security becomes fixed, sell, let, mortgage or otherwise deal with any of 
its assets and pay dividends out of the profits, just as if the floating charge has not been 
created 2. 

Mortgage debentures usually contain a charge upon the undertaking of the com¬ 
pany and all its property, real and personal, whether present or future, and may or 
may not give a charge upon uncalled capital. A specific charge is one that without 
more fastens on ascertained and definite property or property capable of being ascertain¬ 
ed or defined ; whereas a floating charge is ambulatory and shifting in its nature, 
hovering over, and so to speak, floating with, the property which it is intended to affect, 
until some event occurs or some act is done, which causes it to settle and fasten on the 
subject of the charge within its reach and grasp 3. 

A debenture constituting a floating security over the undertaking and assets of a 

Debenture com P an y does not specifically affect any particular assets until some event 

containing occurs or some act on the part of the mortgagee is done which causes the 

floating security to crystalize into a fixed security. A demand by the debenture- 

security* 

holder is not such an act, nor is a notice by him to the company’s bankers 
claiming payment to him of the company’s bank balance which has been attached by a 
judgment-creditor of the company under a garnishee order, for there is no equity in a 
debenture-holder, whose security is a floating charge, arising from his merely giving 
notice to seize a particular asset of the company 4. 

Under this section a floating charge created within three months of winding up is 
invalid except to , the amount of any cash paid at the time, unless the 
floating company’s business is actually solvent at the time apart from the value 

charge is of the fixed assets 5. Where there is a condition for payment of a sum 

invalid. at a time and place certain, the condition is not broken by non-payment 

at the time unless the demand for payment is made at the specified place 6. 

Where moneys are advanced to secure the liability of a company under an 
antecedent independent guarantee, debentures giving a floating charge created by the 
company in favour of the guarantors who find money to pay off the debt owing to the 
company and guaranteed by them are, if the company goes into liquidation within three 
calendar months after the issue of the debentures, invalid unless it is proved that 
the company was solvent immediately after the creation of the charge 7. Where 
the debentures were issued to a bank to secure an existing loan account and a current 
account and the company went into liquidation within three months, the charge 
was held to be invalid as regards the loan account, although in the meantime various 
advances had been made and repaid on the current account 8. 


1. Bank of Baroda v. H. B. Shivdasani [1926] B. 427, 28 Bom. L. R. 689. See also 
the opinion of Buckley L. J. in Evans v. Rival Granite Quarries [1910] 2 R- 
976, 999. 

2. Hals. p. 349. 

3. Illingworth v. Houldsworth [1904] A.C. 355. 

4. Evans v. Rival Granite Quarries [1910] 2 K. B. 979. 

5. Hodson v. Blanchard Ltd. [1911] 131 L. T. Jo. 9. 

6. Thorn v. City Rice Mills [1889] 40 Ch. D. 357. 

7. Orleans Motor Co. [1911] 2 Ch. 41. 

8. Christy v. Hayman, Christy <St Lilly Ltd. [1917] 1 Ch. 283. 
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Where a debenture trust-deed creating a general floating charge over all the 
undertaking and assets of the company, present and future, reserves power 
to the company in the ordinary course of its business to create specific 
charges over any of those assets, then although a second general floating 
charge over all the property comprised in the first charge but ranking pari 
passu with or in priority to that charge is under the general law incompatible with the 
first charge and ranks subject to it, yet there is no principle of law which forbids the 
creation of a second floating charge over part only of the assets ranking pari passu with 
or in priority to the earlier floating charge, so long as the latter floating charge is within 
the limits of the power reserved 1. 


Second 

floating 

charge* 


Meaning of 
“at the 
time of its 
creation.” 


A payment made on account in anticipation of creation of the charge 
and in reliance on a promise to execute it, although made some days before 
its execution, is made “at the time of its creation” within the meaning of 
this section 2. 


The payment must be one in cash 3, otherwise it is not a good payment 4. A 
Payment debenture issued for a past debt is invalid when coming under the provi- 
must be sions of this section. Debentures, so far as given as security of the current 
in cash. account, are only valid to the extent of the amount owing by the company 
on that account at the date of the winding up 5. But it is sufficient if in substance cash 
was paid 6. In the last cited case the debenture was held not to have merely secured 
past debts but to have obtained for the company the advantage of being able to continue 
its business and Lord Hanworth M. R. pointed out: “The cases under this section must, 
each of them, depend upon their own facts. It is very difficult to lay down a precise 
test which shall bring a case within or without the section” 7. 

The effect of this section is to invalidate a floating charge on the undertaking or 
Effect property of the company created within three months of the commence- 

of the ment of the winding up, unless it is proved that the company was solvent 

section. immediately after the charge was created, but it does not altogether avoid 
the debenture 8. Therefore where such a debenture has been redeemed by payment 
to the holder before the date of the winding up petition, the liquidator is not entitled to 
recover back the money so paid, though he may be at liberty to apply to set aside the 
debenture as being a fraudulent preference of the creditors whose debts it was given to 
secure or on any other ground 8. As to the case of fraudulent preference under such 
circumstances see Columbian Fireproofing Co. 9, and F. & E. Stanton Ltd. 10. 


1. Automatic Bottle Makers Ltd. [1926] Ch. 412. See also Benjamin Cope St Sons 

[1914] 1 Ch. 800. , , , i 

2. Columbian Fireproofing Co. [1910] 1 Ch. 756,2 Ch. 120 ; see also Olderheia 

Shipbuilding Co. [1922] 1 Ir. R. 26. 

3. Orleans Motor Co. (supra) : see Gregory, Love 6t Co. [1916] 1 Ch. 2UJ. 

4. W. G. McLeave &. Co. [1911] 47 I. L. T. 214. 

5. Hayman, Christy &. Lily Ltd. [1917] 1 Ch. 283. / .#) 

6. Mathew Ellis Ltd. [1933] 1 Ch. 458 C. A. In this case Orleans Motor Co. (supra, 

is distinguished and the dictum of Astbury J. in Hayman, Christy 6c ^ t 
(supra) at p. 285 to the effect that “except to the amount &c. ny 

to the amount of any cash absolutely and unconditionally paid to t e p 

is disapproved. 

7. Ibid at p. 469. 

8. Parkes Garage Ltd. [1929] 1 Ch. 139. 

9. [1910] 1 Ch. 758. 

10. [1929] 1 Ch. 180. 


580 


INDIAN COMPANIES ACT 


t S. 234 


234. (i) The liquidator may, with the sanction of the 

scheme of Court when the company is being wound up by the 

liquida- Court or subject to the supervision of the Court, and 

be°sanc- V with the sanction of an extraordinary resolution of the 

tioned. company in the case of a voluntary winding up, do 

the following things or any of them ; 

(0 pay any classes of creditors in full ; 

(») make any compromise or arrangement with credi¬ 
tors or persons claiming to be creditors or having 
or alleging themselves to have any claim, present 

or future, whereby the company may be rendered 
liable ; 

(»0 compromise all calls and liabilities to calls, debts 
and liabilities capable of resulting in debts, and all 
claims, present or future, certain or contingent 
subsisting or supposed to subsist between the com¬ 
pany and a contributory or alleged contributory 
or other debtor or person apprehending liability to 
the company, and all questions in any way relating 
to or affecting the assets or the winding up of the 
company, on such terms as may be agreed, and 
take any security for the discharge of any such 
call, debt, liability or claim, and give a complete 
discharge in respect thereof. 

( 2 ) The exercise by the liquidator of the powers of this 
section shall be subject to the control of the Court, and any 
creditor or contributory may apply to the Court with respect to 
any exercise or proposed exercise of any of these powers. 

In this section the Court has been allowed a discretion to order payment in full 

^ to any class of creditors other than those referred to in s. 230 and when 

discretion. discretion used by the Court is not capricious or in disregard of any 

legal principle, the High Court will be very slow to interfere with the 
exercise of the discretion 1. 

Sub-s. (1), cl. (i). No distinction is made between different kinds of creditors, 

Meaning of thC W ° rdS “ creditors ” being general 2. Every person having a pecuniary 
‘creditors.* c ^ a * m a gainst the company, whether actual or contingent, is a creditor. 

Secured creditors are included and also foreign and colonial creditors 
when their rights are in question 3. A creditor having a claim against the company 
for damages for breach of contract may be admitted as a creditor under this section 
as on the date of breach.4* The arrangement must be such as any man of business 


1 . 

2 . 

3. 

4. 


Peoples Bank of N. Indiaiv. Lucknow Sugar Works [1936] O. 338,163 I. C 194. 
Empire Mining Co. [1890] 44 Ch. D. 402. 

New Zealand Loan &c Co. v. Morrison*[1898] A. C. 349 P. C. 

British A. C. Bank [1923] 1 Ch. 276 C. A., [1922] 2 Ch. 575. 
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Notice. 


would reasonably approve 1, and it should be fair and reasonable as regards the different 
classes, if any 2, 

Sub-s. (1), cl. (ii). A power to compromise rights presupposes sonic dispute about 
them or difficulties in enforcing them 3. A compromise however is good 
m?se. r ° if both parties bor\afide believe that there is a question in dispute, although 

it may not really be doubtful 4. 

Where there are several classes of creditors and contributories and the scheme 
^ ^ does not affect the rights of some particular class, it is not the practice 

nor is it necessary, to send notice of any meeting to the members of such 
class ; the dissent of a class which is not interested may be disregarded 5. It is 
however necessary for different classes of those affected by the scheme to have separate 

meetings 1. As to what is meant by a class for the purpose see Sovereign 
of “class.” Assurance Co. v. Dodd 6. Where there are matured and unmatured 

policy-holders of an insurance company, a dissentient holder of matured 
policy is not bound by a resolution passed at a meeting to which all the policy-holders 
are summoned 6. 

The Court will not sanction a scheme when the required majority is made up of 

persons not acting bona fide in the interest of the class to which they 

The Court , . , . 

will sane- belong as where their votes are given to get rid of their liability for amounts 
tion only a unpaid on their shares 7. In the absence of any improper motive there 
sche^ne^ 1 2 3 4 5 6 7 8 9 10 11 12 * 9 to prevent a creditor, who is also a shareholder, from voting 8. 

If the first meeting be unsatisfactory, a second meeting may be called 9. 
The Court can sanction only a bona fide scheme 10. 

Schemes have been sanctioned containing the following provisions : that the first 
mortgage debenture-holders are to be postponed to other debentures or 
schemes charges about to be issued or created ; that debenture-holders and other 

may be creditors of the old company are to accept shares in the new company in 

sane tone . 9at; i g f act i on Q f their debts ; that debentures, the interest on which is to be 
paid only out of the profits of the company, are to be taken in satisfaction of debentures 
the interest on which is payable whether profits are made or not 11. 

The Court may, and often does, impose conditions on its sanction to a scheme. 
Where the scheme proposes that a company in difficulties is to make over 
Court may j tg agge ts to a new company, the sanction may be refused, unless the scheme 
condition, provides that the new company will undertake to obey the order of the 

Court as to any proceedings which it may think it right to have taken 
against officers of the old company 12. In one case the order on the assignment of the 
undertaking to a new company provided that the rights of the official receiver and 
liquidator to take misfeasance proceedings against officers of the transferor company 


bona fide 
scheme. 


1. Alabama &.c. Railway Co. [1891] 1 Ch. 213 C. A. 

2. English, Scottish &.c. Bank [1893] 3 Ch. 385. 

3. Sneath v. Valley Gold Ltd. [1893] 1 Ch. 477 C. A. 

4. Parry v. Liverpool Malt Co. [1900] 1 Q. B. 339. 

5. Re Tea Corporation [1904] 1 Ch. 12 C. A. 

6. [1892] 2 Q. B. 573 C. A. 

7. Wedgwood Coal & Iron Co. [1877] 6 Ch. D. 627. 

8. Madras Irrigation Canal Co. [1881] W. N. 120, 172. 

9. See notes to S. 153. 

10. South Indian Mill Co. [1915] 30 I. C. 386. 

11. For cases see Hals. p. 607. 

12. Practice Notes [1894] W. N. 166. 
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duty. 


should be preserved, and that the proceeds of any such proceeding should be held for 
the benefit of the shareholders of the transferor company 1. In another case the Court 
gave its sanction on the undertaking of the liquidator to pay the unsecured creditors in 
full out of the assets in his hands, not to act upon the resolution as regarded under¬ 
writing, and to procure the cancellation of underwriting agreements, and provided that 
the shareholders who opposed should, if they elected within a prescribed time to dissent 
from the special resolution, be entitled to the rights of dissentient shareholders on an 
ordinary reconstruction 2. A scheme once sanctioned by the Court is binding on all 
contributories 3. 

Persons whose interests are affected by a scheme but who have not opposed it at a 
Right of meeting or appeared at the hearing of the petition cannot appeal, without 
appeal. leave, from the order sanctioning the scheme 4. 

In an application under this section for sanction of a scheme the duty of the Court 
is not confined to ascertaining that all formalities have been complied with 
Court’s an d to giving effect to the policy of the majority ; but the Court must be 

satisfied that the proposals are not ultra vires, that they have been adopted in 
good faith and that they work no injustice to a dissentient minority. It is the duty of 
the Court to consider any criticisms that are made affecting the feasibility of the scheme, 
its fairness to all persons interested and its financial soundness. If alternative methods 
of dealing with the position are suggested, the Court will consider whether any of them 
may not be a more satisfactory solution 5. The Court will not sanction a scheme merely 
because it has been approved by a large majority of the creditors. It will demand to be 
satisfied that the proposed arrangement is fair and equitable 6. 

Arrangements may be entered into for the purpose of reconstruction staying any 
pending winding up proceedings or distributing assets among creditors 7. 
tructicm *&. They may also involve the reduction or reorganization of the company s 

reorga- capital ; but if so, the proceedings must comply with the other require- 

nization. ments of the Act 8. 

The Court has no jurisdiction to compel a liquidator to consent to a compromise 
with a contributory or a creditor 9. The compromise can only be made 
Compro- with the sanction of both the Court and the liquidator 9. If a voluntary 

miSe * liquidator makes compromise of a claim by the company against a third 

party without obtaining the sanction of the company, the compromise is still binding 
on the company unless and until it is set aside 10. A compromise under this section is 
binding only on those creditors who assent to it 11. 

In the case of a winding up under supervision the voluntary liquidator may, unles9 

the Court has otherwise directed, make a compromise without obtaining the Court 9 

sanction 12. Any creditor or contributory may appear either to support or to oppo^ 


1. Re Olympia Ltd. [1900] 16 T. L. R. 564. 

2. Canning Jarrah Timber Co. [1900] 1 Ch. 708 C. A. 

3. Nicholl v. Everhardt Co. [1889] 61 L. T. 489 C. A. 

4. Securities Insurance Co. [1894] 2 Ch. 410 C. A. 

5. Buenos Aires P. & C. Tramway [1920] 89 L. J. Ch. 597. 123 L. T. 748. 

6. Empire Mining Co. [1890] 44 Ch. D. 402. 

7. Bessemer Steel &. Ordnance Co. [1875] 1 Ch. D. 251. - P n 

8. Cooper, Cooper &. Johnson [1902] W. N. 199, 51 W. R. 314; Hoare 

[1910] W. N. 87. , cc . 

9. Pearson’s case [1872] 7 Ch. App. 309 ; Hankey’s case [1872] 26 L. T. 33o. 

10. Cycle Makers’ Co-operative Society v. Sims [1903] 1 K. B. 477. 

11. Albert Life Assurance Co. [1871] 6 Ch. App. 381. 

12. Wright’s case [1870] 5 Ch. App. 437. 
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an application for sanction of the Court. If the sanction is obtained by misrepresenta¬ 
tion, it will be rescinded 1. 


A general compromise of claims upon contributories as a class may be sanctioned 
2, but not so as to be binding on an unwilling minority 3. A compromise with 
contributories on the A list does not release contributories on the B list 4, or affect 
the liability of other contributories on the A list 5. 


A compromise between a liquidator and a company is not binding upon the com- 
Compro- P an Y until it is sanctioned by an extraordinary resolution of the com- 


mise bet¬ 
ween li¬ 
quidator 
and com¬ 
pany. 


pany 6. But it has been held that a person entering into a compromise 
with a voluntary liquidator is not bound to see that the liquidator has 
got the necessary sanction. He is entitled to assume that the requisite 
authority has been obtained 7. 

If a claim made against a company in voluntary liquidation is brought to the 
Court for adjudication under s. 215 (now s. 216), the liquidator cannot compromise 
without the Court’s sanction 7. 

The power to compromise extends to making a general compromise with creditors 
General or contributories as a class, notwithstanding difference in position among 
compro- them, and without enquiring closely into the means of each individual 8. 
mise. A. compromise entered into with a contributory on the A list does 

not discharge his transferor on the B list 9, and if the B contributory is called 
upon to pay, his transferee remains liable, notwithstanding the compromise, to indemnify 
him 10. 

Whether an order to sanction a compromise be made under this section or s. 179, 
there must be such evidence before the Court as will enable it to exercise a judicial 
discretion in the matter 11. 

As to appeal see s. 202 and notes. 


235* (i) Where, in the course of winding up a company, 
it appears that any person who has taken part in the 
Court to formation or promotion of the company, or any past 
assess or present director, manager or liquidator, or any 
againf^de- officer of the company has misapplied or retained or 
linquent become liable or accountable for any money or pro- 
directors, p ert y 0 f the company, or been guilty of any mis¬ 
feasance or breach of trust in relation to the company, 
the Court may, on the application of the liquidator, or of any 


1. Ex. p. Clarke [1866] 14 W. R. 856, 14 L. T. 789 ; Central Darjeeling Tea Co 

[18661 W. N. 361, 15 L. T. 234. _ , T n 0 n ^ 

2. Bank of Hindustan v. Eastern Financial Assn. [1869] L. R. 2 1. C. 

3. Albert Life Assurance Co. [18711 6 Ch. App. 381. 

4. Accidental Death Insurance Co. [1878] 7 Ch. D. 568. 

5. Helbert v. Banner [1870] L. R. 5 H. L. 28. 

6. Union Bank of India v. Gobind Sing [1924] L. 148, 77 I. C. 33o. 


7. Lama Coal Co. [1867] 2 Ch. App. 692. rommercial Bank 

8. * Bank of Hindustan v. Eastern Financial Assn, (supra) , Com 

Corpn. [1869] 8 Eq. 241. , „ , , ftfl7n 17 Fn i . Helbert v. 

9. Nevill’s case [1870] 6 Ch. App. 43 ; Hudson’s case [1871] 12 Eq- 1 , nc 

Banner [18701 L. R. 5 H. L. 28. 

Roberts v. Crowe [1871] L. R. 7 C.P. 629, 27 L.T. 238. 7?n 

South Eastern of Portugal Ry. Co. [1869] 20 L.T. 800, 21 L. . 


10 . 

11 . 
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creditor or contributory made within three years from the date of 
the first appointment of a liquidator in the winding up or of the 
misapplication, retainer, misfeasance or breach of trust , as the case 
may be, whichever is longer, examine into the conduct of the 
promoter, director, manager, liquidator or officer, and compel 
him to repay or restore the money or property or any part 
thereof respectively with interest at such rate as the Court 
thinks just, or to contribute such sum to the assets of the 
company by way of compensation in respect of the misapplica¬ 
tion, retainer, misfeasance or breach of trust as the Court 
thinks just. 

( 2 ) This section shall apply notwithstanding that the 

offence is one for which the offender may be criminally 
responsible. 


By the Companies (Amendment) Act, 1936 in sub-s. (1) of this section the words 

Amend- in italics have been inserted, and sub-s. (3) has been omitted. See Intro- 
ment * duction. 


The sub-s. (3) was as follows :— 

(3) The Indian Limitation Act, 1908, shall apply to an application 
under this section as if such application were a suit. 

There was a great conflict of decisions in different High Courts as to whether 
Limita- Arts. 36, 90, 115, 116 or 120 of the Limitation Act was applicable to an 
tion. application under this section. This has been removed by the above amend¬ 

ment which provides a special limitation of three years from the date of the first 
appointment of a liquidator or of the misapplication, retainer, misfeasance or breach of 

trust whichever is longer. As the cases under the old sub-s. (3) have become obsolete 
they have been omitted. 


This section creates no new or additional right or liability 1. The power of the 
Court is however restricted so as to prevent it from proceeding suo motu 2. An appli¬ 
cation under this section is a representative application filed on behalf of a class of 
persons and not to enforce any personal remedy or obtain any exclusive benefit 2. 
Scope of Belng a P roce dure section only, it provides a summary way of enforcing 
section. against directors or other officers a liability for breach of trust or other 

misconduct which previously might have been enforced by action 3. To 
bring a case within the section it is essential (1) that there has been a breach of trust, (2) 


1. Narasimha v. Official Assignee [1931] M. 58, 54 Mad. 153. 

2. Shiarn Lal^v. Liquidator, U. P. Oil Mills Co. [1933] A. 789 (F.B.), [1933] 

3 ‘ nmfr? r ^i5^n? ix ^ n ’ S case [1880] 14 Ch * D - 660; Brazillian Rubber Estates 

LiyiiJ 1 Oh. 425 ; Kumarpuram v. Pestonji [1903] 5 Bom. L. R. 633 ; Cavendish- 
Bentmck v. Fenn (infra) ; Irish Provident Assurance Co. [1913] 1 I. R. 3$2 C.A.; 
Bhim Sing v. Basheshwar [1927] L. 433, 8 Lah. 167; Bank of Multan v. 
Hukumchand [1923] L. 58 ; City Equitable Fire Insurance Co. [1925] Ch. 407, jK) 
I.L. K. 853 ; Oovind v. Rangnath [1930] B. 572, 54 Bom. 226, 32 Bom. L. R. 
232 ; but seeUnion Bank, Allahabad [1925] A. 519, 47 All. 669, 23 A. L. J. 473 ; 
Sri Ram v. Nur Muhammad [1925] L. 194, 5 Lah. 461, 85 I. C. 126. 
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that the breach has resulted in pecuniary loss to the company and (3) that the appli¬ 
cant has an interest in the result of the application 1. Orders in a misfeasance proceed¬ 
ing under this section do not bar a suit against a third person whose wrongful act has 
caused loss to the company, for such proceedings are domestic proceedings between the 
company and its officers and the orders are passed in a special jurisdiction investing the 
Court with certain powers over the internal affairs of the company 2. But where such 
proceedings have been taken against a director or other person mentioned in this section, 
subsequent suit against him for compensation for fraud or misfeasance is incompetent 
on the principle of res judicata 3. 

This section contemplates a loss to the company before an order for delivery of 
the books of the company can be passed under it 4. 

The section is not in terms meant to be applied for the purpose of enforcing claims 
due under contracts between the company and other persons, whether such persons hap¬ 
pen to be directors or not. Therefore the section cannot be invoked for the purpose of 
enforcing payment for arrears of rent due by a director to the company 5. It does not 
extend to ail cases in which a company has a right of action against an officer, but is 


Instances 
of misfea¬ 
sance. 


limited to cases where there has been something in the nature of a breach of duty by an 
officer as such which has caused pecuniary loss to the company 6 . “It has been settled 
that the misfeasance spoken of in that section is not misfeasance in the abstract, but 
misfeasance in the nature of a breach of trust resulting in a loss to the company 7. It 

covers every misconduct by an officer of the company as such for which he 
Meaning of m *Sht, apart from the section, have been sued 8 . Thus directors may be 
“misfea- compelled to replace dividends paid out of capital 9, money applied for a 

sance. * purpose which the company cannot sanction 10 , money improperly paid for 

underwriting commission 11 or money improperly paid to or received from 

a promoter 12. The more serious acts of misfeasance are : the allotment 

Instances of shares by the directors without having received the minimum subscript 
of misfea- or t h e money due on application for shares ; obtaining by fraud the 

certificate for commencement of business ; commencing business although 
the directors had not paid the application and allotment moneys due on their shares 13. 
For a wilful contravention of the provisions of s. 101 the directors will be liable to pay 
compensation to the company under s. 102 (2). Under s. 235 they are liable to discharge 
every creditor of the company as well as to return to the shareholders the money pai or 
their shares. Such payments would be a contribution to the assets of the company 1 • 

A director who is party to a calculated and deliberate fraud in the floatation ^ 

company and in the conduct of its business is guilty of misfeasance 14._ Promoters 

1. Ibid and Cavendish-Bentinck v. Fenn [1887] 12 App- Cas- 652. ^ c 907 . 

2. Dehra Dun Mussoorie E. Tramways Co• v - Hansraj I 19 ”! A * 9 ’ 

3. NanakChandv. Sardar Singh [1938] L 577, 40 P. U R. 883. [1940] 

4. Gopalaswami v. Krishnaswami [1941] M.53 [1940] 2 M. L. J. , 

M. W. N. 1056 relying on In re Etic, Ltd. [1928] 1 Ch. 861. 

5. Sri Ram v. Nur Muhammad (supra). , 

6. In re Etic Ltd. [1928] 1 Ch. 861 ; see also note 3, last n P rfog 7 i 12 App. Cas. 652 ; 

7. Per Lord Macnaghten in Cavendish-Bentinck v. Fenn [1887] U App 

City Equitable Fire Insurance Co. (supra) atp. 3U/. 

8 . Kingston Cotton Mills Co. No. 2 * 

9. Oxford B. B. &.C. Society [1887] 35 Ch. D- 502. 

10. London Trust Co. v. Mackenzie [1893] W. N. 9, • 

11. Faure Electric Accumulator Co. [1889] 40 Ch. U- • ,.0041 27 Ch. D- 322. 

12. Ex. p. Pelly [1882] 21 Ch. D. 492 ; Carriage C. S. Assn. [1884] 

13. In re Etic Ltd, [1928] Ch. 861. . oc -c icxip 33 , 

14. Indian States Bank v. Sardar Singh [1934] A > 


8 . 

9. 

10 . 

11 . 

12 . 


74 
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directors who have made a secret profit can be compelled to repay it 1. But directors who 
have been guilty only of an error of judgment are not liable 2, nor are they liable for 
negligence unless their neglect has been, in a business sense, culpable or gross 3. Even 
if the payment by the directors be ultra vires, they are not liable if they made the pay. 
ment honestly, reasonably believing in a state of facts which would justify the pay- 
ment (Kmgsttln C. Mills Co., supra). “I cannot think that it can be expected of a director 
that he should be watching either the inferior officers of the bank or verifying the calcu- 
lations of the auditor himself. The business of life could not go on if people could not 
trust those who were put into a position of trust for the express purpose of attending 
to details of management” 4. “I agree with what was said by Sir George Jessel in 
Hallmark's case 5 or by Chitty ). in in re Denham 6? Co. 6 that directors are not 
bound to examine entries in the company's books” 7. Where the general board of a 
bank delegates under the articles its powers of sanctioning loans to a committee of 
selected directors and the committee sanction a loan to a man of no means, the directors 
cannot be held guilty of misfeasance and made personally liable 8. 

In this connection the following observation of Sir Aurthur Wilson regarding the 
responsibility of the presidents and other directors should be remembered : “Attempts 

Liability. haVe re P eaCedl Y been made to render them personally liable on the ground 

that they have trusted regularly authorized officers of the company, that 
they have faded to detect, and been misled by, misrepresentation or concealment by such 
officers when there was no reason for doubting their fidelity. But such attempts have 
not been successful. It is sufficient to refer to the case of Dovey v. Cory (1901) A. C. 477 
in which the subject was fully considered by the House of Lords” 9. 


The following are officers within the mesning of this section : the secretary 10, 
the auditors 1 1 except a person casually employed by the directors to prepare a balance 

sheet 12, a solicitor when remunerated by a fixed salary 13 but not when 
employed in the ordinary way 14, and persons whose duty it is to invest 
the company’s money and hold the investment 15, but not trustees of a debenture trust- 
deed or bankers 16. As to whether an auditor is an officer see however notes to s. 145. 


“Officers.” 


The misfeasance summons has been constantly resorted to, e.g., where directors 
have used funds of the company for objects not sanctioned by the company’s memoran¬ 
dum of association or paid dividends out of capital, or made secret profits or sold their 
property to the company. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 


Gluckstein v. Barnes [1900] A.C. 240. 

7S a OR 8 n a 4Ri I8 M 01 6 xf h ; Ap P* 104 ; Cullerne v. London <Sc S.B. Society [1890] 
Y 485 ; New Mashonaland Co. [1892] 3 Ch. 577. 

Lagunas Nitrate Co. v. Lagunas Syndicate [1899] 2 Ch. 392. 

ri e 878]°9Ch a D bU 3 r 2 y 9 L ‘ Q in D ° Vey V ‘ C ° ry [1901] AC 477 at P- 486 ‘ 

} 1883]25 Ch. D. 752. 

-Ter Lord Davey in Dovey v. Cory (supra) at p. 493. 

National Bank of Upper India v. Dinanath [1926] O. 243, 95 I.C. 234. 
Prefontame v. Grenier [1907] A.C. 101 at pp. 109-10. 

Mackay’s case [1876] 2 Ch. D. I. 

Kingston Cotton Mills Co. No. 1 [1896] 1 Ch. 6. 

WaTce C°o U [IMS] Ch^W. Mi " ing ^ [189?] 1 Ch< ™ ^ "" 

Liberator P. B. Building Society [1894] 71 L. T. 406. 

Kingston Cotton Mills Co. No. 1 [1896] 1 Ch. 6. 

British G. Life Assurance Co. [1880] W. N. 63 14 Ch D 335 
Imperial Land Co. [1870] L. R. 10 Eq. 298. 
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ance. 


ance. 


It is a misfeasance for directors to qualify themselves by taking shares from the 
What is a promoters holding them in trust for the latter and executing a blank 
misfeas- transfer which the promoter may fill up and so disqualify the directors 

whenever they please, the result being that the directors are bound to act 
according to the will of the promoters 1. In such a case the directors will be liable for 
the amount of qualification and may be liable for acts done on account of their subser¬ 
vient position 1. It is wrong and improper for the directors to accept any gift whatever 
while the consideration or completion of a contract is still open 2. 

Directors are responsible for the management of the company where by the articles 
Director's association the business is to be conducted by the board with the 
misfeas* assistance of an agent. They cannot divest themselves of their respon¬ 
sibility by delegating the whole management to the agent and abstaining 
from all enquiry. If the latter proves unfaithful under such circumstances, the liability 
is theirs just as much as if they themselves had been unfaithful. In such a case the 
estate of the deceased director is liable on the ground that the misfeasance of a director 
is a breach of trust and not a mere personal default 3. The section gives a summary 
remedy only against such directors or other officers as have been personally guilty of 
some act of misfeasance and does not give the Court power to make an order against 
the directors en masse for all acts of misfeasance without any specific finding against the 
individuals who are actually responsible for the particular acts of misfeasance 4. 
Elaborate discussion as to the liability of directors and auditors under this section will 

be found in the case noted below 5, where the previous authorities have been 
considered. 

Although the liability of a director depends more or less on the particular circum¬ 
stances of each case and also the memorandum and articles, yet apart from thi3 where 
the directors have been wilfully shutting their eyes to the acts of the agents or managing 
agents and recklessly sanctioning acts of such agents consciously and thereby aiding 

misfeasance,-misapplication and falsification of balance sheets, and the state of affairs 

continues over a series of years, the directors are guilty of misconduct and are liable to 
pay compensation 6. 

This section applies to the conduct of a director as such and anything done by him 
during the period of his directorship in his capacity as a debtor cannot be made a 
ground of liability under the section 7. A director is not trustee of the loans advanced 
by the company before his acceptance of office as such 8. Where in an application under 
this section the liquidator sought to establish the liability of an ex-director on the ground 

that he did not, at the time of his appointment as director, disclose his indebtedness to 

the company, it was held that it was the duty of the applicant to satisfy the Court that 
loss or damage resulted to the company from the alleged non-disclosure 8. 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 


London &. S. W. Canal Ltd. (1911] 1 Ch. 346. ri0<yn 

Eden v. Ridsdale Ry. Lamp Co. [1889] 23 Q. B. D. 368 ; Archer’s case [lh^j 

1 Ch. 322. . 

New Fleming Spinning &c Weaving Co. v. Kessowji Naik [1885] 9 Bom. 375- 

Jadu Nandan v. Ashutosh [1902] 29 Cal. 688 ; see also Trevor v. Whitwotn 

[1888] 12 App. Cas. 409; Denham &. Co. [1884] 25 Ch. D. 752 ; National 

Funds Assurance Co. [1879] 10 Ch. D. 118. . .. XT 

City Equitable Fire Insurance Co. [1925] Ch. 407 ; see also S. C. Mitra v.Nawao 
Ali Khan [1926] O. 153, 92 I. C. 50. See notes to ss. 83A &. 145. 

Govind v. Rangnath [1930] B. 572, 54 Bom. 226, 32 Bom. L. R. 232. 

Hansraj v. Lahore Bank [1915] 27 I. C. 594. 

Hansraj v. Lahore Bank (supra). 
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The insertion*of>names of persons as vendors when they have no real interest in 
the property sold being a device for enabling them to get fully paid up shares for their 
services in the promotion of the company, if such shares are issued to them it is a 
misfeasance on the part of the directors 1. 

The mere fact that the directors of a company carrying on banking business allow 
advances to be made on the strength of a promise by the debtor to execute a mortgage 
instead of the mortgage itself, does not amount to an act of misfeasance on the part of 
the directors so as to make them personally liable to the extent of the amount of 
advances ; but where the directors permit a depositor to make an overdraft and one of 
the directors who is a creditor of such depositor receives a portion of the amount 
represented by the overdraft in payment of the debt due to him by the depositor, such 
director cannot be allowed to retain the amount and is liable to refund it to the bank 2. 


Directors 
6c other 
officers. 


De facto directors or managers are liable if loss has resulted to the company through 
their acts of misfeasance 3. The executors of a deceased officer are not 
officers and are not therefore liable to misfeasance proceedings 4 J but the 
survivors of several directors are liable 5. The estate of a deceased director 
however remains liable for his breaches of trust 6 but not for his negli¬ 
gence 7. 

“If the directors apply money of the company for purposes so outside its powers 
that the company could not sanction such application, they may be made personally 
liable as for a breach of trust. On the other hand, if they apply the money of the 
company or exercise any of its powers in a manner which is not ultra vires, then a strong 
and clear case of misfeasance must be made out to render them liable. Lord Hatherley, 
in Overend & Gurney Co. v. Gibb 8 intimates that in such a case their conduct must 
amount to crassa negligentia. In Maori's case 9 a definite test is applied, Lord Justice 
James said :—‘A director should not be held liable upon any very strict rules which were 
laid down by the Court of Chancery to mak e unfortunate trustees liable ; directors are 
not to be made liable on those strict rules which have been applied to trustees’. And 
he intimates that the negligence for which a director would be held liable must be such 
as would make a managing director of a business liable to his employers. Lord Justice 
Brett said, the director must be ‘guilty of such negligence as would make him liable in 
an action. Mere imprudence is not such negligence. Want of judgment is not. It 
must be such negligence as would make a man liable in point of law’ ; and with this 
Lord Justice Cotton concurs. This is the law” 10. 

Where the managing director of a bank wishing the bank to make a better show 

than the real facts of its working would warrant, in order to maintain the 

Managing confidence Q f the shareholders and the public and so to make possible a 
director. ^ - 

project for increasing the bank’s capital, by some manipulation or tne 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


Bland’s case [1893] 2 Ch. 612 C. A. 

S. C. Mitra v. Nawab Ali Khan [1926] O. 153, 92 I. C. 50. 

Conventry 6c Dixon’s case [1880] 14 Ch. D. 660. 

British G. Life Assurance Co. (supra). p 

Conventry 6c Dixon’s case (supra) 6c Felton’s Executor’s case [1865] L. R* I 
219 ; British G. Life Assurance Co. (supra). 

Re Sharp [1892] 1 Ch. 154- 

Overend v. Gurney 6c Co. [1869] 4 Ch. App. 701. 

L. R [1872] 5 H. L. 480, 487. 

[1880] 28 W. R. 542, 543. 

Faure Electric Accumulator Co. [1889] 40 Ch. D. 141 at p. 152. 
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accounts induced the shareholders to declare a larger dividendJ^j^^Jield that the 
managing director was guilty under s. 409 I.P.C., because being entrusted with the pro¬ 
perty of the bank, he dishonestly used and disposed of some of the property contrary to 
the bank’s articles of association, causing the shareholders to declare a dividend larger 
than what the profits warranted 1. If a balance-sheet falsely states the condition of the 
company, it is a false balance-sheet, though it follows the accounts as shown in the books 
of the company 2. 

A managing director occupies the position of a trustee for the company and he is 
bound to exercise his powers for the benefit of the company and for that alone. He 
cannot in law withdraw from the till of the company a sum of money and mix it with 
money belonging to himself. In such a case he is guilty of breach of trust and misfea¬ 
sance 3. An order under this section should however be made only on a clear case being 
made out 3. The fact that the act was not concealed from the auditors does not obviate 
the guilt, nor can it be ratified by the board of directors 3. The funds of the company 
cannot be used by the directors for paying their own litigation costs, although these 
would not have been incurred if they had not been directors 4. But the costs of prosecu¬ 
tion for libel on the company, if properly incurred, must be paid by the company 5. 
A director is, no doubt, liable to the company for any unauthorized profits made by 
virtue of his office 6. But if he is acting in the interest of the company, he is not liable 
merely because he is also promoting his own interest 7. 

If a director has received moneys of the company which it was ultra vires for it to 
pay, he can be made to repay it at the instance of the liquidator or creditors, although 
all the shareholders knew and approved of the payment 8. But it is otherwise if the 
payment was intra vires 9. Where directors receive benefits from promoters or vendors, 
complete disclosure of the facts in the prospectus will protect the former from liability 
to repay 10. A partial and misleading disclosure however will not suffice 11. 

Where money is lost through an error of judgment on the part of the directors, it 
cannot be recovered either under this section or by action 12. A director 
Error of i 9 not bound to bring any special qualification to his office or to have 

knowledge of the particular class of business he controls; but if he has 
knowledge he must use it to the best of his ability 13. A release given in general terms 
by a company to a director will not be a protection 14 ; but articles declaring that the 
director shall be liable only in the case of dishonesty is a protection against a claim for 


negligence 13. But see s. 86C. A director is not bound to examine entries in 


the 


1 . 

2 . 

3 . 

4. 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 

12 . 

13 . 

14 . 


Moss 


Emp. v. Rash Behary [1908] 35 Cal. 450 distinguishing Queen-Empress v 

[1894] 16 All. 88. 

Queen-Empress v. Moss ^supra). rfA . eI QC1 

A. E. Alexander Co. [1925] 41 C. L. J. 443, 88 I. C. 672, [1925] C. 

Pickering v. Stephenson [1872] 14 Eq. 322. 

Studdert v. Grosvenor [1886] 33 Ch. D. 528. 

Parker v. Mackenna [1874] 10 Ch. App. 96. 

Hirsche v. Sims [1894] A. C. 654. c „ nami 7 Ph 254. 

George Newman &. Co. [1895] 1 Ch. 674 ; but see Innes &. Co. [ 1 

A. G. for Canada v. Standard Trust Co. [1911] A. C. 498. 

Postage Stamp Stc. Co. [1892] 3 Ch. 566. , • v Barnes; 

Olympia Ltd. [1898] 2 Ch. 153, [1900] A. C. 240, sub nom Giuckstem v. “ 

Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] Z tn. fl90l j 

Overend and Gurney Co v. Gibb [1872] 5 H. L. 480 ; Dovey v. Cory 1W 
A. C. 477 ; New Mashonaland Co* [1892] 3. Ch. 577. 

Brazilian Rubber Estates [1911] 1 Ch. 425. 

Joint Stock T. &. F. Corpn. [1912] S. J. 272. 


590 


INDIAN COMPANIES ACT 


[ S. 235 


books and is entitled to rely on accounts kept and audited by duly authorized 
officers 1. ' 

A director cannot set off a debt due to him from the company against his liability 
to pay damages for misfeasance 2. 

Distribution of moneys to the shareholder in the shape of dividends or profits 
Payment w hen in fact no profits are being earned, is misapplication of the company’s 

funds. When the directors blindly trust a dishonest manager and allow 
themselves to be in utter ignorance of the affairs of the company, they 
cannot escape liability although they are not dishonest 3. So the auditors who, if they 
had done their dury, would readily have discovered the true state of affairs, are similarly 
liable 3. But where a director in assenting to the payment of dividends out of capital 
and to advances on improper security honestly relied on the judgment, information and 
advice of the chairman and general manager by whose statements he was misled 
and whose integrity, skill and competence he had no reason for suspecting, it was held 

by the House of Lords that he was not negligent of his duties as director and was not 
liable on the winding up 4. 

A misfeasance summons may be brought against promoters in respect of undisclosed 
profits received by them 5. As to who is or who is not a promoter 
see notes to s. 100 ante and Thiruvenkatachariar v. Velu M udaliar 6. Such 
summons may be brought against directors where they have received money from 
promoters in pursuance of an agreement to indemnify against loss on qualification 
shares 7, or where they have received money from vendors to the company to pay for 
qualification shares 8. They are also liable for presents or remuneration improperly 
received out of the assets of the company 9. As to travelling expenses taken by 
directors see the case noted below 10. Directors and promoters, who do not disclose 
the fact that they are vendors of property, are guilty of a breach of duty and the coni' 
pany has a remedy against them even on a misfeasance summons 11. In all cases in 
which a director becomes entitled to profits in fraud of the company, the latter can 
recover the amount of the commission or bribe not only from the director but also 
from the person giving the bribe 12. The principle that a person in a fiduciary posi' 
tion must not make secret profits is based not on actual fraud but on motives of public 
policy 13. Directors of an insolvent company cannot use their powers to benefit thenv 
selves in view of an approaching winding up 14. 

A misfeasance summons is the proper mode of procedure where shares or 


Promoters. 
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Denham & Co. [1883] 25 Ch. D. 752. 

Ex p. Pelly [1882] 21 Ch. D. 492. 

Union Bank, Allahabad [1925] A. 519, 47 All. 669, 23 A. L. J. 473. 

Dovey v. Cory [1901] A. C. 477. 

Gluckstein v. Barnes [1900] A. C. 240 ; re Jubilee Cotton Mills [1923] 1 
Ch. 1* 

[1937] M. 154. 

Archer’s case [1892] 1 Ch. 322 C. A. 

Postage Stamp <Scc. Co. (supra). 

London Gigantic Wheel Co. [1908] 24 T. L. R. 618 C. A. 

Young v. Naval Co-operative Society [1905] 1 K. B. 687. 

Leeds and Hanley Theatres [1902] 2 Ch. 809 C. A. 

P/ant £ Gold Exploration <S*x. Syndicate [1900] 1 Q. B. 233, 248 ; Horenden v, 
Millhoff [1900] 83 L. T. 41 ; Salford Corpn. v. Lever [1891] 1 Q. B. 168. 

Bray v. Ford [1896] A. C. 44. 

Syke’s case [1872] 13 Eq. 255 ; Gibert’s case [1870] 5 Ch. App. 559. 
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Mlsfeas- 
ance sum¬ 
mons— 
where pro¬ 
per proce¬ 
dure. 


debentures have been improperly issued to directors at a discount or under¬ 
value 1, or where directors have improperly paid dividends out of capital 2 , 
or where they have knowingly allotted shares to infants 3, or where they 
have improperly received director’s fees 4, or where they have generally 
acted ultra vires 5. But where the misfeasance is an act which is not ultra 
vires or dishonest, directors are not liable unless it is shown that they did not really 
exercise their judgment 6. If they act within their powers with such care as is reason¬ 
able to be expected from them, they are not liable 7. Where however the act is ultra 
vires, the directors, although they have acted quite honestly, are liable to replace the 
moneys which have been misapplied 8 unless they have acted after making proper 
enquiries and exercising due care and on reasonable grounds in which case they are not 
liable even for paying dividends out of capital 9, or improperly investing or paying away 
the company s money 10 , or where they have improperly received commission 11 or 
where an act benefiting the directors is a fraudulent preference 12. Facts which may 
9how imprudence in the exercise of powers, undoubtedly conferred upon directors, will 
not subject them to personal responsibility. The imprudence must be so great and mani¬ 
fest as to amount to crassa negligentia 13. 

Where the alleged misfeasance consists of an act which is not ultra vires the 
Where not com P an y* an ^ not fraudulent or dishonest, the directors are not liable 
ultra vires. urdes3 it be shown that they did not really exercise their discretion and 

judgment as such directors, and the omission to do so resulted in loss or 
damage to the company 14. 

Where a misfeasance summons against a director was dismissed with costs, the 
Where Court intimated in a ca 9 e 15, that as there were many circumstances 

tances S requiring investigation, the liquidator had only done his duty in bringing the 

require in- matter before the Court and that no difficulty should be placed in the way 
vestigation. of his recouping himself out of the assets. 

Where the liquidator allows the company to be dissolved before its debts have been 
paid, he commits a breach of his statutory duty and is liable in damages to the creditors 

16. Where assets have been distributed without regard to a creditor’s 
tot^s'mls- c ^ a ‘ m > ^e ma y> even after dissolution of the company, obtain in an action 

feasance. damages against the liquidator for breach of his duty 17. In such a 

case he may be brought to account on a misfeasance summons if the 
creditor is the Crown 18. But generally speaking where the company has been dissolved, 
the remedy by misfeasance application no longer exists 17. The liquidator in a 


1. London and Colonial Finance Corpn. [1897] 13 T. L. R. 576 C. A. 

2. Dovey v. Cory [1901] A. C. 477. 

3. Crenver &.c. Co., ex. p, Wilson [1872] 8 Ch. App. 45. 

4 . Public Supply Assn. [1880] W. N. 106. 

5. New Mashonaland Exploration Co. [1892] 3 Ch. 577. 

6 . Ibid. 7 . National Bank of Wales [1899] 2 Ch. 629. 

8 . Re Sharpe [1892] 1 Ch. 154 C. A. rini ,, 

9 . Kingston Cotton Mills Co. [1896] 2 Ch. 279 C.A : Daulat Rai v. Emperor [1913J 

29 !• C. 105, 16 Cr. L. J. 473. 10. Lands Allotment Co. [18941 1 Ch. 616 C.A. 

11* 2? f ° rd &c * Society [1887] 35 Ch. D. 502. 

12 . Washington Diamond Mining Co. [1893] 3 Ch. 95 C. A. 

\a S ver w d Gurne V Co. v. Gibb [1872] 5 H. L. 480. 

14. New Mashonaland Exploration Co. (supra). 

15. Claridge’s Patent Asphalte Co. [1921] 1 Ch. 543 at p. 549. 

V Ltd - v * Coxeter [1913] 29 L.T.R. 355. 

17. Pulsford v. Devenish [1903] 2 Ch. 625. 

18 . New Zealand J. S. and General Corpn. [1907] 23 T. L. R. 238. 
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voluntary winding up is not, apart from negligence, liable for wrongly admitting a 
claim by an alleged creditor ; but where the liquidator does not fulfil his duty of 
properly investigating the claim, he is liable for misfeasance especially where the claim is 
an invalid one 1 . 


The question as to the liability of a liquidator who without negligence allowed 
proof of a person having no legal claim was left open by the Court of Appeal in England 
in Windsor Steam Coal Co. 2. A high standard of care and diligence is however required 
from a liquidator in a voluntary winding up. It is his duty to investigate the validity of 
the proofs, and where this duty is not discharged the liquidator cannot escape liability. 
The articles of a company not being a contract between the company and its liquidate! 
do not give protection to liquidators, but this section gives a wide discretion to the Court 
3. Following Sunlight I. G. L amp, Ltd . 4 Maugham, J. in the last cited case held 
that the liquidator should be ordered to contribute, by way of compensation, only 
such a sum as would enable all creditors to be paid in full with interest at 5 p. c. 
The position of a liquidator examining a proof for admission or rejection is the 
same as that of a trustee in bankruptcy as decided in In re Van Laun 5. 


An auditor who is duly appointed by a general meeting and not casually called in 
as occasion may require is an officer of the company within the meaning 
Auditor’s t hi 9 3 ection 6 . A misfeasance summons is a proper remedy when an 
ance? auditor by his neglect of duty has caused property of the company to be 

improperly paid away, as for instance, in dividends 7. See notes to s. 144. 

The question however whether the auditors are to be considered as officers of the 
A d'tor company must be decided with reference to each company by a consb 

whether deration of the particular facts and especially by reference to the articles 

officer or association 8 . Where a person has been appointed auditor and in 

not * pursuance thereof does the work of audit, he cannot be heard to say that 

his appointment was invalid or irregular 9. As to whether an auditor is an officer 
within the meaning of a particular clause in the articles of association see notes to s. 144. 

If the auditor fails in his duty of examining the books of the company carefully and 
satisfying himself that they show the true financial position, the auditors 
Where w m be jointly and severally liable with those who are responsible for the 

liable. management of the company, although he is not guilty of any dishonesty 10 * 

Neither bankers nor solicitors are officers of a company within the meaning of this 
Bankers section 11, but if the solicitor has other duties and occupy a different 

solicitors position from that of a purely legal adviser, he may come within the section 

& bro- 12 . In Liberator P. B. B. Society 12 Cave J. observed: “It seems to roe 

k erS * that merely because he was appointed solicitor to the society, without more, 

the solicitor does not become an officer of the society any more than it has been e 


1 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

12 . 


2. [1929] 1 Ch. 151 


Home and Colonial Insurance Co. [1930] 1 Ch. 102. 

Home and Colonial Insce. Co. [1930] 1 Ch. 102. 

[1900] 16 T. L. R. 535. 

[1907] 2 K. B. 23. , _ , r. n k 

D’Connell v. Himalayan Bank [1896] 18 All. 12; London and General ban* 

[1895] 2 Ch. 673. 

Lopdon and General Bank (supra). _ T _ . Q1 1R T r 997 . 

Lovelock and Lewes v. Malabar T. <Sl S. Mills [1913] 13 M. L. T. 282, lo • 

Ibid and Stuart Smith v. Bank of Burma [1914] 24 I- C. 431. . g ^ 

Union Bank, Allahabad (supra). 11. Carter’s case [1886] 31 Ch- V. 

Liberator &.c. Society [1894] 71 L. T. 406. 
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that a banker does, if he Is appointed banker to the society. All these persons render 
services to the society, but they cannot be said to be in the employment of the society so 
as to make them officers.” There is no difference in the position of a broker to a company 
whose duties are confined to dealing with its shares and the position of its banker who 
has to deal with the moneys of the company. Therefore a broker is not an officer of the 
company and does not come under this section 1. 


Practice. 


Where a firm is entrusted with the management of a company, it cannot escape 
Managing liability for misfeasance or non-feasance merely by calling itself “managing 
agents. agents’* instead of “managers” 2. 

The compensation which under this section may be assessed against a defaulting 
Compensa- director or other officer of a company is of the nature of damages. It is 

be hithe* thercfore necessary that the loss of the company in respect of which 
nature of compensation is asked for should be direct and not a remote and more or 
damages. less speculative consequence of the misfeasance 2. 

The practice of allowing witnesses on the trial of misfeasance summonses to give 
their evidence in chief by affidavits prepared or settled for them by others 
in cases where real disputes of facts exist or where various charges ot 
misfeasance or breaches of trust are involved, is open to grave objection 3. A misfeasance 
summons ought to be set down in the witness list as soon as the points of claim, defence 
and reply have been delivered 4. 

If the official receiver or liquidator institutes proceedings for misfeasance, the 
Costs. Court has jurisdiction to order him personally to pay costs 5. 

It seems that the Court has no jurisdiction to set aside a contract between the 
company and a director or promoter, and even if it has, such jurisdiction will not be 

ordinarily exercised 6. The jurisdiction under this section is discretionary 
Jurisdic- and w h erc a n th e creditors are satisfied and a large majority of the con- 

tributorise9 are prepared to waive any claim against the directors for an 
alleged secret profit, the Court may in its discretion refuse relief under this section in 
respect of the claim 7. 


tion. 


The section i9 not confined to claims the successful assertion of which will increase 
Contribu- *be asset3 °f the company, and an individual contributory, who has suffered 
tory’s damage by the act of the liquidator, may bring an action against the 

remedy. liquidator 8. 

Moneys recovered under this section for misfeasance may be assets for debenture- 
holders to whom the company has issued debentures charging all its undertakings, present 
and future 9. * 

Though a director has no right to set off a debt due to him from the company 


1. Thiruvenkatachariar v. Velu Mudaliar [19371 M. 154- 

2. Totaram v. Emp. [1916] 17 Cr. L. J. 306, 35 I. C. 482. 

3. Practice Notes [1921] W. N. 356. 

4 . Practice Notes [1922] W. N. 294. 0 aami v 

5. Bank of Multan v. Hukumchand [1923] 71 I. C. 899 ; but see Ramasami 
Sriramulu [1896] 19 Mad. 149 and D'Connell v. Himalayan Bank (supra;. 

6. Centrifugal Butter Co. [1913] 1 Ch. 188. 

7. Joseph Hargreaves Ltd. [1900] 1 Ch. 347. 

8. Hills Waterfall See. Co. [18961 1 Ch. 947. 

9. Anglo-Austrian Sec. Union [1895] \ Ch. 89L 

75 
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Set off in 

regular 

suit. 


against a claim under this section which provides a summary remedy 1, 
he is entitled to set off the amount due to him when a regular suit is 
brought by the company in respect of the claim 2. 

Claims in respect of misfeasance being choses in action pass under an assignment 

Choses in of all its assets, property and effects 3. They may be sold 3. 
action. 

An application under this section is in the nature of a plaint and the proceedings 
are judicial proceedings ; but the provisions of the Code of Civil Procedure are in¬ 
judicial applicable, because express provisions for its contents and the formalities 
proceed- connected therewith are provided for by the Act and the rules made 
ings. thereunder 4. As to the contents of such a petition see the last cited 

case and the Rules framed by the different High Courts. Proceedings under the Act 
are proceedings in a Court of civil jurisdiction within the meaning of s. 141 of the Code 
of Civil Procedure, and a liquidation Court in which a misfeasance proceeding is pending 
can, in a proper case, make an order for attachment before judgment under Or. 38, 

R. 5, C. P. C. 5. 

Where in proceedings under this section against certain persons, the matters alleged 
against some of them are entirely different from those which are the subject matter 

of the investigation against others, the claims against all cannot be tried 
jointly on principles under O. 2, r. 6, C. P. C. 4. 

A representative or an executor of a promoter, director and such other person 
Represen- cannot be brought within the purview of this section. The liquidator may 
tative. however bring a regular suit against such a representative 6. 

In the case of death of a director his estate remains liable for any breach of trust he 
Effect of has committed 7, but not for negligence 8, trespass or deceit 10 unless 

his estate has benefited by the fraud 9. Where a director has been guilty 
of misconduct in sanctioning a loan fraudulently and in violation of the rules, a suit 
against him by the company for compensation is not one merely for tort but is one for 
breach of fiduciary obligation towards the company. Even if it is viewed as a suit for 
tort, the right to sue survives on his death against his legal representatives by the 
application of s. 306 of the Succession Act 10. 

If the directors, without the knowledge of the shareholders, vote and pay them' 
Liability selves out of the company’s funds commissions on purchases and sales, and 
tors!^ 0 make no mention of it in their report and balance-sheet, they are liable 

to repay the amount with interest 11. Where the directors permitted the 

-£— y 0 commence b usiness inspite of their knowledge that permission to do so had 

1. 


Joint trial. 


death. 


2 . 

3. 


519 ^ 502 and 507 ; Flitcroft’s case (1882] 21 Ch. D- 

Ahmed ab ‘^ C Su w\ Assn ' I 1884 ! 27 Ch - D * 322 ‘ 

. Totaram v. Em, 
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g Mwi 1 Ch. 354 , s,S Mining Co. v. G„„, (18811 17 Oh¬ 
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11. US KstS'te IHCh. grig- 1 118 J5 1 0- 70S. 



S. 235 ] 


INDIAN COMPANIES ACT 


595 


been obtained owing to false declaration and that the directors had not paid what was 
due in respect of their respective shares and consequently the company suffered loss, 
the directors were liable to make repayment under this section. The directors must be 
deemed to know the law 1. 

A director is liable for the acts of his co-directors, if knowing that they intend to 

Co direc comm ^ a breach of trust he does not, by applying for injunction or other- 
tors. wise, prevent it 2. But a director, who has in fact retired, is not liable 

for subsequent acts or statements 3. Nor is an innocent director liable 
for the fraud of his co-directors in issuing to the shareholders false and fraudulent 
reports and balance-sheets, if the books and accounts of the company have been kept 
and audited by duly appointed and responsible officers and he has no ground for suspect¬ 
ing fraud. Consequently if such a director has received dividends declared and paid 
in pursuance of such reports and balance-sheets, such dividends having been in fact 
payments of capital, he cannot be called upon to repay the dividends so paid 4. 

But a director, who knowing the improper character of a transaction contents 
himself with protesting only, stands in no better position than his fellow directors 5. 
He cannot escape liability by professing ignorance of a state of affairs which he might 
have learnt from the books of the company 6. Where the debtor does not pay his 
debt, and the loan is tainted with dishonesty of the directors, they must be held responsi¬ 
ble for the debt which is found to be bad 7. The question whether a particular debt 
is worth pursuing by suit or in execution is however largely a matter of discretion in the 
hands of business men, and the Court cannot hold managers responsible for every 
unrecovered debt merely because steps by way of suit were not taken 8. 

A director can maintain a suit for contribution against his co-directors in respect 
Contri ^ ama £ es P a ^ under this section and the liability to contribute survives 

bution. * n t ^ le case death of a co-director 9. But where two directors join in 

signing a cheque whereby a part of the company’s funds is used for a 
purpose not authorized by the articles and one of the directors is subsequently 
compelled to replace the money so used, he cannot recover contribution from the other 
if the money has been applied for the sole benefit of the director claiming contribution 
even if the other director has assented to its being so used 10. 

A misfeasance proceeding under this section^ is ij^rely an examination by the 
Court into the conduct of an officer of the coiQfMriy, and as a result of that 
examination the Court may order the officer to restore the money or the 
property of the company as the Court may think just. Such proceedings cannot be said 
in any way to be a “suit or other legal proceeding” within the meaning of s. 280. 
Hence on this ground as well as on the ground of public policy an official liquidator 
who files a misfeasance summons cannot be required to furnish security for costs 11. 


Suit. 


1 . 

3. 

4. 

5. 

6 . 


7. 

8 . 

9. 

10 . 

11 . 


2. Lands Allotment Co. [1894] 1 Ch. 616. 


Doss v. Connell [1937] M. 124- 
Dovey v. Cory [1901] A. C. 477. 

Denham &. Co. [1883] 25 Ch. D. 752. , fl oo,n 

Joint Stock Discount Co. v. Brown [1869] 8 Eq. 381 ; Ramskiil v. Edwar l 

31 Ch. D. 100. pL n 

Turquand v. Marshall 11868] 6 Eq. 112 ; Esparto Trading Co. [1879 

191, 204 i Land Credit Co. of Ireland v. Fermoy [1869] 8 Eq. 7, Hi Marzetn . 

case [1880] 42 L. T. 206. , £r . T n 7^0 

Peoples Bank of Northern India v. Hargopal [1936] L. 271, 160 I. • • 

Venkatachalapathi v. Guntur Cotton &c- Mills [1929] M. 353, 115 . 

Ramskiil v. Edwards (supra). 

Walsh v. Bardsby [1931] 47 T. L. R. 564. no 

Official Liquidator v. Liaqat [1933] A. 205, [1933] A. L. J. 199. 
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The onus is on the pliantiff to prove misfeasance X- As to the measure of damages 
Onus see tbe case note< ^ b e l° w 2. 

An order allowing an amendment of a petition made under this section entirely 
Amend- altering its character by introducing grave questions of fraud after a period 


of two and a half years has been held to be highly unjudicial 3. 


ment of 
petition. 

As to the power of the Court to grant relief to a director who has been guilty of 
negligence or breach of trust see s. 281. 


236. If any director, manager, officer or contributory of any 
Penalty for company being wound up destroys, mutilates, alters or 


falsification falsifies or fraudulently secretes any books, papers or 
of books, securities, or makes, or is privy to the making of any 
false or fraudulent entry in any register book of account or 
document belonging to the company with intent to defraud or 
deceive any person, he shall be liable to imprisonment for a 
term which may extend to seven years, and shall also be liable 
to fine. 


quent 

directors. 


It is not correct to hold that charges of falsification of accounts or forgery against 
the persons mentioned in this section can only be tried under this section. A penal 
enactment in a special Act is no bar to a prosecution under the Penal Code 4» 

237. (i) If it appears to the Court in the course of a winding 

Prosecution U P or subject to the supervision o/, the Court that any 
of deUn- past or present director , manager or other officer , or any 

member , of the company has been guilty of any offence in 
relation to the company for which he is criminally liable , the 
Court may , either on the application of any person interested in the 
winding up or of its own motion , direct the liquidator either himself to 
prosecute the offender or to refer the matter to the registrar . 

( 2 ) If it appears-tf ’ the liquidator in the course of a voluntary 

win ing up that any past or present director , manager or other officer , 

or any member of the company has been guilty of any offence in rela* 

tion to the company for which he is criminally liable , he shall forth 

wi report the matter to the registrar and shall furnish to him such 

information and give to him such access to and facilities for inspecting 

. n .7 a m £ c °pies of any documents , being information or documents 

™ e P° ssessi °n or under the control of the liquidator relating to the 
matter in question, as he may require. 

tvnrU Where any report is made under sub-section ( 2 ) to the regis* 
m ’ 1 f j . thinks fit, refer the matter to the [Central Govern* 
or further inquiry , and the [Central Government ] shall thereupon 


1 . 

2 . 

3 . 

4 . 


Cavendish-Sentinck v. Fenn (supra). 

San a e r e rK tt0 . n M * iIs [^23] 1 Ch 1, 22. 

Bm D e nr ha n d U Pu iy ab Industrial Bank [1929] L. 710. 

Pc or v. Bishan Shahai [1937] A. 714, [1937] All. 779, [1937] A. L. J. 1 
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investigate the matter and may, if they think it expedient, apply to the 
Court for an order conferring on any person designated by the [Central 
Government] for the purpose with respect to the company concerned all 
such powers of investigating the affairs of the company as are provided 
by this Act in the case of a winding up by the Court . 

(4) If on any report to the registrar under sub-section (2) it 
appears to him that the case is not one in which proceedings ought to 
be taken by him, he shall inform the liquidator accordingly, and there¬ 
upon, subject to the previous sanction of the Court, the liquidator may 
himself take proceedings against the offender. 

(5) If it appears to the Court in the course of a voluntary wind¬ 
ing up that any past or present director, manager or other ojpcer, or 
any member, of the company has been guilty as aforesaid, and that no 
report with respect to the matter has been made by the liquidator to t e 
registrar, the Court may, on the application of any person intereste in 
the winding up or of its own motion, direct the liquidator tomake sue 
a report, and on a report being made accordingly, the provisions oj t is 
section shall have effect as though the report has been made in pursu¬ 
ance of the provisions of sub-section (2). 

(6) If, where any matter is reported or referred to the registrar 
under this section, he considers that the case is one in whic a P ro ^ u 
tion ought to be instituted, he shall place the papers before t e 

cate General or the public prosecutor and if advised to 0 so in 

proceedings. * * . . 

Provided that no prosecution shall be undertaken without 
the accused person an opportunity of making a statemen in 
the registrar and of being heard thereon . # 

4 ^ ^ 

[(7) Notwithstanding anything contained in 
Act, 1872, when any proceeding are .manned and* thts seetm a 

shall be the duty of the liquidator and of every off hroceedings) 

company pas, and present (o.ker ikon eke,Vi. 
to give all assistance in connection with t p section the 

reasonably able to give, and for the purposes 0 t0 include 

any banker or legal adviser of the company and any person emp ^ 
by the company as auditor, whether that person is or is not an 

of the company .] 



eA-saton, and where any sock application « ,^,’^Iec. 
liquidator, the Court may, unless it appears that the ja 
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to comply was due to the liquidator not having in his hands sufficient 
assets of the company to enable him so to do, direct that the costs of 
the application shall be borne by the liquidator personally. 

By the Companies (Amendment) Act, 1936, this section has been substituted for 
Amend- the original s. 237. It reproduces s. 277 of the English Act of 1929. For 
ments. it3 e ff ect see Introduction. In sub-s. (3) the words “Central Government” 

within square brackets have been substituted for the words “Local Government” by the 
Government of India (Adaptation of Indian Laws) Order, 1937 which came into force 
on 1st April, 1937. But with effect from 1st April, 1938 the Central Government has 
entrusted to Provincial Governments its functions under this section—see Gazette of 


India dated 26th March, 1938, Part I, p. 440. The original s. 237 was as follows 


237. (1) If it appears to the Court in the course of a winding up 

Prosecu- ky or subject to the supervision of the Court that any past or 
tion of present director, manager, officer or member of the company 
delinquent has been guilty of any offence in relation to the company for 
directors, which he is criminally responsible, the Court may, on the 
etc * application of any person interested in the winding up, or of 

its own motion, direct the official liquidator or the liquidator (as the case 
may be) to prosecute for the offence, and may order the costs and expen¬ 
ses to be paid out of the assets of the company. 

(2) If it appears to the liquidator in the course of a voluntary 
winding up that any past or present director, manager, officer or member 
of the company has been guilty of any offence in relation to the company 
for which he is criminally responsible, the liquidator, with the previous 
sanction of the Court, may prosecute the offender, and all expenses pro¬ 
perly incurred by him in the prosecution shall be payable out of the 
assets of the company in priority to all other liabilities. 


By the amending Act II of 1938 which received the assent of the Governor General 
on 26th February, 1938 the following further amendments have been made in this section, 
namely : In sub-s. (6) after the words “institute proceedings” the words “and it shall 
be the duty of the liquidator and every officer and agent of the company past and 
present (other than the defendant in the proceedings) to give him all assistance in 
connection with the prosecution which he is reasonably able to give” have been omitted; 
after the proviso the following paragraph has been omitted : “For the purposes of this 
t on, the expression agent in relation to a company shall be deemed to include 
y A■ °^ e g a l adviser of the company and any person employed by the company 
w ether that person is or is not an officer of the company” ; after sub-s. (6) 
section 7 within square brackets has been inserted; and the former sub-s. (7) 
^ . i nUm CreC ^ 39 3U k' 3, (8) and in that sub-section so re-numbered the words and 

f j „ C m square brackets have been substituted for the words and figure “sub-sec- 


er to determine whether leave ought to be given to institute criminal 
What the procee dings under this section and whether the costs of the prosecution 
Court will ou ght to be paid out of the assets of the company, the Court will consider 

whether it ig a case in which an honest and upright man, desiring as a 
hi« 8 ° 0d citizen °I doing his duty by the State, would feel that he ought, at 

^^l^£^^^J^®dtnte^prosecution 1. __ 

fl8841°S/\P 1 i^ e rF i ? anct Cor P n - [1903] 1 Ch. 728 ; Charles Denham &. Co. 

1 WJ W * N * 122 ’ 51 L. T. 570, 53 L. J. Ch. 113. 


1 . 
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The law in thi9 respect wa9 laid down by Buckley J. in London and Globe Finance Corim. 
[1903] 1 Ch. 728 in the following words : “1 have next to consider upon what principles 1 
ought to exercise the power given me by s. 162 of the Companies Act, 1862, to direct the 
official receiver to institute and conduct a prosecution at the expense of the assets. 
It is obvious that no one legitimately can or ought to institute a criminal prosecution 
with a view to his personal profit. Neither should a prosecution be instituted from 
motives of vengeance against the offender. The motives of every prosecution ought to 
be to inflict punishment upon the criminal for the proper enforcement of the law and 
for the advantage of the State, and with a view to deter others from doing the like. 
From the prosecution, no doubt, there may arise benefit to the prosecutor in the sense 
that if he be a person interested in commerce, it may be to his advantage to enforce 
commercial morality. But except in this sense the personal advantage of the prosecutor 
is not to be regarded” —at p . 733. 

Then again : “Next affirmatively, what are the considerations which ought to 
govern it ? If the person at whose expense the prosecution would be instituted were 
not a class but were a single person, and that person were an honest and upright 
man desirous as a good citizen, of doing his duty by the State, are the circumstances 
such as in discharge of that duty he would feel that he ought at his own expense and 
to his own loss to institute a prosecution ? Not in every case in which a criminal 
offience has been committed would such an one think it his duty to prosecute. The 
question to be answered : Would he in the case think his duty to the State require 
him to prosecute ? If that question be answered in the affirmative, then upon princip e 
I think that the Court ought to direct a prosecution. Further I think that the Court 
can, and in a proper case ought to, direct a prosecution without the assent, and even 
notwithstanding the dissent, of the class or many of the class at whose expense 
prosecution would be instituted. It is noticeable that the section provides that t e 
Court may act ‘of its own motion.’ No principle suggests itself to me upon w 
the Court ought ‘of its own motion’ to direct a prosecution other than that above 

indicated’—at pp. 734'35. 

The jurisdiction of directing a prosecution of directors or officers for o enc ^ 9 
Turisdic- relation to the company for which they are criminally responsi e 
tion un- unfettered and may be exercised by the Court when it is satis e ^ 
fettered. a p r i ma facie case in support of the application has been made out, ^ 

allowing the application to stand over to enable evidence to be adduced in oppos 

The offences specially dealt with in regard to companies are those r n 

ss. 236 and 282. The Act however nowhere lays down that there can be no prose 

on a criminal charge otherwise than upon a direction by the company u g 

A de facto manager is liable to be punished for publishing false statements 


intent to deceive or defraud 3. 

An appeal lies from an order under this section 4* See notes to s. 

238 . If any person, upon any lamination UP°« 


Penalty 
for false 
evidence. 


ir any person, upun any .. ; j os ^ 

authorised under this Act, or in any affidavit, d p 
tion or solemn affirmation, in or about the w nding P 

of any company under this Act or otherw.son or 


1. Charles Denham &. Co. (supra). n<n71 a 714 [19371 A. L. J- I073 - 

2. Emperor v. Bishen Sahai [19371 Ah. 779, [19371 A. 

3. King v. Lawson [1905] 1 K. B. 541- 

4. Shewram v. Lobo [1931] S. 120, 132 I. C. 474. 



600 


INDIAN COMPANIES ACT 


[ S. 238A 


about any matter arising under this Act, intentionally gives 
false evidence, he shall be liable to imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 

Sec ss. 195 &. 196 and notes thereto. 


(b) 


(c) 


238 A. (i) If any person, being a past or present directory 
managing agent, manager or other officer of a company which at 
Penal the time of the commission of the alleged offence is being 
Provisions, wound up, whether by or under the supervision of the Court 
or voluntarily, or is subsequently ordered to be wound up by the Court 
or subsequently passes a resolution for voluntary winding up — 

(a) does not to the best of his knowledge and belief fully 
and truly discover to the liquidator all the property, real 
and personal, of the company, and how and to whom 
and for what consideration and when the company 
disposed of any part thereof, except such part as has 
been disposed of in the ordinary way of the business of 
the company ; or 

does not deliver up to liquidator, or as he directs, all 
such part of the real and personal property of the 
company as is in his custody or under his control, and 
which he is required by law to deliver up ; or 

does not deliver up to the liquidator, or as he directs, 

a l books and papers in his custody or under his control 

e onging to the company and which he is required by 
law to deliver up ; or 

within twelve months next before the commencement 

of t e winding up or at any time thereafter conceals any 

part of the property of the company to the value of one 

un re rupees or upwards or conceals any debt due 
to or from the company ; or 

within twelve months next before the commencement of 
e win mg up or at any time thereafter fraudulently 

7 ?art P ro P ert y of the company to the 

value of one hundred rupees or upwards ; or 

mates any material omission in any statement relating 
to the affairs af the company ; or 

knowing or believing that a false debt has been proved 
y any person under the winding up, fails for the period 
of a month to inform the liquidator thereof; or 

a ter the commencement of the winding up prevents the 
ro uction of any book or paper affecting or relating to 
e P ro P ert y or affairs of the company ; or 


(d) 


(e) 


(/) 

(&) 


00 
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(i) within twelve months next before the commencement of 
the winding up or at any time thereafter, conceals, des¬ 
troys, mutilates or falsifies, or is privy to the conceal¬ 
ment, destruction, mutilation or falsification of any book 
or paper affecting or relating to the property or affairs of 
the company ; or 


(j) within twelve months next before the commencement of 
the winding up or at any time thereafter makes or is 
privy to the making of any false entry in any book or 
paper affecting or relating to the property or affairs of 
the company ; or 

( k ) within twelve months next before the commencement of 
the winding up or at any time thereafter fraudulently 
parts with, alters or makes any omission in, or is privy 
to the fraudulent parting with, altering or making any 
omission in, any document affecting or relating to the 
property or affairs of the company - 9 or 







76 


after the commencement of the winding up or at any 
meeting of the creditors of the company within twelve 
months next before the commencement of the winding 
up, attempts to account for any part of the property of 
the company by fictitious losses or expenses ; or 


has within twelve months next before the commence¬ 
ment of the winding up or at any time thereafter, 
by any false representation or . other fraud, obtained 
any property for or on behalf of the company on credit 
which the company does not subsequently pay for ; or 


thin twelve months next before the commencement of 
i winding up or at any time thereafter, under the 
Ise pretence that the company is carrying on its 
siness, obtains on credit, for or on behalf of the 
mpany, any property which the company does not 

bsequently pay for ; or 

thin twelve months next before the commencement of 

e winding up or at any time thereafter pawns, pUdg 
disposes of any property of the company which has 
en obtained on credit and has not been paid for, 
iless such, pawning, pledging or disposing 
Unary way of the business of the company , 

guilty of any false representation or of 

z purpose of obtaining the consent of the credito I 
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242. (i) When a company has been wound up and is 

Disposal of about to be dissolved, the documents of the company 
documents and of the liquidators may be disposed of as follows 

of company. ( that [$ tQ say ) ._ 


(a) in the case of a winding up by or subject to the 
supervision of the Court, in such way as the Court 
directs ; 

(£>) in the case of a voluntary winding up, in such way 
as the company by extraordinary resolution directs. 

( 2 ) After three years from the dissolution of the company, 
no responsibility shall rest on the company or the liquidators, 
or any person to whom the custody of the documents has been 
committed, by reason of the same not being forthcoming to any 
person claiming to be interested therein. 


Power of 
Court to 
declare dis¬ 
solution of 
company 
void. 


In sub-aec. (2) it is “five years” in the English Act. 

In the case below 1, when the company had been dissolved after a voluntary 
Voluntary winding up, the liquidator was ordered to produce documents upon the 
winding up. footing that they were under his absolute control. 

243* ( 1 ) Where a company has been dissolved, the Court 

may at any time within two years of the date of the 
dissolution, on an application being made for the pur¬ 
pose by the liquidator of the company or by any other 
person who appears to the Court to be interested, 

r t A* 1 -l a j 0 , er > u P° n such terms as the Court thinks 
f™ g ; he dissolution to have been void, and thereupon 

comnanv hnr/ n ^ S f ta ^en as might have been taken if the 

company had not been dissolved. 

the ^order^ ^ t ^ ie P erson on whose application 

of the order twenty-one days after the making 

and if°that* Z " W ?\ the registrar certified copy of the order, 

not exceedinp*fiff S ° n ^ ai s r so to do, he shall be liable to a fine 
continues. g ^ ru pees for every day during which the default 


Scope!' ^^dedatd cL (d) > 9ub ' 3 ’ (1) ° f s ‘ 154 Cann0t , 1 

y virtue of the present section as s. 154 occurs in PaTt I 

Upon t 3 SCCti0n ° CCUrS ^ Part V 2 * 
the Court can derl^ Wit ^ in two Y ear s of the liquidator or any interested .p.erso 

are t e dissolution void and stay all proceedings 3. 


1 . 

2 . 

3. 


L. T. 203 ; but si 


I.S. KS 35 L - ’• ' 3 “. 13 

Eastern In vestment'Co. fTch.is?. 01116 "' 9 [1940] A ’ C 1014 at P ' 1021 ' 
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An order of dissolution cannot be set asside on the ground of fraud unless fraud 
is alleged and proved. By whatever procedure it is sought to overthrow a 
1 Fraud * judgment on the ground of fraud, the fraud must be definitely alleged and 
its particulars unequivocably stated 1. Fraud like any other charge of a criminal offence, 
whether made in civil or criminal proceedings, must be established beyond reasonable 
doubt. A finding as to fraud cannot be based on suspicion and conjecture 2. 

Where a company is revived by order of the Court after dissolution, its rights prior 
to the dissolution are not affected 3. As to who are the persons interested 

prior* to see case noted below 4. 

dissolu- The dissolution does not debar the liquidator from taking action in 

tion. respect of assets realized after the dissolution 5. Where the liquidator 

within two years from its dissolution presented a petition in which he craved the Court 

to declare the dissolution void, so as to enable him to grant a title to a 
solution!* certain property which belonged to the company and had been sold subse- 

quent to the dissolution, the decree so craved was granted 6. 

An order under this section declaring the dissolution of a company to have been 
void does not affect the validity of proceedings taken during the interva 
Effect of between the dissolution and its avoidance 7. But where the landlor o 

the company re-enters and grants lease to another person of the demi 
property, the lease is not valid if subsequently the Court declares t 

resolution for winding up as void 8. 

Where the assets might be bona vacantia, upon an application on the S™ und 
R na there were undistributed assets of the dissolved company, the ourt 

vacantia, that the Attorney-General on behalf of the Crown should be serve 

For the form of an order under this section see the case noted below 1 

if the 


declara¬ 
tion. 


Informa¬ 
tion as to 
pending 
liquida¬ 
tions. 


244. (i) Where a company is being wound up 

winding up is not concluded within one Y ear a JJ er ' 
commencement, the liquidator shall, once m 

and at intervals of not more than twelve months, until t^ 
winding up is concluded, file in Court o 
registrar, as the case may be, a statement in P 

ed form and containing the prescribed wlth 

to the proceedings in and position of the liquidation. 

( 2 ) Any person stating h im se 1 f 1 n w r 111 n gto b e a C ^ mse ]f 

or contributory of the company shaU be en • D J {the 
or by his agent, at all reasonable times, on paymen 
prescribed fee, to inspect the statement, and to recei 


1. 

2 . 

3 . 

4 . 

5. 

6 . 
7. 
9. 

XO. 


sassA 

01 f kv» c ,«, V. C.,., mn C. 

In re Shragers Ltd. 119201 47 Cal. 620. 
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thereof or extract therefrom ; but any person untruthfully- so 
stating himself to be a creditor or contributory shall be deemed 
to be guilty of an offence under section 182 of the Indian Penal 
Code, and shall be punishable accordingly on the application of 
the liquidator. 

(3) If a liquidator fails to comply with the requirements of 
this section, he shall be liable to a fine not exceeding five 
hundred rupees for each day during which the default continues. 

(4) When the statement is filed, in Court a copy shall simult¬ 
aneously be filed with the registrar and shall be kept by him along with 
the other records of the company . 


By the Companies (Amendment) Act, 1936, in sub-s. (1) for the words “at such in- 

Amend- tetVal3 “ ^ be prescribed ” after the words “the liquidator shall” the 
ment. words once in each year and at intervals of not more than twelves 

months,” and after the words “is concluded” for the words “file with the 
registrar” the words “file in Court or with the registrar, as the case may be” have been 
substituted. By the same Act the new sub-s. (4) has been added. 

The provisions of this section apply whether the company is being wound up by 
or under the supervision of the Court or voluntarily 1. 

244A * L V V li 4 u \ dator °f a company which is being wound 

Payment of U P hy the Court shall , in such manner and at such times as 

into bank. mc P ! k ', Pjescribed, pay the money received by him into a 

iw ■*»“ w of «*» - of A. 

ryin^onthe husiiJL 9° un ls sat * s fi e d that for the purpose of car- 
any other reason T if for ^he^ad °\° f ° bt f n ™ g a dvances or for 

days a sum exceeding^ u H ator at any time retains for more than ten 
Coun maUnanvZ p e , hundred ™Pees or such other amount as the 

he explains the retentiT T autdorise him to retain, then, unless 
interest on the amount n ° tle satisfaction of the Court, he shall pay 

cent, per annum and U° excess at the rate of twenty per 

of his remuneration as the C 6 t0 d / sa ^ 0lmnce °f al1 ° r such part 

from his office hx the n 6 ^ ourt 1 m , a y think just and to be removed 

occasioned by reason ofhis^def^ ^ t0 P ay fln ? ex P enses 

U St ° Ck & Share A 'Co. [1894] lChf^ ; TT 
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Unclaimed 
dividends 
and undistri 
buted assets 


(3) A liquidator of a company ivhich is being wound up shall 
open a special banking account and pay all sums received by him as 
liquidator into such account. 

This section has been inserted by the Companies (Amendment) Act, 1936. It is 
based on 3 . 194 of the English Act of 1929. 

For a list of the scheduled banks see pp. 286-87 ante. 

“ 244 B. (1) Where any company is being wound up , if the 
liquidator has in his hands or under his control any money 
of the company representing unclaimed dividends payable to 
any creditor or undistributed assets refundable to any contri- 
CompanVs 0 ^utory which have remained unclaimed or undistributed for 
Liquidation six months after the date on which they became payable or 
Account. refundable, the liquidator shall forthwith pay the said money 
into the Reserve Bank of India to the credit of the Central Govern¬ 
ment in an account to be called the Companies Liquidation Account , 
and the liquidator shall , on the dissolution of the company, similarly 
pay into the said account any money representing unclaimed dividends 
or undistributed assets in his hands at the date of dissolution. 

(2) The liquidator shall, ivhen making any payment referred to 
in sub-section (i), furnish to such officer as the Central Government 
may appoint in this behalf a statement in the prescribed form setting 
forth in respect of all sums included in such payment the nature of the 
sums, the names and last known addresses of the persons entitled to 
participate therein, the amount to which each is entitled and the nature 
of his claim thereto, and such other particulars as may be prescribed. 

(3) The receipt of the Reserve Bank of India for any money pai 
to it under sub-section (i) shall be an effectual discharge of the liqui¬ 
dator in respect thereof. 

( 4 ) Where the company is being wound up by the Court, the 
liquidator shall make the payments referred to in sub-section (1) by 
transfer from the special banking account referred to in sub-section \3) 
of section 244A, and where the company is wound up voluntarily, 0 
subject to the supervision of the Court, the liquidator s a , 
filing a statement in pursuance of sub-section (1) of sec l0 Jf i 1 
indicate the sum of money which is payable to the ese ™ , 
India under sub-section (1) which he has had in his an , 

his control during the six months preceding the date tow 1 ^ 

statement is brought down, and shall, within fourteen f*y LCiu ida- 
of filing the said statement , pay that sum into the Companies Uq 

tion Account . 

(5) ’ Any person claiming to be entitled to 

the Companies Liquidation Account in pursuance of this sec 
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apply to the Court for an order for payment thereof , and the Court, 
if satisfied that the person claiming is entitled , may make an order for 
the payment to that person of the sum due : 

Provided that before making such order the Court shall cause a 
notice to be served on such officer as the Central Government may 
appoint in this behalf calling on the officer to show cause within one 
month from the date of the service of the notice why the order should 
not be made. 


(6) Any money paid into the Companies Liquidation Account 
in pursuance of this section , which remains unclaimed thereafter for a 
period of fifteen years , shall be transferred to the general revenue ac- 
count of the Central Government ; but any claim preferred under 
sub-section (5) to any money so transferred shall be allowable as if 
such transfer had not been made y the order for payment on such claim 
being treated as an order for refund of revenue . 

(7) An;y liquidator retaining any money which should have been 
paid by him into the Companies Liquidation Account under this 
section shall pay interest on the amount retained at the rate of twenty 
pei cent, per annum and shall also be liable to pay any expenses 
occasioned by reason of his default , and , where the winding up is by 
or under the supervision of the Court , he shall also be liable to dis* 
allowance of all or such part of his remuneration as the Court may 
think just and to be removed from his office by the Court. 

. . Nothing in this section shall apply in relation to companies 

corporations » COn ^ ne( ^ t0 a Sln ^ e Province which are not trading 

XXXVW introduced ^ the Indian Companies (Amendment) Act 

Amend- , ° j 0, lt came into force on 5th April, 1941 , vide Notification 

mCnt ‘ 5th April m?' (C L) ^ (0 in Part 1 P ’ 474 ° f the GaZCtte ° f India ’ ^ 

to sub-s. (5) the CentraTcT 186 ^ ^ P ° Wers con ferred by this sub-section and the proviso 
Stock Companies to be ^ ^ appointed the Provincial Registrars of Joint 

the following Form to be th^F ^ & purpose3 of the said sections and (2) prescribed 

24 ( 49 )—Tr (CL) 38 orm re f err ed to in the said section (vide Notification No. 

April, 1941 ” in Part P PP* 474-475 of the Gazette of India, dated 5th 
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FORM 

In the matter of the Indian Companies Act, 1913 

and 

In the matter of . Limited. 

Amount paid into Companies Liquidation Account (total of Column 2). 

Date of payment ... ... ... ... ... ... ... ... ... 

Particulars of the Statement filed under subjection (1) of section 244 in which the 
amount paid was indicated and the date of filing. 
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Liquidator. 
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Sub-8. (8). For definition of “trading corporation” see 

and notes thereto. 


cl. (I7),sut>**0 )of 
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245 . 

Court or 
person 
before 
whom affi¬ 
davit may 


ment. 


(i) Any affidavit required to be sworn under the 
provisions or for the purposes of this Part may be 
sworn in British India, or elsewhere within the 
dominions of his Majesty, before any Court, Judge 
or person lawfully authorised to take and receive 
be sworn. affidavits, or i n any part of India other than British 

India before any Court authorised or continued by [the Central 
Government or the Crown Representative ], or in any place out- 
side His Majesty’s dominions before any of His Majesty’s Com 
suls or Vice-Consuls. 

(2) All Courts, Judges, Justices, Commissioners, and per¬ 
sons acting judicially in British India shall take judicial notice 
of the seal or stamp or signature (as the case may be) of any 
such Court, Judge, person, Consul or Vice-Consul, attached, 
appended or subscribed to any such affidavit or to any other 
document to be used for the purposes of this Part. 

In sub- 3 . (1) the words within square brackets have been substituted for the words 
Amend- “Governor General in Council” by the Government of India (Adaptation 

of Indian Laws) Order, 1937. 

Rules . 

246* (1) The High Court may, from time to time, make 

Power rules consistent with this Act and with the Code of 

of High Civil Procedure, 1908, concerning the mode of pro 

ceedings to be had for winding up a company in such 
Court and in the Courts subordinate thereto, and jot 
voluntary winding up (both members and creditors ), for the holding 
of meetings of creditors and members in connection with proceedings 
under section 153 0 f this Act, and for giving effect to the pro ; 
visions hereinbefore contained as to the reduction of the capital 
and the sub-divisions of the shares of a company and generally 
for all applications to be made to the Court under the provisions 

0 1 t- 15 anc ! make rules providing for all matters 

to b^prescrib U P companies which, by this Act, are 

nnJfi P re i uc kce to the generality of the foregoing 

nr am,’ ( ^ ourt may by such rules enable or require all 

Cnurt k l. powers and duties conferred and imposed on the 
eyprri a Act > in respect of the matters following, to be 

the rnl °] T f )e 1 r ^ orme d by the official liquidator, and subject tc 

of tTp n° ° • t ^ e C° urt ’ that is to say, the powers and duties 
or the Court in respect of— 

( a ) holding and conducting meetings to ascertain th< 
wishes of creditors and contributories *, ^ r; 


— o 

Court to 
makerules 
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( b ) settling lists of contributories and rectifying the 
register of members where required, and collecting 
and applying the assets ; 

(c) requiring delivery of property or documents to the 
liquidator ; 

(d) making calls ; 

(e) fixing a time within which debts and claims must 
be proved : 

Provided that the official liquidator shall not, without the 
special leave of the Court, rectify the register of members, and 
shall not make any call without the special leave of the Court. 

The words at the end of sub-s. (1) “and shall make rules.prescribed” were 

inserted by Act 11 of 1915, and the words in italics in the same sub-section have been 

inserted by the Companies (Amendment) Act, 1936. See Introduction. 

The power of the High Court of making rules under this section was limited to 
making rules concerning the mode of proceeding to be had for winding up 
a company and for giving effect to the provisions as to reduction of capital 
and sub-division of shares. For the purpose of regulating the costs in 
other proceedings in company matters recourse must be had to rules 
framed by the High Court under the rule-making powers under the Hig 
Courts Act 1. But now by the amendment power has been given to make ru es 
generally for all applications under this Act. 

Sub-s. (2). As to cl. (a) see 9S. 174, 183, 223 and 239. 

„ cl. (b) „ s. 184. 

„ cl. (c) „ 9. 185. 

„ cl. (d) „ s. 187. 


High 
Court’s 
power to 
make 
rules. 


„ cl. (e) 


If \ w / )» 

Removal of defunct Companies from Register. 

247 . (i) Where the registrar has reasonable cause to 

Registrar believe that a company is not carrying on u * in ^ 
mav 8trike in operation, he shall send to the company by po^ 

letter inquiring whether the company is carryi g 

business or in operation. 

(2) If the registrar does not within ^^^^^n^fotirteen 

days after the expiration of the months [e and stat ing 
post a registered letter referring o ^ at ^ an answer 

that no answer thereto has been rece *Y* month from the 

is not received to the second letter , . h [Official 

date thereof, a notice will be l £ e company off 

Gazette] with a view to striking the 

the register. ___ ~~ 

-— Damodat &c Co .—SS^Tl 91 5] 17 Bom. L. R. 207, 


;. 191. 


defunct 
company 
off regis 
ter. 
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(3) If the registrar either receives an answer from the com¬ 
pany to the effect that it is not carrying on business or in opera¬ 
tion, or does not within one month after sending the second 
letter receive any answer, he may publish in the [Official 
Gazette J, and send to the company by post a notice that, at the 
expiration of three months from the date of that notice, the 
name of the company mentioned therein will, unless cause is 

shown to the contrary, be struck off the register and the com¬ 
pany will be dissolved. 

(4) i n any case where a company is being wound up, the 
registrar has reasonable cause to believe either that no liquidator 
is acting or that the affairs of the company are fully wound up, 
and the returns required to be made by the liquidator have not 
been made for a period of six consecutive months after notice 
by the registrar demanding the returns has been sent by post 
to the company, or to the liquidator at his last known place of 
business, the registrar may publish in the [Official Gazette ] 

and send to the company a like notice as is provided in the last 
preceding sub-section. 

(5) At the expiration of the time mentioned in the notice 

the registrar may, unless cause to the contrary is previously 
shown by the company, strike its name off the register, and shall 
pubhsh notice thereof in the [Official Gazette ], and, on the 
publication in the [Official Gazette ] of this notice, the com- 
pany shall be dissolved : Provided that the liability (if any) of 
every director and member of the company shall continue and 
may be enforced as if the company had not been dissolved. 


(6) If a company or any member or creditor thereof feels 
aggrieved by the company having been struct off the register, 
the Court, on the application of the company or member or 
creditor, may, if satisfied that the company was at the time of 
the s tricking off carrying on business or in operation, or other- 
wise that it is just that the company be restored to the register, 
order the name of the company to be restored to the register, 

?n exisrenrp° n th / com Pany shall be deemed to have continued 

SovisioT/a by thC ■ ° rd 7 giV , e SUch directions and make such 

oersons rL ,USt ^ Placin § the c °mpany and all other 

o the nli l m A posi ^ on as nearl Y as may be as if the name 
or the company had not been struck off. 


to the* mlnm' ° r notice under this section may be addressed 

registered m rE filtered office, or, if no office has been 

registered, to the care of some director, manager or other officer 
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of the Company, or, if there is no director, manager or other 
officer of the company whose name and address are known to 
the registrar,, may be sent to each of the persons who subscribed 
the memorandum, addressed to him at the address mentioned in 
the memorandum. 

Amendment. In sub-ss. (2), (3), (4) and (5) of this section the words in italics 
within square brackets have been substituted for “local Government” by the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 1937. 

“Companies which have never commenced operation or have ceased to carry on 
Companies business ant ^ have no assets to divide, are frequently disposed of (without 

removed winding up) under the section. In 1923 in England and Wales 1503 

from reg- companies were in this manner removed from the register, as against 8008 

registered and 2859 wound up during the year” 1. 

A company which is in the course of being wound up voluntarily is still in opera- 
When a ** on wit ^ in tbe meaning of the section 2. A company, although not 

company carrying on business, may be in operation 3. 

is still in 

operation. 

The power given to the Court to restore to the register the name of a company 
Restora- which has been struck off by the registrar applies to the case of a company 

tion. which at the time of the striking off was carrying on business only for the 

, purpose of winding up voluntarily and realizing its assets 4. 

If a company is struck off the register under this section, the personal liability of 

Effect * t9 °^ CerS ^ or en 6 a 8 em cnts made as its agents is preserved 5, and it may 

be enforced as if the company had not been dissolved. On the application 
for restoration of the name'the Court has no power to impose a penalty as a condition 
of making the order 5. As to the title of the petition and the terms on which an order 
will be made see the case noted below 6. 


A third party has no locus standie to oppose a company’s application for restoration 

Third under this section, but he may be heard as amicus curie if the Court so 

party. pleases 7. 


Sub-9. (6). An order passed under sub-s. (6) refusing to restore a company is not 
made in the matter of winding up and hence is not appealable ; but where the order is 
based on an erroneus view of the law it is open to revision 8. The registrar is not bound 
to remove a company from the register, even though an application be made for the 
purpose, on discovering that the company is not functioning or that its members have 
been reduced to less than seven 8. Where the object of the application to the registrar 
under this section is to avoid liability in a suit pending against the company, the 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 



Gore-Browne s Joint Stock Companies, 36th ed. p. 618. 

A T 89urancc Society 11887] 34 Ch. D. 479 ; Financial Corpn. [1883] 27 Sol. 
Jo. 199 ; Langlaagte Proprietory Co. [1912] 28 T. L. R. 529. 

, [ !? 83 1 27 S°l- Jo. 585 ; Central India Mining Co. v. 

Societe Coloniale [1920] 1 K. B. 753. 

See note 2 supra. 

Biown Bayley’s Steel Works [1905] 21 T. L. R. 374. „ , 

Johannesburg!! Mining Synd. [1901] W. N. 46 ; Brown Bayley’s Steel Works 
(supra) ; Walter Wright, Ltd. [1923] W. N. 128,67 Sol. J. 577- 
Conrad Hall & Co. [1916] W. N. 275. 

Surjan Das v. Chabba Cotton Co. [1925] L. 443, 86 I. C. 652, 26 P. L. R. 68. 
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application must be rejected. If the application is granted by the registrar, the ordeT is 
liable to be set aside by the Court. 

Where an application was made by a shareholder under this clause for setting 
aside an order of the registrar and made him alone a party to the application and the 
Court set aside the order of the registrar, it was held that in view of O. 29 rr. 1 and 
2, C. P. C. read with s. 141 C. P. C. the company could not be said to have been properly 
represented by the registrar as the only person who could legally put in appearance on 
behalf of the company would either be its secretary or one of its directors, though he 
was no party to the original proceedings. A director can apply for review of such an 
order 1. 

As to the power of the Court to wind up a company which does not commence its 
business within a year from its incorporation or suspends its business for a whole year, 
see s. 162 (iii) and notes thereto. 

An application for winding up a company dissolved under this section may be 
Limita- made within three years of its dissolution 2. In the last cited case it was 
tion. held that Art. 181 of the Limitation Act applies to such a case, although it 

has been held in a long series of cases that Art. 181 of the Limitation Act is restricted 
to applications made under the Code of Civil Procedure 3. 

PART VI. 

Registration Office and Fees. 

248 . (i) For the purpose of the registration of companies 

Registra- under this Act, there shall be offices at such places as 
tion offices. t be [ Central Government ] thinks fit, and no company 
shall be registered except at an office within the province in 
which, by the memorandum, the registered office of the company 
is declared to be established. 

(2) The [Central Government ] may appoint such registrars 
and assistant registrars as it thinks necessary for the registration 
of companies under this Act, and may make regulations with 
respect to their duties. 

(3) The salaries of the persons appointed under this section 
shall be fixed by the [ Central Government ]. 

(4) The [ Central Government ] may direct a seal or seals to 
be prepared for the authentication of documents required for or 
connected with the registration of companies. 

(5) Any person may inspect the documents kept by the 
registrar on payment of such fees as may be appointed by the 
[Central Government ] not exceeding one rupee for each inspec" 
tion ; and any person may require a certificate of the incorpora^ 


1. Kawdu v. Berar Ginning Co. fl929] N. 185, 116 I. C. 427. 

2 . Kawdu v. Berar Ginning Co. [1928] N. 194, 109 I. C. 559. 

3. See U. N. Mitra’s Limitation Act. 6th ed. (1932) p. 1916. 
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tion of any company, or a copy or extract of any other docu¬ 
ment or any part of any other document, to be certified by the 
registrar on payment for the certificate, certified copy or extract, 
of such fees as the [Central Government] may appoint, not exceed¬ 
ing three rupees for a certificate of incorporation, and not 
exceeding six annas for every hundred words or fractional part 
thereof required to be copied. 

(6) Whenever any act is by this Act directed to be done 
to or by the registrar it shall, until the [Central Government] 
otherwise directs, be done to or by the existing registrar of 
joint-stock companies or in his absence to or by such person as 
the [Central Government] may for the time being authorise ; but, 
in the event of the [Central Government] altering the constitution 
of the existing registry offices or any of them, any such act shall 
be done to or by such officer and at such place with reference 
to the local situation of the registered offices of the companies 
to be registered as the [Central Government] may appoint. 


Amend 

ments. 


In the several sub-sections of this sections the words “Central Government in 

# y y 

italics within square brackets have been substituted for the words “Local Government 

by the Government of India (Adaptation of Indian Laws) Order, 1937 
which came into operation on 1st April, 1937. But with effect from 
1st April, 1938 the Central Government has entrusted to Provincial Govern¬ 
ments its functions under this section —vide Gazette of India dated 26th March, 1938, 
Part I, p. 440. 

Sub-s. (5). The Commercial Documents Evidence Act XXX of 1939 which received 
the assent of the Governor General on 26th September, 1939 has provided as follows : 

(1) The Court shall presume that copies certified by the registrar of Companies, of the 

memorandum or articles of association of a company filed under the companies Act, 
1913 purporting to be such documents and to have been duly made by or under the 
appropriate authority, were so made and the statefhents contained therein are accurate , 
(2) the Court may presume that copies so certified of the balance-sheet, profit and loss 

account and audit report of the company filed with the said registrar under 
the Companies Act, 1913 and Rules made thereunder purporting to be such 
documents and to have been duly made by or under the appropriate autho¬ 
rity, were so made and the statements contained therein are accurate—see 
s. 3 of the aforesaid Act XXX oH939. The said Act has further provided 
that notwithstanding anything contained in the Indian Evidence Act, 1872, statements 
of facte in issue or of relevant facts, made in any of the above mentioned documents, 
as to matters usually stated in such documents shall be themselves relevant facts within 
the meaning of that Act—see s. 2 of the aforesaid Act XXX of 1939. 

249* (i) There shall be paid to the registrar in respect of 
the several matters mentioned in Table B in the rirs 
Schedule the several fees therein specified ; or sue 
smaller fees as the [Central Government ] may direct. 


Documents 
field with 
registrar 
to be evi¬ 
dence.- 


F®«i. 
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(2) All fees paid to the registrar in pursuance of this Act 

shall be accounted for to the Crown. 

Amendment. In sub-s. (I) of this section the words in italics within square 

brackets have been substituted for "Governor General in Council” by the Government 

of India (Adaptation of Indian Laws) Order, 1937 which came into force on 1st 
April, 1937. 

The Act does not contemplate new articles of association, and where a company 

purports to adopt new articles of association, they are nothing but a special resolution 
and as such do not require to be stamped 1. 

As to the smaller fees directed by the Central Government see the Notification 
No. 40(1)—Tr. (C. L.) 41, dated 23-8-1941 in Appendix E. 

249 A. (r) If a company, having made default in complying 
Enforcing with, any provision of this Act ivhich requires it to file with, 
of returnf zwer or send to the registrar any return, account or 
and docile other document, or to give notice to him of any matter, fails 

Registrar. t0 ma ^ good the default within fourteen days after the 

j _ n service of a notice on the company requiring it to do so, 

° n r L n a N lication ™ade to the Court by any 

directincr°the™, lt ° r ° com P an y or by the registrar, make an order 

default A ° mp u any and an y ^er thereof to make good the 
default within such time as may be specified in the order. * 

to the abhliraHn^ C \ 0r n e u m V P rov i de c ^ at costs of and incidental 

% t compmy ” h ^» 

tionof arw°enarfJ n * ec f lon shall be taken to prejudice the opera* 

tzjz A “ "* “ 

PART VII. 

cation of'Act to Companies formed and registered 

UNDER FORMER COMPANIES Act. 


250. 


Applica¬ 
tion of Act 
to compani 
es formed 
under for¬ 
mer Com¬ 
panies 
Acts. 


1 . 


it In slifl aPP H Cati ° n u° f this Act to listing companie 

Z:LTTT, h ° tUt ,h “ a -p™ limited I 
registered' undlr rth'Tcf T ^ b “ n ft 5™ ed . , i! 

shares • in t-Ke c Act as a com P a ny limited t 

as if the company 0 had°h 1limi j d b T guarante 
under this Act^ had been formed and registere 

—— -- s a com pany limited by guarantee 

New Egerton Woollen Mills [1899] 22 Ali7l3T~-- 
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and, in the case of a company other than a limited company, 
as if the company had been formed and registered under this 

Act as an unlimited company : 

Provided that— 

(1) nothing in Table A in the First Schedule shall 
apply to a company formed and registered under 

Act XIX of 1857 and Act VII of 1860, or either of 
them, or under the Indian Companies Act, 1866, or 
the Indian Companies Act, 1882 ; 

(2) reference, express or implied, to the date of registra¬ 
tion shall be construed as a reference to the date at 
which the company was registered under Act No. 

XIX of 1857 and Act No. VII of 1860, or either of 

them, or under the Indian Companies Act, 1866 , or 
the Indian Companies Act, 1882, as the case may be. 

For definition of “existing company” see cl. (7), sub-s. (1) of s. 2 ante. 

251. This Act shall apply to every company registered 
Application k u t no t formed under Act No. XIX of 1857 and Ac 
companies No. VII of 1860 or either of them, or under the Indian 
registered Companies Act, 1866, or the Indian Companies » 
formed 1882, in the same manner as it is hereinafter in this 
under for- Act declared to apply to companies registered but no 

pamie 8 < Ac"t 8 . formed under this Act : 

Provided that reference, express or implied, to the date o 
registration shall be construed as a reference to the date atwhict 
the company was registered under the said Acts or any ot them. 

As to the application of the Act to companies registered but not formed un er t e 
Act see s. 266. /iqc , 7 r^A 

252. A company registered under Act XIX of 1 ° 5 Jf 
x, , , Act VII of 1860 or either of them may cause its share 

transfer- to be transferred in the manner hitherto in use, or 
riag - such other manner as the company may direct. 

PART VIII. 

Companies authorised to register under this Act. 

253. (i) With the exceptions and subject to the provisions 

mentioned and contained in this section, 

; . (i) any company consisting of seven or more ’ 

Companies which was in existence on the first day 

eighteen hundred and eighty-two, ? ^57 

company registered under Act No. A 
and Act No. Vii of 1860 or either of them, an 


capable of 
being reg¬ 
istered* 


78 
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(») any company formed after the date aforesaid 
whether before or after the commencement of this 
Act, in pursuance of any Act of Parliament or Act 
of the [Central Government ] other than this Act, or 
of Letters Patent, or being otherwise duly consti¬ 
tuted according to law, and consisting of seven 
or more members \ 

may at any time register under this Act as an unlimited com¬ 
pany or as a company limited by shares, or as a company limited 
by guarantee ; and the registration shall not be invalid by reason 

that it has taken place with a view to the company being wound 
up : 

(2) Provided as follows :— 


(a) 


(b) 


(c) 


( d ) 


(e) 


(/) 


3 j C £ m P an y having the liability of its members limit¬ 
ed by Act of Parliament or Act of the [Central 
Government] or by Letters Patent, and not being 
a joint-stock company as hereinafter defined, shall 
not register in pursuance of this section ; 

a company having the liability of its members limit- 
5 , y Act of Parliament or Act of the [Central 
overnment] or by Letters Patent shall not register 
in pursuance of this section as an unlimited com¬ 
pany or as a company limited by guarantee ; 

a company that is not a joint-stock company as 

^lr!* na ^ ter ^ e ^ ne ^ not re gi ste r in pursuance 

of this section as a company limited by shares ; 

P ot: re g* ster in pursuance of this 
. lon without the assent of a majority of such of 

mem ers as are present in person or by proxy 

cases where proxies are allowed by the articles) 

a general meeting summoned for the purpose ; 

where a company not having the liability of its 
members limited by Act of Parliament or Act of 

Governme , nt l or by Letters Patent is 
ritv rcn re ^ lster as a limited company, the majo- 
i noM d u aSS l nt as afor esaid shall consist 
Present in® han th L ree ' f oorths of the members 

P n person or by proxy at the meeting ; 

limfte^lv° ^ 3n ^ iS a ' 3< ^ ut to re gister as a company 
registered CTT*’ the assent to its being so 
declaring th ? k 6 accom P a nied by a resolution 

declaring that each member undertakes to contri- 
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bute to the assets of the company, in the event of 
its being wound up while he is a member, or within 
one year afterwards, for payment of the debts and 
liabilities of the company contracted before he 
ceased to be a member, and of the costs and 
expenses of winding up, and for the adjustment of 
the rights of the contributories among themselves 
such amount as may be required not exceeding a 

specified amount. 

( 3) In computing any majority under this section when a 
poll is demanded regard shall be had to the number of votes 
to which each member is entitled according to the articles. 

( 4 ) A company registered under the Indian Companies 
Act, 1882, shall not be registered in pursuance of this section. 

Amendment. In cl. (ii) of sub- 3 . (1) and da. (a), (b) and (e) of aub-s. (2) of this 

section the words in italics within square brackets have been substituted for °'' et "° I 
General in Council” by the Government of India (Adaptation of Indian Laws) Order, 

1937 which came into force on 1st April, 1937. 

A partnership formed solely for the purpose of being incorporated under the Act 
Partner- in order that {t may be forthwith wound U P cannot be registered under 

ship. this section 1. 

Sub-*. (1), cl. (ii). A tramway company created by a private Act of Parliament, 
incorporating the English Companies Clauses Act, was closed down, and after being 
registered under Part IX of the English Act of 1929 (corresponding to Part VIII of the 
Indian Act) was voluntarily wound up. The liquidator took out a summons to 
determine inter alia , the rights of the debenture-holders as against the unsecure 
creditors and the extent of the charge created by the debentures. It was held that t e 
tramway company having altogether ceased to exist as a going concern, the debenture 
holders were entitled to a charge on all the assets including proceeds of sale of realize 
assets and uncalled capital, in priority to the claims of unsecured creditors 2. 

A joint-stock company has been defined in the next following section. 

Registration after presentation of a winding up petition is a nullity 3. 

By registration a company may acquire powers which it did not possess before 4. 


Definition 
of “joint- 

stock com 
pany.” 


254. For the purposes of this Part as far as relates to 
, . . . registration of companies as companies limited by 
?f““oiot“ shares, a joint-stock company means a company having 
itockcom- a permanent paid up or nominal share capital or nxe 
E,a “ v ” amount divided into shares, also of fixed amount, or 
held and transferable as stock, or divided and held partly m ,°^- 
way and partly in the other, and formed on the princip 
having for its members the holders of thos e shares or that so ^ 

1. Bx. p. Johnston [1891] 2 ft. B. 598. 

2. Glen Valley Tramway Co. [1937] 1 Ch. 465. 

3. Hercules Insurance Co. [1871] 11 Eq. 321. 

? t 4 . 1 > Southall v, British Mutual Society [1870] 6 Ch. App. 614. 
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and no other persons ; and such a company, when registered 
with limited liability under this Act, shall be deemed to be a 
company limited by shares. 


255. 

Require¬ 
ments for 
registra¬ 
tion by 
joint-stock 
companies. 


Before the registration in pursuance of this Part of 
a joint-stock company, there shall be delivered to the 
registrar the following documents (that is to say) :— 

(i) a list showing the names, addresses and occupa¬ 
tions of all persons who on a day named in the 
list, not being more than six clear days before the 
day of registration, were members of the com¬ 
pany, with the addition of the shares or stock held 
by them respectively, distinguishing, in cases where 

the shares are numbered, each share by its 
number ; 


^ copy of any Act of Parliament, Act of the 

[Central Government ^, Royal Charter, Letters 

Patent, deed of settlement, contract of co-partnery 

or other instrument constituting or regulating the 
company ; and 

(3) if the company is intended to be registered as a 
lmited company, a statement specifying the follow¬ 
ing particulars (that is to say) :— 

{a) the nominal share capital of the company and the 
number of shares into which it is divided or the 
amount of stock of which it consists ; 

(b) the number of shares taken and the amount paid 
on each share ; 


( c ) the name of the company, with the addition oi 
word Lmited” as the last word thereof ; and 

a ^ 


OI U1C 


-- 1UOL VV Wiva lUClCUl y ell ill 

(d) in the case 01 a company intended to be registerec 
as a company limited by guarantee, the resolutior 
declaring the amount of the guarantee. 

aubstituted for thlS Se r- U ° n t i' E WOtdS m Ua * 1CS within 9c l uare brackets have bee 
of Indian La 1 n enera in Council” by the Government of India (Adaptatio 

Of Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 

256 * regis 5 ration > n pursuance of this Part oi 

other than ^ tT ^ mmes > addresses and occupa- 

r„r p S. (a) ° ns ° f th ; dlreCtors of ** «>mpany ; and 

(2) a copy of any Act of Parliament, Act of the 
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[Central Government], Letters Patent deed of settle¬ 
ment, contract of co-partnery or other instrument 

constituting or regulating the company , a 
( 3 ) in the case of a company intended to be registered 
3 as a company limited by guarantee, a copy of the 
resolution declaring the amount of the guarantee. 

In sub , (2) of section the 

-yen The list of members and directors and any K 0 r,. 

A**..,. ' ptttticotas taxing to the b,thi 

declaration of any two or more directors ot other pirn- 
companies, cipal officers of the company. 

^ l«e 


may requ 
ire evi¬ 
dence as 
to nature 
of com¬ 
pany. 


tratlon of 
banking 
company 
with limit¬ 
ed liabili¬ 
ty, notice 
to be given 
to custo¬ 
mers. 


259 (i) Where a banking company, which was in exist- 

who has a banking account with the company, ^ 

by delivery of the notice to him, or by P os ” JL 
him at, or delivering it at, his last known address. 

(a) If the company omits to give the notice required by 
this section, then as between the company and the pe ^ 
the time being interested in the account m respect ot w ^ ^ 
notice ought to have been given, and so far as P n0t 
account down to the time at which notice is ^ lim i te d 

further or otherwise, the certificate of registration witn 

liability shall have no operation. 

260. No fees shall be charged in respect of the 
. in pursuance of this Part of a company rP aistration 
tered as a limited company, or if be / or J ltS g J j e holders 

ST was limited by some Act of Parliament ot Act ol 

fee* [Central Government] or by Letters ratent. 

See notes to s. 256, supra. 
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261 . When a company registers in pursuance of this Part 

-Limned with hmited liability, the word “Limited” shall form 
to name. and be registered as part of its name. 

262. On compliance with the requirements of this Part 

Certificate . r r espect t0 re g istrati on> and on payment of such 

of registra- fees, if any, as are payable under Table B in the First 

Jst°in g °co e m. S . chedule > the registrar shall certify under his hand that 
panies. the company applying for registration is incorporated 

. as a company under this Act, and in the case of a 

C ° mpany ** * s Ihnited, and thereupon the company 

shall be incorporated, and shall have perpetual succession and a 
common seal. 

The certificate of the registrar 13 conclusive evidence that the company was autho¬ 
rized to be registered 1 . See s. 23 and notes thereto. 


263. All property, moveable and immoveable, including all 

orooe n r?v° f ™\ er(tsts A and ri S hts in > to and out of property, move* 
on regis- ^ 5 and immoveable, and including obligations and 
tration. actionable claims as may belong to or be vested in a 
company at the date of its registration in pursuance of this Part, 

s a l re J lstrat . lon > P as ^ to and vest in the company as incor- 

“ nder thls Act for all the estate and interest of the 
company therein. 

264. The registration of a company in pursuance of this 

exliunf Sn„ s , ha n0t affe r ct the , rights or liabilities of the com- 
liabilities. ^ ^ n res P ec t of any debt or obligation incurred or 

of the comnanv^pf^ Cntered lnto ’ hy, to > with, or on behalf 

or, tne company before registration. 

P member 'in!'") 1 "' 1 * C ° mpany has been registered with a limited liability, a 
c °ntri- liable tor t'u ° u £ tCrmS ° f h ‘ 3 a S reemer| t before registration, is not 

bUt0rV - r ,bUK Y ° nd the am ° Unt ° f hi ° 3ha res 2 . A member of an 

Has patted with a '£££? *>* ^ 

265 ’ time e.f'r'h” ,ld other legal Proceedings which at the 

S“S“' this tat'SX 1 *' company in pursuance of 
existing t h e Li. Ji ng b V or against the company, or 

continued l n ^ 3ny member them* ma V be 
had not taken place • neverth^ manner as if the registration 

against the effects of any ind^duaTn^T^ f aU n0t ^ 
any decree or order obtained Tno member of the company on 
-——- _ —__ __ ln an Y such suit or proceeding l 

1 . Hammond v. Prentice Bros7io7nTTTi --- 

2 * &- c * Society [1865] 12 L T r*e’ 

13 Eq. 547. * * ; see also Lethbridge v. Adams [1872] 

3. Lanyon v. Smith [1863] 3 B. S. 938. 



S. 266 ] 


INDIAN COMPANIES ACT 


623 


but, in the event of the property and effects of the company 
being insufficient to satisfy the decree or order, an order may 
be obtained for winding up the company. 


266. When a company is registered in pursuance of this 

Part— 


Effect of 
registra¬ 
tion un¬ 
der Act. 


(0 all provisions contained in any Act of Parlia¬ 
ment, Act of the [Central Government], deed of 
settlement, contract of co-partnery, Letters Patent, 
or other instrument constituting or regulating the 
company, including, in the case of a company 
registered as a company limited by guarantee, the 
resolution declaring the amount of the guarantee, 
shall be deemed to be conditions and regulations 
of the company, in the same manner and with the 
same incidence as if so much thereof as would, if 
the company had been formed under this Act, 
have been required to be inserted in the memoran¬ 
dum, were contained in a registered memorandum, 
and the residue thereof were contained in regis¬ 
tered articles ; 


(ii) all the provisions of this Act shall apply to the 
company and the members, contributories and 
creditors thereof, in the same manner in all respects 
as if it had been formed under this Act, subject as 
fellows (that is to say) :— 

(a) the regulations in Table A in the First Schedule 
shall not apply unless adopted by special resolu¬ 
tion ; 

( b ) the provisions of this Act relating to the number¬ 
ing of shares shall not apply to any joint-stock 
company whose shares are not numbered ; 

(c) subject to the provisions of this section, the 
coippany shall not have power to alter any 
provision contained in any Act of Parliament or 
Act of the [ Central Government ] relating to the 
company ; 

(d) subject to the provisions of this section, the com- 
pany shall not have power, without the sanction o 
the [Central Government], to alter any provision 
contained in any Letters Patent relating to 
company ; 

(e) the company shall not have power to alter any 
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provision contained in a Royal Charter or Letters 
Patent with respect to the objects of the company ; 


if) in the event of the company being wound up, every 
person shall be a contributory, in respect of the 
debts and liabilities of the company contracted 
before registration, who is liable to pay or contri- 
bute to the payment of any debt or liability of the 
company contracted before registration, or to pay 
or contribute to the payment of any sum for the 
adjustment of the rights of the members among 
themselves in respect of any such debt or liability ; 
or to pay or contribute to the payment of the costs 
and expenses of winding up the company, so far 
as relates to such debts or liabilities as aforesaid ; 
and every contributory shall be liable to contribute 
to the assets of the company, in the course of the 
winding up, all sums due from him in respect of 
any such liability as aforesaid ; and in the event of 
the death or insolvency of any contributory, the 
provisions of this Act with respect to the legal re¬ 
presentatives and heirs of deceased contributories, 
and with reference to the assignees of insolvent 

contributories, shall apply ; 

(iii) the provisions of this Act with respect to 

(a) the registration of an unlimited company as limited ; 

(b) the powers of an unlimited company on registration 
as a limited company to increase the nominal 
amount of its share capital and to provide that a 
portion of its share capital shall not be capable of 
being called up except in the event of winding up ; 

( c ) the power of a limited company to determine that 
a portion of its share capital shall not be capable 
of being called up except in the event of winding 


up ; 

shall apply notwithstanding any provisions con- 
mined in any Act of Parliament Act of the 
[Central Government ], Royal Charter, deed of settle 
ment, contract of co-partnery, Letters Patent or 
other instrument constituting or regulating tne 


company ; ‘ 

(in) nothing in this section shall authorise the company 

to alter any such provisions contained in any 
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of settlement, contract of co-partnery, Letters Patent 
or other instrument constituting or regulating the 
company, as would, if the company had originally 
been formed under this Act, have been required to 
be contained in the memorandum and are not 
authorised to be altered by this Act •, 

(v) nothing in this Act shall derogate from any lawful 
power of altering its constitution or regulations 
which may, by virtue of any Act of Parliament, 
Act of the [Central Government], deed of settlement, 
contract of co-partnery, Letters Patent or other 
instrument constituting or regulating the company, 
be vested in the company. 

Amendment. In the several clauses of this section the words in italies within square 
atackets have been substituted for the words “Governor General in Council by the 
Government of India (Adaptation of Indian Laws) Order, 1937 which came in 

operation on l9t April, 1937- 

Where a member of an unregistered company who is personally liable to be sue 

P . t for the price of goods supplied to the company has parted with his sha 

before registration, he is not, by reason only of the registration, release 

lity. from his pre-existing liability 1. 


lity. 


See notes to s. 253 ante. 


267- 

Power to 
substitute 
memoran¬ 
dum and 
articles for 
deed of 
settlement. 


57. (i) Subject to the provisions of this section, a com- 

to pany registered in pursuance of this Part ma y y 

ute special resolution alter the form of its constitu¬ 

t'd 1 _ tion by substituting a memorandum and ar ic 
» for for a deed of settlement. 

rent. ( 2 ) The provisions of this Act with respect to confirm' 

ationbythe Court and registration of an alter' 
ation of the objects of a company shall, s 
applicable, apply to an alteration under 
tion with the following modifications : 

(a) there shall be substituted for the printed copy c* 
^ ' the altered memorandum required to be filed w * 

the registrar a printed copy of the substituted 

memorandum and articles ; and 

(b) on the registration of the alteration being certi 
BV the registrar, the substituted memorandum^ 
articles shall apply to the company in the 

manner as if it were a company r 8 articles, 
this Act with that memorandum and thos_^_ 

1. Lanyon v. Smith [1863] 3B.&S. 938 ; Harvey v. Clough [18631 8 U 

79 
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and the company’s deed of settlement shall cease 
to apply to the company. 

( 3 ) An alteration under this section may be made either 
with or without any alteration of the objects of the company 
under this Act. 

(4) In this section the expression “deed of settlement” 
includes any contract of copartnery or other instrument 
constituting or regulating the company, not being an Act of 
Parliament, an Act of the [Central Government , a 
Charter or Letters Patent. 


Royal 


Amendment. In sub-s. (4) of this section the words in italics within square 
brackets have been substituted for “Governor General in Council” by the Government 
of India (Adaptation of Indian Laws) Order, 1937 which came into force on 1st 
April, 1937. 

For the provisions of this Act with Tespect to confirmation by the Court and 
registration of an alteration of objects see s. 12 et seq. 

Where a company constituted by a deed of settlement has passed a special resolution 
Special to alter the form of its constitution by substituting a memorandum and 
must U be° n articIes association for the deed of settlement pursuant to this section, 
confirmed the special resolution must be confirmed by the Court under this section 
by Court, even if the memorandum does not make any change in the objects of the 
company 1. 

The proposed resolution in such a case should be described as a special resolution 
and copies of the resolution and the proposed memorandum and articles of 
association should be sent with the notice of the meeting to the shareholders 
or, if previously sent, should be referred to 2. The conditional notice that 
“if passed, the resolution would be submitted to another general meeting 
at a specific place and date for final determination and approval” is not 


Proced¬ 
ure, condi 
tional 
notice is 
not suffi¬ 
cient, 
sufficient 3. 


A company, having power to amalgamate with any other company with similar 
objects under a contract of co-partnery which formed its constitutive writ, presented a 
Confirm- petition craving the Court to confirm an alternative of its form of consti- 
ation by tution by substituting for the contract of co-partneTy a memorandum and 
Court. articles of association which had been adopted by a special resolution and 

to confirm an extention of its objects. The memorandum included among other objects 
power to “sell, transfer or dispose of the undertaking, property and rights heritable 
or moveable, real or personal and business of the company or any part thereof” : it was 
held that the alterations made should be confirmed in so far as they conferred power to 
“sell.business of the company” 4. 

See notes to s. 13. 


1. Braintree &. Booking Gas Co. [1920] 2 Ch. 12. 

2. North of England See. Navigation Co. [1920] S. C. 94, 52 Sc. L. R. 117. 

3. Ibid (Alexander v. Simpson (1890) 43 Ch. D. 139 applied]. 

4. Aberdeen Steam Navigation Co. [1919] 56 Sc. L. R. 343, [1919] S. C. 464. 
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268. 


Power of 
Court to 
stay or res 
train pro¬ 
ceedings. 


The provisions of this Act with respect to staying and 
restraining suits and legal proceedings against a com¬ 
pany at any time after the presentation of a petition 
for winding up and before the making of a winding up 
order shall, in the case of a company registered in 
pursuance of this Part, where the application to stay 
or restrain is by a creditor, extend to suits and egal proceedings 
against any contributory of the company. 

As to the provisions for staying and restraining proceedings against a company at 
any time after the presentation of a petition to wind up before the winding up order, see 
s. 169 and notes. 


269. Where an order has been made for winding up a 

Suits stay. com P an y registered in pursuance of this Part, no suit 
ed on win- or other legal proceeding shall be commenced or 
oid!“ P proceeded with against the company or any contribu¬ 
tory of the company in respect of any debt of the 
company, except by leave of the Court, and subject to such 
terms as the Court may impose. 


This section is intended to apply not to suits or other legal proceedings brought by 
Suit by com P an y* kut to a suit or proceeding brought by a third person against 

company either the company or a contributory. There is no reason why a suit 

be^8ta°ed br ° Ught by the com P an y should not proceed inspite of an order for wind- 
8 aye * i°B U P made after the commencement of the suit I. 

Dismissal of a suit instituted after the registered company has gone into liquidation 

Effect of doe9 not bar the maintenance of a claim before the official liquidator 2. 
dismissal. 


Compare s. 171 and see notes to that section. 


PART IX. 

Winding up of Unregistered Companies. 

270. For the purposes of this Part, the expression “unregis- 
Meaning tere d company” shall not include a railway company 
of “un- incorporated by Act of Parliament or by an Act of 
company"!’' ^ [Central Government ], nor a company registered 

under the Indian Companies Act, 1866, or under 
any Act repealed thereby, or under the Indian Companies Act, 
1882, or under this Act, but save as aforesaid, shall include any 
partnership, association or company consisting of more than 
seven members. 

Amendment. In this section the words in italics within square brackets have 
been substituted for “Governor General in Council” by the Government of India 
(Adaptation of Indian Laws) Ord er, 1937 which came into force on 1st April, 1937. 

1. Rup Ram v. Fazul Din (1920] 57 I. C. 223. 

2. Peary Lai v. Porter [1914] 24 I. C. 99. 
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A company whose principal object is the construction of docks, but the company 
has power also to make a branch railway, does not come within the exeep- 
abilityT tion 1* A tramway company incorporated by a special Act is not a “rail¬ 
way company” and may be wound up 2. 

The words “more than seven members” mean at least eight existing members, and 

for this purpose representatives of deceased members, trustees of bankrupt members 

w . . and past members cannot be counted 3. Mr. Justice Cunliffe of the 

Meaning of D , 

“more than K- an g° on High Court ordered a company consisting of not more than seven 
seven mem- persons to be wound up under this section holding that the English 
bers. decisions mentioned in the last note took a narrow view of the language 4. 

With all respect it is submitted that this decision is not correct. In a later case Page 
C. J., and Mosely J., of the same High Court held that under this section and the follow¬ 
ing section the Court can order the winding up of a partnership, association or company 
if, and only if, at the time when the petition for the winding up is presented it consists 
of more than seven persons 5. 

The first part of this section gives definition of the expression “unregistered 
company.” The second part does not tell what bodies will fall within the expression, 
but some particular kinds of bodies would be included. The section is not exhaustive. 
The words “shall include” do not amount to “shall mean and include” 6. Therefore 

“company” in this part of the section can only mean a body which has no 
corporate existence, not being registered under the Act. But a foreign com¬ 
pany is a corporate body and a legal entity and under the law it can sue and 
be sued as such. The words “shall include” will not exclude a foreign com¬ 
pany not registered under the Act, and such a company must fall within the expression 
“unregistered company” whatever may be the number of members 6. 

An unregistered company means a company unregistered at the date of the com¬ 
mencement of the winding up. Registration subsequent to that date is 

leaning o£ nu m t y 7. i t m ust consist of more than seven members, not “seven or 
* unregis- ' 

tered com- more” as in s. 5. 
pany.” 

The High Court has jurisdiction to wind up an unregistered foreign company irres¬ 
pective of the number of its members under this and the following section, 
Jurisdic- anc j t h e mere f act that the order for winding up the company has been 

tl0n * made by a competent Court of the place of the company’s incorporation 

cannot make any difference to the jurisdiction 8. 


Meaning 
of “com¬ 
pany.” 


1. Exmouth Docks Co. [1873] 17 Eq. 181; but see Great Northern Ry. Co. v. 
Tahourdin [1884] 13 Q. B. D. 320 ; East and West India Dock Co. [1888] 38 
Ch. D. 576 ; see also [1888] 39 Ch. D. 524. 

2. Brentford Tramway Co. [1884] 26 Ch. D. 527 ; see also Isle of Wight Ferry Co. 
[1861] 2H.&M. 597. 

3. Bowling &. Welby’s Contract [1895] 1 Ch. 663 ; see also Bolton B. Loan 
Co. [1879] 12 Ch. D. 679 ; South London Fish Market Co. [1888] 39 Ch. 
D. 324. 

4 . In the matter of the Companies Act [1930] R. 337, 8 Rang. 409, 127 I- 
C. 736. 

5. V. E. R. M. Chettyar Firm v. Hormasji [1931] R. 77, 8 Rang. 658, 131 L 
C. 497. 

6. Strauss Co [1937] B. 15, 38 Bom. L. R. 1083. 

7. Hercules Insurance Co. [1871] 11 Eq. 321. _ 

8. Strauss &. Co. (supra) ; see also Travancore National &.c. Bank [1939] 

M 318. 
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271 

Winding 
up of un¬ 
registered 
compani¬ 
es. 


. (i) Subject to the provisions of this Part, any un¬ 
registered company may be wound up under this Act 
and all the provisions of this Act with respect to 
winding up shall apply to an unregistered company, 
with the following exceptions and additions :— 

W an unregistered company shall, for the purpose of 
determining the Court having jurisdiction in the 
matter of the winding up, be deemed to be register¬ 
ed in the province where its principal place of 
business is situate or, if it has a principal place of 
business situate in more than one province, then 
in each province where it has a principal place of 
business ; and the principal place of business situate 
in that province in which proceedings are being 
instituted shall, for all the purposes of the wind¬ 
ing up, be deemed to be the registered office of the 
company ; 

(ii) no unregistered company shall be wound up under 
this Act voluntarily or subject to supervision ; 

(Hi) the circumstances in which an unregistered com¬ 
pany may be wound up are as follows (that is to 
say) :— 


(a) 

(b) 

(c) 

(iv) 


if the company is dissolved, or has ceased to carry 
on business or is carrying on business only for the 
purpose of winding up its affairs ; 

if the company is unable to pay its debts ; 

‘ ur he 1 C ° U ! rt: is ° f °P inion that h is just and equit¬ 
able that the company should be wound up ; 


an unregistered company shall, for the 

of this Act, be demeed to be unable 
debts— 


purposes 
to pay its 


^ tf a creditor, by assignment or otherwise, to whom 
the company is indebted in a sum exceeding five 
hundred rupees then due, has served on the com- 
P“y. ky leaving at its principal place of business, 
or by delivering to the secretary, or some director, 
manager or principal officer of the company, or by 
otherwise serving in such manner as the Court 
may approve or direct, a demand under his hand 
requiring the company to pay the sum so due, and 

f £ orT }P an y has for three weeks after the service 
° e demand neglected to pay the sum, or to 
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secure or compound for it to the satisfaction of the 
creditor ; 

(b) if any suit or other legal proceeding has been 
instituted against any member for any debt or 
demand due or claimed to be due, from the com¬ 
pany or from him in his character of member, and 
notice in writing of the institution of the suit or 
other legal proceeding having been served on the 
company by leaving the same at its principal place 
of business or by delivering it to the secretary, or 
some director, manager or principal officer of the 
company or by otherwise serving the same in such 
manner as the Court may approve or direct, the 
company has not within ten days after service of 
the notice paid, secured or compounded for the 
debt or demand, or procured the suit or other legal 
proceeding to be stayed, or indemnified the defen¬ 
dant to his reasonable satisfaction against the suit 
or other legal proceeding, and against all costs, 
damages and expenses to be incurred by him by 
reason of the same ; 

(c) if execution or other process issued on a decree or 
order obtained in any Court in favour of a creditor 
against the company, or any member thereof as 
such, or any person authorised to be sued as nomi¬ 
nal defendant on behalf of the company, is returned 

unsatisfied *, and 

(d) if it is otherwise proved to the satisfaction of 
the Court that the company is unable to pay its 

debts. 

( 2 ) Nothing in this Part shall affect the operation of any 

enactment which provides for any partnership, association or 

company being wound up, or being wound up as a company or 
as an unregistered company, under any enactment repealed by 
this Act, except that references in any such first mentioned 
enactment to any such repealed enactment shall be read as 
references to the corresponding provision (if any) of this Act. 

( 2 ) Where a company incorporated outside British India which 

has been carrying on business in British India ceases to carry on bust - 
ness in British India it may be wound up as an unregistered company 
under this Part , notwithstanding that it has been dissolved or other* 
wise ceased to exist as a company under or by virtue of the laws oj 
the country under which it was incorporated* 
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By the Companies (Amendment) Act, 1936, the new sub-s. (3) has been 
merU^" added following the provisions of sub-s. (2) of s. 338 of the English Act 

of 1929. 

The Court has jurisdiction under the section to wind up companies incorporated 
by a special Act and foreign companies having a place of business in this 
tion 8C ^ C * country 1, even if the company has ceased to exist 2. If there is no 

member, officer or servant of the company on whom the petition to wind 
up can be served, the service must according to Companies’ Winding up Rules be made 
by leaving a copy at the company’s last known principal place of business within the 
jurisdiction 2. But when a foreign company is already in the course of being wound up 
in the country where it was domiciled, the winding up here is ancillary to the foreign 
liquidation, and the power of the liquidator is restricted to dealing with assets in this 
country 3. Where there is jurisdiction to wind up a foreign company at the time the 
petition is made, any subsequent order in the foreign country to wind up the company 
does not affect the former proceedings 3. See notes to s. 270 ante. 

A scheme under s. 153 provides an alternative mode of winding up a company. It 

Scheme is a provision with respect to avert a winding up and is therefore a provi- 

under sion with respect to winding up within the meaning of this section 4. 

s. 153. 


The Court however has no jurisdiction to wind up a foreign company which has 
agents but no office in this country 5, or an illegal association 6, or a club 7, or a literary 
or scientific institution not established for the purpose of carrying on business 8, or a 
trade union 9, or an association of less than eight members 10. 


“Carrying 
on busi- 
ness only 
for the 
purpose 
of wind¬ 
ing up.” 


Where an unregistered company has large outstandings which it would 
take years to work out and is not insolvent, the mere fact that it has ceased 
to take new business cannot be construed as carrying on business for the 
purpose of winding up its affairs and would not, on that ground only, 
justify a winding up order by the Court 11. 


So long as a society, formed for the mutual assurance of life, is solvent and in 
a position to do all that it has undertaken to do, it will not be just and 

® • I ■ M A ~~ - ■ 

equitable ” eCluit:a ^^ e » even ^ ic were the wis h °f the majority of the shareholders, to 

wind it up against the wishes of the minority 12. For other cases see notes 
to s. 162 (vi). 




3 . 

4 . 

5 . 

6 . 

7 . 

8 . 

9 . 

10 . 

11 . 

12 . 


North of England Assn. [1900J 1 Ch. 481 ; Mercantile Bank of Australia [1892] 
2 Ch. 204; Syria-Ottoman Ry. Co. [1904] 20 T. L. R. 217 ; Russian &. English 
Bank [1932] 1 Ch. 663. 

Tea Trading Co. [1933] 1 Ch. 647 ; Russian Bank [1933] Ch. 745 ; Russian &. 
English Bank v. Baring Bros. &. Co. [1936] 154 L. T. 603 (H. L.) 

Victoria Society [1913] 1 Ch. 167. 

Travancore National &.c. Bank [1939] M. 318. 

Lloyd Generale Italiano [1885] 29 Ch. D. 219. 

Padstow Total Loss Assn. [1882] 20 Ch. D. 137. 

St. James's Club [1852] 2 De G. M. & G. 383. 

Bristol Athenaeum [1889] 43 Ch. D. 236 ; but see Russel Institution [1898] 2 Ch. 
72 ; re Jones [1898] 2 Ch. 83. 

If h 1926 ade Uni ° n Act (Eng ) 1871 ’ 8 - 5 5 S * H, Indian Trade Unions Act, XVI 

Bolton B. B. Society [1879] 12 Ch. D. 679. 

Victoria Society (supra). 

Equitable Assurance Society [1909] 2 I. C. 164. 
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A telegraph company 1, a water works company 2, an exhibition company 3, 
Compani- and a canal company 4, incorporated by special Acts have been wound up. 

up'under A friendly societ y registered or unregistered may be wound up under this 

this sec- section 5. 

tion. 

Sub-s. (1) (iii) (a). The words, “is dissolved” are-equivalent to “has been dissol¬ 
ved” 6. 

Sub-s. (1), (iv). Compare s. 163 ante. See also notes to that section. For the 
meaning of “under his hand” in cl. (a) see notes to s. 163 ante. 

Sub-s. (3). If a foreign company which after carrying on business in this country 
has been dissolved in the country of its incorporation, it may, notwithstanding its 
dissolution in that country be wound up as an unregistered company under this section, 
although the dissolution took place before the passing of this new sub-s. (3), and on the 
instruction of the liquidator with the approval of the Committee of Inspection, an action 
may be brought in the name of the foreign company to recover sums which at the date 
of its dissolution were due to the company and unpaid 7. Where a company has 
ceased to exist by an act of the country, by whose acts and under whose laws it was 
made a juristic entity, it must be treated as non-existent by all Courts administering 
English law 8. Such a company can be wound up in this country 9. 

272* (i) In the event of an unregistered company being 
Contribu- wound up, every person shall be deemed to be a 
tories in contributory who is liable to pay or contribute to the 
ofunreliv payment of any debt or liability of the company, or to 
tered com- pay or contribute to the payment of any sum for the 
pames. adjustment of the rights of the members among them¬ 
selves, or to pay or contribute to the payment of the costs and 
expenses of winding up the company, and every contributory 
shall be liable to contribute to the assets of the company all 
sums due from him in respect of any such liability as aforesaid. 

( 2 ) In the event of any contributory dying or being ad¬ 
judged insolvent, the provisions of this Act with respect to the 
legal representatives and heirs of deceased contributories, and to 
the assignees of insolvent contributories shall apply. 


1 . Electric Telegraph Co. [I855J 22 Beav. 471. 

2. Barton Slc. Water Co. [1889] 42 Ch. D. 585 ; St. Neots Water Co. No. 2 [1906] 
22 T.,L. R. 478. 

3. Saunders v. Beavan [1912] 28 T.L.R. 518, [1911] W.N. 74, 104- 

4. Basingstoke Canal [1886] 14 W. R. 956 ; see also Woking Canal [1914] 1 Ch. 

300 3i7- 

5. 20th Century Friendly Society [1910] W.N. 236 ; Victoria Society [1913] 1 Ch. 
167 ; Iron Founders’ Social Institute [1923] W. N. 127. 

6 . Russian &. English Bank, supra ; Family Endowment Society [1870] 5 Ch. 
App. 118, 136. 

7. Russian &. English Bank v. Baring Brother [1936] A.C. 405, 154 L. T. 603. 

8 . Dairen Kisin K. Kaisha v. Shiang Kee [1941] P. C. 88, 196 I. C. 414 following 
Lazard Bros. & Co. v. Midland Bank [1933] A. C. 289 (298). 

9. Ibid, approving Russian &. English Bank [1933] 1 Ch. 745. 
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A debtor to the company is not a contributory within the above definition 
Who is not an d must not be settled on the list of contributories 1. For the mean- 
a contri- ing of the word “contributory*' in the winding up of registered comoani^ 
butor ?- sees. 158. 

Sub-s. (2). Compare s. 160. 

273* The provisions of this Act with respect to staying and 
restraining suits and legal proceedings against a com¬ 
pany at any time after the presentation of a petition 
for winding up and before the making of a winding up 
order shall, in the case of an unregistered company, 
where the application to stay or restrain is by a credi¬ 
tor, extend to suits and legal proceedings against any contribu¬ 
tory of the company. 

For the provisions for staying and restraining suits and legal proceedings against 
a company see s. 169 and notes thereto. Cf. s. 268. 


Power to 
stay or 
restrain 
proceed¬ 
ings. 


274* Where an order has been made for winding up an un¬ 
registered company, no suit or other legal proceedings 
shall be proceeded with or commenced against any 
contributory of the company in respect of any debt of 
the company, except by leave of the Court, and subject 
to such terms as the Court may impose. 


Suits 
stayed on 
winding 
up order. 


See s. 171 and notes. Cf. s. 269. 

This section only applies to actions brought against contributories as such to 

Appli- enforce payment of a debt of the company 2. 

cability. 


Directions 
as to pro¬ 
perty in 
certain 
cases. 


275. If an unregistered company has no power to sue and 
be sued in a common name, or if for any reason it 
appears expedient, the Court may, by the winding up 
order, or by any subsequent order, direct that all or 
any part of the property, moveable or immoveable, 
including all interests and rights in, to and out of pro¬ 
perty, moveable and immoveable, and including obligations and 
actionable claims as may belong to the company or to trustees 
on its behalf, is to vest in the official liquidator by his official 
name, and thereupon the property or the part thereof specified 
in the order shall vest accordingly ; and the official liquidator 
may, after giving such indemnity (if any) as the Court may 
direct, bring or defend in his official name any suit or other legal 
proceeding relating to that property, or necessary to be brought 
or defended for the purposes of effectually winding up the 
company and recovering its property. 


1. British Nation Life Assurance Assn. [1878] 8 Ch. D. 679 at p. 708 ; Lee & 
Moor’s case [1868J 5 Hq. 368. 

2. South of France Pottery Syndicate [1877] 36 L. T. 651, 37 L. T. 260. 

80 
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If the property of the company is vested in the official liquidator under this section, 
Personal ^e a ° es not thereby acquire any personal rights or liabilities 1. A vesting 
right or order under this section can be obtained on an ex parte motion 2, but the 

liability. trustee in whom the property is vested may be served 3. 


276* The provisions of this Part with respect to unregis- 
of this iODS tere d companies shall be in addition to, and not in 
Part cu. restriction of, any provisions hereinbefore in this Act 
muiative. contained with respect to winding up companies by 
the Court, and the Court or official liquidator may exercise any 
powers or do any act in the case of unregistered companies 
which might be exercised or done by it or him in winding up 
companies formed and registered under this Act ; but an un¬ 
registered company shall not, except in the event of its being 
wound up, be deemed to be a company under this Act, and 
then only to the extent provided by this Part. 


The words “except in the event of its being wound up” include the time when a 


Scope of 
the sec¬ 
tion. 


petition is pending 4. This section renders inapplicable to unregistered 
companies the whole of the Act except Part V 4. 


PART X* 

Companies established outside British India. 

277. (i) Every company incorporated outside British India, 
Require- which at the commencement of this Act has a place 
ments as- G f business in British India, and every such company 
panies es- which after the commencement of this Act establishes 
4 utside d suc ^ a pl ace of business within British India, shall, 
British within six months from the commencement of this 
India. Act or w ithin one month from the establishment of 
such place of business, as the case may be, file with the registrar 
in the province in which such place of business is situated,— 

(a) a certified copy of the charter, statutes or memo¬ 
randum and articles of the company, or other ins- 
trument constituting or defining the constitution of 
the company, and, if the instrument is not written 
in the English language, a certified translation there¬ 
of; 

(b) the full address of the registered or principal office 
of the company ; 


1. Graham v. Edge [1888] 20 Q. B. D. 538 ; C.A. 683. 

2. Albert Life Asurance Co. [1869] 18 W.R. 91. 

3. Britannia Building Society [1890] W.N. 170, 63 L.T. 304. 

4. Rudow v. Great Britain Mutual Society [1881] 17 Ch. D. 600 ; see also Ex. p • 
Ball [1873] 10 Ch. App. 48. 
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(c) a list of the directors and managers (if any) of the 
company ; 

( d ) the names and addresses of some one or more per¬ 
sons resident in British India authorised to accept 
on behalf of the company service of process and 
any notices required to be served on the company ; 

[(e) the full address of that office of the company in British 
India which is to be deemed the principal place of busi¬ 
ness in British India of the company ;] 

and, in the event of any alteration being made in any such 
instrument [or in any such address ] or in the directors or mana¬ 
gers or in the names or addresses of any such persons as afore¬ 
said, the company shall, within the prescribed time, file with 
the registrar a notice of the alteration. 

( 2 ) Any process or notice required to be served on the 
company shall be sufficiently served, if addressed to any person 
whose name has been so filed as aforesaid and left at or sent by 
post to the address which has been so filed. 

( 3 ) Every company to which this section applies shall in 
every year file with the registrar of the province in which the 
company has its principal place of business— 

(0 in a case where by the law, for the time being in 
force, of the country in which the company is in¬ 
corporated such company is required to file with 
the public authority an annual balance-sheet,— 
[three copies of that balance-sheet ] and if the balance- 
sheet does not contain all the information provided for 
in the form marked H in the Third Schedule , such 
supplementary statements [in triplicate ] as shall furnish 
such information ; or 

(ii) in a case where no such provision is made by the 
law, for the time being in force, of the country in 
which the company is incorporated,—such a state¬ 
ment [in triplicate ] in the form of a balance-sheet 
as such company would, if it were a company 
formed and registered under this Act, be required 
to file in accordance with the provisions of this 

Act: 

****** 

(4) Every company to which this section applies and 
which uses the word 1 ‘Limited ’ 1 as part of its name, shall— 

, (a) in every prospectus inviting subscriptions for its 
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shares or debentures in British India, state the 

country in which the company is incorporated; 
and 

(b) conspicuously exhibit on every place where it 
carries on business in British India the name of the 
company and the country in which the company 
is incorporated in letters easily legible in English 
characters and also, if any place where it carries 
on business is beyond the local limits of the ordi- 
nary original civil jurisdiction of a High Court, in 
the characters of one of the vernacular languages 
used in that place ; and 

(c) have the name of the company and of the country 
in which the company is incorporated mentioned 
in legible English characters in all bill-heads and 
letter paper, and in all notices, advertisements and 
other official publications of the company. 

( 5 ) Every company to which this section applies shall if the 
liability of the members of the company is limited cause notice of 
that fact to be stated in legible characters in every prospectus 
inviting subscriptions for its shares , and in all bill-heads and letter 
paper notices, advertisements and other official publications of the 
company in British India , and to be affixed on every place where it 
carries on business . 

( 6 ) If any company to which this section applies fails to 
comply with any of the requirements of this section, the com' 
pany, and every officer or agent of the company, shall be liable 
to a fine not exceeding five hundred rupees or, in the case of a 
continuing offence, fifty rupees for every day during which the 
default continues. 


( 7 ) For the purposes of this section— 

(a) the expression ‘‘certified” means certified in the 
prescribed manner to be a true copy or a correct 
translation ; 

( b ) the expression “place of business” includes a share 
transfer or share registration office ; 

(c) the expression “director” includes any person occu¬ 
pying the position of director, by whatever name 
called ; and 

(d) the expression “prospectus” means any prospectus, 
notice, circular, advertisement or other invitation, 
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offering to the public for subscription or purchase 
any shares or debentures of the company. 

(8) There shall be paid to the registrar for registering any 
document required by this section to be filed with him a fee of 
five rupees or such smaller fee as may be prescribed. 


By the Companies (Amendment) Act, 1936, in sub-s. (3) the words in italics have 
been inserted and the proviso thereto has been omitted. By the said Act 
the original sub-sections (5), (6) and (7) have been re-numbered as sub¬ 
sections (6), (7) and (8) respectively and the new sub-s. (5) has been insert¬ 
ed. The proviso to sub-s. (3) was as follows :— 


Amend¬ 

ment. 


Provided that the Governor General in Council may, by notification 
in the Gazette of India subject to such restrictions and conditions, if any, 
as he may therein prescribe, exempt any such company or any class of 
such companies from this requirement. 

By the amending Act II of 1938 the following further amendments have been made 
in this section : In sub-s. (1) the new cl. (e) has been added, and after that the words 
within square brackets have been substituted for the words “or in such address.” In 
sub-s. (3), cl. (i) the words within the first square brackets have been substituted for 
“a copy of that balance-sheet,” and the words “in triplicate” in the second square 
brackets have been inserted. In cl. (ii) the words “in triplicate” within square brackets 
have also been inserted by the same amending Act. 


A company incorporated in Canada and not having established places of business 
within the United Kingdom was not bound to conform to the regulations 
Applica- contained in the corresponding section (s. 274) of the English Act of 

1908 1. 


Where a foreign company had a place of business within the United Kingdom 
within the meaning of the corresponding section (274) of the English Act of 1908, a 
service upon the person named in cl. (d) of sub-s. (1) was an effective service 2. 

English & An English corporation is none the less English because the corporators 

corpora- arC f° rei S ners and a foreign corporation is none the less foreign because 
tions. the corporators are English 4. 

It cannot be said that a foreign company cannot carry on business in another 
Carrying country. Where a company incorporated outside British India does business 

in Calcutta through its agents, the company is carrying on business in 
British India within the meaning of cl. 12 of the Letters Patent, Calcutta 5, 
and it may be sued there 6. 


w 

on busi¬ 
ness. 


1. Lord Advocate v. Huron &c. Savings Co. [1911] S. C. 612. 

2. Sabatier v. Trading Co. [1927] 1 Ch. 495 ; Employers’ Liability Assurance 
Corporation v. Sedgwick, Collins &. Co. [1927] A. C. 95. 

3. General Co. for Promotion of Land Credit [1870] 5 Ch. App. 363 ; Attorney 
General v. Jewish Colonization Assn. [1901] 1 K. B. 123, 130. 

4. Janson v. Driefontein Mines [1902] A. C. 484, 497 ; Gramophone Ltd. v. Stanley 
[1908] 2 K. B. 89. 

5 * Assurance Co. v. Thakur Shiva Mangal [1937] A. 208, [1937] All. 234, 

11937] A. L. J, 98. 

6. See La Compagnie Generale v. Thomas Law &. Co. [1899] A. C. 431 ; Dunlop 

Co. v. Actien Gessellschaft Fur Motor &c. Co. [1902] 1 K. B. 
342 ; Saccharin Corpn. v. Chemische Fabrikoc [1911] 2 K. B. 516. 
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Sub-s. 1 . As to certification of documents under this sub-section see Rule (6) of 

the Indian Companies Rules, 1941 printed in App. H. As to certification of translations 
under ss. 277 and 277 B, see Rule (7), ibid. For power of the Central Government to 
relax Rules (6) and (7) see Rule 8, ibid. As to the time for filing alterations of particulars 
under this sub-section, see Rule 9, ibid. 

Sub-s. 3, cl. (ii). As to the form of balance-sheet, see Form F in the Third 
Schedule, post . 

Sub-ss. 4 &. 5. Compare s. 73 ante and see notes to that section. 

Sub-s. (6). A company which is registered in a foreign State is entitled to file 
suits and maintain actions in British India, and the mere fact that it has not complied 
with the requirements of this section does not disable it from filing suits and maintaining 
actions in British India. This section merely imposes a penalty for not complying with 
its provisions. A company in a foreign State does not cease to be a legal body merely 
because it does not comply with the requirements of this section 1 . 

Sub-s. 7. As to certification see notes to sub-s. (1), supra. As to the meaning of 
“prospectus’*, compare cl. (14), sub-s. (1) of s. 2. ante, and see notes to that clause and 
ss. 92 and 93 ante. 

277A. (i) It shall not be lawful for any person — 

to issue, circulate or distribute in British India any 
prospectus offering for subscription shares in or deben¬ 
tures of a company incorporated or to be incorporated 
outside British India whether the company has or has 
not established , or when formed will or will not establish , 
a place of business in British India, unless — 

before the issue, circulation or distribution of the pros¬ 
pectus in British India a copy thereof, certified by the 
chairman and two other directors of the company as 
having been approved by resolution of the managing 
body, has been delivered for registration to the registrar ; 

the prospectus states on the face of it that the copy has 
been so delivered; 

the prospectus is dated; and 

the prospectus otherwise complies with this Part; or 

to issue to any person in British India a form of applica¬ 
tion for shares in or debentures of such a company or 
intended company as aforesaid, unless the form is issued 
with a prospectus which complies with this Part: • 

Provided that this provision shall not apply if it is shown that the 
form of application was issued in connection with a bona fide invita¬ 
tion to a person to enter into an underwriting agreement with respect 
to the shares or debentures ♦ 

( 2 ) This section shall not apply to the issue to existing members 


Restriction 
on sale 
and. offer 
for sale of 
shares. 


(<0 


H) 


(ii) 


(Hi) 

O) 

(b) 


1. Shamrao v. United H. B. Engineering Co. [1937] B. 24, 38 Bom. L. R. 1092. 
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or debenture-holders of a company of a prospectus or form of applica¬ 
tion relating to shares in or debentures of the company, whether an 
applicant for shares or debentures will or will not have the right to 
renounce in favour of other persons, but, subject as aforesaid, this 
section shall apply to a prospectus or form of application whether issued 
on or with reference to the formation of a company or subsequently. 

( 3 ) Where any document by which any shares in or debentures 
of a company incorporated outside British India are offered for sale to 
the public would, if the company concerned had been a company tvithin 
the meaning of this Act, have been deemed by virtue of section 98 A to 
be a prospectus issued by the company, that document shall be deemed 
to be, for the purposes of this section , a prospectus issued by the 
company. 

( 4 ) An offer of shares or debentures for subscription or sale to 
any person whose ordinary business or part of whose ordinary business 
it is to buy or sell shares or debentures, whether as principal or agent 
shall not.be deemed an offer to the public for the purposes of this 
section. 

( 5 ) Any person who is knowingly responsible for the issue, circu¬ 
lation or distribution of any prospectus, or for the issue of a form of 
application for shares or debentures, in contravention of the provisions 

of this section shall be liable to a fine not exceeding five thousand 
rupees . 

(6) In this section and in section 277B, the expressions “pros¬ 
pectus , shares 5 and “debentures ’’ have the same meanings as when 
used in relation to a company incorporated under this Act. 

27 7B - jj- ln ° rder i t0 COmply with this Part a Prospectus, in 
Require- addition to complying with the provisions of sub-clauses (iij 

proTpectul 0 and W of dause of sub ' se ction (i) of section 277A, 

must — 

(a) contain particulars with respect to the following matters: _ 

(0 the objects of the company; 

(ii) the instrument constituting or defining the constitution 
of the company; 

(iiij the enactments, or provisions having the force of an 
enactment, by or under which the incorporation of the 
company was effected ; 

(iv) an address in British India where the said instrument, 
enactments or provisions, or copies thereof, and if the 

ar f, y 1 a foreign language a translation thereof in 
the English language certified in the prescribed manner, 
can be inspected; 
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( v ) c ^ e date on which and the country in which the com¬ 
pany was incorporated ; 

(vi) whether the company has established a place of business 
inBritish India and, if so, the address of its principal 
office in British India : 

Provided that the provisions of sub-clauses (i), (ii) and (Hi) of 

this clause shall not apply in the case of a prospectus issued more than 

two years after the date at which the company is entitled to commence 
business : 


(b) subject to the provisions of this section, state the matters 
specified in sub-section (iA) of section 93 and set out 
the reports specified in that section : 


Provided that 


(0 'where any prospectus is published as a newspaper ad¬ 
vertisement, it shall be a sufficient compliance with the 
requirement that the prospectus must specify the objects 
of the company if the advertisement specifies the primary 
object with which the company was formed, and 


(ii) in section 93 of this Act a reference to the articles of 
the company shall be deemed to be a reference to the 
constitution of the company. 

( 2 ) Any condition requiring or binding any applicant for shares 
or debentures to waive compliance with any requirement of this section, 
or purporting to affect him with notice of any contract, document, or 
matter not specifically referred to in the prospectus, shall be void . 

( 3 ) In the event of non-compliance with or contravention of any 
of the requirements of this section, a director or other person responsi¬ 
ble for the prospectus shall not incur any liability by reason of the 
non-compliance or contravention, if — 

(a) as regards any matter not disclosed, he proves that he 
was not cognisant thereof ; or 

( b ) he proves that the non-compliance or contravention arose 
from an honest mistake of fact on his part, or 



the non-compliance or contravention was in respect of 
matters which, in the opinion of the Court dealing with 
the case, were immaterial or were otherwise such as 
ought, in the opinion of that Court, having regard to 
all the circumstances of the case, reasonably to be 
excused : 


Provided that in the event of failure to include in a prospectus 
a statement with respect to the matters specified in clause (n) of 
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sub-section (i) of section 93 , no director or other person shall incur 
any liability in respect of the failure unless it be proved that he had 
knowledge of the matters not disclosed. 

Nothing in this section shall limit or diminish 
which any person may incur under the general law or this 
from this section. 


any liability 
Act, apart 



See notes to sub-s. (1) of s. 277 ante. 


277C* (i) It shall not be lawful for any person to go from 

Restriction house to house offering shares of a company incorporated 

outside India for subscription or purchase to the public or 


on canvas¬ 
sing for sale 7 , , 7 ,; 

of shares. any member of the public- 


( 2 ) In this sub-section the expression “house” shall not include 
an office used for business purposes. 

( 3 ) Any person acting in contravention of this section shall be 
liable to a fine not exceeding rupees one hundred. 


277D. (1) The provisions of sections iog to 117, both inclu¬ 

sive, and 1 20 to 1 25 , both inclusive, shall extend to charges on pro- 
Registration perdes in British India which are created and to charges on 
of charges, property in British India which is acquired after the com¬ 
mencement of the Indian Companies ( Amendment ) Act, 1936, by a 
company incorporated outside British India which has an established 
place of business in British India. 

[Provided that references in the said sections to the registrar shall 
be deemed to be references to the registrar of the province in which the 
principal place of business in British India of such company is situat¬ 
ed, and references to the registered office of the company shall be 
deemed to be references to the principal place of business in British 
India of the company : 

Provided further that, where a charge is created outside British 
India or the completion of the acquisition of property takes place out¬ 
side British India, sub-clause ( i ) of the proviso to sub-section ( 1 ) of 
section 109 and the proviso to sub-section (1) of section 109A shall 

apply as if the property wherever situated were situated outside British 
India. 

( 2 ) This section shall be deemed not to have come into force 
until the commencement of the Indian Companies ( Amendment ) 
Act, 1938 : 

Provided that where the provisions of sections 109 and section 117 

to 120 have not been complied with in respect of any charge or 

mortgage created since the 15 th day of January, 1937, as required by 

this Act, those provisions shall be complied with within four weeks 
81 



642 


INDIAN COMPANIES ACT 


t S. 277F 


from the commencement of the Indian 
Act, 1938]. 


Companies ( Amendment) 


By the amending Act II of 1938 which received the assent of the Governor General 
on 26th February, 1938 (date of commencement), this section has been re-numbered as 
sub-section (1) and the matter within square brackets has been added thereto. 

277 E. The provisions of sections 118 and ng shall mutatis 
mutandis apply to the case of all companies incorporated outside 
Notice of British India hut having an established place of business 
appointment in British India and the provisions of section 120 shall 

apply to such, companies to the extent of requiring them to 
keep at their principal place of business in British India the books of 
account required by that section with respect to money received and 
expended, sales and purchases made, and assets and liabilities in 
relation to its business in British India. 


[Provided that references in the said section to the registrar shall 
be deemed to be references to the registrar of the province in which 
the principal place of business in British India of such company is 
situated, and references to the registered office of the company shall be 
deemed to be references to the principal place of business in British 
India of the company ]. 


By the amending Act II of 1938 the proviso within square brackets has been added. 
Sections 277A to 277E have been inserted by the Companies (Amendment) Act, 
1936. Sections 277A and 277B reproduce ss. 354 and 355 and ss. 277C and 277D follow 
s. 90 of the English Act of 1929. See Introduction. 


PART XA. 

Banking Companies. 

277 F* A “banking company” means a company which carries 
Definition on as lCs principal business the accepting of deposits of 
Of banking money on current account or otherwise, subject to with- 
compa y drawal by cheque, draft or order, notwithstanding that it 
engages in addition in any one or more of the following forms of 
business, namely :—• 

(i) the borrowing, raising or taking up of money ; the 
lending or advancing of money either upon or without 
security ; the drawing, making, accepting, discounting, 
buying, selling, collecting and dealing in bills of ex¬ 
change, hoondees, promissory notes, coupons, drafts, 
bills of lading, railway receipts, warrants, debentures, 
certificates, scrips and other instruments, and securities 
whether transferable or negotiable or not; the granting 
and issuing of letters of credit, travellers cheques and 
circular notes ; the buying, selling and dealing in 
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bullion and specie ; the buying and selling of foreign 
exchange including foreign bank notes ; the acquiring, 
holding, issuing on commission, underwriting and 
dealing in stocky funds, shares, debentures, debenture 
stock, bonds, obligations, securities and investments of 
all kinds ; the purchasing and selling of bonds, scrips 
or other forms of securities on behalf of constituents or 
others ; the negotiating of loans and advances ; the 
receiving of all kinds of bonds, scrips or valuables on 
deposit, or for safe custody or otherwise ; the collecting 
and transmitting of money and securities ; 

(2) acting as agents for Governments or local authorities 
or for any other person or persons ; the carrying on of 
agency business of any description other than the 
business of a managing agent [of a company not being 
a banking company ] including the power to act as 
.attorneys and to give discharges and receipts ; 

(3) contracting for public and private loans and negotiating 
and issuing the same ; 

( 4 ) the promoting, effecting, insuring, guaranteeing, under¬ 
writing, participating in managing and carrying out of 
any issue, public or private, of State, Municipal or other 
loans or of shares, stock, debentures, or debenture stock 
of any company, corporation or association and the 
lending of money for the purpose of any such issue ; 

(5) carrying on and transacting every kind of guarantee and 
indemnity business ; 

(6) promoting or financing or assisting in promoting or 
financing any business undertaking or industry, either 
existing or new, and developing or forming the same either 
through the instrumentality of syndicates or otherwise ; 

( 7 ) acquisition by purchase, lease, exchange, hire or other¬ 
wise of any property immoveable or moveable and any 
rights or privileges which the company may think neces¬ 
sary or convenient to acquire or the acquisition of which 
in the opinion of the company is likely to facilitate the 
realisation of any securities held by the company or to 
prevent or diminish any apprehended loss or liability ; 

(8) managing, selling and realising all property moveable 

and immoveable which may come into the possession of 

the company in satisfaction or part satisfaction of any of 
its claims ; 
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(9) acquiring and holding and generally dealing with any 
property and any right, title or interest in any property 
moveable or immoveable which may form part of the 
security for any loans or advance or which may be com 
nected with any such security ; 

(10) undertaking and executing trusts ; 

(11) undertaking the administration of estates as executor, 
trustee or otherwise : 

(12) taking or otherwise acquiring and holding shares in any 
other company having objects similar to those of the 
company ; 

(13) establishing and supporting or aiding in the establish¬ 
ment and support of associations, institutions, funds, 
trusts and conveniences calculated to benefit employees or 
ex-employees of the company or the dependents or con¬ 
nections of such persons ; granting pensions and allow¬ 
ances and making payments towards insurance ; subs¬ 
cribing to or guaranteeing moneys for charitable or 
benevolent objects or for any exhibition or for any 
public, general or useful object ; 

(14) the acquisition, construction, maintenance and alteration 
of any building or works necessary or convenient for the 
purposes of the company ; 

(15) selling, improving, managing, developing, exchanging, 
leasing, mortgaging , disposing of or turning into account 
or otherwise dealing with all or any part of the property 
and rights of the company ; 

(16) acquiring and undertaking the whole or any part of the 
business of any person or company, when such business 
is of a nature enumerated or described in this section ; 

(17) doing all such other things as are incidental or con¬ 
ducive to the promotion or advancement of the business 
of the company . 

In clause (2) the words within square brackets have been added by the Amending 

Act II of 1938. 


277 G. (1) No company formed after the commencement of the 

Indian Companies (Amendment ) Act, 1936, for the purpose of carry' 
7 . . . ing on business as a banking company or which uses as 

Limitation . r i i 7 . ? . r j . 

of activities part of the name under which it proposes to carry on bust- 
of banking ness t he word “bank”, “banker” or “banking” shall be 

registered under this Act, unless the memorandum limits the 
objects of the company to the carrying on of the business of accepting 


S. 277K ] 


INDIAN COMPANIES ACT 


645 


deposits of money on current account or otherwise subject to with¬ 
drawal by cheque , draft or otherwise along with some or all of the 
forms of business specified in section 277F. 

(2) No banking company whether incorporated in or outside 
British India shall after the expiry or two years from the commence¬ 
ment of the said Act carry on any form of business other than those 
specified in section 277F : 

Provided that the [Central Government ] may, Fy notification in 
the [Official Gazette], specify in addition to the business set 
forth in clauses (1) to (17) of section 277F other forms of business 
which it may be lawful under this section for a banking company to 
engage in. 

Amendment. In the proviso to sub-s. (2) of this section the words within the first 
square brackets have been substituted for “Governor General in Council” and those 
within the second square brackets have been substituted for “Gazette of India” by the 
Government of India (Adaptation of Indian Laws) Order, 1937. 

Sub-9. (1). The date of commencement of the Indian Companies (Amendment) 
Act, 1936 is 15th January, 1937 (see the first page of Introduction). 

277H. No banking company shall after the expiry of two years 
Banking from the commencement of the Indian Companies ( Amend- 
c t ° 0 m e mpily n0t ment ) Act, 1936, employ or be managed by a managing 
managing agent other than a banking company for the management 
agent. 0 f fa company. 

See notes to the previous section. 

2771 . Notwithstanding anything contained in section 103, no 
Restriction banking company incorporated under this Act after the com¬ 
mencement of the Indian Companies (Amendment) Act, 
1936, shall commence business, unless shares have been 
allotted to an amount sufficient to yield a sum of at least 
fifty thousand rupees as working capital and unless a decla¬ 
ration duly verified by an affidavit signed by the directors and the 
manager that such a sum has been received by way of paid up capital 
has been filed with the registrar. 

See notes to s. 277G. 

277 J. No banking company shall create any charge upon any 
of charge” }f n P a ^ capital of the company , and any such charge shall 


on com¬ 
mencement 
of business 
by banking 
company. 


on unpaid 
capitdl. 


be invalid. 


277 K, (1) Every banking company shall, after the commence - 
Reserve ment of the Indian Companies (Amendment ) Act, 1936, 

maintain a reserve fund. 

(2) Every banking company shall out of the declared profits of 
each year and before any dividend is declared transfer a sum equi- 


fund. 
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capital * tk ^ * un( ^ ls ec l uc d t0 the paid up 

or keep deposited m a special account to be opened by the combanv 

w o*> d -« w «f «*» 

“?r ^rr 3 rar 

Companies (Amendment) Act 1936, til/ a/ter the expiry of two 
years from the commencement of the said Act. 1 

Sub-s. (1). See notes to s. 277G. 

Act n a o'f S ml' r The SeCUtiti63 menti ° ned ° r referred '° in 9 - 20 of the Indton Trusts 
Act II of 1882 are-prom,ssory notes, debentures, stock or other securities of any 

rovmcia Government or of the Central Government or of the United Kingdom of 

Great Britain and Ireland, and also securities, both the principal whereof and the in- 

Govern W ment° n fU “ y and “—Anally guaranteed by any such 


For a list of the scheduled banks see pp. 286-87 ante. 

277 L. (i) Every banking company shall maintain by way of 

Cash reserve, 1 re * erve in cas ^ a s ™ equivalent to at least one and 
, , a , , ha lfP er ce f-of the time liabilities and five per cent, of 

the demand liabilities of such company and shall file with the registrar 
before the tenth day of every month [three copies of] a statement of 

the amount so held on the Friday of each week of the preceding month 
with particulars of the time and demand liabilities of each such day. 

(2) For the purposes of sub-section (i) “demand liabilities” 
means liabilities which must be met on demand, and “time liabilities” 
means liabilities which are not demand liabilities . 

7 (A , N ° th ) n S m this section or in section 277K shall apply to a 

scheduled bank as defined in clause (e) of section 2 of the Reserve 
Bank of India Act, 1934. 

(4) If default is made in complying with the requirements of 
section 277G, section 277H, section 277J, section 277K or section 
277M or with the requirements of this section as to the maintainance 
of a cash reserve, every director or other officer of the company who 
is knowingly and wilfully a party to the default shall be liable to 
a fine not exceeding five hundred rupees for every day during which 
the default continues, and if default is made in complying with the 
requirements of this section as to the filing of the statement referred to 
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in sub-section (i), to a fine not exceeding one hundred rupees for every 
day during which the default continues . 


In sub-s. (1) the words in square brackets have beeninserted.by the amending Act II 
of 1938 which received the assent of the Governor General on 26th February, 1938. 

Where the evidence does not warrant the conclusion that an ordinary director was 
Ca*h knowingly and wilfully a party to the default to maintain the requisite cash 

reserve. reserve, a conviction of such director under this section must be set aside I. 


277M. (i) [A banking company shall not form any subsidiary 

Restriction company except a subsidiary company ] formed for the purpose 
on nature of of undertaking and executing trusts, undertaking the adminis - 

companies. Crat * on °f estates as executor trustee or otherwise and such 

other purposes set forth in section 277 F as are incidental 
to the business of accepting deposits of money on current account or 
otherwise . 


( 2 ) Save as provided in sub-section ( 1 ), a banking company shall 
not hold shares in any company whether as pledgee, mortgagee or 
absolute owner of an amount exceeding forty per cent, of the issued 
share capital of that company : 


Provided that nothing in this sub-section shall apply to shares held 
by a banking company before the commencement of the Indian Com¬ 
panies ( Amendment ) Act, 1936 .] 


By the amending Act II of 1938 this section has been re-numbered as sub-s. (I) 

and therein the words within square brackets have been substituted for the words “A 

banking company shall not form or hold shares in any subsidiary company except a 

subsidiary company of its own”. The sub-s. (2) has been added by the same amending 
Act. 


For definition of subsidiary company see sub-s. 2 of s. 2 ante. As to the commence¬ 
ment of the Indian Companies (Amendment) Act, 1936, see notes to s. 277G. 


277N. (i) The Court may on the application of a banking 
Power of company which is temporarily unable to meet its obligations 
Court to make an order staying the commencement or continuance 

codings'. °f actions an d proceedings against the company for a 

fixed period of time on such terms and conditions as it shall 
think fit and proper and may from time to time extend the period. 

( 2 ) No such application shall be maintainable unless accompa¬ 
nied by a report of the registrar : 

Provided, however, the Court may, for sufficient reasons, grant 

interim relief , even if the application is not accompanied by such 
report. 


(3) 'Phe registrar shall for the purposes of his report be entitled 
at the cost of the company to investigate the financial condition of the 

1. Neelakantan Nambisan [1940J 1 M. L. J. 478. 
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The new Part XA consisting of ss. 277F to 277N has been introduced by the 

(Amendment) Act, 1936, making special provisions applicable to 
ment. banking companies. See Introduction. PP ® to 

T ( lle fact that the directors and the chairman of a banking company are actuated 
by the best of motives and they think and hope that their arrangements are those best 

Scope. SUIted , t0 mee , t the ' iabiUtieS of the COm e a "V- *• no ground in law for passing 

an order under this section, unless the Court really is satisfied that the 

position of the company is embarrassed only temporarily. It was never the intention 

of the legislature ,n enacting this section that a company in an insolvent position should 

be aUowed to contmue its operations under the protection of the Court and that those 

who had dealings with the company should be prevented under the orders of the Court 
from seeking legal remedies to which they would otherwise have been entitled 1. 


PART XI. 


Supplemental 

Legal proceedings, offences , etc. 

CoJ 78 ' . ( l } N ° Court inferior to that of a Presidency Magis- 

zance of ^ a Magistrate of the first class shall try any 

offences, oftence against this Act. 

{ 1 2 3 l , an y. offence which by this Act is declared to be 
punishable by fine only is committed by any person within the 
local limits of the ordinary original civil jurisdiction of the High 
Courts of Judicature at Fort William, Madras and Bombay, such 
offence shall be punishable upon summary conviction by any 
Presidency Magistrate of the place at which such Court is held. 

(3) Notwithstanding anything in the Code of Criminal 
Procedure, 1898 , every offence against this Act shall, for the 
purpose of the said Code, be deemed to be non-cognizable. 

This section does not appear in the English Act, and seems to have been badly 
drafted, for in a very recent case a Full Bench of the Allahabad High Court 

Hon! 1C ' had SedoU8ly “ COnsider whethef a High Court has original jurisdiction 

to try an offence under the Companies Act 2. Their Lordships observed : 
“All that section 278 lays down is that no Court of a grade inferior to that of certain 
Magistrates shall have power to try such offences. Sub-s. (2) refers to the Presidency 
towns of Calcutta, Madras and Bombay, and has no application to this High Court. 
It therefore follows that the Act does not mention any particular Court which would 
have jurisdiction to try offences under 9 . 85 and other sections of the Act” 3. The 


1. Benares Bank, Ltd. [1939] A. 726. 

2. Harish v. Kavindra [1936] A. 830, [1936] A. L. J. 1105. 

3. Ibid at p. 831. 
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Companies (Amendment) Act, 1936, does not remedy the defect which has been over¬ 
looked by those who were responsible for the measure. The above Full Bench however 
held that the High Court had no original jurisdiction to try an offence under the Act. 
Their Lordships said : “The jurisdiction of the High Court referred to in s. 3 i 3 
obviously the jurisdiction exercised by virtue of the specific provisions of the Act and 

not a jurisdiction which may be invoked where merely a criminal offence is declared. 

It is very difficult to say that s. 3 has specifically mentioned that the High Court would 
be the Court which should as a Court of first instance try persons who have been 

guilty of an offence committed on account of breaches of the provisions of the sections 
of the Act” 1. 

In criminal proceedings also the summons must be served at the registered office 
Criminal company 2. In Lakshmana v. Emp. 3 no opinion was expressed 

proceed- on the question whether a complaint signed by the registrar’s clerk is 
ings * properly instituted. 

Sub-s. (3). It is true that offences under sub-section (5) of s. 4 and under s. 283 
are non-cognizable and cannot be investigated by the police under Ch. XIV of the Code 
of Criminal Procedure ; but the mere fact that the offences were wrongly investigated 
and sent up by the police is not an obstacle' to their being tried by a Magistrate 4. 

This section is silent as to the person on whose complaint the Court will take 
cognizance of an offence against this Act. Cognizance is generally taken on the com¬ 
plaint made by the registrar of companies, for by the regulations made under sub-s. (2) 
of s. 248 this officer has been authorized by the Local Governments to make such com¬ 
plaints. But these regulations are not intended to exclude any other competent party 

Who can ^ rom a complaint. Such an exclusion would be ultra vires because 

complain ? t ^ lere i 8 no provision in the Act which detracts from the ordinary power of 

the aggrieved person to file a complaint. A shareholder for instance is 
such an aggrieved person 5. The Act as amended by Act XXII of 1936 does not also 
contemplate prosecutions only by the Advocate General or Public Prosecutor and under 
it prosecutions by private individuals are not barred. S. 141A which provides for prose¬ 
cutions by the Crown is limited to cases of fraud and comes into play only after a report 
under s. 138 has been made 6. In the last cited case at p. 455 Henderson J. observed : 
“In the absence of any specific provision in the Act itself we cannot infer from a mere 
omission of a similar provision (as in s. 368 of the English Act of 1929—printed in the 
Appendix) in the Indian Act that the intention of the legislature was to bar private 

prosecutions. There was no doubt at all that such prosecutions were permitted by the 
old Act.” 


Where 

Offences 
under other 
Acts. 


allegations against an insurer amount to offences both under the Com¬ 
panies Act and the Insurance Act IV of 1938, he should be prosecuted under 
the latter Act, and any prosecution under the Companies Act should be 
limited to matters which are offences under this Act 6. 


1 . 

2 . 

3 . 


4 . 

5 . 

6 . 


Ibid at p. 831. 

Ounsttm &. Tee v. Richardson [1902] 1 K. B. 91. 

U“32] M. 497, 35 M. L. W. 661. See however Sidheswar v. Emp. [1911] 12 
596 ’ 12 L C * 9 72 and Emp. v. Shiv Das [1910] 11 Cr. L. J. 577,8 


82 


Dawson v. King [1939] R. 273. 

Laxmi Narayan v. Mahajan [1928] N. 186, 29 Cr. L. J. 581, 109 I. C. 597. 
Surendra v. Kalipada [1940] 44 C. W. N. 454. 
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279 . The Court imposing any fine under this Act may 
Applica. airect that the whole or any part thereof be applied in 

or towards payment of the costs of the proceedings, 

. e ° r ox towards the rewarding of the person on whose 
information the fine is recovered. 


-J. &-- ' 

tion of 
fines. 


280 . Where a limited company is plaintiff or petitioner in 
Power to fny suit or other legal proceeding, any Court having 

[ted U com m ‘ ]unsdlctlon ln the matter may, if it appears that there 
pany to 1S reas °n to believe that the company will be unable 

rk V v e for CU ' J°r pay the COStS of the defendant if successful in his 
costs. e ence, require sufficient security to be given for those 

costs, and may stay all proceedings until the security 
is given. 7 


The fact that the company is in liquidation is prima facie a reason for ordering 
When security to be given 1. The amount of security is usually an amount equal 

security to the probable amount of costs .payable 2. The Court may direct security 

ordered. * ^ fT ** C ° StS Up t0 a cc " ai " *age and allow the petition to be 

renewed 3. 


When a liquidator brings an action for call against a contributory, he will be 

required to give security for the defendant’s c osts, unless the plaintiff can show that the 

op ny is a e to pay costs 4, but a liquidator taking out a misfeasance summons 
will not be so required 5. 

Where^^ 616 * com P an V plaintiff in a cross suit it may not be required to give security, 

company a party w ^° is really a defendent, though nominally a plaintiff, i 3 not to 

plaintiff in b e hampered in his defence 6. 
cross suit. 


28 V V F in any P roceedin S for negligence, default, breach of 
duty or breach, of trust against a person to whom this section applies, 

it appears to the Court hearing the case that that person is or may be 

Power Of liable in respect of the negligence , default , breach of duty or 

grant relief breach of trust, but that he has acted honestly and reason - 

m certain ably, and that having regard to all the circumstances of the 

l r • 7 ca5e \ deluding those connected with his appointment, he 
ought fairly to be excused for the negligence, default, breach of duty or 
breach of trusty that Court may relieve him, either wholly or partly, 
from his liability on such terms as the Court may think fit . 



2 . 

3. 

4. 

5. 



s!Srir h ? npt0 c Co i aI Mon£°‘r V - MidIand Waggon Co. (1878] 7 Ch. D. 500 ; Pure 
Spirit Co. v. Fowler [1890] 25 Q, B. D. 235. 1 

Imperial Bank of China v. Bank of Hindustan [1866] 1 Ch. App. 437. 

Western of Canada Oil Co. v. Walker [1873] 10 Ch. App. 628 

Pure Spirit Co. v. Fowler (supra). 

[1933] AL° J d 199°' 119041 2 Ch - 1 ; ° fficial Liquidator v. Liaquat [1933] A. 205, 

Ins ' v ‘ Mercati [1867] 3 Eq. 200 ; cf. Neck v. Taylor [1893] 
1 ^ 30U ; but see Washoe Mining Co. v. Ferguson [1866] 2 Eq. 371 ; Moscow 

°as Co. v. International Financial Society [1872] 7 Ch. App. 225. 
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(2) Where any person to whom this section applies has reason 
to apprehend that any claim will or might be made against him in 
respect of any negligence, default, breach of duty or breach of trust , he 
may apply <to the Court for relief, and the Court on any such applica¬ 
tion shall have the same power to relieve him as under this section it 
would have had if it had been a Court before which proceedings 
against that person for negligence, default, breach of duty or breach of 
trust had been brought . 

(3) The persons to whom this section applies are the following :— 


(a) directors of a company ; 

( b ) managers and managing agents of a company ; 

(c) officers of a company ; 

(d) persons employed by a company as auditors, whether they 
are or are not officers of the company. 


By the Companies (Amendment) Act, 1936, this new section has been substitued 
Amend- ^ or c ^ e or igi na l s- 281. The provisions of this section are fuller than those 
ment. of the original section which was as follows :— 


281. If, in any proceedings before any Court against a director of a 
Power of company for negligence or breach of trust, it appears to such 
Court to Court that the director is or may be liable in respect of the 
grant relief negligence or breach of trust, but has acted honestly and 
case8^ tam reasonably, and ought fairly to be excused for the negligence 

or breach of trust, that Court may relieve him, either wholly 
or partly, from his liability on such terms as the Court may think proper. 


Although directors are not, properly speaking, trustees, they are treated as such in 
respect of the company’s money which comes into their hands or is under 
Where their control, and are liable to make good the loss in case the money is mis- 

applies. applied or misappropriated, as if they were trustees. Thus directors have 

been held liable to replace dividends paid out of capital 1, money impro- 
perly paid to a promoter 2, and money applied ultra vires the company 3. This section 
however extends to a transaction in fact wholly ultra vires the company, but which the 
director acting on counsel’s considered opinion honestly and reasonably thought to be 
intra vires 4. It is not however meant to cover gross neglect of a director’s ordinary duties 
over a long series of years 5. A person ceased to be a director for not having acquired 
his qualification shares (see s. 85) within the time, but continued to act and be paid as 
a director until some time when he became aware of the defect. Subsequently having 
acquired the qualification shares he was re-appointed as a director. On a petition by 
him under this section it was held (1) that the Court had power under this section to 
relieve him against the penalties imposed under s. 85 and that in the circumstances the 
petitioner had acted honestly notwithstanding certain negligence, so he ought to be 
relieved from his liability ; (2) that in the absence of any evidence of the view taken by 


1 . 

2 . 

3. 

4. 

5. 


Oxford B. B. &c. Society [1887J 35 Ch. D. 502. 

Ex parte Pelly [1882] 21 Ch. D. 492. 

Faure Electric Accumulator Co. [1889] 40 Ch. D. 141. 

Claridges Patent Asphalte Co. [1921] 1 Ch. 543. 

Govind v. Rangnath [1930] B. 572, 54 Bom. 226, 32 Bom. L. R. 232. 



652 


INDIAN COMPANIES ACT 


[ S. 281 

tt: :^z a ^T"yT^:: £::«tz s liability h to repay to the ™ y 

diction to relieve hi m of “ *» 

has jurisdktioT'to^te' IdieTinTesn' h “" the case the ° nl V,Court which 

mened 2. P ° f the P roceedi "gs which has already been com- 

T0 ren orgro S s d 3 eC h" !°l iC must be in business sense culpable 

Liability of t£> , , ' * 18 notlla bIe for mistakes or errors of judgment 4. In order 

. • I - amounts of decrees allowed to be 

have been reefer ’ ** f ° r ** C ° mpany C ° sh ° W that the amount » =ould 

h 6 the l u< ^S rnen t'debtors and that the failure to do this was due 

r or o 8 r nCe e direCt ° rS 5 ‘ Where the rate of interest on loan given by a 

or to the company was inpugned, but no attempt wa, made on behalf of the com- 

P ny to pwve that the money of which the company was in urgent need could have been 

w pro "l Wh ^ ^' b V *- Judicial Committee that the rate of interns" 
of I breach of t l e ' n u dl9p ° 3mg of the company’s property the directors are guilty 

of a breach of trust the absence of dishonesty or fraud being immaterial in such a case 

they are not entitled to relief under this section 6. 

After a director’s death his estate remains liable for breach of trust 7, but not for 
Neghgence. negligence unless his estate has benefited by the neglect 8. 

This section need not be specially pleaded to enable a director to avail himself of 

need not be , by * 9 ; but the °* proving that he acted 

specially ,' 3tIy and reasonably and ought to be fairly excused is on the director 

pleaded. seeking relief 10. 

An act or an omission to do an act is wilful where the person who acts, or omits to 

Wilful neg- knows what he is doin g and intends to do what he is doing; but if 
lect or de- that act or omission amounts to a breach of that person’s duty and there- 
fault. fore to negligence, he is not guilty of wilful neglect or default unless he 

knows that he is committing or intends to commit, a breach of duty, or is 

rec essly careless in the sense of not caring whether his act or omission is or is not a 
breach of his duty 11. 

“Wilful misconduct” has been defined by Lord Alverstone “as a misconduct to 
which the will is party as contra-distinguished from accident, and is far beyond any 
negligence, even gross or culpable negligence, and involves that a person wilfully mis¬ 
conducts himself who knows and appreciates that it is wrong conduct on his part in the 
existing circumstances to do, or to fail or omit to do (as the case may be) a particular 
thing, and yet intentionally does, or fails or omits to do it, or persists in the act, failure 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Glass, Ualt: 9 Linoleum Ltd l 1934 J 150 L ' T. 254. See also Gilt Edge Safety 

Gilt Edge Safety Glass, Ltd. [1940] Ch. 495. 

Lagunas Nitrate Co. v. Lagunas Syndicate [1899] 2 Ch. 392. 

Cullerne v. London & S. B. Society [1890] 25 Q. B. D. 485. 

Guntur Cotton &c. Mills v. Venkatachalapati [1932] P. C. 244. 

Peninsular Locomotive Co. v. Reed [1937] Pat. 293. 

RamskiH v. Edwards [1885] 31 Ch. D. 100. 

Phillips v. Homftay [1883] 24 Ch. D. 439. 

Single hurst v. Tapscott Steamship Co. [1899] W. N. 133. 

See Smith v . Stuart 11897] 2 Ch. 583 ; Dive v. Roebuck [1909] 1 Ch. 328. • 

City Equitable Fire insurance Co. [1925] Ch. 407; Forder v. Great Western 
Ky. Co. (infra) & Leeds City Brewery v. Platts [1925] Ch. 532 n. 
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or omission regardless of consequences or acts with reckless carelessness, not paring 
what the results of his carelessness may be” 1. 

Sub-s. 2. As to the Court having jurisdiction see s. 3 (ante) and notes thereto. The 
Court would make an order under this sub-section granting the petitioner relief from 
future or apprehended claims in respect of a purely technical defect, the proceedings 
already commenced being expressly excepted from that order 2. 

Apart from this section a similar provision in the articles is effective to protect a 
director from liability even for gross negligence 3. 

282. Whoever in any return, report, certificate, balance- 
Penalty for sheet or other document, required by or for the pur- 
false state- poses of any of the provisions of this Act, wilfully 
ment * makes a statement false in any material particular, 
knowing it to be false, shall be punishable with imprisonment 
of either description for a term which may extend to three 
years, and shall also be liable to fine. 


A statement may be false not only because of what it states, but also because 

False s a °* what ** conceals ’ omits or im plies 4. In the last cited case Avory J. 
men*. 9 * after citin 8 the observations of Lord Macnaghten in Gluckstein v. Barnes 5, 

of Lord Chelmsford in Peek v. Gurney 6, and of Lord Halsbury in 
Aaron's Reefs v. Twiss 7 said : “It is true that the opinions which I have read were ex¬ 
pressed in civil proceedings, but we think that the principles laid down in them 8 
are none the less applicable here, especially in view of the fact that in Aaron's Reefs 
v. Ttviss Lord Halsbury expressed his view with regard to criminal as well as civil 
liability 9. As observed by Lord Hewart C. J. in a recent case “in order to ascertain 
the question whether the document (prospectus) was false in all material particulars 
one may ask oneself this question : ‘If the facts had been revealed or even clearly 
indicated would any man of sense have put his money into the scheme V" 10. 

In the last cited case a prospectus was issued which purported to invite persons 
to become shareholders in an old established metal dealers’ and broker’s business which, 
with a view to obtaining capital for the development of its normal trade, desired to 
acquire two other similar businesses. The fact was not discolsed that one of the 
businesses proposed to be acquired had enormous future gambling commitments arising 
out of an attempt to corner the pepper market, and there was no reference whatever to 
pepper in the prospectus : it was held that the omision of the above facts rendered 
the prospectus false within the meaning of s. 84 of the Larceny Act, 1861. In this connec¬ 
tion the following observation of Lord Hewart, Chief Justice of England, is of interest 
in view of the fact that Courts in this country are often inclined to reject a ruling 
on the ground that the facts are not on all fours : “On behalf of the appellants it is 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


Forder v. Great Western Ry. Co. [1905] 2 K. B. 532, 535. 

Gilt Edge Safety Glass, Ltd., supra. 

See Brazilian Rubber Estate [19111 I Ch. 425 ; but see s. 86C. 

U9 n 0 g 0, V X K ^ a 2 n 4 t 0, ( ^5 d) 119321 1 ^ R 442 ‘ 

J®73] L. R. 6 H. L. 377. 386. 

.18961 A. C. 273, 281. 

See notes to ss. 93 and 100. 

King v. Kylsant (supra) at p. 448. 

R. v. Bishirgian [19361 154 I. T. 499. C. A. at p. 502. 
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contended that the judgment of Rex v. Kylsant 1 does not apply. Of course the facts 

of th.s case are not .dentical with the facts in case of Rex v K-rhan, Th 

is not whether the facts are identical: the question is whether the well-settled prince 
exhibited but not for the first time laid down in thar „„„ 1 t Principle 

clearly apply here a fortiori" 2. aPP ‘ y ' In ° Ur opinion they 


Where two of the five directors of a company did not carry out their undertaking 
for taking up certain number of shares, but a declaration was made to the registrar that 
every director had paid to the company the sum necessary to be paid on their shares, it 
was held that the person who made the declartion was guilty of an offence under this 
section, and it was no defence to urge that in law the two directors had ceased to be 
directors and therefore the declaration filed by the accused could not refer to them 3. 
In the last noted case strong observations were made by the Judges on the duties and 
responsibilities of promoters and officers of limited companies in this country. 


The Bombay High Court in the case noted below 1 held that the officers of a 
company should not be prosecuted in respect of a statement made in a 
Thiet 1 2 3 4 5 6 -" balance-sheet where the points involved are really technical matters of 

when correct and incorrect accounting and there is no proof of dishonesty 4. 

false ? In this case Marten C. J. observed that the Police Courts were not the 

proper place to fight out disputed questions of finance in big companies 
or banks ; that could more properly be done in the Civil Courts, more especially as the 
decision of the Civil Courts is binding. The learned Chief Justice suggested the 
desirability of amending this section so as to put a check on persons desiring to put the 
criminal law in motion against officers of companies, especially banking companies, 
requiring the sanction of the Advocate General before any prosecution is launched 
under this section. 


The Calcutta High Court has however held that under this section it is not neces¬ 
sary that the statement should be such as to deceive any one or that it should even be 
dishonest. Thus where after a company had begun to earn revenue, current expendi¬ 
ture was debited to organization expenses when it ought to have been debited in 
revenue accounts in the balance-sheet, the balance-sheet contained a wilful false state¬ 
ment and a technical offence under this section was committed 5. In a more recent 
case, where in the balance-sheet of a cotton mill which did not do any subsidiary 
banking business but received deposits from its customers merely to assist its working 
capital, a certain amount was shown under the heading “Deposits by others,” but the 
amount so shown did not represent the total figure of accumulated deposits but oniy 
the incorporated net figure after deducting a loan advanced to another mill which was 
nowhere separately shown, and it appeared that the managing directors, responsible 
for the balance-sheet, had an interest in not disclosing the loan granted to the other 
mill, it was held by Cunliffe &. Henderson JJ. that an offence of wilfully making a false 
statement under this section had been committed 6. In the last cited case Mr. Justice 
Cunliffe held that the term ‘wilfully” used in the Act does not contemplate a criminal 


1. [1932J 1 K. B. 442. 

2. R. v. Bishirgian (supra) at p. 502. 

3. Emp. v. S. M. Bose [1922] 46 All. 218, 22 A. L. J. 83. 

4. In re Shmdasani [1929] B. 443, 31 Bom. L R. 1144. 

5. Baidya Nath v. Emp. [1935] C. 741, 37 Cr. L. J. 115, 159 I. C. 523, per Lort- 
Williams <Sc Jack JJ. 

6. Superintendent 6c Remembrancer of Legal Affairs v. Akhil Bandhu Guha 
[1936] C. 680, 40 C. W. N. 1341. 
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intention but means merely the spontaneous action of a person who is a free agent 
the matters to be determined according to the circumstances of each case. The word 
“wilfully” occurs in most of the penal sections under the Act and this definition of the 
word, it is submitted with great respect, is rather difficult to understand. The last 
saving clause of it however makes it less stringent. His Lordship appears, if one may 
be permitted to say so, to be on surer ground when he observes : “It is quite obvious 
that a loan and a deposit are items differing completly in principle from the balance- 
sheet point of view. Strictly speaking they ought to appear on different sides, for one 
is an asset and the other is a liability ; consolidating the two and presenting them as 
one item to the readers, to my mind, is a striking case of non-disclosure amounting to a 

suppression of the truth” 1 . Whether there is a false statement in a balance-sheet or a 

prospectus must be judged by the effect upon the ordinary investor reading the state¬ 
ment in an ordinarily careful manner in which an investor would so read it 2. 

Persons in the position of managing directors of a company are entrusted with 
the money of the public and are bound to deal with it a3 trustees. They cannot be 
allowed with impunity to publish false balance-sheets in order to conceal their own 
improper conduct 2. 


Where the balance-sheet shows a cash profit for the year by adding bad or doubt¬ 
ful debts, it amounts to a false statement and a very material one ; the fact that no 
dividend was declared makes no difference 3. A person signing a false balance-sheet 
as a director, manager or auditor is liable to prosecution under this section 3. 

An intention to deceive constitutes the offence without proof of any intent to 
defraud ; for “to deceive” is to induce a state of mind and “to defraud” is to induce 

To deceive 3 cour3e °f con duct 4. If a statement i9 demonstrably false and nobody can 
&. to de- ‘ reasonably be expected to put it forward as true, then and then only the 
fraud- ^ party responsible for such statement may be held criminally liable ; any 

ex posto facto consideration of the view held by the directors with regard 
to the balance-sheet should not be a determining factor in a case under this section 5. 

As to what a balance-sheet should contain see s. 132 and notes and s. 132A. 


282A. Any director , managing agent , manager or other officer 
or employee of a company who wrongfully obtains possession 
of any property of a company, or having any such property 
in his possession wrongfully withholds it or wilfully applies 
it to purposes other than those expressed or directed in the 
articles and authorised by this Act, shall, on the complaint of the com¬ 
pany or any creditor or contributory thereof , be punishable with fine 
not exceeding one thousand rupees and may be ordered by the Court 
trying the offence to deliver up or refund within a time to be fixed by 
the Court any such property improperly obtained or wrongfully with¬ 
held or wilfully misapplied or in default to suffer imprisonment for a 
period not exceeding two years . 


Penalty for 
wrongful 
wihholding 
of property. 



3. 

4. 



Ibid at p. 1346. 

U9 P 36) "TfiaoT C W. m N m !34i nCer ° f ^ Affairs V ' AkhU “ u Guha 
O. L. Karachi Bank v. Directors & Others [1932] S. 4, 134 I. C. 993. 

Mossll894] 16°All Fl 88 anCe CoTpn ' 119031 1 Ch * 728 ; see also Queen-Empress v. 

Karachi Bank v. Shewaram [1933] S. 12, 140 I. C. 31, 33 Cr. L. J. 899. 
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282 B. (i) All moneys or securities deposited with a company hy 
its employees in pursuance of their contracts of service with 
the company shall be kept or deposited by the company in a 
special account to be opened by the company for the purpose 
in a scheduled bank as defined in clause (e) of section 2 of 

7 it 7 ve P ank of India Act, 1934, and no portion thereof 

shall be utilised by the company except for the purposes agreed to in 
the contract of service . 


Penalty for 
misapplica¬ 
tion of se¬ 
curities by 
employers. 


(2) Where a provident fund has been constituted by a company 
for its employees or any class of its employees, all moneys contributed 
to such fund (whether by the company or by the employees ) or accruing 
by way of interest or otherwise to such fund after the commencement 
of the Indian Companies ( Amendment ) Act, 1936, shall be invested, 
and shall be invested only in securities mentioned or referred to in 
clauses (a) to (e) of section 20 of the Indian Trusts Act, 1882, and 
all moneys belonging to such fund at the commencement of the said 
Act which are not so invested shall be invested in such securities by 
annual instalments not exceeding ten in number and not less in amount 
in any year than one-tenth of the whole amount of such moneys. 

(3) Notwithstanding anything to the contrary in the rules of 
any fund to which sub-section (2) applies or in any contract between 
a company and its employees , no employee shall be entitled to receive 
in respect of such portion of the amount to his credit in such fund as 
is invested in accordance with the provisions of sub-section (2) interest 
at a rate exceeding the rate of interest yielded by such investment . 

(4) An employee shall be entitled on request made in this behalf 
to the company to see the bank's receipt for any money or security 
such as is referred to in sub-section (1) and sub-section (2). 

(5) Any director , managing agent , manager or other officer of 
the company ivho knowingly contravenes or permits or authorises 
the contravention of the provisions of this section shall be liable on 
conviction to a fine not exceeding five hundred rupees . 

Sections 282A and 282B have been introduced by the Companies (Amendment) 
Act, 1936. For their effect see Introduction. 


Sub-s. (1). Where a person has deposited money with a bank as security for the 
good behaviour of an employee, the money so deposited constitutes trust money in the 
hands of the bank and on the liquidation of the bank the depositor is entitled to 
, prority over other creditors of the bank. Trust moneys are entirely outside 

s E eTurity ee S . ,iquidation U Where P«>™3sory notes are so deposited with a bank, 
money. it is impossible for the depositor to trace the subsequent disposal of these 

notes. That is a matter which is within the special knowledge of the bank 



mqTo 1 ! n 7 & D C ?n, V ' i Mt ' Krishna Piyari [1941] O. 126, [1940] O. W. N. 1022, 
1M L. J. 209 18^1 *0^03 ^ Travancore N ' & Q-- Bank H939J M. 337, [1939] 
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and the burden of proof with reference to that is on the bank. Hence if the bank 
does not produce its accounts in Court, if cannot be heard to say that there is no 
evidence as to what has become of these promissory notes 1. Whore realizations of 
assets of a bank subsequent to its liquidation are really only the previously existing 
assets present in the bank’s strong rooms changed into different forms, the charge in 
respect of trust moneys deposited with the bank extends also to these subsequent 
realizations of assets 1. Where the depositor of the aforesaid money serves a notice on 
a bank demanding return of the money, there is no express revocation of the trust by 
the demand. On the contrary the demand is to be regarded as a demand for performance 
of the rrust. The trust cannot be extinguished until the purpose of the trust has 
completely been fulfilled by the return of the trust property to the depositor subject 
to the lawful claims of the bank against that property 1. 

Sub-s. (2). When the Alliance Bank of Simla, Ltd. went into voluntary liquida¬ 
tion, its employees who were members of a provident fund established by the bank for 

Provident their benefit > claimed payment in full of the amounts of the balances, stand- 
fund— ing to their respective credits in the books of the bank, in priority to the 

money unsec ured creditors : it was held by Sanderson C. J. and Richardson J. that 

no distinction could be drawn between those members’ subscriptions and the 
bank’s contributions and the credits in respect of interests. Both the subscriptions and 
the contributions being trust money, the employees were entitled to priority not only in 
respect of the contributions made by them but also in respect of the contributions made 
by the bank together with interest provided by the bank. The amounts were the 
properties of the employees in the possession and under the control of the bank 2. 
Where the amount of a provident fund lying in deposit in a bank to the credit of the 
company has not been invested in the authorized securiics as provided by this section, 
the company is guilty of breach of trust, and the bank, with knowledge of this, must be 
held to have participated in the breach of trust 3. Vice-Chancellor Malins in Gray v. 
Lewis 4 observed : “All persons who obtain possession of trust funds with a knowledge 
that their title is derived from a breach of trust will be compelled to restore such trust 
funds,” Where the amount of the provident fund lying in deposit in a bank to the 
credit of the company has not been invested in the authorized securities as provided in 
this section, the company is guilty of a breach of trust, and the bank with knowledge 
of this must be held to have participated in the breach of trust 5. 

The fact that a bank is given notice that money deposited is trust money does not 
however make the bank a trustee thereof 5. The legal consequences of such notice is 
only that the bank should not participate in a breach of trust by the trustee, because 
Where i & banker wbo receives into his possession moneys of which his customer 
is a breach ba8>to b * 9 know l e dge, become the owner in a fiduciary character, contracts 
of trust. his duty not to part with them, even at the mandate of his customer, for 
• purposes which he knows are inconsistent with the customer’s fiduciary 

character and duty 6. This section imposes on a company the obligation to invest all 

£°* v ‘ Mt * Krishna Piyari [1941] O. 126. [1940] O. W. N. 1022, 

1 M L J 209 lfioV C Vi 203° n Travancore R & & Bank H939] M - 337 ’ l 19391 
Macpherson v. Me Kechnie [1924] C. 818, 28 C.W.N. 721, 84 I.C. 14- 

R a8 . moVoi C \?' B : / < x , T ^ m P^°yees’ Provident Fund v. O. L. Travancore N. <5 l Q. 
Bank [1 939 M W. N 1068. 4. [1869] 8 Eq. 526 at p. 543. 

Desikachari v. Pirrie [1940] M. 184, [1939] M. W. N. 1068. 

„ * xi a ?!° re iX' Travancore N. &. Q. Bank (supra) and Travan¬ 
core National & Q. Bank [1940] M. 178, 50 M. L. W. 944, [1939] M. W. N. 1066. 


1 . 


2 . 

3. 

5. 

6 . 
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Where 

not. 


provident fund moneys in securities mentioned in s. 20 of the Indian Trusts Act, 1882 
and all such moneys belonging to the fund at the commencement of the Companies 
(Amendment) Act, 1936 which are not so invested shall be invested in such securities, 
by annual instalments not exceeding ten in number and not less in amount than one- 
tenth of the whole amount of such moneys. On the coming into force of the present 
section, if the said moneys are not so invested as aforesaid, the obligation of the com¬ 
pany is to invest a tenth of the said moneys in that year and in every succeeding year 
in the authorized securities, and the balance of the moneys can be invested in any 
authorized bank or banks according to the rules of the institution. In so far as the 
company has not invested the said sum in any authorized security, the company is guilty 
of a breach of trust and a bank holding the money in deposit must be held to participate 
in that breach of trust and the bank can therefore be compelled to restore such trust 
fund, i.e., in respect of so much of the provident fund as it is obligatory on the com¬ 
pany to invest in authorized securities 1. The Companies (Amendment) Act, 1936 
came into force on 15th January, 1937. See Introduction (p. 1). 

Where a company has deposited its employee’s security fund and provident fund 
in a bank prior to the coming into operation of this section and the deposit is renewed 
after that section came into force (i.e., after the 15th January, 1937), it cannot be said 

that the renewal constitutes a breach of trust on the ground that the 
moneys are not invested in approved securities mentioned in s. 20 of the 
Indian Trusts Act, 1882 as required by the present section. So far as the 
amount of the security deposit is concerned, there can be no breach of trust, because 
the bank is not a trustee in respect of the same, although the company may be a trustee 
and the money be trust money in its hands. In regard to the provident fund deposit 
there can be a breach of trust only in respect of so much of it as is required to be 
invested in authorized securities, namely, the annual instalments for the year or years 
in question, and there can be no breach of trust in respect of the balance 2. 

As to the securities mentioned in s. 20 of the Indian Trusts Act II of 1882, see notes 
to s. 277K ante. 

283. If any person or persons trade or carry on business 
under any name or title of which “Limited” is.the last 
word, that person or those persons shall, unless duly 
incorporated with limited liability, be liable to a fine 
not exceeding fifty rupees for every day upon which 
that name or title has been used. 

[284* The provisions with respect to winding up contained in 
this Act as amended by the Indian Companies ( Amend - 
ment ) Act, 1936, shall not apply to any company of which 
the winding up has commenced before the commencement of 
the Indian Companies ( Amendment ) Act, 1936, but every 
such company shall be wound up in the same manner and 
with the same incidents as if the Indian Companies 
(Amendment) Act , 1936, had not been passed.] 


Penalty 
for im¬ 
proper use 
of word 
“Limited.” 


Saving of 
pending 
proceed¬ 
ings for 
winding 
up. 


1 . East Tanjore E. S. C. Employees’ Provident Fund v. O. L. Travancore N. &- Q* 
Bank [1939] M. W. N. 1068. 

2. Trichinopoly T. H. P. Fund v. O. L, Travancore National & Q. Bank [1939] 
M. W. N. 1069. 
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For the old s. 284 this new section has been substituted by the amending Act II 
of 1938. The old section ran as follows : 


“284. The provisions of this Act with respect to winding up shall 
not apply to any company of which the winding up has commenced 
before the commencement of this Act, but every such company shall be 
wound up in the same manner and with the same incidents as if this 
Act had not been passed, and, for the purposes of the winding up, the 
Indian Companies Act, 1882, shall be deemed to remain in full force.” 

The Incian Companies (Amendment) Act, 1936 came into force on 15th January, 
1937 —vide Introduction (p. 1). 

The plain and rational meaning of the old section was that this Act did not operate 
Operation u P on proceedings arising out of the winding up which commenced after its 
of the new enforcement, i.e., 1st April, 1914, and that no part of the Act had applica- 

tion to the pending liquidation 1. 


285 . Every instrument of transfer or other document made 
before the commencement of this Act in pursuance of 
document. an Y enactment hereby repealed, shall be of the same 

force as if this Act had not been passed, and for the 
purposes of that instrument or document the repealed enact¬ 
ment shall be deemed to remain in full force. 


286 . 

Former 
registra¬ 
tion 
offices, 
registers, 
and regis¬ 
trars, con¬ 
tinued. 


(i) The offices existing at the commencement of this 
Act for registration of joint-stock companies shall be 
continued as if they had been established under this 
Act. 

(2) Registers of companies kept in any such existing 
offices shall respectively be deemed part of the regis¬ 
ters of companies to be kept under this Act. 

* * * * * * 


Sub-s. (3) has been omitted by the Government of India (Adaptation 
Laws) Order, 1937. 


of Indian 


287 * Nothing in this Act shall affect the provisions of the 
Savings Indian Life Assurance Companies Act, 1912 , or of the 

Provident Insurance Societies Act, 1912 . 

For the Acts mentioned in this section now see the Insurance Act IV 

of 1938. 

The provisions of the Companies Act apply to the life assurance com¬ 
panies registered under that Act except in those matters dealt with by the 
Lite Assurance Companies Act 2. The effect of this section and s. 22 of 


for Indian 
Life Assu¬ 
rance 
Compa¬ 
nies Act, 
1912,and 
Provident 
Insurance 


Act, 1912. t k* Assurance Companies Act, 1912 (now see s. 53 et seq. of the 

Insurance Act IV of 1938), is to incorporate into the latter Act the 
relevant provisions about winding up contained in the present Act. In the case of 
a petition presented by the policy-holders of a life assurance company the petition 


1. Lala Daulat Rai v. Wazir Chand [1915] 29 I.C. 272 ; Khiali Ram v. People’s 
Bank 119151 28 I.C. 600; Hem Raj. v. Beant Singh [19221 68 I.C. 792. 

2 . Ajitv.Emp. [1934 C.63, 37 C.W.N. 1159. 
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must be by at least ten policy-holders while in the case of any other company a 
single shareholder or creditor may present such petition 1. 

Where a statutory deposit has been made by an assurance company, the policy- 
o ers of the class in respect of which the deposit was made and the general creditors 
of the company whose claims arise in connection with the business of that class have 
in a liquidation a claim in priority to other creditors over the investments made by the 
company representing that deposit 2. Where at the date of a compulsory winding up of 
an insurance company, the company was transacting life assurance business, bond invest¬ 
ment and endowment certificate business and general accident insurance business, all 
the creditors of the company ranked pari passu against all the assets, except in so far as 

the receipts of either the life assurance fund or the bond investment fund could be 
traced into any particular asset 3. 


288* 
Construc¬ 
tion of 
"registrar 
of joint- 
stock com¬ 
panies" in 
Act XXI 
of 1860. 


In sections 1 and 18 of Act No. XXI of 1860 (for the 
registration of Literary, Scientific and Charitable So¬ 
cieties), the words “registrar of joint-stock companies” 

shall be construed to mean the registrar under this 
Act. 


289* Save as provided in sections 188 and 189, nothing in 
apply ^o t0 ^is Act shall be deemed to apply to the Bank of Ben- 
Banks of gal, the Bank of Madras and the Bank of Bombay. 

Madras’ or References to the Bank of Bengal Sec. are now to the Imperial Bank of 
Bombay. India 4. 

[289A. The powers conferred by this Acton the Central Govern - 
of^ActTo™ ment: shall, in relation to companies with objects confined 
non-trading to a single Province which are not trading corporations , be 

with purely P 0<wers °f the Provincial Government .] 

Provincial 

objects. 

Note.—By Notification No. 88 (14)—Tr. (C. L.) the Governor General in Council 
has been pleased to direct that the Chief Commissioners of Chief Commissioners’ 
Provinces other than British Baluchistan shall, until further orders, exercise the powers 
of a Provincial Government, under section 289A.— See Gazette of India dated 2 nd October, 

1937 , Part I, p. 1618 . 

This new section has been inserted by the Government of India (Adaptation of 
Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 

For the definition of “trading corporation” see s. 2 (1) (17) ante. 

290* (1) The enactments mentioned in the Fourth Sche- 

Repeal of ^ule are hereby repealed to the extent specified in the 
Acts and fourth column thereof : 

Savings. 


1. Aryan Life Assurance Society [1938] B. 182. 

2. Hearts of Oak Assurance Co. [1936] 1 Ch. 558. 

3. London General Insurance Co. [1939] 1 Ch. 505. 

4. Imperial Bank of India Act XLVII of 1920, s. 32. 
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Provided that the repeal shall not affect— 

(a) the incorporation of any company registered under 
any enactment hereby repealed ; nor 

(b) Table B in the Schedule annexed to Act No. XIX 
of 1857, or any part thereof, so far as the same 
applies to any company existing at the commence¬ 
ment of this Act ; nor 

(c) Table A in the First Schedule annexed to the 
Indian Companies Act, 1882, or any part thereof, 
so far as the same applies to any company existing 
at the commencement of this Act. 


(2) All fees directed, resolutions passed and other things 
duly done under any enactment hereby repealed, shall be deem¬ 
ed to have been directed, passed or done under this Act. 

(3) The mention of particular matters in this section or in 
any other section of this Act shall not prejudice the general 
application of section 6 of the General Clauses Act, 1897, with 
regard to the effect of repeals. 


Proceedings for obtaining registration of a company and a grant of certificate 
commences, within the meaning of s. 6 of the General Clauses Act 1, when 
tepe&\°* t * ie memoranc ^ um an ^ the articles of association are received in the regis¬ 
trar’s office and a repeal of the Act after that date does not affect those 
proceedings, and the provisions of the Act repealed apply to the company, and not the 
later Act 2, relating to the right, privilege, obligation or liability acquired, accrued or 
incurred under the enactment repealed. See s. 6 of the General Clauses Act 1. 


1. Act X of 1897. 

2 . West Hopetown Tea Co. [18891 11 All. 349. 



SCHEDULES 


THE FIRST SCHEDULE. 

(See sections 2 , 17, 18 , 79, 266 .) 


TABLE A. 


Regulations for Management of a Company 

Limited by Shares. 


Preliminary . 


Table A has statutory authority and provisions contained in it or copied from it 

Table A * nt ° s P ec * a ^ art * c l es are valid although apparently inconsistent with some 

has statu- express provisions of the Act 1. A reference to its contents may be made 

tory au- in order to ascertain the intention of the legislature in such Act 2. 
thority. 

Shareholders are presumed to know the Act as well as the memorandum and the 
articles of association 3. In the absence of any proof to the contrary, it 
Presump- mugt ta ^ en t h a t Table A has been incorporated in the articles of 

association 4. 


1. In these regulations, unless the context otherwise re¬ 
quires, expressions defined in the Indian Companies Act, 1913, 
or any statutory modification thereof in force at the date at 
which these regulations become binding on the company, shall 
have the meanings so defined ; and words importing the singu¬ 
lar shall include the plural, and vice versa, and words importing 
the masculine gender shall include females, and words import¬ 
ing persons shall include bodies corporate. 

For definitions of expressions used in the Act see a. 2 and notes thereto and 

Defini- compare the provisions of the General Clauses Act, 1897. 
tions. 

“Words importing the singular shall include the plural, and vice-versa ”—this applies 
to special articles if they are used with Table A 5. 


1 . 

2 . 

3. 

4. 

5. 


Lock v. Queensland Co. [1896] A. C. 461. 

Re Pyle Works [1890] 44 Ch. D. 534 C. A. 

Campbell’s case [1873] 9 Ch. App. 1, 22. 

S. 18, and Prayan Prassad v. Gaya Bank [1931] P. 44, 10 Pat. 249, 130 I. C. 534. 
Fell v. Darby Leather Co. [1931] 2 Ch. 252, 145 L. T. 350. 
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Business. 


2 . The directors shall have regard to the restrictions on the 
commencement of business imposed by section 103 of the 
Indian Companies Act, 1913, if, and so far as, those restrictions 
are binding upon the company. 

Sec notes to s. 103. 

As regards the powers, duties and liabilities of directors see notes to s. 2, sub-s. (1), 

Directors c ^‘ s * s ‘ s * 83B, s. 85, 8. 86, s. 91A, s. 91B, s. 91C, s. 100 and 

regulations 68 to 75 of this Table. 

The restrictions imposed by s. 103 do not apply to private companies. 

Shares . 


3* Subject to the provisions, if any, in that behalf of the 
memorandum of association of the company, and without preju¬ 
dice to any special rights previously conferred on the holders of 
existing shares in the company, any share in the company 
may be issued with such preferred, deferred or other special 
rights or such restrictions, whether in regard to dividend, 
voting, return of share capital, or otherwise, as the company 
may from time to time by special resolution determine and 
any preference share may ivith the sanction of a special resolution 
he issued on the terms that it is or at the option of the company is 
liable to be redeemed . 


By the Companies (Amendment) Act, 1936, the words in italics have been added. 

Shares may be preferential as to capital, as to dividend or as to both, or may have 
peculiar privileges in the matter of voting or in other respects. These 
• hares 8 are S en erally called “preference” shares as distinguished from “ordinary” 

shares or “deferred” shares. There may be shares of more classes than 

three, each of which has peculiar rights and conditions attached to it such as "pre¬ 

ference” and “second preference” shares. 

A 9 to what are “founders’ shares” see notes to s. 93, sub-s. 1 (a). 

Where the memorandum of association provides for the division of the capital 
into different classes with different rights, they cannot be altered except 

alteratTon. 39 part a reor g anization or arrangement under s. 54 or s. 153. But it 

is otherwise if the memorandum itself reserves the right to alteration 1. An 
article like this i9 valid, when the memorandum is silent on the point 2. 

A company having no authority under its memorandum or articles of association 
p ^ create any preference between different classes of shares, may by special 

•hares. & resolution alter the articles so as to authorize the directors to issue 

preference shares by way of increase of capital 3. If the memorandum 

or the articles are silent, there is no implied condition that all the shares shall rank 

Underwood v. London Music Halls [1901] 2 Ch. 309 ; Welsbach I. Gas Co. 
[19041 1 Ch. 87 ; James Colmar Ltd. [1897] 1 Ch. 524. 

?o ut h Durham Brewery Co. [1886] 31 Ch. D. 261 ; Harrison v. Mexican Ry. 
[18751 19 Eq. 358 ; Bangor Slate Co. [1875] 20 Eq. 59. 

Andrews v. Gas Meter Co. [1897] 1 Ch. 361 ; see also London &. New York 
Investment Corp.n. [1895] 2 Ch. 860. 


1 . 

2 . 

3 . 
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equally (last note, last page). Where the memorandum of association provides that the 
preference shareholders are entitled to a cumulative dividend before any dividend 
is paid or capitai repaid to the holders of the ordinary shares, the provision does not 
prevent the preference shareholders from asserting their statutory right to participate 
with the ordinary shareholders in any surplus assets 1. 

As regards the rights of the preference shareholders ordinarily, except in respect of 

such matters as must by statute be provided for by the memorandum of 

donof UC association, it is not to be regarded as the dominant document but is to be 

memo. & rea ^ 1° conjunction with the articles 2. But where the provisions of the 

articles. memorandum with regard to the rights of the preference shareholders are 

neither ambiguous nor in need of being supplemented, the two documents 
should not be read together 3. 


Upon construction of the memorandum and articles of a company it has been 
held in England that where they contained an exhaustive delimitation of the rights of 
the preference shareholders, in the event of a winding up the latter would be entitled 
to a return of their capital but not to participate in any surplus assets 4. 


Where there are preference shares and ordinary shares, the holders of both classes 


Rights of 
holders of 
prefer¬ 
ence, ordi¬ 
nary <&. 
deferred 
shares. 


are, subject to any provision to the contrary, entitled to share pari passu 
in the surplus assets in the winding up, after paying up the whole of the 
capital 5. But a preference share prima facie only gives right to a preferen¬ 
tial dividend and not right to a preferential payment of the amount of the 
share out of the capital in the case of a winding up 6. 


Preference shares may either give a preferential right only as to dividend or both as 
to dividend and to the return of capital 7. The preferential dividend may be cumulative 
or payable only out of the profits of each year. Preference shares are not prima facie 
entitled to receive any dividend beyond the fixed preferential dividend 8. The pre¬ 
ference shares bear the same relation to the ordinary shares as the latter do to the deferred 
shares. Whatever preference or postponem e nts are intended to be created should be 
clearly set forth in the memorandum or the articles or in the special resolution authoriz¬ 
ing the creation. If they are determined by the memorandum they cannot subsequently 
be varied 9, except where such variation is contemplated in the memorandum itself 10. 
But if it is provided in the articles only, the company may take poweT by special 
resolution to effect the necessary alteration 11. 


1 . William Metcalfe &. Sons (infra) ; Anglo-French Music Co. v. Nicoll [1921] 
1 Ch. 386 ; Espuela Land &. Cattle Co. [1909] 2 Ch. 187 ; Fraser &. Chalmers 
Ltd. [1919] 2 Ch. 114 ; but see National Telephone Co. [1914] 1 Ch. 755 and 
Evling v. Israel &. Oppenheimer Ltd. [1918] 1 Ch. 101. See notes to s. 192. 

2. Angostura Bitters Ltd. v. Kerr [1933] A. C. 550 P. C. ; Harrison v. Mexican Ry. 
Co. [1375] 19 Eq. 358 ; Anderson’s case [1877] 7 Ch. D. 75 ; Guinness v. Land 
Corpn. of Ireland [1882] 22 Ch. D. 349 ; South Durham Brewery Co. [1883] 31 
Ch. D. 261. 

3. Angostura Bitters Ltd. v. Kerr (supra). 

4. Collaroy v. Giffard [1928] 1 Ch. 144. In this case all important previous deci¬ 
sions were discussed. 

5. Bridgewater Navigation Co. [1889] 14 App. Cas. 525. 

6 . London India Rubber Co. [1868] 5 Eq. 519. 

7. William Metcalfe &. Sons [1933] 1 Ch. 142 C. A. 

8 . Will v. United Lankat Plantation Co. [1914] A. C. 11. 

9. Ashbury v. Watson [1885] 30 Ch. D. 376. 

10. See note 1 on page 663. 

11. Allen v. Gold Reefs of West Africa [1900] 1 Ch. 656. 
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Uncalled share money at the date of the winding up forms assets or 

capital of the company. The preference shareholders being entitled in winding up to 
return of capital in priority to other shares, unpaid ordinary share capital can be called 
up to meet the amount required to pay the preference share capital and which can be 
repaid to the preference shareholders out of calls made upon the ordinary shareholders 
to the extent of the unpaid capital on the issued shares. Such payment is of course 
subject to the discharge of all debts owing by the company and payment of charges 
ranking prior to the preference shares 1. Where the memorandum of association 
provides : “No dividend shall be payable except out of the net profits arising from the 
business of the company”, there can be no dividend payable to the preference share¬ 
holders from the amount of the share capital when there have been no profits, although 
under the articles preference shares confer the right to a fixed cumulative preferential 
dividend 1. 

The provision as to the preference does not give a preference in regard to the 
division of capital unless it is so expressly mentioned 2 ; and unless the rights of the 
preference shareholders are clearly expressed in the memorandum, articles or special 
resolution authorizing the creation, they may, upon a reconstruction of the company, 
find themselves reduced to the position of ordinary shareholders 3. 

Where the articles were altered sanctioning the issue of preference shares and 
providing that the dividends on them should be paid out of profits only and that in 
the event of winding up the holders of the preference shares should be entitled to 
have the surplus assets applied first in paying off the capital paid on the preference 
shares, secondly in paying off the arrears of the preferential dividend, it was held that all 
unpaid preferential dividends were “arrears” of preferential dividends, although no 
profits had been earned by the company, so that subject to the payment off of the 
preference shares the surplus assets were applicable in the first place in paying off the 
whole of the preferential dividend down to the commencement of the winding up 4. 

If the preference capital is repayable “with interest” this means with interest from 
the date of the winding up 5. 

If preference shares are issued when there is no power to do so, or in an irregular 
manner, the subscribers thereof are entitled to have their money returned and they are 
creditors of the company 6. 

Holders of ordinary shares cannot surrender their shares and receive in exchange 
preference shares of similar amounts 7. 

If the right to a preference is conferred in the winding up, but is not further dealt 
with, the preference capital is to be repaid first, then the ordinary capital, and the 
surplus divided among both classes in proportion to the nominal amount of share 8. 

If it is provided in the memorandum or the articles that the rights of the holders 
of preference shares should come first, they cannot be postponed 9 ; but if the 


1. D’Cruz v. Viswanathan [1941] 2 M. L. J. 94. 

2. Driffield Gas Light Co. [1898] 1 Ch. 451. 

3. Birch v. Cropper [1889] 14 App. Cas. 525. 

4. Springbok Estates Ltd. [1920] 1 Ch. 563 ; New Chinese Antimony Co. [1916] 
2 Ch. 115. In this case re Hall &. Co. [1909] 1 Ch. 521 was not followed. 

5. Espuela Land &. Cattle Co. [1909] 2 Ch. 187. 

JJ* London &. New York Investment Co. [1895] 2 Ch. 860. 

* * Adair v. Old Bushmills Distillery [1908] W. N. 24 ; Bellerby v. Rowland &c. Co. 

[1902] 2 Ch. 14. 

8 * Espuela Land & Cattle Co. (supra). 

9. James v. Buena Ventura Syndicate [1896] 1 Ch. 456. 
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preference shares have been issued subject to the rights of the company to issue fresh 
capital having such preference and priorities as shall be agreed upon, the original 

preference shares may be postponed 1 . 8 


Where a company proposing to issue new preference shares ranking pari passu with 
its existing preference shares served notice on one of its shareholders (sued on behalf of 
himself and other preference shareholders) and an originating summons was issued for 
determination of certain questions with reference to the proposed issue, Buckley J. 
refused to appoint the defendant to represent the class and said that he would not 
decide the questions so as to bind the class o f preference shareholders unless a meeting 
of them was first called which nominated a person to represent the class. He however 
decided the question as between the company and the defendant 2. 


Where the articles provided : “Shares shall be under the control of the directors 
who may allot or otherwise dispose of the same to such persons on such terms and 
conditions and at such times as the directors think fit and with full power to give to 
any person the call of any shares either at par or at a premium and for such time and 
for such consideration as the directors think fit,” it was held that the powers conferred 
on the directors included the power to control the character of the shares 3. 

The Court has power in a proper case to confirm a resolution for reduction 

Court’s ca P ita l notwithstanding that the voting powers may be thereby 

power. affected 4. 


See notes to ss. 6 and 192 and reg. 98 post. 


4. If at any time the share capital is divided into different 
classes of shares, the rights attached to any class (unless other¬ 
wise provided by the terms of issue of the shares of that class) 
may subject to the provisions of section 66A of the Indian Com¬ 
panies Act, igi 3 be varied with the consent in writing of the 
holders of three-fourths of the issued shares of that class, or 
with the sanction of an extraordinary resolution passed at a 
separate general meeting of the holders of the shares of the 
class. To every such separate general meeting the provisions 
of these regulations relating to general meetings shall mutatis 
mutandis apply, but so that the necessary quorum shall be two 
persons at least holding or representing by proxy one-third of 
the issued shares of the class. 


In this regulation the words in italics after the word “may” have been inserted by 
the Companies (Amendment) Act, 1936. 

If a class meeting held under this regulation stands adjourned under reg. 52 for 
Reg. 52— want of quorum, the latter part of reg. 52 will not apply and the full quorum 

adjourned will be required at the adjourned meeting 5. 
meeting. 

As to what is an extraordinary resolution see s. 81 and notes thereto. 

For the provisions relating to general meetings see regs. 49 to 67 post. See notes to 
ss- 6 and 49 and regs. 3 and 98. 


1 . See note 1 on p. 663. 2. Morgan’s Brewery Co. v. Crosskill [1902] 1 Ch. 898. 

3. Campbell v. Rofe [1933] A. C. 91 P. C. 

4. James Colmer Ltd. 1897] 1 Ch. 524. 

5. Hemans v. Hotchkiss Ordnance Co..[1899] 1 Ch. 115. 
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5* No share shall be offered to the public for subscription 
except upon the terms that the amount payable on application 
shall be at least five per cent, of the nominal amount of the 
share ; and the directors shall, as regards any allotment of 
shares, duly comply with such of the provisions of sections 101 
and 104 of the Indian Companies Act, 1913, as may be appli¬ 
cable thereto. 


See 93. 101 and 104 and notes to those sections. 


6 . Every person whose name is entered as a member in 
the register of members shall, without payment, be entitled to 
a certificate under the common seal of the company specifying 
the share or shares held by him and the amount paid up there¬ 
on : Provided that, in respect of a share or shares held jointly 
by several persons the company shall not be bound to issue 
more than one certificate, and delivery of a certificate for a 

share to one of several joint-holders shall be sufficient delivery 
to all. 

The articles of a private company contained the following articles : “Art. 12. 
Every member shall be entitled to one certificate for all the shares registered in his name 

or to several certificates each for a part of such shares...”. “Art. 14. 
Every member shall be entitled to one certificate gratis, but for every 
subsequent certificate issued to him the sum of one shilling or such 
smaller sum as the directors may determine shall be paid to the company.” 
Held, that any shareholder of the company was entitled from time to time to require 
the company to issue to him in place of a share certificate for a number of shares, on 
payment of the appropriate amount, a number of certificates, each for one or more shares 
making together the number of shares included in the share certificate surrendered X. 

See ss. 29, 31 and 108 and notes to those sections. 

7* If a share certificate is defaced, lost or destroyed, it 
may be renewed on payment of such fee, if any, not exceeding 
eight annas, and on such terms, if any, as to evidence and 
indemnity as the directors think fit. 


One or 
more 
certi¬ 
ficates. 


Indem 

nity. 


Where one of the articles provided : "If any certificate be lost or destroyed, then 
upon proof to the satisfaction of the directors, or in default of proof, on 
such indemnity, as the directors deem adequate, being given, a new certifi¬ 
cate in lieu thereof shall be given to the party entitled to such lost or des¬ 
troyed certificate, it was held by Buckland J. that the clause gave an absolute discre¬ 
tion to the directors as to the indemnity to be furnished with which the Court would 
not interfere 2. 


See notes to s. 29. 

8 * Except to the extent allowed by section 54 A of the Indian 
Companies Act, 1913 no part of th e funds of the company shall 

i * v - T°phams, Ltd. [1939] t Ch. 373, C. A. 

2 . Uulichand v. Dunbar Mills Co. [1927] C. 947, 31 C. W. N. 155. 
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be employed in the purchase of, or in loans upon the security 
of, the company’s shares. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 
Shares once duly issued cannot be cancelled at the request of the holder of such 
shares, for this will amount to a reduction of capital 1. For other cases see notes to s. 55. 

Lien. 


9* The company shall have a lien on every share (not being 
a fully-paid share) for all moneys (whether presently payable 
or not) called or payable at a fixed time in respect of that 
share, and the company shall also have a lien on all shares 
(other than fully-paid shares) standing registered in the name of 
a single person, for all moneys presently payable by him or his 
estate to the company ; but the directors may at any time de¬ 
clare any share to be wholly or in part exempt from the provi¬ 
sions of this clause. The company’s lien, if any, on a share shall 
extend to all dividends payable thereon. 


A company has usually a lien on shares and dividends due on them for realization 
of money due on them ; but it has no lien on fees due to a director. 
director? 0 The company cannot, without the consent of the director, adjust the fees 
fees. due to him towards interest due from him on calls on shares which had 

not been paid in time 2. 

A lien conferred upon a company by its articles on all shares registered in the name 
Company a mem ber for his debts to the company, such member’s title to transfer 
can waive the same while he Temains indebted being thereby made dependent on 
the lien. the a pp rova l c f the directors, is valid 3. Such a lien may be discharged 
by a new arrangement between the creditor and the debtor, the terms of which are 
incompatible with its retention, or which show an intention to waive it 3 ; for the 
provisions being for the protection of the company, it can waive the lien 3. 

Where an indebted shareholder applied to the company for time and the indul¬ 
gence was granted in consideration of his authorizing certain shares, other than those 
on which a lien is claimed, to be sold on default without the delay prescribed in the 
articles, it was held that no limitation of the lien on the shares was contemplated by 
cither party and that a transfer by the indebted shareholder of such shares should not be 
registered 3. 

The company’s lien is lost if it registers a transfer of the shares subject to the lien 4» 

A dividend declared after execution but before registration of a transfer may 

When t e h owever b e retained under the lien 5. If a transfer is however passed by 
hen is lost. r 

mistake which is corrected within a reasonable time, it may be validated 6. 
If a member pledges his shares to some third party as security for a loan and the com¬ 
pany has notice of the transaction, the company loses its lien for all debts owing by 


1. Purmanand v. Cormack [1882] 6 Bom. 326. 

2. Punjab Electric Power Co. v. Suraj Kishan [1936] 164 I.C. 586. 

3. Bank of Africa v. Salisbury Gold Mining Co. [1892] A.C. 281 ; Bradford 
Banking Co. v. Henry Briggs, Sons & Co. [1886] 12 App. Cas. 29 was approved. 

4. Northern Assam Tea Co. [1870] 10 Eq. 458. 

5. Penford v. M’ Murdo [1892] 8 T. L. R. 507. 

6. Anderson’s case [1869] 8 Eq. 509 ; re Rowe [1904] 2 K. B. 489. 


Reg. 9 ] 


INDIAN COMPANIES ACT 


669 


ment of 
lien. 


that member to the company subsequent to the knowledge of the company of the 
transaction 1. The company will be deemed to have knowledge of such transaction 
when the managing director 2 or other directors 3 had notice of a charge, although in 
their private capacity. 

Money payable will include a director’s fees paid to a person under mistake 4. 

A company has a lien on shares for money owing to the company where the lien is 
Assign- given by the articles or by agreement 5. If the company has lien on A’s 

shares for a debt and raises the money from B to pay the debt, A may call 
upon the company to assign its lien to B 6. 

If a member mortgages his shares and the mortgagee gives notice to the company 
• and then the shareholder incurs a liability to the company, the mortgagee 

has priority over the company’s lien 7. But the articles may provide that 
any mortgagee who takes with notice of the company’s lien may be postponed to that 
lien. The company may enforce the lien against the registered shareholder, even 
though he is only a trustee 8. 

If the articles give the company “a first and paramount lien and charge” for the 
debts of the shareholders, the company cannot claim priority in respect of money 
becoming due from the holder to the company after notice that security has been given 
upon the shares to another person 9. 

Where before an attachment the company had no lien on the shares for its debts, 
the attachment has the effect of preventing the company from giving itself a lien 
oyer the shares with a retrospective operation. In such cases the claim of the attaching 
creditor prevails against that of the company 10. 

A provision in the articles making a shareholder’s debt to the company a charge on 
his shares applies to the case of debtors who afterwards become shareholders 11. 

The lien does not cease on the death of a member, but continues available against 
Effect of executors > though not themselves members 12. Where under the articles 

death. a3S ociation a company had a first and paramount lien upon all shares 

registered in the name of a member for his debts, liabilities and engage¬ 
ments, the articles created an equitable charge on the shares, and on the death of 
the shareholder his widow to whom he bequeathed some of the shares took them 
subject to the obligation to discharge a proportionate amount of the moneys owing 
to the company by the testator at the time of his death 13. 

Articles cannot be altered to extend the lien to fully paid up shares 14. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


10 . 

11 . 

12 . 

13. 

14. 


Union Indian Sugar Mills Co. [1933] A. 607 ; Bradford Banking Co. v. Henry 
Briggs, Sons & Co. (18861 12 App. Cas 29. 

Union Indian Sugar Mills Co. (supra). 

Rainford v. James Keith See. Co. [1905] 2 Ch. 147. 

Bodega Co. [1904] 2 Ch. 276. 

Y A acht CIub [1888J 21 L - R * Ir -.199; Allen V. Gold Reefs 11900] 
L 030 C. A. 

Everitt v. Automatic Co. [18921 3 Ch. 506. 

Bradford Banking Co. v. Henry Briggs, Sons & Co. [18861 12 App. Cas. 29. 

New L. &. B. Bank v. Brocklebank [1882] 21 Ch. D. 302. 

£fiSk C ?- V -Hcnry Briggs, Sons &. Co. (supra) ; Bank of Africa v. 

P none 1 ^ 9 °rn. , (18921 A. C. 281 ; Rainford v. James Keith 6c Blackman 

v-.o. imoj z ch. 147, 161. 

fwJu tOIC B ?/ ar Bank , v - 1 Union Bank [1927] 105 I. C. 246, 26 M. L. W. 209. 

V f nugopal Rice Factory [1918] 22 M. L. T. 520, 43 I. C. 508. 
nucKiey, 10th ed., notes to art. 9. 

Tenant v. Turner [1938] Ch. 593. 

Hopkinson v. Mortimer, Harley & Co. [1917] 1 Ch. 646. 



670 


INDIAN COMPANIES ACT [ R eg . 13 

As to priorities of the company and third parties advancing money on the security 
of shares see notes to s. 33. 

The provisions as to lien and the power to sell under reg. 10 are new. 

10 * ■The company may sell, in such manner as the directors 
think fit, any shares on which the company has a lien, but no 
sale shall be made unless some sum in respect of which the lien 
exists is presently payable, nor until the expiration of fourteen 
days after a notice in writing, stating and demanding payment 
of such part of amount in respect of which the lien exists as is 
presently payable, has been given to the registered holder for 
the time being of the share, or the person entitled by reason of 
his death or insolvency to the share. 

11 * The proceeds of the sale shall be applied in payment 
of such part of the amount in respect of which the lien exists as 
is presently payable, and the residue shall (subject to a like lien 
for sums not presently payable as existed upon the shares prior 
to the sale) be paid to the person entitled to the shares at the 
date of the sale. The purchaser shall be registered as the 
holder of the shares, and he shall not be bound to see to the 
application of the purchase-money, nor shall his title to the 
shares be affected by any irregularity or invalidity in the pro- 
ceedings in reference to the sale. 

Calls on shares . 


12 . The directors may from time to time make calls upon 
the members in respect of any moneys unpaid on their shares, 
provided that no call shall exceed one-fourth of the nominal 
amount of the share, or be payable at less than one month from 
the last call ; and each member shall (subject to receiving at 
least fourteen days' notice specifying the time or times of pay¬ 
ments) pay to the company at the time or times so specified the 
amount called on his shares. 


13. The joint-holders of a share shall be jointly and sever¬ 
ally liable to pay all calls in respect thereof. 

Under 9 . 21, cl. (2) the liability of the shareholders in respect of the balance due 
on the shares is a debt accruing due from the time when their liability commenced, 

that is, from the time when they first took up the shares. This liability is 
not however enforceable until a valid hotice has been given in accordance 
with the articles of association and the provisions of the Act; the mere 
passing of the resolution will not constitute a valid call 1. The mere demand by a 
company which has acquired the rights of another company in respect of its uncalled 
capital cannot take the place of a formal call 1. 


Call is 
necessary 


1. fabna Dhanabhander Co. v. Foezuddin [1932] C. 716, 59 Cal. 1186, 36 C. W. N. 
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As the Act is silent as to the authority which will make calls in a going company, 
the provision should be made in the articles. Where they empower the board of 

Authority ^‘ rectors to ma ke calls and fix the liability on the shareholders to pay 
which will t * ie amour *t at the time and place appointed, the call can only be made by 
make the a resolution of the board indicating the amount of the call and the time 
Ca ^* and place at which and the person to whom it is to be paid 1. Even if a 

notice is subsequently issued to the shareholders, it cannot cure any defect in this 
respect 1. An instalment payable by the terms of issue is not a call 2. 

Unless the power to make calls is expressly reserved to the company in general 
Who can meeting, it may be exercised by the directors 3. Directors may make calls 
exercise with the sanction of a general meeting or of the liquidator in a voluntary 
the power. w ( nc jj n g U p 4 , ma ki n g calls the requirements and formalities stated in 
the articles must be strictly observed and complied with 5. An invalid call may however 
be confirmed by a duly convened and constituted board meeting 6 . 

A call made by the directors when the number of directors is below the minimum 
Where prescribed in the articles 7, or at a meeting without the necessary quorum 8 , 

call is is prima facie invalid. But if a director is a party to the resolution making 

invalid. the call, he will be estopped from denying his liability 9 . 

It is not necessary for a resolution making the call to specify the time for payment 
Re 1 ° r thC perS ° n t0 whom or the P Iace where the call is to be paid 10 . In the 

tion. U " last cited case it: has bcen held that when the agents sign in the notice of call 

“by order of the board,” there is the presumption that the agents act properly. 
The first proposition however appears to be doubtful. But their Lordships guardedly 
say that even if such a resolution is necessary it is a matter which the parties can waive. 
In an earlier case Madgavkar and Allison JJ. held 11 that where in their resolutions 
the directors omitted to mention the amount, time or place of payment, the calls were 
invalid and ultra vires and the company was not bound by such ultra vires acts. 

A call is owing from the date of the resolution making it, although if may be 
payable at a future date 12 . 

As a general rule the Court will not interfere with the internal management of a 
Court’s company by inquiring into the necessity or propriety of making a call in 

interfere a going com P any 13 ‘ But it may do so in exceptional cases, as for instance, 

er ere. where a call was made on two only of several shareholders 14. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 
8 . 
9 . 

10 . 


Pioneer Alkali Works v. Amiruddin [1926J 50 Bom. 461, 28 Bom. L. R. 411 ; 
Cawley & Co. [1889] 42 Ch. D. 209. 

Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56. 

Ambergate Ry. Co. v. Mitchel [1849] 6 Ry. &. Can. Cas. 235. 

Ladd’s case [1893] 3 Ch. 450. 

Chubwa Tea Co. v. Barry [1866] 15 L. T. 449. 

Austin’s case [1871] 24 L. T. 932. 7. Bottomley’s case [1881] 16 Ch. D. 681. 


London &. S. Counties Land Co. 
York Tramways Co. v. Willows 


12 . 

13 . 

14 . 


1886] 31 Ch. D. 223. 

--- ,1882] 8 Q. B. D. 685, 46 L. T. 296 ; Faure E. 

Accumulator Co. v. Phillipart [1888] 58 L. T. 525. 

Dhanraj v. Wadia [1933] B. 80, 35 Bom. L. R. 26 following Newry &. 
Ennyskillen Ry. Co. v. Edmunds [1848] 2 Ex. 119, 17 L. ]. Ex. 102, and Johnson 
v. Lyttle s Iron Agency [1877] 5 Ch. D. 687. But see Bhagirath Spinning & 
leaving Co. v. Balaji [1930] B. 267, 54 Bom. 178, 32 Bom. L, R. 87, 125 
. 41^. 11* Bhagirath Spining &. Weaving Co. v. Balaji (supra). 

^ Trading Co. v. Padamsey [1934] B. 97, 36 Bom. L. R. 32, 150 
u n 467 *’ Pau , rc ?■ Accumulator Co. (supra). 

Mendel V il8re r ] 8 n Ch a D.M5. C °' [185 ° ] U : ° dc33a Tramways Co. v. 

Galloway v. Halle Concert Society [1915] 2 Ch. 233. 
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Where the amount of a call is limited by the articles, the directors can validly at 
Making one meeting make two calls, each for the maximum amount, payable on 

at on* S dlfferent dates 1. A call is owing from the day on which it is made 
meeting. although it be “payable” on a subsequent date 2 . 

The specialty debt under rhe English law resulting from a call on shares can only 
Money or ke discharged by accord and satisfaction when the company has received 

worth*to money or mone y’ 1 2 3 4 5 * 7 8 9 10 11 worth. For this purpose the consideration given by 
b^paid . 0 Way of P a y ment must be something which is regarded by the parties as 

fairly representing the sum to be discharged. The consideration must not 
be a clear blind or clearly colourable or illusory 3 . 

It being ultra vires for a company to issue shares at a discount, or by way of bonus, 
Liability although authorized to do so by the articles, the holders of the shares so 
on shares issued are not thereby relieved from liability in a winding up to calls for 

discount. t ^ S amount un P ai d on their shares for the adjustment of rights of the 

contributories inter se as well as for payment of the company’s debts and 
costs of the winding up 4. 


To an action for calls it is not sufficient answeT for the defendant to say that he 
Defence in ^ as re P u diated the contract because of misrepresentation in the prospectus, 
an action In order to succeed he must show not only that he has repudiated the 

contract, but that he has after discovering the misrepresentation complain¬ 
ed and taken prompt steps to have his name removed from the register 5. A statement 
that “no further calls are contemplated” affords no defence to an action 6 . 


Where the liaoility of the shareholder to pay the call is questioned, the Court may 
Injunction Te9train the company from declaring the shares forfeited during the pendency 
against of the suit 7. In such cases the plaintiff is usually required to pay the 
forfeiture. amount Q f t h e ca u i nto c ourt> but this is not necessarily a condition 
precedent 8 . 


If a share has been forfeited for non-payment of a call, a future call for the same 
Future amount may be made upon the purchaser of the forfeited shares 9. Where 

call. it is stated that “no further calls are contemplated” this does not amount 

to an assurance or pledge that no call at any time shall be made 10. A company may 
prove, in the administration of the estate of a deceased shareholder whose estate is 
insolvent, for the estimated value of the liability to future calls in respect of the shares 
standing in his name 11 . 


A contract allowing payment of share 


money by instalments is determined by the 


1 . Universal Corpn. v. Hughes [1909] S. C. 1434. 

2. Dawe’s case [1869] 38 L. J. Ch. 512. 

3. White Star Line, Ltd. [1938] Ch. 458 C. A. 

4. Welton v. Saffery [1897] A. C. 299. 

5. First National Re-insurance Co. v. Greenfield [1921] 2 K. B. 260, explaining 
Bwlch-y-Plwm Lead Mining Co. v. Baynes [1867] L. R. 2 Ex. 324 and Aaron’s 

Reefs v. Twiss [1896] A.C. 273. 6 . Universal Corpn. v. Hughes [1909] S.C. 1434* 

7. Lamb v. Sambas Rubber Co. [1908] 1 Ch. 845. 

8 . Jones v. Pacaya Rubber Co. [1911] 1 K. B. 455 at p. 459. 

9. New Balkis Eersteling v. Randt Gold Mining Co. [1903] 1 K. B. 461, [1904] 
A. C. 165. 

10 . Per Willes J., in Accidental &. Marine Insce. Corpn. [1866] 15 L. T. 182, 183. 

11 . In re McMahon [1900] 1 Ch. 173. 
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Payment winding up, and the liquidator may make immediate call 1. The liquidator 
by instal- in a voluntary winding up may enforce payment of a call previously made 
ment. by the dj Tector9 2 . 

If a transfer of shares has been made and registered after a call has been made, but 
Transf f ^ c ^ ore t ^ ie amount ^ as become pa y a ble, the transferor, in the absence of a 
shares be- contract to the contrary, may be liable 3. In this connection the following 
fore call dictum of Lindley L. J. should be borne in mind : ‘‘The word ‘share’ does 
payable* n0t c * enote ri ghts only—it denotes obligation also and when a member 

transfers his share, he transfers all his rights and obligations as a share¬ 
holder as from the date of the transfer. He does not transfer rights to dividends and 
bonuses already declared, nor does he transfer liabilities in respect of calls already made 
but he transfers his rights to payments and his liabilities to future calls” 3. 

When shares are transferred after a call has been made, the liability is not transfer¬ 
red to the transferee 3. The company can protect itself by refusing to register the 
transfer until the call is paid 4. But if the former holder pays calls, even after forfeiture, 
this will relieve the purchaser 5. 

A debt due and owing by the company to a shareholder, but not one which is only 
payable at a future date, can be set off against a sum due from him upon 
calls while the company is a going concern 6. An agreement to set 
off a present liability of the company against future calls is also good 7. But a set 
off within three months of a winding up will be regarded as a fraudulent preference 8. 

An agreement that the calls shall not be payable in cash but only by set off against 
goods supplied by the shareholder is ultra vires 9. 

A call made after the death of a member is payable out of his estate 10. In the 
Call after ca9e bankruptcy of a member, the company may prove not only for calls 
death. actually made, but also for the estimated amount of future calls 11. 

The directors may, if authorized by the articles, allow shareholders to pay amounts 
Payment * n advance of calls and may pay interest thereon if it be for the benefit of 
advance the company 12. Such a shareholder becomes a creditor of the company ; 
° Ca ' so, if there is no profit the interest may be paid out of capital 13. But it 
does not follow that he is entitled to repayment of the amount so advanced 14. 

An agreement by a company to treat moneys which the director pays under a 
guarantee of the company’s overdraft as payment in advance of calls on his shares does 
not enable him to set off moneys so paid, after winding up commenced, against calls 
made on the shares by the liquidator 15. 


1 . 

2 . 

3. 

4 . 

5 . 

6 . 
8 . 

9 . 

10 . 

11 . 

12 . 

13. 

14 . 

15 . 


Cordova Union Gold Co. [1891] 2 Ch. 580. 

Stone v. City County Bank [1878] 3 C. P. D. 282, 299, 309. 

Taylor, Phillips &. Rickard’s case [1897] 1 Ch. 306. 

New Balkis See. v. Rand G. M. Co., supra. 

Randt Gold Mining Co. [1904] 2 Ch. 468. 

Habcrshon’s case [1868] 5 Eq. 286. 7. Jones, Lloyd 6c Co. [1889] 41 Ch. D. 159. 
Washington Diamond Mining Co. [1893] 3 Ch. 95 C. A. ; see s. 231 of this 
Act and s. 54 (1) of the Provincial Insolvency Act. 

Austin’s case [1871] 24 L. T. 932. 

New Zealand Gold Extraction Co. v. Peacock [1894] 1 Q, B. 622. 

! n ^ re , McMahon l 190 °] 1 Ch - 173; see also West Coast Goldfields [1906] 

1 Ch. 1. 

Syke’s case [1872] 13 Eq. 255. 

Lock v. Queensland Investment Co. [1896] A. C. 461. 

London & Northern S. S. Co. v. Farmer [1914] W. N. 200, 111 L. T. 204. 

Law Car Insurance Corpn. [1912] 1 Ch. 405. 

85 
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Under art. 112 of the Limitation Act (IX of 1908) the period of limitation is 3 years 
from the time when the call is payable. As to the deposit and allotment moneys the 

Limitation. llmitation is 3 Y ears from th e date on which the allottee, even if he is a 

subscriber to the memorandum, is registered as a shareholder 1. But if 

the company goes into liquidation, the official liquidator can enforce a call though as 

against the company it is barred by limitation 2 or by the provision of the Code of 
Civil Procedure 3. 

In Sorabji v. I swardas 2 Sergent C. J. observed as follows : “This section [s. 61 of 
Act VI of 1882 (s. 156 of the Act of 1913)] corresponds to s. 38 of the English Companies 
Act of 1862, the effect of which was fully considered by Sir George Jessel in 
in re Whitehouse & Co. 9 Ch. D. 596 at p. 600. After pointing out that the section 
creates a new liability as regards the shareholders the Master of the Rolls held that 
the contribution under the section included unpaid calls made before the winding up 
as well as those made after the winding up. ‘It is true’, he says, ‘that a call made 
before the winding up is a debt due to the company, but that does not affect the new 
liability to contribute. Nor can it in this view of the section affect the liability created 
by the section that the debt was barred.” This view was fully endorsed by Piggot 
and Walsh J]. in Jagannath v. U. P. Flour Mills 4 where their Lordships said : “A 
question of principle has been raised apparently for the first time in this Court namely, 
as to whether an unpaid call, due from a shareholder to a company, which has become 
time-barred under art. 112, Limitation Act and has ceased to be recoverable debt by the 
company, may yet be recovered if at any date subsequent to its having become time- 
barred the company is wound up.” Then after referring to ss. 125 and 151 of the Act 
of 1882 corresponding to ss. 159 and 187 of the present Act their Lordships went on— 
“Really it is not even the right of a company which is being enforced by a liquidator. 
It is a statutory right of the creditors of a company to enforce against the contributories 
of an insolvent company through the Court the obligation which the shareholders 
took upon themselves, when they originally subscribed, in the event of insolvency 
subsequently overtaking the company.” But in a recent case where the purchaser of 
unpaid calls in execution of a mortgage decree against the company, after the company 
had gone into liquidation, sued the shareholder for the unpaid call, it was held by 
C. C. Ghose, A. C. J. and Pearson J. that Art. 112 of the Limitation Act applied and 
the suit was barred by limitation and that the fact that the liquidator was a party to 
the suit did not improve the plaintiff’s position 5. See in this connection notes to s. 21 
ante and Viswanath v. Holyland Cinetone , Ltd. 6. 

Now the question is whether in Tespect of this new liability arising under s. 156 of 
the present Act arts. 112, 115 or 120 of the Limitation Act, will be applicable. The 
Bombay High Court held in 1886 that art. 120 applied 7. But the Allahabad High 


1 . Matichand v. Dalsukhram [1893] 17 Bom. 469. 

2. Sorabji v. Iswardas [1896] 20 Bom. 554 ; Vaideswara v. Siva Subramaniya 
[1908] 31 Mad. 66; Jagannath v. U. P. Flour Mills [1916] 38 All. 347 ; Prayan 

Prasad v. Gaya Bank [1931] P. 44, 10 Pat. 249, 130 I. C. 534 ; Re Whitehouse 
Co. [1878] 9 Ch. D. 595 ; Ladies’ Dress Assn. v. Pulbrook [1900] 2 Q. B. 376. 

3. Dehra Dun Mussooree Electric Tramways Co. [1928] A. 272, 50 All. 517, 26A. 
L. J. 256. 

4 . Jagannath v. U. P. Flour Mills [1916] 38 All. 347. 

5. Pabna Dhanabhandar Co. v. Promode Chandra [1932] C. 382, 51 C. L. J. 588, 
137 1. C. 380. 

6 . [1939] A. 739, [1939] A. L. J. 950. 

7* Parrel Spinning &, Weaving Co. v. Manek Haji [1886] 10 Bom. 483. 
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Court has recently held that in such a case art. 115 applies and where the shares had 
been forfeited time runs from the date of forfeiture 1. The Oudh Chief Court has 
however pointed out in a later case 2 that when a suit to recover call money has been 
barred by limitation, the fact that simply because the name is kept in the register as a 
shareholder, the forfeiture does not revive the debt and the company cannot claim that 
limitation should run from the date of forfeiture. See notes to ss. 156 and 187. 

The power of making calls being in the nature of trust should be exercised for the 
general benefit of the company 3. 


Jurisdic¬ 

tion. 


A suit by a company for recovery of arrears of allotment money and call money 
due on share allotted is cognizable by a Court of Small Causes 4. S. 159 
(2) makes an exception with regard to the liability of a contributory, no 
claim founded on such liability being cognizable by any Court of Small 
Causes sitting outside the Presidency towns. But Mr. Justice Patterson of the Calcutta 
High Court seems to have taken the view that a claim against a shareholder of the 
balance due on his shares is not of the nature of a claim cognizable by a Court of Small 
Causes in view of s. 159 (2) 5. 


For calls in the winding up see s. 187 and notes thereto. 

14. If a sum called in respect of a share is not paid before 
or on the day appointed for payment thereof, the person from 
whom the sum is due shall pay interest upon the sum at the 
rate of five per cent, per annum from the day appointed for the 
payment thereof to the time of the actual payment, but the 
directors shall be at liberty to waive payment of that interest 
wholly or in part. 


Interest on calls in arrear can be recovered after forfeiture of the share for non¬ 
interest P a Y mer »t of calls 6 especially if there is a special contract in the articles 
after for- such as this : “Any member whose shares have been forfeited shall notwith- 
feiture of standing be liable to pay all calls, instalments, interest and expenses in 

respect of such shares at the time of forfeiture together with interest 

thereon from the time of forfeiture until payment at.per cent, per annum’' 7. But 

where a share has been forfeited before the day for payment for a second call arrives, 
there is no liability for payment of the second call 6. 


Where the articles provide that forfeiture should extinguish all rights relating to 
the share, but that the shareholder should remain liable to pay calls owing at the time of 
forfeiture, interest cannot be recovered upon the arrears of call 8 in the absence of a 
special contract 9. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 


Bishambhar y. Agra Electric Stores [1932] A. 342 [1932] A. L. J. 354- 
Shri Mahalakshmi Sugar Corpn. v. Jasjit [1933] O. 285. 

Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 ; Gilbert’s case [1870] 
d Ch. App. 559. 

Peoples’Bank y. Chanan Ram [1933] L. 657, 143 I. C. 723. 

Pabna Dhanabhander Co. v. Foezuddin [1932] C. 716, 59 Cal. 1186, 36 C. W. 

Faure EUctric Co. v.Phillipart [1888] 58 L. T. 525. 

T x &. Brass Works [1925] B. 321, 49 Bom. 715, 88 

A* c. 96, 27 Bom. L. R. 574. 

Stocken’s case [1868] 3 Ch. App. 412. 

Bishambhar v. Agra Electric Stores [1932] A. 342, [1932] A. L. J. 354. 
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A forfeiture after notice in which interest is claimed from the date of the call and 
not from the date fixed for payment is invalid 1. 

In the absence of a provision for interest after notice to pay on a fixed day, interest 
was allowed at 5 p. c. per annum in the case noted below 2. 

15. The provisions of these regulations as to payment of 
interest shall apply in the case of non-payment of any sum 
which, by the terms of issue of a share, becomes payable at a 
fixed time, whether on account of the amount of the share, or 
by way of premium, as if the same had become payable by 
virtue of a call duly made and notified. 

16. The directors may make arrangements on the issue of 
shares for a difference between the holders in the amount of 
calls to be paid and in the times of payment. 

This regulation is authorized by s. 49. In the absence of such an arrangement, calls 

made on one or more members only to the exclusion of the others are prima facie 
invalid 3. 

17. The directors may, if they think fit, receive from any 
member willing to advance the same all or any part of the 
moneys uncal ed and unpaid upon any shares held by him ; 
and upon all or any of the moneys so advanced may (until the 
same would, but for such advance, become presently payable) 
pay interest at such rate (not exceeding, without the sanction 
of the company in general meetingf six per cent.) as may be 
agreed upon between the member paying the sum in advance 
and the directors. 

The directors may receive payment from a shareholder of any amounts remaining 
unpaid on his shares 4, and may pay out of capital or any other asset 

irfadvance intere9t on sums so paid up in advance of calls 4. As to the construction 
of call. an agreement to pay interest at a particular rate free of income tax see 

Noel v. Trust Agency Co. 5. There is nothing ultra vires in an article 
providing for payment of such interest out of capital 4. The money so paid will not 
however be regarded as a loan to the company and cannot be repaid 6. 

The power is a fiduciary one and must be exercised bona fide for the benefit of 
the company 7. If the directors exercise the power for their own interest 
fiduciary. on ^ y * t * le transaction may be set aside 8. But the directors not being 

trustees for the creditors, the latter cannot complain if the power has been 

1 . Johnson v. Lyttle’s Iron Agency [1877] 5 Ch. D. 687 ; Cawley’s &lc. Co. [1889] 
42 Ch. D. 209. 

2. Barrow’s case [1868] 3 Ch. App. 784. 

3. Galloway v. Halle Concert Society [1915] 2 Ch. 233. 

4. Lock v. Queensland Investment Co. [1896] 1 Ch. 397, [1896] A. C 461. 

5. [1937] Ch. 438. 

^ Northern Steamship Co. v. Farmer [1914] W. N. 200, 111 L. T. 204* 

7. Gilbert’s case [1870] 5 Ch. App. 559 ; Alexander v. Automatic Telephone Co. 

[1900] 2 Ch. 56. . 

8 . Syke’s case [1872] 13 Eq. 255. 
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exercised in such a way as to diminish the fund available for payment of the company’s 
debts 1 . 

In the winding up of a company if after payment of debts there are surplus assets 
^ . for division amongst the shareholders, the amount paid in advance with 
surplus interest up to the date of repayment will be repayable^before the balance 
assets. is divided 2 . 


Transfer and transmission of shares . 

♦ 

18* The instrument of transfer of any share in the com¬ 
pany shall be executed both by the transferor and transferee, 
and the transferor shall be deemed to remain holder of the 
share until the name of the transferee is entered in the register 
of members in respect thereof. 


Distinc¬ 
tion be¬ 
tween 
transfer 
and trans¬ 
mission. 


The word‘transferred* applied to transfers inter vivos and must be distinguished 
from transmission, which is a proper term for what happens on death” 3 . 
Transmission, is used to express the legal result which follows from death, 
but not to express the actual step which is necessary to invest the new 
holder. That is done by transfer”, i.e. a change in the register of 
members 4. 


“The word share does not denote rights only—it denotes obligations also ; and 

Share in- when 3 member tran sfers his share, he transfers all his rights and obliga- 
cludes tions as a shareholder as from the date of the transfer. He does not 

wlllasoV ttan3fer Tight9 t0 dividends and bonuses already declared, nor does he 
ligations. tran3fer liabilities in respect of calls already made, but he transfers his 

rights to future payments and his liabilities to future calls” 5 . 

In the case of a transfer of shares in blank, the transferee is entitled to fill in the 
necessary particulars including his own name as transferee and the date of the transfer, 
after the death of the original transferor, and the transfer so made will be a valid one 6. 
But a person who without inquiry takes from another an instrument signed in blank 

Blank bV 3 PartY ^ 6lIS UP tHe bknk ’ Cann0t ’ even in the case of a 

transfers. ne g° tiable instrument, claim the benefit of being a purchaser for value 

without notice, so as to acquire a greater right than the person from whom 

he himself received the instrument 7. If the holder of a blank transfer, acting 

beyond his authority, fills up the transfer with the name of a transferee, and the transfer 

is registered, the transferor will be estopped and if the purchase be for value without 

notice, he will get the shares, but not if he in fact knew that the agent had only a limited 
authority 8 . 

The holder of a blank transfer may 611 in his own name and get the transfer 


1. Poole, Jackson &. Whyte’s case [1878] 9 Ch. D. 322. 

2. Exchange Drapery Co. [1888] 38 Ch. D. 171. 

3. [1937] Ch. 438. 

4. Per Lord Dunedin in Brassard v. Smith [1925] A. C. 371 at pp. 375, 37 6. 

5 306 307 67 ■*’ ln Taylor « Phillips &_ Rickard’s case [1897] 1 Ch. 298 at pp. 

6 . Bengal Silk Mills Co. [1941] 45 C. W. N. 1109. 

7. France v. Clark [1884] 26 Ch. D. 257. 

8 . Lord Sheffield v. London Joint Stock Bank [1888] 13 App. Cas. 333 ; London 
J. S. Bank v. Simmons [1892] A. C. 201. 
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registered holding the legal title to the shares as security 1 , and in that case he may sell 

e s ares on failure of the mortgagor to pay after a reasonable time 1. He can also 

transfer the security and fill in the name of the purchaser ; but he is not entitled to 
mortgage the shares 2 . 

if ther The " anSfer ° f 3 blan r k may ’ in the case of a rnortgage, give a good title, 

if there is an intent to transfer, but the duty of the transferee from an earlier mortgagee 

of such document cannot give a good title, unless he has a good title himself 3 . 

By depositing with the mortgagee a transfer in blank executed by the mortgagor 
together with the share certificate, a good equitable security may be given and notice to 
the company is not necessary for perfecting the mortgagee’s title 4. But where the 
company itself is an incumbrancer, notice should be given to the company 5 . 

In the case of a mortgagee of shares by deposit of the share certificate together with 

a lank transfer the fact that the mortgagee in giving notice requiring payment makes 

a mistake as to the amount due on the mortgage and demands too much is not a ground 
for invalidating the exercise of his implied power 6 . If a debtor delivers to his creditor 
a blank transfer by way of security that does not however enable the creditor to delegate 
to another person authority to fill it up for purposes foreign to the original contract 7 . 

It is not necessary that a transfer should be by deed sealed and delivered 8 . In 
Transfer certaln ca9e9 shares may validly be transferred even without any instrument 
need not of tran,fcr > e - «•< where shares are sold to enforce a lien. But shares trans- 
deecZ fetred by delivery of scrip is illegal 9. An insufficiently stamped transfer 

will be validated by payment of the duty and penalty 10 . 

In the case of a transfer the question is whether the transferor has agreed to transfer 

and the transferee to accept the shares U. Where the articles do not require a 

deed, a transfer in blank filled up later will convey to the transferee not only the 

equitable, but also the legal title 12 , i. e„ the legal right to call upon the company to 

register the transfer. But until registration no legal title, strictly speaking, accrues 13, at 

any rate until all necessary conditions have been fulfilled to give the transferee as 

between himself and the company a present, absolute, unconditional right to have 
the transfer registered 14. 

Where a shareholder has an absolute right to transfer his shares, the transfer is 
complete as soon as the parties sign the deed of transfer 15. 

Deverges v. Sandeman, Clarke & Co. [19011 1 Ch. 70 [19021 1 Ch 579 • Ex t? 

Z^ndonUnrSt 1 “V 54 W ' 203 = Stubb^E II9W] 1 A 

London Joint Stock Bank v. Simmons (supra). 

Per Vaughan WiniamsJ. in Fry v. Smellie [1912] 3 K. B. 282, 292. 

Ch D 83 e 0 ne riR841 S'nw 1 1 * ^pp. Cas. 20 ; France v. Clark [1883] 22 
Cas* 426 83 °’ 1884 26 Ch ‘ °* 257 ; Colonia]l Bank v - Whinney [1886] 11 App. 

StubbTv. IfatrTl^i fch! ^ & C °' [1886) 12 ApP ' ^ 29 ‘ 

France v. Clark (supra). 

Ex. p. Sargent [1873] 17 Eq. 273. 

Princess of Reussv Bos [1871]I 5 H. L. 176; Me Buen v. West London 
Wharves Co. [1871] 6 Ch. App. 655. 

Indo-China Steam Navigation Co. [1917] 2 Ch. 100. 

Langer s case [1868] 37 L. J. Ch. 292, 18 L. T. 67. 

Ex.p. Sargent (supra); Davies’ case [1875] 33 L. T. 834 ; Langer’s case (supra). 
Societe Generate v. Walker (supra) ; Nanney v. Morgan [1887] 35 Ch. D. 598. 
Moore v. North Western Bank [1891] 2 Ch. 599 ; Peat v. Clayton [1906] 1 Ch. 
659 ; Rimmer y. Webster [1902] 2 Ch. 163 ; Ireland v. Hart [1902] 1 Ch 522. 

Swan Mai v. Shiv Charan [1923] 71 I. C. 814. 


1 . 

2 . 

3. 

4. 


5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 
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Where the articles, as here, provide that the instrument of transfer is to be executed 
Transfer both hy the transferor and the transferee, a transfer executed by the 


executed 
by trans¬ 
feror 
alone. 


transferor alone does not possibly pass the title 1 . But a transferee who 
has not signed the instrument of transfer may be liable if he has been regis¬ 
tered as a shareholder and has acted as such 2 . 


Minor irregularities may not affect the transfer, or may be condoned or the parties 
may be estopped 3. Wrong distinguishing numbers will not affect the 

larities transfer 4, nor if the numbers are not inserted by mistake 5. Non-obser¬ 

vance of the requisite formalities is however a fatal defect 6 . 

Where the articles provided that whenever any member ceased to be employed by 
the company, then that member should transfer any ordinary shares held by 
Provision him to a person named by the directors on notice and that the “fair 

emption. value of any ordinary share within the meaning of the clause shall be a sum 

equal to the proportion of the value of the assets of the company, exclusive 
of goodwill, appearing on the books of the company to which the said shares 
shall be entitled on winding up,” and it was further provided that “the certificate of 
the directors as to such amount shall be binding and conclusive,” it was held that in 
arriving at the value of the shares belonging to the appellant which he was transferring 
under the articles, the directors were entitled to write off from the value of the whole 
assets, exclusive of goodwill as they appeared in the last balance sheet, a sum by way 
of depreciation 7. 


Where under the articles the directors had power at a general meeting by a three- 
fourths majority to determine that the shares of any member should be sold to other 
members and to fix the price, it was held that the company could not acquire the shares 
of a member at any price it liked or without ascertaining their value 8 , but they could 
determine the price at a fair valuation, provided that the resolution passed for that 
purpose had not been prompted by ill-will or any predatory intention 8 . 

Where a company undertakes to sell the shares of a shareholder, the position of its 
managing director in negotiating and completing the sale is clearly one of a fiduciary 
character and utmost good faith should be observed in the transaction. If any advantage 
was obtained by the managing director as the fruit of the sale, the benefit must go to the 
owners of the shares 9. 

A provision in the articles for a compulsory transfer of shares is not repugnant to 
the nature of personal property, nor obnoxious to the rule against perpetuity 10 . 


1. Ortegosa v. Brown, Janson & Co. [1878] 38 L. T. 145 ; Murray v. Bush [1873] 6 
H. L. 50 ; Me Euen v. West London Wharves (supra) ; Musgrave and Hart’s 
case [1867] 5 Eq. 193 ; Marino’s case [1867] 2 Ch. App. 596 ; London Founders’ 
Assn. v. Clarke [1888] 20 Q. B. D. 576 ; Ex. p. Hennessy [1850] 2 Mac. 6 c Gord. 
201 ; Nagabhusan v. Ramchandra [1922] 45 Mad. 537. 

2. Cunninghame v. Glasgow Bank [1879] 4 App. Cas. 607 ; Taurine Co. [1884] 25 
Ch. D. 118. 

3. Taurine Co. [1884] 25 Ch. D. 118. 

4. lnd’s case [1872] 7 Ch. App. 485. 

5. Letheby and Christopher Ltd. [1904] 1 Ch. 815 ; Bishop’s case [1872] 7 Ch. App. 
296 n. . 

6 . Hakim Rai v. Peshwar Bank [1915] 162 P. W. R., 31 I. C. 865. 

7. Jacobsen v. Jamaica Times [1921] 90 L.J.P.C. 100. 

8 * ?fe! ll te 8 , v * Manufacturers* Securities Ltd. [1915] 31 T.L.R. 451, [1917] 116 L.T. 
290, 86 L.J. Ch. 305. 

, ?°', ope , r , at £ e Co * v * Bhagwan Das [1930] A. 615, [1930] A.L.J. 1396, 128 I.C. 229. 

10. Borland s Trustee v. Steel Bros. &. Co. [1901] 1 Ch. 279 ; Phillips v. Manufac¬ 
tures Securities Co. [1917] 86 L.J. Ch. 305, 116 L.T. 290. 
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Articles restricting transfer of shares should be so construed as not unreasonably 

Construe- to Prevent shareholders from fairly and reasonably exercising their powers 
tion. as members 1. 


The position of a purchaser at a Court sale is neither better nor worse than that of 
Purchaser a private purchaser 2. 

sale ° Urt A pUtcha3er of shares subject to a lien is bound by it, but he may 

require the company to resort first to any shares remaining in the hands 
of the vendor 3. 


If a transfer is made to a firm in its firm name, the company may reject the 
transfer 4. 

• 

Letter of ^ letter of renunciation in favour of a nominee and acceptance by the 

renuncia- latter of an allotment of bonus shares is not a transfer of shares within the 
tion. meaning of this regulation 5. 

For transfer of shares in a private company see notes to S. 2. (13). 

See the new s. 34. For other cases see notes to ss. 28 and 38. 

As to stamp see Art. 62 (a), Stamp Act and “Stamp Duty” in the Appendix. 

19* Shares in the company shall be transferred in the fob 

lowing form, or in any usual or common form which the direct 
tors shall approve : 

I, A B of , in consideration of the 

sum of rupees paid to me by C D of 

(hereinafter called the said transferee”), do hereby transfer to 
the said transferee the share (or shares) numbered in the 

undertaking called the Company, 

Limited, to hold unto the said transferee, his executors, adminis¬ 
trators and assigns, subject to the several conditions on which 
I held the same at the time of the execution thereof, and I, the 
said transferee, do hereby agree to take the said share (or shares) 
subject to the conditions aforesaid. As witness our hands 
the day of 

Witness to the signatures of, etc. 

Under articles which provide that “every transfer must be in writing and in the 
usual common form,” the directors cannot refuse to register a transfer 
o^iUsion 3 because it omits particulars which would be found in a common form, but 

are in the circumstances immaterial 6. 

20. The directors may decline to register any transfer of 
shares, not being fully paid shares, to a person of whom they do 
not approve, and may also decline to register any transfer of 
shares on which the company has a lien. The directors may 

1. Hobson, Houghton &. Co. [I929J 1 Ch. 300. 

2. Manilal v. Gordhan <5lc. Co. [1917] 41 Bom. 76 ; Nagabhusan v. Ramchandra 
[1922] 45 Mad. 537. 

3. Gray v. Stone [1893] W.N. 133, 69 L. T. 282. 

4. Vagliano A. Collieries [1910] 103 L.T. 211. 

5. Poole Shipping Co. [1920] 1 Ch. 251. 

6. Lctheby v. Christopher [1904] 1 Ch. 815. 
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also suspend the registration of transfers during the fourteen 
days immediately preceding the ordinary general meeting in each 
year. The directors may decline to recognise any instrument of 
transfer unless— 

(a) a fee not exceeding two rupees is paid to the com¬ 
pany in respect thereof ; and 

(b) the instrument of transfer is accompanied by the 
certificate of the shares to which it relates, and 
such other evidence as the directors may reason¬ 
ably require to show the right of the transferor to 
make the transfer. 

If the directors refuse to register a transfer of any shares , they shall 
within two months after the date on which the transfer ivas lodged 
with the company send to the transferee and the transferor notice of 
the refusal . 


The words in italics in this regulation have been inserted by the Indian Companies 
Amend- (Amendment) Act, 1936. The amendment is in keeping with sub-s. (4) of 
ment. the new s. 34, which may be compared. 


The board s right of declining registration requires to be exercised by a vote of the 
f board ad hoc 1. Where registration of a transferee is under the articles 

Hghtlo 9ubjeCt to the approval of the transferee by the directors, the fact that the 

decline* transferee is already a shareholder is of no avail ; and in the absence of 

evidence that the directors have acted mala fide , their refusal to register the 
transfer cannot be questioned 2. Where the directors in their discretion refuse to 
register certain transfers because they consider the transferee is unsuitable to be a 


member of the company in its interest, there is no obligation upon them to give their 

actual reasons, nor can they be exposed to the suspicion of mala fides 3. The fact that 

the majority of shareholders are willing to recognize the transfer is absolutely im¬ 
material 3. 


If the directors do acts in a matter in which they have no authority, then these 

Directors* act3 are nu ^ anc ^ void 4. But if they neglect the acts which are within 

without tbe * r authority and which they ought to perform, neither the Court of law 

authority. nor e< 4 u ity allow them afterwards to take advantage of their own 

neglect 4. 

The directors cannot refuse registration of a transfer without considering the 

Directors* P ersonabt y the transferee 5. They are however entitled to time to 
duty. consider the papers, however regular they may appear to be 6. The 

directors must act strictly as trustees in carrying through the transfers 
unfettered by any undertaking or promise to any intending purchaser 7. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


86 


Hackney Pavilion Ltd. [1924] 1 Ch. 276. 

Dublin N. C. Milling Co. [1909j I I. R. 179. 

Jagadish v. Paras Ram [1941] A. 360, [1941] A. L. J. 483. 
Bargate v. Shortridge [1855] 5H.LC. 297. 

Bede Steamship Co. [1917] 1 Ch. 123. 

Ottos Kopje Mines [1893] 1 Ch. 618, 625. 

Clarke v. Workman (1920] 1 I. R. 107. 
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The articles of a company provided that the company was to have a first and para- 

Fully paid mount: ^ en u P on ad shares other than the fully paid up shares and that the 
up shares. k° ar ^ could refuse to register any transfer of shares while the shareholder 

executing the transfer was indebted to the company. Such a shareholder 
who was indebted to the company transferred the shares and it was contended that the 
board could refuse to register the transfer : held, that it could not have been intended 
to give the company any right to refuse to register the transfer of such shares 1. 

___ . Compliance with formalities and rules prescribed by the articles is 

yV 31 Vfif 

a matter which the company may or may not insist upon 2. 

Where the articles provided that the company could decline to register a transferee 
^ ^ without assigning any reason and that so long as a transferee’s name 

tion of was not re S istered tdlc transferor would continue the owner of the shares, 

articles. it was held that the articles were meant to safeguard the interests of 

• the company and could not affect the right of a shareholder to transfer 

his shares or determine the rights and liabilities of the shareholder and his transferee 
inter se 3. 

* 

Where the articles provided inter alia that the holder of a share must give notice 
in writing to the company for a proposed transfer with the consequence that the shares 
were offered to the other members and the price was to be ascertained in a manner 
specified in the articles, it was held by the Court of Appeal in England (Lord Hanworth 
dissenting) that the share must be regarded as containing as a necessary incident the 
obligation to offer it through the agency of the company to the shareholders at the 
articles price 4. 

Where by the articles a company reserves to itself the right of refusing to recognise 
a transfer if it appears to be against the interest of the company and an 
action is brought against the company in respect of non-registration of a 
transfer, the burden is on the plaintiff to prove that the refusal to recognise the transfer 
was not bona fide and valid 5. No doubt the discretion vested in the directors does 
not entitle them to act “arbitrarily” or “wantonly”; but if a shareholder challenges 
the undoubted right of directors to refuse registration of a transfer in their discretion, 
on the ground that they acted mala fide and arbitrarily, the burden lies heavily on that 
shareholder 6. 


Shares 
resemble 
choses in 
action. 


A share in such a company as a manufacturing company carrying on its business 
in the United States resembles a chose in action in this respect only, that 
it is assignable and the assignee would be entitled to sue upon it to obtain 
his appropriate share in the net profits just as the original holders would 
be 7. Shares are “goods” within the meaning of s. 76 of the Indian Con¬ 
tract Act 8. 


1. Narayandas v. P. &_ O. Banking Corpn. [1934] M. 476, 57 Mad. 955, 150 I.C. 591. 

2. Union Indian Sugar Mills v. Jai Deo [1922] 44 All. 151, 154. 

3. Swan Mai v. Shivchurn [1923] 71 I. C. 814. 

4. In re Sir W. T. Paulin [1935] 1 K. B. 26. wt . 

5. Sri Tripura Sundari Cotton Press Co. v. Addepalli [1935] M. 784, 69 M-L-J- 
239, 158 I.C. 601 ; see also Coalport China Co. [1895] 2 Ch. 404 »' Ex. p. Penney 
[1873] 8 Ch. App. 416; Sree Mahant Kishora v. Coimbatore Spinning 
Weaving Co. [1903] 26 Md. 79 ; Rajagopala v. Ramanuja [1923] 72 I.C. 459. 

6. Jagadish v. Paras Ram, supra. 

7. Singer v. Williams [1921] A. C. 41 at p. 53. _ * 

8. Maneckji v. Wadilal Sarabhai &. Co. [1926] 53 I.A. 92, 30 C. W. N. 890,43 C. 

J. 508. 
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Under this form of articles the transferor cannot escape liability if be has, actively 
Trans- or Passively, induced the directors to pass a transfer or if by collusion with 

feror's the directors he has procured them in breach of their duty to pass a trans¬ 

liability. f er w hi c h they ought not to have passed or has procured postponement of 
commencement of the winding up in order to get time to execute and tender such a 
transfer for registration 1. 

Where the secretary enters the name of the transferee in the register without 
authority, the directors can subsequently decline to pass the transfer 2. 

Where by the articles the directors have power to refuse registration of 
a transfer until calls due on the shares are paid, the rule will not apply 
to a transfer which has been lodged for registration before the call is 
declared 3. 


Entry 

without 

authority. 


Transfer 
before call. 


A director may be 


competent to approve of a transfer of shares to himself 4. 


21* The executors or administrators of a deceased sole hol¬ 
der of a share shall be the only persons recognised by the com¬ 
pany as having any title to the share. In the case of a share 
registered in the names of two or more holders, the survivors 
or survivor, or the executors or administrators of the deceased 
survivor, shall be the only persons recognised by the company 
as having any title to the share. 

The adoption of this clause in its entirety in the articles of association of an Indian 
Hardship. com P an y causes hardship to the heirs of small investors who cannot go 
Mitakshara to the expenses of obtaining letters of administration for the small 

^amil HindU hoIding * Under this form of articles the directors often require letters of 

administration in the case of a deceased shareholder who was a member 
of a Mitakshara joint Hindu family. But in such a case the shares generally belong 
to the joint family and a person claiming by survivorship is not entitled to letters of 
administration to any portion of such property 5, and it is not within the legal com¬ 
petence of any company to lay down any condition regulating the grant of letters of 
administration in contravention of law 5. In a recent case where a Hindu claimed to 
represent the deceased by right of survivorship and the articles of the company were 
in the above form, Braund, J. of the Rangoon High Court has held that the company 
could rightly ask the claimant to produce a probate or succession certificate 6. In 
this case the learned Judge observed : clauses 21 and 22 of Table A while appropriate 
to a system such as that prevailing in England under which a legal title from a deceased 
person can only be traced either through probate or letters of administration are 
hardly so appropriate to a system under which a legal title by devolution may be 
obtained, apart altogether from and without either probate or letters of administration. 
Inspite of the above remarks and other representations the responsible authorities did 
not think it necessary to amend the above clauses. This is really regrettable. 

A deceased member remains a member for the purposes of the articles, so long as 


1 . 

2 . 

3. 

4. 

5. 

6 . 


Lindlar’s case [1910] 1 Ch. 312. 

Chida Mines v. Anderson [1906] 22 T. L. R. 27. 

Gilbert's case [1870] 5 Ch. App. 559. 

Bush’s case [1873] 6 Ch. App. 246, 262, L, R. 6 H. L. 37, 68. 

In re Balmukund Dubey [1930] A. 82, 126 I. C. 357- 

Kasiviswanathan v. Indo-Burma Petroleum Co. [1936] R. 52, 162 I. C. 127. 
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Liability of hls name remains on the register without notice to the company of his 

member. f. eath lf 3nd until his interests are transferred his representatives are 

liable to pay calls 2 and are entitled to receive dividends 3. 


A notice sent to the registered address of the deceased shareholder will, in case 
the company is not aware of his death 4, have the same effect as if he were 
Notice. alive 1. If the company go into liquidation the legal representative and 

heir of the deceased shareholder will be made contributories and will be 
compelled to contribute to the assets of the company 5. 


The executor will not be personally liable if he simply sends the probate to be 

Position of n ° ted without himself registered 6. Under articles equivalent to 

executors. anc ^ following article the executor has the right to be registered 

as a member subject to the directors’ absolute discretionary right to decline 
such registration 7. But the board’s right is required to be exercised by a vote of the 

board ad hoc, and the mere failure to pass the proposed resolution is not a formal active 
exercise of the right to decline 7. 


Produc¬ 
tion of 
probate. 


The production of a probate gives notice to the company of the names 

and addresses of the executor, but not any other provision of the 
will 8. 


The executors are entitled to vote at a general meeting as original members 9. 

22* Any person becoming entitled to a share in conse¬ 
quence of the death or insolvency of a member shall, upon 
such evidence being produced as may from time to time be 
required by the directors, have the right, either to be registered 
as a member in respect of the share or, instead of being regis¬ 
tered himself, to make such transfer of the share as the deceased 
or insolvent person could have made ; but the directors shall, 
in either case, have the same right to decline or suspend regis¬ 
tration as they would have had in the case of a transfer of the 
share by the deceased or insolvent person before the death or 
insolvency. 


When the executor of a deceased member has the legal right to the shares of which 
the deceased member was the registered holder, the executor is entitled, in the absence 
of any power of veto conferred on the company by its articles of association, to have 
his name entered on the register of members if he so desires, as a right ancillary to his 
legal tille to the shares 10. The executors are entitled to have their names entered on 




Per Lord Justice Davey in New Zealand & Co. v. Peacock [1894] 1 Q. B. 622 ; 

*or2:i S i ,y®70] 5 Ch. App. 725, 735 ; James v. Buena Ventura Syndicate . 
lo90J 1 Ch. 456, 464. 

ames v. Buena Ventura Syndicate (supra). 

Cf. Bombay Burmah Co. v. Smith [1894] 21 I. A. 139. 

Allen v. Gold Reefs of W. Africa [1900] 1 Ch. 656, 670. 

S. 160. 

Buchan’s case [1879] 4 App. Cass. 549, 588-89 6c 594. 

Hackney Pavilion Ltd. [1924] 1 Ch. 276. 

Grundy v. Briggs [1910] 1 Ch. 444. 

Marks v. Financial News Ltd. [1919] W. N. 237, 35 T. L. R. 681. 

Scott v. Frank F. Scott, (London) Ltd. [1940] Ch. 794 C. A. See also Buchan’s 

5 a ' e J!° 79 l 4 A PP- Cas - 549 ; Heward v. Wheatlay [1853] 3 De G. M. &. G. 
628 (646). 
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Rights of register of members without any statement that they hold the shares 
executors, in a representative capacity and to have their names inserted in such order 
as they choose 1. 

If the insolvent has executed a transfer by way of security only, the trustee is not 

Insolvent's entitled to be registered as owner of the shares 2. 
trustee. 

There is nothing obnoxious to the bankruptcy law in articles which bona fide 
Provision P f o vic le that a shareholder shall, in the event of his bankruptcy, sell his 
for pre- shares to particular persons at a particular price to be fixed for all persons 
emption. alike or which is not shown to be less than the fair price which might 
otherwise be obtained 3. 

See notes to s. 35. 

23. A person becoming entitled to a share by reason of 
the death or insolvency of the holder shall be entitled to the 
same dividends and other advantages to which he would be 
entitled if he were the registered holder of the share, except 
that he shall not, before being registered as a member in respect 
of the share, be entitled in respect of it to exercise any right 
conferred by membership in relation to meetings of the 
company. 

Upon the death of a member his representative must produce probate granted by 
Represent a Court, although it will involve him in the liability for death 

tative must duties 4. 

Articles may be so framed as to entitle the representative to vote 
without being registered as a member, and if so, the rejection of votes 
tendered by such representative will invalidate the resolution passed 5. 

Forfeiture of shares. 


produce 

probate. 

His right 
to vote. 


24* If a member fails to pay any call or instalment of a 
call on the day appointed for payment thereof, the directors 
may, at any time thereafter during such time as any part of 
such call or instalment remains unpaid, serve a notice on him 
requiring payment of so much of the call or instalment as is un¬ 
paid, together with any interest which may have accrued. 


Where the power of a company to forfeit shares has arisen, the articles of associa- 

. . tion usually contain provisions as to the sending of notices and the like 

Provision . , . . . , , , 

for notice. that ma ? be regarded as being inserted for the protection of the share¬ 
holder affected. Such provisions may properly be regarded as being direc¬ 
tory only and capable of being waived by the individual shareholder. But no waiver 
by him can confer upon the company or its directors a power of forfeiture that they do 

not possess, as for example, a power to forfeit shares for non-payment of calls that are 
not yet due 6, 


1. T. H. Saunders &. Co. 11908] 1 Ch. 415. 

2. Ex. p. Harrison [1885] 28 Ch. D. 363. 

3. Borland’s Trustee v. Steel Bros. & Co. [1901] 1 Ch. 279. 

4. New York Breweries v. A. G. [1899] A. C. 62. 

5. Marks v. Financial News [1919] W. N. 237, 35 T. L. R. 681. 

6. Premila Devi v. Peoples Bank of N. India [1938] P.C. 284, 43 C.W.N. 205 (213). 
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A notice by the directors requesting payment of call within a specified time from 

, ° f Servlce of the noti “ which the shares will be forfeited, has not by 

its own force, the effect of forfeiting the shares of those who fail to pay the call. Sorae- 

more 15 nece ssary, viz., a subsequent resolution of the directors that the shares of 

the defaulting members be forfeited X. A declared intention to forfeit, not carried 

into effect or not duly confirmed, is no forfeiture at all. But if there is power to forfeit 

and a declared intention to forfeit and the shares treated by the company as well as 

the shareholder as forfeited, the company will be precluded from afterwards insisting 

that no forfeiture ever took place ; and the shareholder in such a case will not be liable 
as a contributory 1. 

The ordinary rule is that there is no binding forfeiture unless it be so declared 

by the directors, and a mere notice of forfeiture does not excuse the shareholder from 
payment of calls 1. 

Where the directors did not appoint in their resolution or subsequently any 
Effect of Person or place to whom or at which the money due on calls was to be paid, 

cal? 1441 ^ CallS were invalid and ultra vires 2 - In the last cited case the notice of 

forfeiture having comprised the amount of calls which was invalid, forfeiture 
on the basis of the notice was held to be invalid, although the petitioner was bound to 
pay the money due on allotment (also comprised in the notice). 

25* The notice shall name a further day (not earlier than 
the expiration of fourteen days, from the date of the notice) on 
or before which the payment required by the notice is to be 
made, and shall state that, in the event of non-payment at or 
before the time appointed, the shares in respect of which the 
call was made will be liable to be forfeited. 

In the absence of a special power of cancellation or forfeiture, the directors have 
Share- n ° power to re ^ ea9e shareholders or to cancel shares 3. The provisions in 

holders the ardcle9 as to notice <Scc., must be strictly followed 3. A resolution 

cannot be authorizing the money of those shareholders who had not paid their 

lability. ° f allotment mone Y and are not willing to remain as members to be returned, 

is ultra vires and cannot operate to relieve them of their liability as con¬ 
tributories 3. If there is a real dispute as to whether or not a person has agreed to 
become a shareholder, the directors can however compromise the dispute and allow 
him to give up the shares 4. But a compromise by the directors of unpaid calls under 
guise of forfeiture is ultra vires and invalid and the company is not bound by such ultra 
vires acts, though they may be beneficial, unless expressly ratified by all the shareholders 
or unless with notice or knowledge they have acquiesced in what has been done 5. 

If power is not taken in the articles to forfeit shares, neither the directors nor the 

Power to company in general meeting can make a valid declaration of forfeiture 6. 
forfeit. 


1. Prayan Prasad v. Gaya Bank [1931] P. 44, 10 Pat. 249, 130 I. C. 534. 

2. Bengal Electric Lamp Works, Ltd. (1941] 45 C. W. N. 1075. 

3. People’s Industrial Bank v. Jalpa Prasad [1921] 19 A. L. J. 351, 62 I. C. 450. 

4. Bath’s case (1878] 8 Ch. D. 334. 

5. Bhagirath Spinning &. Weaving Co. v. Balaji [1930] B. 267, 54 Bom. 178, 32 

Bom. L.R.87, 125 I.C.419. 

6. Barton’s case [1859] 4 De G. &. J. 46 ; Clarke v. Hart [1858] 6 H. L C 633 ; 
Ex. p. Fletcher [1868] 37 L. J. Ch. 49, 17 L. T. 736. 
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Articles authorizing forfeiture will be strictly construed 1. Forfeiture must be 
Articles P^ceded by all the proper notices containing all the matters prescribed by 
will be t ^ e art l c l e9 an d giving all the time required, and a little inaccuracy in 

strictly complying with the provisions may be fatal 2. But if the forfeiture is 

construed. re g U l a r, the omission to inform the member 3, or to strike his name off the 
register, will not invalidate it 4. A valid call and default are conditions precedent to 
and necessary for a valid forfeiture 5. 


An article authorizing forfeiture of shares of a member who will bring a suit 
I i*d f against the company is invalid 6. A forfeiture which is invalid or oppres- 
feiture may sive may ke restrained by injunction 7. The aggrieved shareholder may 

be res- also sue the company for damages 8. 

trained. 

If a forfeiture is ultra vires no lapse of time will make it valid 9. 

The power must be exercised bona fide for the good of the company, and not to 

Power relieve a shareholder from his liability 10. A forfeiture collusively arranged 

must be between the directors and a shareholder is invalid 11. 

exercised 

bona fide. 


Forfeiture 
may be 
valid in¬ 
spite of ir¬ 
regularity. 


Where there is an irregularity in the quorum of directors by whom a call was 
made or in the length of notice of the call, a forfeiture for non-payment 
of the call may nevertheless be valid 12. Where a company without any 
resolution forfeits the shares of a person who does not challenge the for¬ 
feiture, and the company enforces the forfeiture for some time, the irregu¬ 
larity should be deemed to have been waived, and the company cannot set 


aside the forfeiture without the consent of such person 13. 


Where the articles do not prescribe the number of directors required to constitute 
Quorum of a 9 uorum » the number who usually act in conducting the business of the 
directors. company will constitute a quorum 14. For other cases see notes to reg. 88. 

A charge on uncalled capital does not affect the directors’ power to forfeit shares 

When 15. A forfeiture validly made before the commencement of a volun- 

directors tary winding up cannot be cancelled by the liquidator under s. 227, 

mayforfelt. 9uh . 3 . (1) 16 . 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 


Clarke v. Hart (supra). 

Johnson v. Lyttle’s Iron Agency [18771 5 Ch. D. 687 ; Garden Gully Co. v. Me 
Lister [1875] 1 App. Cas. 39, 55 : Rule v. Jewell [1881] 18 Ch. D. 660 ; but see 
Jones v. North Vancouver Land Co. [1910] A. C. 317 P. C. 

Knight’s case [1867] 2 Ch. App. 321. 

Lyster’s case [1867] 4 Eq. 233. 

See note 5, last page. 

Hope v. International Financial Society [1876] 4 Ch. D. 327. 

Johnson v. Lyttle’s Iron Agency (supra) ; Goulton v. London Architectural Co. 
[1877] W. N. 141 ; Watson v. Eales [1856] 23 Beav. 294. 

New Chile Gold Mining Co. [1890] 45 Ch. D. 598. 

Spackman v. Evans. [1868] 3 H. L. 171 ; Bellerby v. Rowland &lc. Co. [1902] 
2 Ch. 14. 

Richmond’s case [1858] 4 K. &. J. 305, 325 ; Gower’s case [1868] 6 Eq. 77. 

Hall s case [1870J 5 Ch. App. 707 ; Bellerby v. Rowland &c. Co. (supra). 

Austin’s case [1871] 24 L. T. 932. 

Dhanraj v. Wadia [1933] B. 80, 35 Bom. L. R. 26 ; Bhagirath Spinning &. 
Weaving Co. v. Balaji [1930] B. 267, 54 Bom. 178, 32 Bom. L. R. 87, 125 I. C. 419. 
Lyster’s case [1867] 4 Eq, 233. 

Agency Land Co. of Australia [1903] 20 T. L. R. 41. 

Daw s case [1868] 6 Eq. 232. 
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The power of forfeiture may be exercised by the directors after 
mg up, if they obtain sanction of the liquidator or of a general meeting 


a voluntary wind- 

1 . 


Where the articles provide that before the company can work forfeiture it has to 
Provision Issue notlc = in writing to the person whose shares it proposes to forfeit the 

mus r t hi" COm 7 V “Hr u make 3 member “ able f ° r fotf£itUre ° the ™- th.; in 
followed. accordanc e with the provisions of the articles 2. 


To constitute a valid forfeiture there must be power to forfeit, intention to forfeit 
What con- and a notice of that intention, and further the intention must be carried 

valid for- 7 A defauIt payment ° f caIIs d °« not ipso facto bring about a for¬ 
feiture. feitUre 3 * Even where the articles provide that a forfeiture shall take place 

ipso facto on default of payment of a cal!, the defaulting shareholder cannot 
insist on the clause being acted upon, it being ineffective 3. 

A right of forfeiture in order to be effectively exercised must be pursued with the 
greatest exactness by the proper parties, that is, by the directors properly appointed and 

by the requisite number of them, and in the proper manner and for proper cause and 
bona fide for the purpose for which it was conferred 4. 

Where in an action to rescind a contract to take shares, the company has given 

Temporary "77° f0rfeit 7 shareS for non 'Payment of calls, the Court will, on the 
injunction. pla,ntlff 8 lvln 8 the usual undertaking in damages and paying into the 

Court the amount of the call with interest, restrain the company from 
forfeiting the shares until the trial of the action 5. 


Where the articles authorize forfeiture or surrender of shares, the directors may 
Surrender vaIldly make forfeiture 6 or accept surrender in case where the cir- 
or for- cumstances are such that they would have power to forfeit 7. But a 
ei ure. collusive forfeiture is an abuse of the power and a fraud 8. 

The principle applicable to cases of surrender is that a surrender is good if it 
Where amounts to a forfeiture. It is not open to a shareholder to surrender at 

surrender wiU his shares and to the company to accept such surrender, unless the 
is good. act can be brought within the rules relating to forfeiture of shares 9. 

To hold that a company can, by a resolution of its directors, accept 

surrender of shares would be to allow the company to reduce its capital at its 
pleasure 9. 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7. 

8 . 

9 . 


Ladd’s case [1893] 3 Ch. 450. 

People’s Industrial Bank v. Jalpa Prasad [1921] 19 A. L. J. 351, 62 I. C. 450; 
but see tC night s case [1867] 2 Ch. App, 321. See in this connection Viswanath 
v. Holyland Cinetone, Ltd. [1939] A. 739, [1939] A. L. J. 950. 

Gokul Chand v. Lahore Bank [1916] 28 I. C. 431 ; Bigg’s case [1865] 1 Eq. 309. 
Kanshi Ram v. Kishore Chand [1916] 29 I.C. 567. 

Mn, 77 R “ 1 ’ ber &c - Co - (1908] 1 Ch. 845 ; Jones v. Pacaya Rubber 
Ltd. 1 K..o. 455. 

Levi's case [1862] 1 De G. J. & Sm. 504 ; Kipling v. Todd [1878] 3 C.P.D. 350. 
Bellerby v. Rowland & Marwood’s S. &. Co. [1902] 2 Ch 14 
Esparto Trading Co. [1879] 12 Ch. D. 191 ; Spackman v. Evans [1868] 3 H. L. 
171 ; Lord Wallscourts case [1899] W.N. 258, 7 Mans. 235. 

Mangal v. Indian Merchants’Bank [1928] L. 240, 29 P.L.R. 119, 107 I.C. 594; 
see also Mirza Ahmad [1924] M. 703, [1924] M.W.N. 582, 83 L.C. 94 ; Narain 
Das Lahoredas [1934] S. 39, 149 I.C. 869; Balmokund v. Indian Merchants 

mcIiqi t J ^ * 431 ; Vazirmal v. Makran Coast Steam Navgn. Co. 

llyjoJ b. lo7. 
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“Every surrender of shares, whether fully paid or not, involves a reduction of 

Dictum of CSpita ^ whic k is un lawful, except when sanctioned by the Court under 
Cozens- tbe Companies Act. Forfeiture is statutory exception and is the only 
Hardy L.J. exception. For I regard a surrender under circumstances which would 

justify a forfeiture as merely equivalent to forfeiture” 1. 

“There is no reference in the Act to surrender of shares ; but these have been ad- 
Dictum mitted by the Courts upon the principle, as I understand it, that they have 
M P racticall V tbe same effect as forfeiture, the main difference being that the 

one is proceeding in invitum and the other a proceeding taken with the 
assent of the shareholder who is unable to retain and pay future calls on the shares” 2. 

Powers are usually taken in the articles to annul forfeiture; but it cannot be 
exercised without the consent of the shareholder 3. 

Forfeiture is recognized by the Act 4. 

26. If the requirements of any such notice as aforesaid are 
not complied with, any share in respect of which the notice has 
been given may at any time thereafter, before the payment re¬ 
quired by the notice has been made, be forfeited by a resolution 
of the directors to that effect. 


“In the matter of the forfeiture of shares,” observed their Lordships of the 
Judicial Committee in a recent case 5, “technicalities must be strictly observed. And 

Technical- ** * 8 not * a8 * S somet i mes a P c to he forgotten, merely the person whose 
ities to be shares are being forfeited, who is entitled to insist upon the strict ful- 

8ervedT° b * 6Iment ° f the condition9 prescribed for forfeiture. For the forfeiture of 

shares may result in a permanent reduction of the capital of a company... 

The creditors are therefore entitled to see that the power of forfeiting shares is exercised 
strictly” 5. 


Forfeiture 
by direc¬ 
tors* reso¬ 
lution. 


If the articles provide, as here, for forfeiture by resolution of the directors, the 
Court will assume that the resolution was duly passed if the forfeiture is 
found properly entered in the book, although there is no minute of the 
resolution 6. It has been held in a case in the Madras High Court 7 that 
the shareholders possess the general power of cancelling the resolution 
of the directors forfeiting shares; but see notes to s. 76. A provision in 
the articles of association authorizing forfeiture is enforceable and cannot be regarded 
Forfeiture as a penalty. Where there is a provision for forfeiture on the happening of 

certain events ’ ^ operates as an extinction of all interests incidental to the 
8 y * shares, if the events happen 8. 


1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 . 
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P^r S°m nS '^ ar o y L *I* Bellerb y v - Rowland &c. Co. (supra) at p. 32. 
rer Collins M. R. m re Dronfield Silkstone Coal Co [1881] 17 Ch. D. 76. 
Larkworthy’s case [1903] 1 Ch. 711. 

See 8. 32, sub-s. 2 (g). 

aiM4). DCVl V * Peoplcs Bank of N - India [1938] P. C. 284, 43 C. W. N. 205 

but^ee 8 Pritii 8 ? 1 2 9 1, A £ P ' ; , cf ' Reproof Doors [1916] 2 Ch. 142; 
andPokhpr M 1 Pr m ad V * £ y ?v?? nk [193l l P * 44 * 10 Pat 249 > 130 I. C. 534, 

Lakshin! V * * Co * l 1934 ) L. 1015, 36 P. L. R. 282. 

Lakshmana v. Emp. [1932] M. 497, 35 M. L. W. 661. 

Surajmal v. Ballabhdas [1936] 63 Cal, 53i. 
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An entry of forfeiture in the books raises merely a presumption that it has been 

Presump* properly made after a resolution to that effect, but the presumption is in- 

tion of applicable where there is positive evidence to the contrary 1. 
entry. 

If upon a valid forfeiture, everything necessary has been done on the part of the 
shareholder, he will not be prejudiced by the default of the company in not taking his 
name off the register before the winding up 2. A forfeiture of shares by two out of 
six directors may be valid. Where shares have been forfeited by a valid resolution of 
the directors, it is immaterial that the name of the owner has not been removed from 
the register of members 3. 

See notes to regs. 24 and 25. 


27. A forfeited share may be sold or otherwise disposed of 
on such terms and in such manner as the directors think fit, and 
at any time before a sale or disposition the forfeiture may be 
cancelled on such terms as the directors think fit. 

A company has usually power to re-issue forfeited shares. It may accept as 

R e „i SSU e of cons ^ erat * on a sum I ess than that paid up before the forfeiture 4. Any 

forfeited payment made by the former owner, even after forfeiture, goes in reduc- 

shares. tion t h e am ount payable by the new owner 5. 

A purchaser of forfeited shares cannot, as a rule, vote until all arrears of calls are 

Right to paid 6. 
vote. 

A company cannot get the amount of the share twice over. Where a company in 
pursuance of its articles has forfeited shares for non-payment of calls, and 
the articles provide that notwithstanding forfeiture the ex-shareholder 
shall be liable to pay the amount of the calls, and the shares are sub¬ 
sequently re-alloted to another person, the person is entitled on the winding 
up of the company to be credited with all sums paid by the previous holder, 
whether in respect of moneys paid by him as a shareholder in respect of the shares, or as 
debtor in respect of his liability under the articles to pay calls notwithstanding 
forfeiture 7. A company is not bound to treat the forfeited shares as if nothing has 
been paid upon them, this being in effect an issue of shares at a discount 8. 

Where shares are forfeited and sold to another “discharged from all calls due prior 
to the date” of the share certificate, the company may nevertheless make 

Right to calls Qn t h e purchaser for the balance due including the amount previously 
D13KC call. n t i 

called but not paid 7. 

The language of the articles of a bank clearly implied an interval between forfeiture 
Whe anC * ^^ 8posa ^ a s ^ are - The value of the share fell to nothing by the time 

value of the hank decided to take action. In a suit for value of such share, it was 

shares held that there was no obligation on the part of the directors to sell or 


Company 
cannot 
get the 
amount 
twice over 


falls. 


ascertain the value of a forfeited share the moment it was forfeited and 


1. In re Mirza Ahmad [1924] M. 703, 83 I. C. 94. 

2. Marshall &c. Iron Co. [1868] 7 Eq. 129; Lyster’s case [1867] 4 Eq. 233. 

3. Lyster’s case (supra). 

4. Morrison v. Trustees &. Executors Corporation [1898] 79 L. T. 605. 

5. New Balkis Eersteling v. Randt'Gold Mining Co. [1904] A. C. 165. , 

6. Randt Gold Co. v. Wainwright [1901] 1 Ch. 184 ; see also Exchange Trust Lta. 

[1903] 1 Ch. 711. 7. See last note. Q 

8. Morrison v. Trustee’s Corpn. [1898] 79 L. T. 605 ; Ramwell’s case [loolj 
W. R. 882. 
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that the decision that the value of the share should be the value at the time of bringing 
the suit was by no means incorrect and was certainly not in any way perverse or 
unreasonable 1. 

28* A person whose shares have been forfeited shall cease 
to be a member in respect of the forfeited shares, but shall, not¬ 
withstanding, remain liable to pay to the company all moneys 
which, at the date of forfeiture, were presently payable by him 
to the company in respect of the shares, but his liability shall 
cease if and when the company received payment in full of the 
nominal amount of the shares. 


This regulation imposes, on forfeiture, a new obligation or a new debt and as the 
shareholder thenceforth ceases to be a member, his liability to pay future 
lity^after** ca ^ 1 2 3 4 g° ne » an d all that is left is this new liability to pay the company 
forfeiture, “all moneys which at the date of forfeiture were presently payable by him 

to the company in respect of the shares.” Such a person is liable with 
regard to unpaid calls, not as a contributory, either as a present or past member, but 
as a debtor to the company. This gives the company a fresh cause of action and the 
period of limitation for a suit to enforce this new obligation begins to run from the 
time the shares are forfeited and the proper article applicable is art. 115 of the 
Limitation Act 2. The time from the liquidator filing the list of contributories 
including the shareholder’s name to the date on which the Court held that he was 
wrongly entered in the list of contributories cannot be excluded under s. 14 of the 
Limitation Act 2. 

After forfeiture the shareholder ceases to be a member of the company, he ceases 
to be liable to pay any further moneys in his capacity as shareholder, 
forfeiture anc * any father liability on his part must be based on some separate 

contract making him liable to pay these moneys after he had ceased to be a 
shareholder 3. * 

If a person is induced by a fraudulent prospectus to apply for an allotment of shares 
and his shares are afterwards forfeited for non-payment of calls, he ceases 
fraud* tC> k e a 3 hareholder and becomes a mere debtor to the company, and 

if he has done nothing to affirm the contract, he may repudiate it and 
defend an action for calls on the ground of fraud 4. 

Where the company sustains loss on sale and re-allotment of the forfeited shares 
Default- an< ^ t * lc defaulter becomes bankrupt, the company’s proof in the bank¬ 
er’s bank- ruptcy must be limited to the actual loss, and payments of uncalled capital 
ruptcy. by the new a n otee9 mu8 t enure for the defaulter’s benefit and release 
him to that extent from his liability under the contract 5. 


1. Prem Kishan v. Peoples Bank of N. India [1935] L. 190, 158 I. C. 10. 

2. Maneklal v. Suryapur Mills Co. [19281 B. 252. 52 Bom. 447, 30 Bom, L. R. 549 ; 
see also Ladies’ Dress Assn. v. Pulbrook [1900] 2 Q. B. 376 ; Habib v. Standard 
A. &. B. Works [1925] 49 Bom. 715, 27 Bom. L. R. 574 ; Stocken’s case (infra). 

3. Indian C. N. &. Trading Co. v. Padumsey [19341 B. 97, 36 Bom. L. R. 32, 150 

* • L C. 467 ; see also Stocken’s case, (infra) cases under note 2. 

4. Aaron’s Reefs v. Twiss [18961 A. C. 273, 293, 295. 

• 5. Re Bolton [19301 143 L. T. 425 ; North British A. Silk Ltd. [19361 2 Ch. 48 ; see 

also Randt Gold Mining Co. [19041 2 Ch. 468. 
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It seems that the shareholder may be sued in the ordinary way for the arrears of 
After for ca ^ a ^ ter forfeiture 1, but he cannot be put upon the list of contributories 2, 

feiture not as has already ceased to be a shareholder 3. It is not open to the offi- 

contri- cial liquidator to take advantage of any irregularity in the procedure of 

butory. the directors in forfeiting shares so long as the directors were acting 

intra vires and bona fide, as he stands in the shoes of the directors 4. 


29♦ A duly verified declaration in writing that the decla¬ 
rant is a director of the company, and that a share in the 
company has been duly forfeited on a date stated in the decla¬ 
ration, shall be conclusive evidence of the facts therein stated 
as against all persons claiming to be entitled to the share, and 
that declaration, and the receipt of the company for the consi¬ 
deration, if any, given for the share on the sale or disposition 
thereof, shall constitute a good title to the share, and the person 
to whom the share is sold or disposed of shall be registered as 
the holder of the share and shall not be bound to see to the 
application of the purchase money (if any), nor shall his title to 
the share be affected by any irregularity or invalidity in the 
proceeding in reference to the forfeiture, sale or disposal of 
the share. 


The object of this regulation is to give the purchaser a good title so that it may not 
Object. be attacked on the ground of any irregularity in the forfeiture 5. 

30* The provisions of these regulations as to forfeiture 
shall apply in the case of non-payment of any sum which, by 
the terms of issue of a share, becomes payable at a fixed time, 
whether on account of the amount of the share, or by way of 
premium, as if* the same had been payable by virtue of a call 
duly made and notified. 

Forfeiture for debts generally, as distinct from those due from a member as a con¬ 
tributory, would amount to an illegal reduction of capital 6. A lien being 
an equitable charge in the nature of a mortgage, the power to forfeit the 
shares of a member on his failure to redeem on a week’s notice is a clog on 
the equity of redemption and as such invalid and ultra vires 6. 

Conversion of shares into stock . 

The directors may, with the sanction of the company 
previously given in general meeting, convert any paid-up shares 
into stock, and may with the like sanction re-convert any stock 
into paid-up shares of any denomination. 


1. Ladies’ Dress Assn. v. Pulbrook (supra). 

2. Needham’s case [1867] 4 Eq. 135. 

3. Stocken’s case [1868] 3 Ch. App. 412, 415 ; see also Needham’s case (supra). 

4. Nanak v. Hindustan National Bank [1928] 109 1. C. 662. 

5. New Balkis v. Randt Gold Mining Co. [1904] A. C. 165. 

6. Hopkison v. Mortimer, Harley &. Co. [1917] 1 Ch. 646. 


Clog on 
equity of 
redemp¬ 
tion. 


31. 
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Stock is simply a set of shares put together in a bundle 1. It is expressed in 
money instead of as so many shares. A company cannot make an original 
issue of stock 2. Stock not fully paid up is wholly unlawful and confers 
no rights on the holders 3. They may be entitled to claim as creditors 
for the amount they have paid 3. 

See ss. 29 and 51 and notes thereto. 


What i9 
stock. 


32. The holders of stock may transfer the same, or any 
part thereof in the same manner, and subject to the same 
regulations, as, and subject to which, the shares from which the 
stock arose might previously to conversion have been transfer¬ 
red, or as near thereto as circumstances admit; but the directors 
may from time to time fix the minimum amount of stock 
transferable, and restrict or forbid the transfer of fractions of 
that minimum, but the minimum shall not exceed the nominal 
amount of the shares from which the stock arose. 


33. The holders of stock shall, according to the amount of 
the stock held by them have the same rights, privileges and 
advantages as regards dividends, voting at meetings of the com¬ 
pany, and other matters, as if they held the shares from which 
the stock arose, but no such privilege or advantage (except parti¬ 
cipation in the dividends and profits of the company) shall be 
conferred by any such aliquot part of stock as would not, if 
existing in shares, have conferred that privilege or advantage. 

34* Such of the regulations of the company (other than 
those relating to share-warrants), as are applicable to paid up 
shares shall apply to stock, and the words “share” and “share¬ 
holder” therein shall include “stock” and “stockholder.” 


Share-warrants. 

35. The company may issue share-warrants, and accordingly 
the directors may in their discretion, with respect to any share 
which is fully paid-up, on application in writing signed by the 
person registered as holder of the share, and authenticated by 
such evidence (if any) as the directors may from time to time 
require as to the identity of the person signing the request, and 
on receiving the certificate (if any) of the share, and the amount 
of the stamp-duty on the warrant and such fee as the directors 
may from time to time require, issue under the company’s seal 
a warrant, duly stamped, stating that the bearer of the warrant 
is entitled to the shares therein specified, and may provide by 
coupons or otherwise for the payment of dividends, or other 
moneys on the shares included in the warrant. 

!• Morrice v. Aylmer (1875] 7 H. L. 717. 

2. Home & Foreign Investment Co. [19121 1 Ch 72 

3. Alison’s case [1873] 15 Eq. 395, 9 Ch. App 1 
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3 j* A , s hare-warrant shall entitle the bearer to the shares 
included in it and the share shall be transferred by the delivery 
of the share-warrant, and the provisions of the regulations of the 
company with respect to transfer and transmission of shares 
shall not apply thereto. 

37. The bearer of a share-warrant shall, on surrender of 
the warrant to the company for cancellation, and on payment 
of such sum as the directors may from time to time prescribe, 
be entitled to have his name entered as a member in the register 
of members in respect of the shares included in the warrant. 

38♦ The bearer of a share-warrant may at any time deposit 
the warrant at the office of the company, and so long as the 
warrant remains so deposited, the depositor shall have the same 
right of signing a requisition for calling a meeting of the com¬ 
pany, and of attending and voting and exercising the other pri¬ 
vileges of a member at any meeting held after the expiration of 
two clear days from the time of deposit, as if his name were 
inserted in the register of members as the holder of the shares 
included in the deposited warrant. Not more than one person 
shall be recognised as depositor of the share-warrant. The 
company shall, on two days’ written notice, return the deposit¬ 
ed share-warrant to the depositor. 

39* Subject as herein otherwise expressly provided, no 
person shall, as bearer of a share-warrant, sign a requisition for 
calling a meeting of the company, or attend, or vote or exercise 
any other privilege of a member at a meeting of the company, 
or be entitled to receive any notices from the company ; but 
the bearer of a share-warrant shall be entitled in all other res¬ 
pects to the same privileges and advantages as if he were named 
in the register of members as the holder of the shares included 
in the warrant, and he shall be a member of the company. 

40. The directors may from time to time make rules as to 
the terms on which (if they shall think fit) a new share-warrant 
or coupon may be issued by way of renewal in case of deface¬ 
ment, loss or destruction. 

Alteration of Capital. 

41. The directors may, with the sanction of the company 
in general meeting , increase the share capital by such sum, to be 
divided into shares of such amount, as the resolution shall 
prescribe. 

By the Companies (Amendment) Act, 1936, for the words “an extraordinary reso¬ 
lution of the company” after the words “sanction of”, the words in italics have been 
substituted. 
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The intention to make the specific increase of capital must be embodied in the 
notice and the resolution 1. 

See s. 50, sub-s. 1 (a) and notes thereto. 


42* Subject to any direction to the contrary that may be 
given by the resolution sanctioning the increase of share capital, 
all new shares shall, before issue, be offered to such persons as 
at the date of the offer are entitled to receive notices from the 
company of general meetings in proportion, as nearly as the 
circumstances admit, to the amount of the existing shares to 
which they are entitled. The offer shall be made by notice 
specifying the number of shares offered, and limiting a time 
within which the offer, if not accepted, will be deemed to be 
declined, and after the expiration of that time, or on the receipt 
of an intimation from the person to whom the offer is made that 
he declines to accept the shares offered, the directors may 
dispose of the same in such manner as they think most 
beneficial to the company. The directors may likewise so 
dispose of any new shares which (by reason of the ratio which 
the new shares bear to shares held by persons entitled to an 
offer of new shares) cannot, in the opinion of the directors, be 
conveniently offered under this article. 

A suit by a shareholder for a declaration that the allotment of new shares to 

certain persons is not legal and the allottees have no power as shareholders 
Declara- on t ^ e grounc i that the resolution authorizing the increase of capital by 

to r® vji 11 • 

issuing new shares was invalid and ineffective does not lie, if no consequen¬ 
tial relief such as a prayer for rectification of th e register of members by removing the 
names of the new shareholders or for an injuction is sought 2. 


43* The new shares shall be subject to the same provisions 
with reference to the payment of calls, lien, transfer, transmis¬ 
sion, forfeiture and otherwise as the shares in the original share 
capital. 


An agreement between a company and the vendor providing that on any future 

increase of capital the company will allot to the vendor a certain proportion 

Agreement . . , , 

between °* c “ e new shares and will pay to him a sum equal to the nominal amount 
company of the shares so allotted, such sum to be immediately applied in paying up 
&. vendor. j n the g ^ areg so allotted, is good so far as the obligation to the allot¬ 

ment goes, but is bad so far as it purports to relieve the allotee from liability to pay up 
the nominal amount of the shares allotted 3. 

See notes to s. 50, sub-s. 1 (a). 

44. The company may, by ordinary resolution ,— 

(a) consolidate and divide its share capital into shares 
_larger amount than its existing shares ; 


1. Mac Connel v. Prill & Co. [1916] 2 Ch. 57. 

2. Jogesh v. Durga Mohan [1932] C. 714, 36 C.W.N. 638, 140 I.C. 76. 

3. Hongkong & China Gas Co. v. Glen [1914] 1 Ch. 527. 
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(b) by sub-division of its existing shares or any of 
them, divide the whole or any part of its share 
capital into shares of smaller amount than is fixed 
by the memorandum of association, subject, never¬ 
theless, to the provisions of paragraph (d) of sub¬ 
section (1) of section 50 of the Indian Companies 
Act, 1913 ; 

(c) cancel any shares which, at the date of the passing 

of the resolution, have not been taken or agreed 
to be taken by any person. 

***** 

By the Companies (Amendment) Act. 1936, in the first line for the words “special 
resolution” the words in italics have been substituted, and Cl. (d) has been omitted 
Cl. (d) was as follows : 

( d ) reduce its share capital in any manner and with, and subject 
to, any incident authorised, and consent required, by law. 

These powers should be taken in the articles of association, otherwise they cannot 
be exercised. See ss. 50 and 55. 

Cl. (a). See s. 50, sub-s. 1 (b) and notes. 

Cl. (b). See s. 50, sub-s. 1 (d) and notes. 

Cl. (c). See s. 50, sub-s. 1 (e) and notes. 

44A* The company may , by Special resolution , reduce its share 
capital in any manner and with, and subject to any incident autho* 
rised and consent required , by law. 

This new regulation has been inserted by the Companies (Amendment) Act, 1936. 

See s. 55 and notes. 

/ 

General Meetings. 

45* The statutory general meeting of the company shall be 
held within the period required by section 77 of the Indian 
Companies Act, 1913. 

For cases relating to the statutory general meeting see notes to s. 77. 

46* A general meeting shall be held within eighteen months 
from the date of its incorporation and thereafter once at least in every 
year at such time (not being more than fifteen months after 
the holding of the last preceding general meeting) and place 
as may be prescribed by the company in general meeting, or, 
in default, at such time in the month following that in which 
the anniversary of the company’s incorporation occurs, and at 
such place as the directors shall appoint. In default of a general 
meeting, being so held, a general meeting shall be held in the 
month next following, and may be called by any two members 
in the same manner as nearly as possible as that in which 
meetings are to be called by the directors* 



Reg. 48 ] 


INDIAN COMPANIES ACT 


697 


By the Companies (Amendment) Act, 1936, for the words “once in every year” 
the words in italics have been substituted. 

See s. 76 and notes thereto for cases relating to general meetings. 

One shareholder only present in person does not constitute a general meeting even 
One mem- ^ he holds a number of proxies 1. But a company present by a represent- 

ber is not ative appointed under s. 80 will be treated as a member personally 

meeting. present 2# 

Where a company has shares of several classes and all the shares of one class are 
Exception ^eld ° ne P erson » a resolution signed by that person will be a resolution 

of a meeting of holders of shares of the class for the purpose of an article 
requiring the sanction of such a resolution to the issue of further shares of the class 3. 

A company may, it seems, by holding the annual general meetings at other 
Waiver dates waive a provision such as that contained in the last sentence of 

this regulation 4. 

Where the articles of an insurance company provided that the meeting of the 
policy-holders was to be held at the registered office of the company, and the directors 
refused permission to hold the meeting there, a meeting held at another place was held 
to be perfectly regular as the change of venue was caused by the company itself; for 
a party cannot take advantage of its own wrong 5. 

For fuller notes see those under ss. 76 and 79. 


47* The above-mentioned general meetings shall be called 
ordinary meetings ; all other general meetings shall be called 
extraordinary. 

48. The directors may, whenever they think fit, call an 
extraordinary general meeting, and extraordinary general meet¬ 
ings shall also be called on such requisition, or in default, may 
be called by such requisitionists, as provided by section 78 of 
the Indian Companies Act, 1913. If at any time there are not 
within British India sufficient directors capable of acting to form 
a quorum, any director or any two members of the company 
may call an extraordinary general meeting in the same manner 
as nearly as possible as that in which meetings may be called by 
the directors. 


4C C 


first sen 
tence. 


The directors may, whenever they think fit*—that means, I apprehend, that the 
Meaning of directors may do it at a meeting properly convened ; I do not think it 

means that any director may, without consulting the others, call an extra¬ 
ordinary general meeting” 6. 

When a general meeting has been convened, the directors cannot postpone it in 

Postpone- the absence of express provision in the articles to that effect 7. 

ment. 

Sharp v. Dawes [1876] 2 Q. B. D. 26 ; Sanitary Carbon Co. [1877] W. N. 233. 
Kelantan Estates [1920] W. N. 274. 64 S. J. 700. 

East v. Benett Bros. [1911] 1 Ch. 163. 

Borland’s Trustee v. Steel Bros. [1902] 1 Ch. 293. 

Subrarnania v. United India Life Insurance Co. [1928] M. 1215, 55 M. L. J. 385 
INew Zealand Shipping Co. v. Soci6t6 des Ateliers (1919) A.C.I & Quesnel 
Forks Goid Mining Co. v. Ward (1920) A C. 222 followed], 
rer Lindley L. J. in Browne v. La Trinidad [1888] 37 Ch. D. I at p. 17. 

Smith v. Paringa Mines [1906] 2 Ch. 193. 


1 . 

2 . 

3 . 

4 . 

5 . 


6 . 

7 . 


88 
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A meeting convened by a board not properly constituted may be irregular and 

^ ^ the resolutions invalid 1. A meeting summoned by the secretary without 

regularity/ aut hori.ty of the directors, duly assembled at a board 2, or without any 

authority from any director is also invalid 3. 

Upon the principle that the Court will not interfere with the internal management 

Principle of a company, the Court will not direct a meeting foT general purposes 

of inter- when the directors or the requisite number of shareholders do not think 
nal manag- ..... 

eiuent.” lt advisable to summon a general meeting 4. 


As regards restraining a general meeting, it must be a very strong case indeed which 
Injunction, will justify the Court to do so 5. 

As to the holding of an extraordinary general meeting on requisition see s. 78 
and notes. 


Proceedings at General Meeting. 

49. Subject to the provisions of sub-section ( 2 ) of section 81 of 
the Indian Companies Act, 1913 , relating to special resolutions , four¬ 
teen days’ notice at the least (exclusive of the day on which the 
notice is served or deemed to be served, but inclusive of the 
day for which notice is given) specifying the place, the day and 
the hour of meeting and, in case of special business, the general 
nature of that business, shall be given in manner hereinafter 
mentioned or in such other manner, if any, as may be pres¬ 
cribed by the company in general meeting, to such persons as 
are, under the Indian Companies Act , 1913 , or the regulations of 
the company, entitled to receive such notice from the com¬ 
pany ; but the accidental omission to give notice to or the non-receipt 
of notice by any member shall not invalidate the proceedings at 
any general meeting. 

By the Companies (Amendment) Act, 1936, the words in italics after “but the” 
have been inserted for the words “non-receipt of notice,” and those in italics elsewhere 
have been inserted. 


For cases relating to proceedings at general meetings see notes to s. 76. 

It has been held in England that this regulation does not apply to meetings of the 
Where the 9U ^ scri ^ ers to t ^ e memorandum of association 6, for which a reasonable 

regulation not ^ ce or dy is necessary 6. The number of the directors and the names of 

does not the first directors shall be determined in writing by a majority of such 

apply. subscribers 7. 


1. Harben v. Phillips [1883] 23 Ch. D. 14, 34. 

2. Haycraft Gold Co. [1900] 2 Ch. 230. . . 

3. State of Wyoming Syndicate [1901] 2 Ch. 431. As to subsequent ratification 
by the directors see ibid at p. 437 and Hooper v. Kerr, Stuart &. Co. [1>WJ 
83 L.T. 729. 

4. Macdougall v. Gardiner [1875] 10 Ch. App. 606. 

5. Isle of Wight Ry. Co. v. Tahourdim [1883] 25 Ch. D. 320 ; Harben v. Phillips 
[1883] 23 Ch. D. 14. 

6. John Morley Building Co. v. Barras [1891] 2 Ch. 386. 

7. Reg. 68 post. 
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The notice must give substantial information as to what is proposed to be done at 
Sufficiency t * ie meeting. Resolutions passed upon insufficient notice may be invalid 1. 
of notice. As to what is sufficient notice see the cases noted below 2. If proper and 
sufficient notice of the intention to propose a resolution is given, nothing more is 
required and the resolution is not invalidated if owing to an amendment at the first 
meeting, the resolution passed is not identical with that of the notice 3. 

Although the regulation is sufficiently complied with if the notice states the general 
nature of the business, it is nevertheless desirable, where the business is of great impor¬ 
tance, such as a proposed substitution of new articles for Table A, to supplement the 
notice with an explanatory circular 4. 

“It is settled that the notice, which specifies the business to be done or the objects 
of the meeting, is to be a fair notice intelligible to the minds of ordinary men—the class 
of men who are shareholders in the company and to whom it is addressed. The Court 
does not scrutinize these notices with a view to exercise criticism or to find out defects, 
but it looks at them fairly” 5. The Court is however entitled to look at the notice as 
part of the res gestae to see if the proceedings are irregular 6. 

Shareholders are presumed to know the Act of the legislature and also the terms of 
the memorandum and articles of association. Notice must be read in reference to 
these 7. 

When the notice did not disclose the contents of the agreement which formed the 
subject of the resolution, it was held that such a resolution, although adopted by the 
requisite majority, was invalid and incapable of being made valid by acquiescence on 
the part of the shareholders 8. But it is competent for the shareholders acting together 
to waive the formalities required by s. 81 as to notice of intention to propose a resolution 
as an extraordinary resolution 9. If every member is present at the meeting, any resolu¬ 
tion passed unanimously which is not ultra vires the company is valid and binding on the 
company, irrespective of what notice, if any, of the meeting was given 10. 

Where notice was given of a resolution that three retiring directors should be 
re-elected with such amendments as should be determined at the meeting, and an 
amendment to the resolution was carried appointing two additional directors, it was held 
that the notice sufficiently indicated the business transacted 11. 

The resolutions of a general meeting convened by de facto directors are not in- 
Notice is- validated by any irregularity in the constitution of the board 12. But a 
out^ut*ho- notice i3SUec * by the secretary without the authority of a resolution of the 
rity is in- hoard is invalid 13. It may however become a good notice if adopted and 
valid. ratified by a board meeting held prior to the general meeting ; for the 

1. Pacific Coast Coal Mines v. Arbuthnot [1917] A. C. 607; Normady v. Ind, 
Coope &. Co. [1908] 1 Ch. 84 ; Baillie v. Oriental Telephone Co. [1915] 1 Ch. 503. 

2 . Boschoek Proprietary Co. v. Fuke [1906] 1 Ch. 148 ; Betts Co. v. Macnaghten 
[1910] 1 Ch. 430 ; Wills v. Murray [1869] 4 Ex. 893 ; Young v. South African 
Syndicate [1896] 2 Ch. 268. 

3. Per Swinfen Eady J. in Torbock v. Westbury [1902] 2 Ch. 871 at p. 874. 

4 . Young v. South African Syndicate (supra). 

£* £ er Shitty J. in Henderson v. Bank of Australasia [1890] 45 Ch. D. 330, 337. 

o. Betts Sc Co. v. Macnaghten (supra). 

7. Campbell’s case [1873] 9 Ch. App. 1, 22. 

8. Pacific Coast Coal Mines v. Arbuthnot [1917] A. C. 607. 

9 . Oxted Motor Co. [1921] 3 K. B. 32. 

10 . Express Engineering Works [1920] 1 Ch. 466. 

II# Betts Co. v. Macnaghten (supra). 

12. Boschoek Pteprietary Co. v. Fuke (supra). 

13 . Haycraft Gold Reduction Co. [1900] 16 T.L.R. 350, [1900] 2 Ch. 230. 
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ratification of an act purporting to be done by an agent on behalf of the principal 
dates back to the performance of the Act 1. 

Subject to the limitation in the articles all shareholders on the register are entitled 
Members to receive notice, and if any person entitled to attend is not regularly 
t0 summone d> such meeting is irregular and its proceedings invalid 2. But 
notice. a member who was present at a meeting cannot question its regularity 3. 

No notice need be issued on members residing abroad 4. A notice must give a 
sufficiently full and frank disclosure of facts upon which the shareholders are asked to 
vote 5. 


In the absence of any provision in the articles the executors or administrators of 
a member, when not themselves registered as members, are not entitled to notice 6. 
It is not necessary to send a notice addressed to a deceased member or to his legal 
personal representative 6. 

Members who have no registered address and in respect of whom there has not 
been furnished to the company any address in this country for the service 
of notice are not entitled to receive notices of general meetings, and the 
fact that a member has not been served with notice of a particular meeting 
does not invalidate a resolution passed at the meeting 7. 

See notes to s. 76. 

As to what the notice of an extraordinary general meeting should contain see note9 
to ss. 78 and 79. 


Where 

not. 


In the corresponding regulation of Table A of the English Act only seven days’ 
notice is provided for. Unless it is specifically provided in the articles that the day of 
service is to be excluded, in the number of day9, such day is not to be excluded 8. The 
days will probably be calculated from midnight to midnight 9. 


50. All business shall be deemed special that is transacted 
at an extraordinary meeting, and all that is transacted at an 
ordinary meeting with the exception of sanctioning a dividend, 
the consideration of the accounts, balance-sheets and the ordi¬ 
nary report of the directors and auditors, the election of 
directors and other officers in the place of those retiring by 
rotation, and the fixing of the remuneration of the auditors. 


An ordinary general meeting may transact special business if the notice provides 
for it 10 ; but unless the purport of the special business to be transacted 
business * 9 9tatec * * n t * le notice convening the meeting, the meeting is invalid XI* 
—notice. It is not sufficient in a notice of an extraordinary general meeting to state 


merely that special business will be transacted 12. If special business is to 
be transacted the notice must specify its nature 13. 

1. Per Cozens-Hardy L.J. in Hooper v. Kerr, Stuart &. Co. [1900] 83 L. T. 729 
at p. 730. 2. Dobson v. Fussey [1831] 7 Bing. 311. 

3. British Sugar Refining Co. [1857] 3 K. &. J. 408. 

4. Union Hill Silver Co. [1870] 22 L.T. 403. 

5. Baillie v. Oriental Telephone Co. [1915] 1 Ch. 503. 

6. Allen v. Gold Reefs of West Africa [1900] 1 Ch. 656 C. A. 

7. Dickson v. Halesowen Steel Co. [1928] W. N. 33. 

8. Pavilion Newcastle-upon-Tyne [1911] W. N. 235. 

9. Mercantile Investment Co. v. International Co. [1893] 1 Ch. 484 n. at 489 n. 

10. Graham v. Van Diemen’s Land Co. [1857] 26 L. J. Ex. 73. 

11. Kaye v. Cryodon Tramways Co. [1898] 1 Ch. 358 C. A. o£1 

12. Wills v. Murray [1869] 4 Ex. 869. 13. Tiessen v. Henderson [1899] 1 Ch. 8o • 
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Under this form of regulation the business of the statutory meeting is special 
business 1. 

Remuneration for past services of directors cannot be voted at an ordinary general 
meeting unless special notice is given of the intention to propose such a resolution 2. 


51. No business shall be transacted at any general meeting 
unless a quorum of members is present at the time when the 
meeting proceeds to business; save as herein otherwise provided, 
two members in the case of a private company and five members in 
the case of any other company personally present shall be a 
quorum. 

By the Companies (Amendment) Act, 1936, for the words “three members” the 
words in italics have been substituted. 

A person appointed under s. 80 to represent another company will be deemed to 
be a “member personally present” 3. Sometimes one member may form a quorum 4. 

Resolutions for voluntary winding up of companies are invalid unless passed 
and confirmed at meetings at each of which there is present the necessary 
quorum 5. But two meetings are no longer necessary ; see the new sub-s. 

(2) of s. 81. 

The presence of non-members at a meeting without their taking any part in the 
proceedings does not invalidate the meeting 6. 

A resolution passed at a meeting at which there is no quorum 7, 

bers.* mem * ° r at a meeting not properly convened is invalid 8. But the minutes 

will raise a presumption of its validity 9. 


Quorum. 


52. If within half an hour from the time appointed for the 
meeting a quorum is not present, the meeting, if called upon 
the requisition of members, shall be dissolved ; in any other 
case, it shall stand adjourned to the same day in the next week 
at the same time and place, and, if at the adjourned meeting a 
quorum is not present within half an hour from the time ap¬ 
pointed for the meeting, the members present shall be a quorum. 

This regulation with regulation I does not enable a single member present in 
person to constitute an adjourned meeting 10. 


53. The chairman, if any, of the board of directors shall 
preside as chairman at every general meeting of the company. 

Where a general meeting is held in accordance with the Court’s order, amend- 

Generai ments may be rejected by the chairman, if they are contrary to the terms 
meeting. of the order 11. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 


Gardner v. Iredale [1912] 1 Ch. 700. 

Hutton v. West Cork Ry. Co. [1883] 23 Ch. D. 654. 

Kelantan Coco-Nuts Estates [1920] W. N. 274, 94 S. T 700 
Fireproof Doors Ltd. [1916] 2 Ch. 142. J 

Cambrian Peat Co. [1875] 31 L. T. 773. 

Quin v. National Society [1921] 2 Ch. 318, 323. 

Howbeach Coal Co. v. Teagne [1860] 5 H. &. N. 151 
Philli P s [18W] 23 Ch. D. 14, 34. 

ulu'u* C ^ V * Continen * :al Tyre Co. [1916] 2 A. C 307 324 

Rebello v. Co-operative Navigation 6c Trading cT® 2* Bom. L. R. 907. 
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The chairman at a general meeting has prima facie authority to decide all incidental 

Chairman’s queStion8 wbich arise at su c h meeting and necessarily requires decision 
authority 0 * at the time ' and the entry by him in the minute book of the result of 

a poll or of his decision of all such questions, although not conclusive, 
is prima facie evidence of the result or of the correctness of that decision and the onus 
is thrown on those who impeach the entry 1. 

See notes to s. 76. 


54. If there is no such chairman, or if at any meeting he 
is not present within fifteen minutes after the time appointed 
for holding the meeting, or is unwilling to act as chairman, the 
members present shall choose some one of their number to be 
chairman. 


55. The chairman may, with the consent of any meeting 
at which a quorum is present (and shall if so directed by the 
meeting), adjourn the meeting from time to time and from place 
to place, but no business shall be transacted at any adjourned 
meeting other than the business left unfinished at the meeting 
from which the adjournment took place. When a meeting is 
adjourned for ten days or more, notice of the adjourned meeting 
shall be given as in the case of an original meeting. Save as 
aforesaid, it shall not be necessary to give any notice of an 
adjournment or of the business to be transacted at an adjourn¬ 
ed meeting. 

At common law there is a right of adjournment of a public meeting and the chair- 
Right of man can exercise it 2. But this must be done for proper conduct of business 
adjourn* and not for its frustration. A chairman has no power to stop a meeting at 
ment. his will and p l easure . if he attempts to do so, the meeting can appoint 

another chairman and resolve to go on with the unfinished business 3. 

In the absence of a special provision a chairman is not bound to adjourn a meeting. 
He cannot adjourn it of his mere motion 4. But where the articles empower the chair¬ 
man to adjourn a meeting with the consent of the meeting, the chairman has a 
discretion to adjourn and he can exercise that discretion only with the consent of the 
meeting, while if the meeting desire an adjournment the chairman is not bound to 
adjourn 5. 

The mere absence of a provision for adjournment in the articles does not give rise 
to an inference that a power to adjourn is prohibited, for the law gives the right to 
every meeting to adjourn itself provided the adjournment is for a bona fide purpose 6. 
Although discussions regarding the articles are out of order in a shareholder’s meeting, 


1. Indian Zoedone Co. [1884] 26 Ch. D. 70. 

2. R. v. D’ Oyly [1840] 12 Ad. &. E. 139, 158 ; Queen v. Wimbledon Local Board 
[1882] 8 Q. B. D. 459 ; but see Salisbury Gold Co. v. Hathorn [1897] A. C. 268, 
275. 

3. National Dwellings Society v. Sykes [1894] 3 Ch. 159 ; Catesby v. Burnett 
[19161 2 Ch. 325. 

4. Salisbury Gold Co. v. Hathorn (supra). 

5. Parshuram v. Tata Industrial Bank [1923] 47 Bom. 915, 25 Bom. L, R. 1083. 
80 I. C. 75. 

6. Subramania v. United India Life Insurance Co. [1928] M. 1215, 55 M. L. J. 385. 
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yet such discussions do not vitiate the bona /ides of the meeting because there is no 
difference between bona fides in fact and bona fides in law or constructive bona fides 1. 

An adjourned meeting is the same meeting and merely a continuation of it. The 
proxies appointed for the meeting are available at an adjourned meeting 2. 

Where it is necessary to give notice of an adjourned meeting, when business was 
begun but not completed at the meeting from which the adjournment took 
Notice. place, the notice need not state the purpose for which the meeting was 

called 3. 

56. At any general meeting a resolution put to the vote of 
the meeting shall be decided on a show of hands, unless a poll 
is (before or on the declaration of the result of the show of 
hands) demanded [in accordance with the provisions of clause (c) 
of subjection (1)0/ section 79 of the Indian Companies Act, 1913], 
and unless a poll is so demanded, a declaration by the chair¬ 
man that a resolution has, on a show of hands, been carried, or 
carried unanimously, or by a particular majority, or lost, and an 
entry to that effect in the book of the proceedings of the com¬ 
pany shall be conclusive evidence of the fact, without proof of 
the number or proportion of the votes recorded in favour of. or 
against, that resolution. 

In this regulation the words within square brackets have been substituted for the 
Amend- words “by at least three members’’ by the amending Act II of 1938 which 
ment. received the assent of the Governor General on 26th February, 1938. The 

articles of a company shall be deemed to include this regulation ; see s. 17 (2). 

A resolution of the majority of members present at a general meeting is the proper 
Proper mode of declaring the will of the corporation ; but if all the shareholders, 

mode of and not a majority only, expressly assent, the absence of a resolution may 

GCCl&riDE 

company's be immaterial 4. As to what is an act of the corporation binding the cor- 
will. poration and what constitutes a meeting of the corporation see the case 

noted below 5. 

Show of As re S ar ds the importance of a regular show of hands recently stressed 

hands. by Lord Blanesburgh in the House of Lords, see notes to s. 81 ante, p. 203. 

Declaration of the chairman as evidenced by an entry in the minute book is 
Chair- conclusive evidence of the fact that a resolution has, on a show of hands, 

man’s been carried. In any case the declaration of the chairman is prima facie 

right. evidence 6. Where on a show of hands there are two resolutions before a 

meeting of shareholders—one for the reduction of capital and another for the conversion 
of the preference shares into ordinary shares—and where there is a right to a poll, the 
chairman may put the resolutions en bloc, if no shareholder requires him to put them 
separately 7. 

The chairman of a general meeting has prima faicc authority to decide all incidental 

J. Subramania v. United India Life Insurance Co. [1928] M. 1215, 55 M. L. J. 385. 

2. Ibid ; Mac Laren v. Thompson [19171 2 Ch. 261. 

3. Scadding v. Lorant [1851] 3 H.L.C. 418. 

^ ee 1*887] 36 Ch. D. 675 n. ; Express Engineering Works 

11920] 1 Ch. 466. 

5 . Staple of England v. Bank of England [1850] 12 Beav. 433 and the cases cited 

_ J> he £ C ', f # , Wandsworth &. Putney Gas Co. v. Wright [1870] 22 L.T. 404. 

7. R. E. Jones, Ltd. [1933] 50 T.L.R. 31. 
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questions which arise at such meeting. The entry by him in the minute 
book of the result of a poll or of his decisions of such questions although 
not conclusive is prima facie evidence of that result or the correctness of 
the decisions and the onus of displacing that evidence is on those who 
impeach the entry 1. 

Conclu- The words “conclusive evidence” mean evidence which is not to be 

evidence. dis P Iaced and is conclusive as between the parties bound by the minutes 2. 


Prima 

facie 

evidence. 


The chairman has discretion in moving that “the question be now put” 3. 
Amend- An amendment fairly arising on a resolution which is specified in the 

ment of notice of the meeting must be put to the meeting, and the chairman has 

resolution. no r j g ht to refuse it 4. 

Where an amendment which a party has a right to move has been rightly and 
properly dealt with by the chairman, the validity of the resolution as passed remains 
unaffected 5. 

Proxies cannot be used on a show of hands 6. A poll is a mere continuation of the 
meeting at which it was demanded 7. The chairman is justified in casing 
Taking of the doors during the taking of the poll, if it is not an ordinary meeting but 

a meeting in which special precautions are necessary in view of the conflict 
between two groups 7. 

At common law a person entitled to vote at a meeting has the right to demand a 
poll 8. Where there is such a right it can be exercised immediately after the chairman’s 
declaration on the result of the show of hands 9. 

Where the power of demanding a poll is by the articles given to shareholders 
qualified to vote and holding so many shares, the power is exercisable only 
by the shareholders present in person ; for the holder of proxies is not the 
holder of the shares included in the proxy 10. A proxy authorizing a person 
to vote does not authorize him to demand a poll 11, unless the articles otherwise provide. 

Where members holding a specified number of shares have the right to demand a 
poll under the articles and there is a definition clause stating that the singular includes 
the plural, one member holding the requisite number of shares can demand a poll 12. 

Under this form of articles members not present at the meeting cannot vote on the 
Who can poll, even if taken subsequently 13. Under an article providing that the 
vote on poll shall be taken “in such manner as the chairman shall direct,” the poll 

poll. may be taken then and there 14. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 

9. 

10 . 

11 . 

12 . 


13 . 

14. 


In re Alliance Bank [1924] 40 C. L. J. 223. 

Kerr v. John Mottram, Ltd. [1940] Ch. 657. 

Wall v. London A. Corpn. [1898] 14 T.L.R. 496, [1898] 2 Ch. 469. 

Torbock v. Westbury [1902] 2 Ch.871; Betts &.Co. v.Macnaghten [1910] lCh.430. 
Rebello v. Co-operative N. &. T. Co. [1925] B. 105, 26 Bom. L.R. 907. 

Ernest v. Loma Gold Mines [1906] 2 Ch. 572. 

Queen v. Wimbledon Local Board [1882] 8 Q.B.D. 459, 464 ; R. v. D’ Oyly 
(supra). 8. See note 5. 

Campbell v. Maund [1836] 5 A. &. E. 865. 

Queen v. Govt. Stock Investment Co. [1878] 3 Q.B.D. 442. 

Haven Gold Mining Co. [1882] 20 Ch. D. 151, 157. 

Siemens Bros. v. Burns [1918] 2 Ch. 324. As to counting joint holders on a 
demand for a poll see this case and Cory v. Reindeer S.S. Ltd. [1915] 31 T.I.R* 
530. 


Shaw v. Tati Concessions [1913] 1 Ch. 292 ; R. v. D’ Oyly (supra) ; but see 
Horbury Bridge Co. [1879] 11 Ch. D. 109. 

Chellington Iron Co. [1885] 29 Ch. D. 159. 
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If the articles contemplate voting in person the chairman can direct the taking of a 
‘ poll by'voting papers 1. 

Where resolutions are voted upon separately and polls are demanded, 
Separate there must be separate polls 2. Any qualified person may demand a 

POllS - poll 3. 

Where an article provided that votes tendered at a meeting and not disallowed at 
that meeting or an adjournment thereof should be deemed valid for all 
Validity of p Ut p 0 ses, in the absence of fraud or mala fides votes not so disallowed could 

not be afterwards challenged in legal proceedings 4. 

Where an article provides that no objection should be made to the validity of any 
vote except at the meeting and that every vote, whether given in person or by proxy, not 
disallowed at any meeting, should be deemed valid for all purposes, the decision of the 
chairman who in the bona fide exercise of the power conferred upon him by the articles 
refuses to disallow a vote by proxy to which objection is taken at the meeting is final 
and will not be reviewed by the Court 5. 

Where the articles give the shareholder the right to inspect the papers relating to 
Right to the voting, the Court should ordinarily give them an opportunity of doing 

inspect go. Such an opportunity need not however be given when it appears that 

voting 

papers. inspection would not yield any useful result 6. 

Where a meeting is held under the order of the Court, the chairman is bound to 
Meetin carr y out instructions given by the Court and has a discretion of his 
under own for matters lying outside the scope of such instructions 7. In the last 

Court’s cited case Fawcett J. held that inspection of ballot papers could not be 
order. obtained without an express order of the Court. Strong grounds must be 
shown and the Judge must be satisfied that the application for it was made bona fide. 

See notes to s. 81. 

57. If a poll is duly demanded, it shall be taken in such 
manner as the chairman directs, and the result of the poll shall 
be deemed to be the resolution of the meeting at which the poll 
was demanded. 

In this form of articles the poll may be taken then and there 8. A shareholder 
must be present personally or by proxy. This principle is not overridden 

taking 0 * by thia re S ulation 9 * 

poll. The taking of a poll is not a meeting of the company in the strict sense, 

but is in law a continuation of the meeting at which the poll was directed 
to be taken 9. Where there is a breakdown of the arrangement of the poll on the fixed 
date, that does not put an end to the taking of the poll, because there must be at least a 
reasonable opportunity to the voters of having the poll taken. The chairman should in 
such circumstances appoint another date for the poll because if the poll is demanded it 


1. Me Millan v. Le Roi Co. [1906] 1 Ch. 331. 

2. Blair Open Hearth Furnace Co. v. Reigart [1913] 108 L.T. 665, 29 T.L.R. 449. 

3. See note 7 last page. 

4. Wall v. London Northern Corpn. [1899] 1 Ch 550; Wall v. Exchange 
Investment Corpn. [1926] Ch. 143 C. A. 

5. Wall v. Exchange Investment Corpn. (supra). 

6. Rebello v. Co-operative &.c. Co. [1925KB. 105, 26 Bom. L. R. S07. 

7. Rebello v. Co-operative &.c. Co. (supra), 

8. See note 13, last page. 

9. Me Millan v. Le Roi Co. (supra). 

89 
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must be taken even though the chairman refuses to grant the poll 1. The Court has 
jurisdiction to entertain a suit by the shareholders against the company in respect of the 
infringement of their rights when the interests of justice require it 1. 

58. In the case of an equality of votes, whether on a show 
of hands or on a poll, the chairman of the meeting at which the 
show of hands takes place, or at which the poll is demanded, 
shall be entitled to a second or casting vote. 

59. A poll demanded on the election of a chairman or on 
a question of adjournment shall be taken forthwith. A poll 
demanded on any other question shall be taken at such time as 
the chairman of the meeting directs. 


Votes of Members . 

60. On a show of hands every member present in person 
shall have one vote. On a poll every member shall have one 
vote in respect of each share or each hundred rupees'of stock Kelt 
by him. 


By the Companies (Amendment) Act, 1936, for the words “On a poll every member 
shall have one vote for each share of which he is the holder”, the words in italics have 
been substituted. 

For cases relating to votes and proxy see notes to s. 76. 

Unless a poll is demanded, votes of members who are personally present will be 
Who can counted by a show of hands 2. A member present only by proxy has no 
vote upon right to vote upon a show of hands 3. A company present by a represents- 

o/hands c * ve un< ^ er s * be deemed to be present in person 4. During a state 

of war an alien enemy cannot vote 5. 

Where on a show of hands there are two resolutions before a meeting of share- 
holders one for reduction of capital and the other for conversion of preference shares 
into ordinary shares—and where there is a right to poll, the chairman may put the 
resolutions en bloc, if no shareholder requires him to put them separately 6. 

A shareholder’s vote is a right to property and he is entitled to exercise it as he 
pleases even in a manner adverse to what others may think the interests of 
right to 1 2 3 4 5 6 7 8 9 the company 7, provided his vote be bona fide and not contrary to public 
property, policy 8. “Unless otherwise provided by the regulations of the company”, 

observed Lord Davey in Burland v. Earle 9, “a shareholder is not debarred 
from voting or using his voting power to carry a resolution by the circumstance of his 
having a particular interest in the subject matter of the vote.” 


1. Srenivasan v. Watrap [1932] M. 100. 

2. Horbury Bridge Co. [1879] 11 Ch. D. 109. . 

3. Ernest v. Loma Gold Mines [1896] 2 Ch. 572, [1897] 1 Cb. 1, overruling Bidwel 
Brothers [1893] 1 Ch. 603. 

4. Kelantan Estates [1920] W. N. 274, 64 S. J. 700. 

5. Robson v. Premier Oil Co. [1915] 2 Ch. 124. 

6. R. E. Jones Ltd. [1933] 50 T. L. R. 31. 

7. Greenwell v. Porter [1902] 1 Ch. 530; Puddephat v. Leith [1916] 1 Ch. 200; 
Pender v. Lushington [1877] 6 Ch. D. 70. 

8. Elliot v. Richardson [1870] 5 C. P. 744; North-West Transportation Co. v. 
Beatty [1887] 12 App. Cas. 589, 593 ; Burland v. Earle [1902] A. C. 83, 94. 

9. [1902] A. C. 83 P. C. ; see also North West Transportation Co. v. Beatty [lSo/J 
12 App. Cas 589. 
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Where shares have been transferred to a mortgagee and are registered in his name, 
he has, as legal owner of the shares, the right of voting which may be 
exercised as he thinks best, Irrespective of any direction by the mortgagor 1. 
The right can only be determined by an express contract not to exercise it, 
and in the case of debentures it may be exercised for the debenture-holders 1. A manda¬ 
tory injunction may however be granted to enforce an agreement by the mortgagee of 
share to vote in accordance with the wishes of the mortgagor 2. 

Vote given by an executor on behalf of a deceased member must be disallowed 
Executor's un ^ ess he has S ot himself registered as a member, and it is not possible 
vote. to distinguish the case of a liquidator or receiver 3. 

A vote is good or bad at the time when it is recorded and no subsequent ratifica- 

No subse- tion can cure the defect 3. 
quent rati¬ 
fication. 

Although a director is not entitled to vote as a director in respect of any contract 
Director’s in w hich he is interested 4, yet he is entitled so to vote as a shareholder 

right to at a general meeting 5. 
vote. . . 

A single shareholder may sue the company to enforce his right to have his vote 
recorded 6. 

“Where the number of votes on a show of hands is equal, the chairman has no 
Casting casting vote by common right” 7, but the casting vote has been given to the 
vote. chairman on a show of hands by reg. 58. 

See notes to s. 76 and s. 81. 


Right of 
voting. 


61. In the case of joint-holders, the vote of the senior who 
tenders a vote, whether in person or by proxy, shall be accepted 
to the exclusion of the votes of the other joint-holders ; and for 
this purpose seniority shall be determined by the order in 
which the names stand in the register of members. 


Right of 
splitting. 


Joint-holders are entitled to have their holdings split into two or more 
joint holdings with the names in different order so as to enable all to attend 
and vote 8. 


62. A member of unsound mind, or in respect of whom 
an'order has been made by any Court having jurisdiction in 
lunacy, may vote, .whether on a show of hands or on a poll, by 
his committee or other legal guardian, and any such committee 
or guardian may, on a poll, vote by proxy. 

63. No member shall be entitled to vote at any general 
meeting unless all calls or other sums presently payable by him 
in respect of shares in the company have been paid. 

1. SiemeAs Brothers v. Burns [19181 2 Ch. 324. 

2. Puddephatt v. Leith (supra). 

Iron &. Steel Co. [1928] B. 80, 30 Bom. L. R. 197 : but' see Llewellyn v. 
Kasintoe Rubber Estates [1914] 2 Ch. 670. 

4 * S. 91 

5 * S? 8t ?? nt Du Minin ! Co. V. Merryweather [18641 2 H.&M. 254 ; cf. North¬ 
west Transportation Co. v. Beatty (supra). 

6. Pender v. Lushington (supra). 

7. Palmer 13th e<L p. 173. "" 

8. Burns v. Siemens Brothers [1919J 1 Ch. 225. 


i 
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forfeiture. 1 ’ . A * ‘° Wh / ther after forfeiture ‘he new holder's right to vote is affected 

by a call made on the last holder see the case noted below 1. 

64. On a poll votes may be given either personally or bv 
proxy : Provided that no company shall vote by proxy as long 
as a resolution of its directors in accordance with the provisions 
of section 80 of the Indian Companies Act, 1913, is in force. 

The proviso is not in Table A of the English Act. For cases relating to proxy see 
notes to regs. 65 to 67. 

There is no inherent right of shareholders to vote by proxy, such right being by 
No inher- contract to be construed from the articles 2. Where proxies are allowed 
ent rights, by the articles the chairman must count the vote of a person holding proxy 
as a single vote 3. 

65. The instrument appointing a proxy shall be in writing 
under the hand of the appointor or of his attorney duly autho¬ 
rised in writing, or, if the appointor is a corporation either 
under the common seal* or under the hand of an officer or 

attorney so authorised. No person shall act as a proxy unless 
he is a member of the company . 

By the Companies (Amendment) Act, 1936, the words in italics have been substi¬ 
tuted for the words “either he is entitled on his own behalf to be present and vote at 

the meeting at which he acts as proxy, or he has been appointed to act at that meeting 
as proxy for a corporation.” 

Under articles which provided that ‘‘no person shall be appointed or have author' 
Subse- ity to act as a proxy who is not a shareholder”, a proxy in favour of a 

^hare- person who was not a shareholder when it was signed, but was a share' 

holder. holder at the date of the meeting, was valid 4. 

An article which provides that every vote not disallowed at the meeting shall be 

Non-mem' va ^ W *E validate a vote, not objected to at the meeting, given by a proxy 
ber’s vote, who is not a shareholder 5. 

The requirements as to appointment of proxies by corporations being under seal 

Corpora- applies only to corporations having a common seal according to English 

tion’s law 5. A corporation may give a proxy under the English law 6. See 

right. noteg tQ g 8Q 

66 . The instrument appointing a proxy and the poWer-ofi 
attorney or other authority (if any), under which it is signed ot 
a notarially certified copy of that power or authority, shall be 
deposited at the registered office of the company not less than 
seventy-two hours before the time for holding the meeting at 
which the person named in the instrument proposes to vote, and 
in default the instrument of proxy shall not be treated as valid. 

1. New Balkis Eersteling v. Randt Gold Mining Co. [1903] 1 K. B. 461, 11904] 

A. C. 165. 2. Me Laren v. Thomson [1917] 2 Ch. 261. 

3. Ernest v. Loma Gold Mines [1897] 1 Ch. 1. 

4. Bombay Burmah Corpn. v. Dorabji [1905] A. C. 213, 29 Bom. 126 P. C. 

5. Colonial Gold Reef v. Free State Rand [1914] 1 Ch. 382. „ _ 

6. Indian Zoedone Co. [1884] 26 Ch. D. 70, 78 ; cf. Queen v. Samuel [1895] 1 Q- 

B. 815. 
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Articles of all companies shall be deemed to contain this regulation ; see s. 17(2). 

This regulation provides for the previous lodgment of the proxy paper. Where the 
articles provide “that the instrument appointing a proxy shall be deposited 
Lodgment at t h e re gi stere d office of the company, not less than two clear days before 
paper. the day f° r holding the meeting”, proxies lodged after the date of an origi¬ 
nal meeting, but more than two days before the day fixed for an adjourn¬ 
ment thereof, cannot be used for the purpose of voting at the adjourned meeting 1. 

If the articles do not provide that proxy papers shall be deposited at the office 
Where no before the meeting, the vote of the proxy is to be accepted even if he cannot 

time is produce the proxy paper at the time 2. 
fixed. 

Where one proxy is lodged before the expiry of the time and another proxy 

Where in ^ avour another person is lodged after the expiry of the time, the first 

two proxy is not revoked 3. 

proxies. 

So long as a proxy is properly stamped at execution, its operative parts, e. g., the 
Fill* name of the proxy and the date of the meeting may be filled in afterwards 

names &c. by any P erson properly authorized to do so 4, even though at the time of 

execution the date of the meeting has not been fixed 5. The secretary may 
fill in the date in the proxy form after it has been returned by the shareholder 6. 
Undated proxies are valid 7. 

Cancella- Any cancellation which renders the stamp on proxy incapable of being 

tion of used is sufficient. It is not necessary that the person cancelling the stamp 
stamp. should write his name and the date across the stamp 8. 

The cost of obtaining signature of proxy papers and of stamp may be paid out of 

Costs may the company’s funds 9 if reasonably necessary in the interest of the com- 

out’of pany. But the principle will not apply if it is done to serve the interests of 

company’s the directors personally 9. 

fund. 

Directors’ names may be inserted as proxies 3 unless there is some provisions in the 
Director’s articles to the contrary 10. 


name 


Stamps. 


Where a proxy empowers any person to vote at any one general meeting of a 
company, it may be stamped with an adhesive stamp of two annas 11. For 
this purpose revenue stamp only is to be used 12, or in the case of a company 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 


Me Laren v. Thomson (supra) ; see also Shaw v. Tati Concessions [1913] 1 Ch. 

English Scottish &c. Bank [1893] 3 Ch. 385. 

Tata Iron Sc Steel Co. [1928] B. 80, 30 Bom. L. R. 197. 

?i r « C3 T 7 V ‘ Jr°T ma G ° ld L 1 ®?, 71 1 Cb ‘ 1 » Sandgrave v. Bryden [1907] 1 Ch. 

318 ; Ex. p. Lancaster [1877] 5 Ch. D. 911. 

Sandgrave v. Bryden (supra). 

Ernest v. Loma Gold Mines (supra), overruling Bidwell Bros. [1893] 1 Ch. 603. 
[m4]Tch 670 °* <8UPra); k Ut see Llewellyn v. Kasintoe Rubber Estates 

R. C 650 UlICn V ' <Sir A ‘ Hickman Steamship Co. [1902] 71 L. J. Ch. 766, 18 T.L. 

Gro.venor [lf$6J 33 Ch. 1X 528!' C °' U9 ° 71 1 Ch ' 5 ’ overruling Studdcrt v. 
English, Scottish Sec. Bank (supra). 

VideRuul 1 ? Act ’o 8 ^ 9 V* amended by Act 43 of 1923. 

and NnrtfiroH w ^ tbe ^ u ^ ea framed under the Stamp Act, 

and Notification No. 3 dated 31st March, 1934. 
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aving a large number of shareholders coloured impression may be obtained from the 
Collector of Stamps 1. The instrument of proxy to vote “at any ordinary or extraordi¬ 
nary general meeting of the company” and not rherely at the particular meeting is 
valid 2. But in that case it would be chargeable for stamp duty as a power of attorney 
under art. 48 of the Indian Stamp Act. The stamp on a proxy to be used at a 

creditor’s meeting is the same as in the case of a general meeting of the members of a 
company 3. 

A person to whom a member gives a proxy is that member’s agent for the purpose 

Proxy is ° f V ° ting ' ThC authority of an a S ent m *y be revoked expressly or by 

agent for implication ; but unless and until it is so revoked that authority continues. 

voting. If a man is present and allows another to act for him, presumably he 

approves what that other does. But even where a proxy had not been 
validly revoked in accordance with the articles, the shareholder who had given the 
proxy is free to attend at the meeting and vote personally ; and when he has done this 
the vote tendered by the proxy will be rejected. “It would be strange”, observed Lord 
Hanworth, M. R., “if a person in the position of an agent could say to his principal 
‘you have entrusted to me a power which I will not allow to pass back to you, although 
you demand the right to exercise it’ ” 4. Where persons who voted on the amendments, 
but did not vote on the substantive proposition, but whose votes on the latter were 
recorded by their proxies, it was held that the votes were good 5. 

Those proxies which are unstamped or upon which the stamps have not been can- 

Unstamp- celled must be excluded. Any votes recorded on the authority of such 
ed proxies, proxies go out 6. 

See notes to s. 76. 

The time provided in Table A of the English Act is forty-eight hours. This limit of 
72 hours seems to be unsuitable to this country. It ought to have been reduced to 
twenty-four hours by the recent amending Acts. 


67* An instrument appointing a proxy may be in the fob 

lowing form, or in any other form which the directors shall 
approve :— 


“I of 

member of the 


Company, Limited. 

in the district of being a 

Company, Limited, hereby appoint 
, °f as my proxy to vote for me and on 

my behalf at the [ordinary or extraordinary, as the case may 
bej general meeting of the company to be held on the 

day of and at any adjournment thereof.” 

Signed this day of 


Attesta- !f th e articles require that a proxy paper shall be attested, an unattested 

tion. proxy paper will be rejected 7. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Vide Rule 8, ibid. 

Isaacs v. Chapman [1915] W. N. 413. 

1926! Pan 1^132 ^ January ’ 1926 published in the Gazette ofIndia, 

Cousins v. International Bricks Co. [1931] 2 Ch. 90 (101), 47 T. L. R. 217. 

Lata Iron & Steel Co. (supra). 

Ibid. 

Harben v. Phillips [1883] 23 Ch. D. 14. 22, 31. 
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Where the form of proxy was settled by the Court, but a certain word was entered 
Where by the member signing the proxy and he added other words, hut the 

added words were too vague to have any meaning, it was held that such 
the Court. votes were good 

Directors. 


68. The number of the directors and the names of the first 
directors shall be determined in writing by a majority of the 
subscribers of the memorandum of association. 


Where the articles provide that until otherwise determined by a general meeting 


Number 
of direc¬ 
tors. 


the number of directors shall not be less than five nor more than nine, it 
is open to the shareholders to vary the number without altering the 
articles 2. The articles of a company provided that until otherwise deter¬ 


mined by a general meeting the number of directors should be not more 
than three or more than seven : held, a resolution at a general meeting that the number 
of directors should be increased to more than seven was valid and no “special resolu¬ 
tion” was necessary 3. In the case of a similar article where the articles of association 
of the company adopted articles 83 and 85 of the Table A of the English Act of 1908 

(corresponding to regs. 83 and 84 of the present Act) it was held distinguishing Blair 
Open Hearth Furnace Co. v. Reigart 4 that the power of appointing additional directors 
had not been delegated to the directors so as to exclude the inherent power of the 
company in general meeting to appoint directors 5. 


ma 0l bf anV Dir ectors are not necessarily individual persons, and, if the articles so 

director. P rovid e, another company may be appointed director 6. 


There must be a majority of the subscribers in order to determine who shall be 
Meeting of the first directors 7. A reasonable notice only is necessary for the meeting 
bers. ri ” ° f the 9ubscribers in which such determination is to take place 8. 

For this purpose a meeting may not be necessary if all the subscribers concur 
in making the appointment by a resolution in writing 9. 

The power given to the subscribers remains in force notwithstanding the first 
Power of ordinary general meeting after registration has been held without any 

subscri- directors being appointed at that meeting 10. Reg. 49 does not apply to a 

meeting of the subscribers of the memorandum of association, and there 
being no special provision in Table A relating thereto, a reasonable notice only of such 
meeting is necessary 10. 

The first directors may appoint one of their number to the office of manager at a 

First direc- salary on condition that the latter vacates his office of director 11. 
tors’ power. 

Where the articles provide d that the governing directors had power to appoint 

1. Tata Iron & Steel Co. (supra). 

2. Our Prasad v. Remeshwar [1933] A. 344, (1933] A. L. J. 290, 143 I. C. 7. 

3. Topandas v. Yotmal Electric Supply Co. [1940] S. 87, 190 I. C. 551 relying on 

Our Prasad v. Rameshwar, supra. 4. [ 19 I3 ] I0 8 L. T. 665. 

5. Worcester Corsetry, Ltd. v. Witting [1936] Ch. 640. 

6. Bulayo s Market Office Co. [1907] 2 Ch 458 

7. London &.c. Land Co. [1886] 31 Ch. D. 223. 

8. John Morley Building Co. v. Barras [1891] 2 Ch. 386 

9. Ex. p. Kennedy [1890] 44 Ch. D. 472. 

10. John Morley Building Co. v. Barras (supra). 

11. Eales v. Cumberland &.c. Mine Co. [1861] 6H.&N 481 


5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 
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Additional a ^ id ° na ! directot9 ’ and a majority of governing directors appointed 
directors. addltlonaI directors, it was held by Bennett, J. that the power must be 

exercised by all the governing directors, and that the rule of corporation 
law that when a duty is delegated to a body of persons those persons can act at a 

meeting by a majority had no application to the case of the articles of association 
of a company incorporated under the Companies Act 1. 


Where 

Where 
partners of 
a firm are 
appointed 
directors. 

Unless 

Directors 
not whole 
time ser¬ 
vants. 


the articles provided that the partners for the time being of a firm “shall be 
the first managers of the company”, it was held that the individuals who 

were partners of the firm at the time when the company was incorporated 

remained managers until death, resignation, disqualification or removal, 

quite irrespective of any changes in the constitution of the firm 2. 

there is a provision in the articles as to the amount of time a director shall 

devote to the company, he cannot be compelled to attend to his duties and 

the company cannot prevent him from becoming a director of a rival 
company 3. 


“The principle will be found”, observed Lord Blanesburgh, “in the case usually 

cited in relation to it although reported only in the Weekly Notes 3, where it was held 

that it not appearing from the regulations of the company that a director’s services must 

be rendered to that company, and to no other company, he was at liberty to become a 

director even of a rival company, and it not being established that he was making to the 

second company any disclosure of information obtained confidentially by him as a 

director of the first company he could not at the instance of that company be restrained 

in his rival directorate. What he could do for a rival company, he could, of course, 

do for himself. And in the present case that principle is not affected by the agreements 

of each appellant with Levers to devote all his time during business hours to the 
Niger service” 4. 

Directors are “fiduciary donees of their powers” and as such are bound to exercise 

Fiduciar them 30 as not to give themselves an advantage over other shareholders 5. 
positicfnof They must make secret profit out of their office 6. “A directoris 
directors. precluded from dealing on behalf of the company with himself and from 

entering into engagements in which he has a personal interest conflicting 
or which may possibly conflict with the interest of those whom he is bound by fiduciary 
duty to protect, and this rule is as applicable to the case of one of several directors as 
the managing or sole director” 7. 

Directors are entitled to be indemnified by the company for all debts, expenses and 

Director’s babdlties incu rred in the ordinary course of business, and for moncj 

right of in- borrowed and applied for those purposes 8. A director is also entitled to 

demnity. contribution from such of his co-directors as have concurred in ultra vira 

transactions 9. The right is available against the estate of a deceased 
contributory 9. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


n ^ ’ L u d 'i » Stephenson [1933] 50 T. L. R. 44. 

Duff V. S.S. Overdale Co. [1915] Sc. L. R. 849. 

London & Mashonaland Co. v. New Mashonaland Co. [1891] W. N. 165. 

P e R V - K e T 1 Brotl i e 1 r3 ’ Ltd. [19 32 ] A. C. 161 at p. 195. 

her Rigby L. J. m Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56, 72. 

vr u n w' S '-r lshmg Co - v - AnseI1 U 888 ] 39 Ch. D. 339. 

North-West Transportation Co. v. Beatty [1881] 12 App. Cas. 589. 

Hals, p 233 & cases collected there. 

Ramskill V. Edwards [1885] 31 Ch. D. 100 ; Jackson v. Dickinson [1903] 1 Ch. 
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Directors are not responsible to. third persons for the acts of sub-agents of the 
company properly appointed, unless they have derived benefit from a fraud 1. 

A person dealing with a company is entitled to assume that the directors who are 
^ ^ carrying on the business are directors de jure whether they have been duly 

directors, appointed or not 2 ; but a person who has notice of the irregularity can¬ 
not claim the benefit 3. 

Where bankers have been put upon inquiry with regard to the appointment of a 
new director and are guilty of negligence in not investigating the position, they are not 
entitled to assume that a notice of appointment of an additional director is a valid 
notice 4. 

Directors are not trustees for individual shareholders and may purchase the shares 

Directors t ^ lc l atter without disclosing pending negotiations for the sale of the 

not company’s undertaking 5. 

trustees. 

As to the knowledge of a common director to companies the following observation 
Know k 1* s h° u ld be borne in mind : “I cannot think that because 

ledge of he was a common director to the two companies, we are on that account 

common to say that one company has notice of everything that is within the 

r * knowledge of the common director and which knowledge he has acquired 
as director of the other company” 6. But where A company guarantees the losses 
incurred on behalf of B company and C is owner of A company and director of B 

company, C is bound to communicate to A company his knowledge of the losses 
incurred by B company 7. 

If owing to disputes on the governing body the affairs of a company cannot be 
carried on, the Court will interfere by injunction and the appointment of a 
receiver, until a fresh governing body is appointed 8. 

The liabilities of the directors are extinguished by the dissolution of the company, 
unless it is set aside by the Court 9. 

For other cases see notes to ss. 2 (5), 83A, 83B, 85, 86 and 91 A. 

69. The remuneration of the directors shall from time to 
time be determined by the company in general meeting. 

The decision of what remuneration the directors are to have for their services is not 
Power to 1 2 3 4 * * 7 f? art the business of the company so as to make the powers of the 
fix direct- company as to the remuneration of the directors exclusively exercisable by 
nerado^— t ^ c l atter * When the remuneration of a director has been fixed by the 
by whom company under this regulation, the company has power to reduce his remu- 
able C * 8 9 * deration when it thinks fit 10. A company with power from time to time to 

fix the remuneration of the directors can discriminate between directors with 


1. Weir v. Bell [1878] 3 Ex. D. 238 C. A. * 

2. Mahony v. East Holyford Ry. Co. [1875] 7 H. L. 869 ; County Life Assurance 
Co. [1870] 5 Ch. App. 288. 

3. Howard v. Patent Ivory Co. [1888] 38 Ch. D. 156. 

4. B. Liggett Ltd. v. Barclay’s Bank [1928] 1 K. B. 48. 

5 * ? er T cival Y- Wri gbt U902] 2 Ch. 421 See however Allen v. Hyatt [1914] 30 

1. L. R. 444. 6. Merseilles Extension Ry. Co. [1891] 7 Ch. App. 161, 168. 

7. gee Meenakshi Mills v. Ratilal [1941] B. 108, 43 Bom. L. R. 53 relying on 
Hampshire Land Co. [1896] 2 Ch. 743 and Pratt (Bombay), Ltd. v. Sassoon &. 
Co. [1936] B. 62,37 Bom. L. R. 978. 

8. Featherstone v. Cooke [1873] 16 Eq. 298. 

9. Coxon v. Gorat [1891] 2 Ch. 73. 10. Foster v. Foster [1916] 1 Ch. 532. 
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regard to the amount of their remuneration 1. If the remuneration is nrovM.8 • 
the articles it cannot be changed without a special resolution 2. 10 

Where the articles provide that there should be allowed to each of the director. 

Division OUt of the c ° mpany ’ s funds a certain sum per annum as remuneration to be 
of remune- P ald at such times as the directors may determine, it is a conditio* 

ration and precedent to the right of a director to sue for remuneration in respecfo" 

payment. year S servlce that the directors should determine the time of payment 3 

or how the remuneration is to be divided 4. No individual director can 

rorrubLt his fees untii the directois ha - made * ^ 

A director is not entitled to any remuneration beyond what has been sanctioned 

?an e not rS ^ a " 1C ‘ eS for doin 8 a « which would be his duty as a director to do 

get travel- . * irectors are not entitled to get travelling expenses unless the payment 
Hng aliow- » expressly authorized by the articles or by the company in general meeting 

A A' ’ 6Ve u ° US tHey bC eMitled l ° be inden > ni fied against all expenses 8. 

A director who after vacating his office continues to act as a director, is not 

Quantum ent,tled to a <l™ntun meruit for his services, and if paid, the company can 

meruit. recover the amounts. The obligation to pay on a quantun meruit basil 

does not however depend on an inference of fact from the conduct of the 

parties, but on an inference which the law imposes on the patties where work has been 

done or goods have been delivered under what purports to be a binding contract but is 

not so in fact. The law imposes on the party accepting such service or such goods the 
obligation to pay for them 10. 

Remuneration "at the rate of" so much per annum voted at the general meeting 
accrues from the date of the meeting 11 and can be recovered for broke 
part of a year 12. But if the terms on which the directors are appointed 
provide for so much per annum as remuneration, a director is entitled to 
remuneration only for each complete year of service 13. Articles not being a contract 

between the company and the directors, an alteration of the articles cannot retrospec 
tively affect the terms as to services already performed 14. 

In a voluntary winding up the directors continue as such after the passing of the 
resolution for winding up 15. So where a full year’s service is required to entitle a direc¬ 
tor to remuneration, service after commencement of the winding up may count to make 
up the year 16. 


Term of 
service 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


15 . 


Foster v. Foster [1916J 1 Ch. 532. 

r-o 3 •5 0 J^ Proprie w. ry . Co - v * Fuke t 1906 ] 1 Ch. 148. 

Candad Copper Mining Co. v. Swallow [1902] 2 K. B. 44 

26 l T.L 1 R.W B : 4 , 4 o S eph v. Sonota U 

Dffi s P hit\ S r n ° ra h & u Tim n Cr Co - [1918 1 34 T - L - R - 220. 

Youne v & nT l\ M x a /n Ura P i a8ad 119251 47 A1L 94 ' 22 A - L - J- 883 - 

roung v. Naval <St Military Society [1905] 1 K. B. 687 
Marmor Ltd. v. Alexander [1908] S. C. 78. 

Craven FMu! 9 ^ 1 1 Ch, T 27 , 6 V Consolidated Nickel Mines [1914] 1 Ch. 883. 
L.raven-blhs v. Canons, Ltd. [19361 52 T L R 657 C A 

Swabev° G,g p ntic Wheel Co. [1908] 24 T. L*. R*. 618. 

Cotton Co. [1 0 922] W. N n 23 C 7 ?' [19 ° 1] 1 385 ^ D la ™° pd - E ^ ish SeWi ” 

7?8 t0r ir. V m ^ eW ? e f ston , Co - [1899] I Ch. 775 ; Me Connell’s Claim [1901] 1 Cl 
[19011 1 W N V i74 C 48 r °Q yd i «n Best> Ltd ' [1901] 1 a 613 1 ShaW9 ' Bryant &.C. 

V )Ln 4 ' 45 S ’ J' 58 °- 14- Swabey v. Fort Darwin Co. (supra) 

bee s. 208A (2). 16 _ Shaws, Bryant & Co. (supra). 
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Set-off. 


If a director take part in a resolution of the board determining that no remunera- 

Resolution ^ 13 t0 b ® P&id t0 the director3 for a Particular year, he cannot claim any 
to forego remuneration for that year 1. Such resolution may however be rescinded 

tfon Unera ” ^ a 3ubsequent rcs °hition and if this is done, remuneration will be payable 
n * as from the date of the rescinding resolution 2. Neither uselessness of the 

director s services, nor that they have diminished, can be successfully pleaded as a bar to 
the claim. 

The remuneration is not due to a director in his character of a member of the 
tto^ nera ' company and is provable as a debt on winding up in competition with the 
due in the ordinary creditor 3. Payment to a person for special skill and attention 
character k none the less a provable debt, because the person is a director, or 
of member, because under the articles a director must be a member 4. 

There is no presumption that the directors’ fees are to be paid out of profits 5. 

Director’s mean ^ n 8 °f the words “profits” in an article providing remuneration 

fees. t^ e directors by a percentage of profits was discussed in Frames v. 

Bult/ontein Mines Co. 6. 

Where a company owed to its directors his fees and the directors owed to the com¬ 
pany interest on his share calls, the company could not adjust the fees with 
interest without the director’s consent 7. “By common law there is no 
right of set off between parties mutually indebted, in the absence of an agreement to 
that effect. A.nd the rule of equity follows the law, unless there are special circumstances 
connecting the debts besides the mere fact of mutuality on which the relief can be 
founded” 8. As to lien see notes to reg. 9 ante. 

A director’s remuneration is not profit derived from his qualification shares. Where 

Cestui que Ee * 3 a trustee for those shares his cestui que trust is not entitled to the 

trust of a amount of the remuneration 9. 
director. 

% 

Directors who in a debenture-holder’s action are appointed receivers and managers 

at a remuneration continue as directors and are nevertheless entitled to their renumera¬ 
tion as directors 10. 

Where a director, managing director or manager, is entitled to be paid a percentage 
of “profits,” it is a question of construction what “profits” means. Prima facie it means 

Remunera- profits arisin 8 hom the carrying on of the company’s business as a going 
tion at a concern and the percentage is not payable on profits made by the sale of 

of‘profits*’ tbC wb °* e un< 3ertaking of the company in winding up 11, but is payable on 

profits in kind earned while the company is a going concern, even though 
not converted into cash until the winding up 12. As income tax payable by the com¬ 
pany is part of its profits 13, the percentage is to be calculated on the profits before 
deduction of the tax 14. 


1 . 

3. 

5. 

7. 

8 . 
9. 

10 . 

11 . 

13. 

14. 


Me Connell’s Claim (supra). 2. Consolidated Nickel Mines (supra). 

Beckwith [1898] 1 Ch. 324 ; Dover Coalfields Extension Co. [1908] 

T h J 6 ^ , ^ r .o 4 - Dale &. Plant Ltd. [1890] 43 Ch. D. 2.55. 

Lundy Granite Co. [1872] 26 L. T. 673. 6. [1891] 1 Ch. 140. 

Punjab Electric Power Co. v. Suraj Kishen [1936] L. 62. 

Leake on Contracts 8th ed. p. 779. 

Dover Coalfields Extension Co. (supra). 

South-Western of Venezuela Ry. Co. [1902] 1 Ch. 701. 

i r'uwn* Cri99el l 1867 l 5 Eq. 326 ; Frames v. Bultfontein Mining Co. [1891] 

~ A ^ 12. Spanish Prospecting Co. [1911] 1 Ch. 92. 

Ashton Gas Co. v. A. G. [1906] A. C. 10; [1904] 2 Ch. 621. 

Johnston v. Chestergate Hat Manfg. Co. [1915] 2 Ch. 338. 
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Qualifica 

tion. 


If a director’s remuneration for extra work, e.g., as overseas director, has not been 
determined by the general meeting, he cannot receive it, although he has performed the 
duties in accordance with the agreement signed and sealed by the directors, but must 
repay to the company on its counter claim the money paid to him under the agreement 1. 

The fact that some of the directors are remunerated as receivers and managers in 
a debenture-holder’s action does not disentitle them to their remuneration in addition 
as directors from the time when they were appointed receivers and managers until 
commencement of the winding up 2. 

A balance-sheet adopted and signed by directors pursuant to s. 133 is not an 

Balance- acknowledgment or written promise by the company or its agents to pay the 

sheet no director’s fees 3. 
acknow¬ 
ledgment. 

For other cases relating to the directors’ remuneration see notes to s. 83A. 

70. The qualification of a director shall be the holding of 
at least one share in the company, and it shall be his duty to 
comply with the provisions of section 85 of the Indian Com¬ 
panies Act, 1913. 

A company cannot alter the qualification for its directors except by passing a 
special resolution 4. A director must hold his qualification shares in 
such a way that the company may safely deal with him as owner of the 
shares 5. Shares held jointly with any other person may be a sufficient 
qualification 6. A director who is entered on the register as holder of shares as liqui¬ 
dator of another company is not qualified 7. 

For other cases see notes to ss. 84 and 85. 

Powers and duties of Directors . 

71. The business of the company shall be managed by the 
directors, who may pay all expenses incurred in getting up and 
registering the company, and may exercise all such powers or 
the company as are not, by the Indian Companies Act, 1913, or 
any statutory modification thereof for the time being in force, 
or by these articles, required to be exercised by the company m 
general meeting, subject nevertheless to any regulation of these 
articles, to the provisions of the said Act, and to such regular 
tions being not inconsistent with the aforesaid regulations or 
provisions, as may be prescribed by the company in genera 
meeting ; but no regulation made by the company in S eI J e . r{ ? 
meeting shall invalidate any prior act of the directors which 
would have been valid if that regulation had not been made. 

1. Kerr v. Marine Products [1928] 44 T. L. R. 282. 

2. South-Western of Venezuela Ry. Co. (supra). 

3. Coliseum (Barrow) Ltd. [1936] 2 Ch. 44. _ .^ 2 : 

4. Navnitlal v. Scindia Steam Navigation Co. [1927] B. 609, 29 Bom. L. K* 
see also Andrews v. Gas Meter Co. [1897] 1 Ch. 361. 

5. Sutton v. English &. Colonial Co. [i902] 2 Ch. 502. 

6. Grundy v. Briggs [1910] 1 Ch. 444. 

7. Boschoek Proprietary Co. v. Fuke [1906] 1 Ch. 148. 
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The articles of a company shall be deemed to contain this regulation ; see s. 17 (2). 
Managing the business of the company includes institution of suits on its behalf 
Managing, when it becomes necessary in the course of management 1. 


A director’s duty requires him to act with such care as is reasonably to be expected 
from him having regard to his knowledge and experience. He is not bound 
d^ty Ct ° r 8 tC> any special qualification to his office, but if he is acquainted with 

the particular business carried on by the company he must give the company 
the advantage of his knowledge. He is not responsible for damages occasioned by errors 
of judgment 2. 


A company is bound by the acts of the directors, however irregular they may be, 
provided they are authorized by the company’s constitution 3. Where 
at a meeting of the directors of a company one of the body was authorized 
by a power of attorney to be executed by two of the directors to appoint 
or dismiss servants of the company and pursuant to the power of attorney 
the general manager was dismissed by the director so authorized, it was held that the 
order of dismissal was valid though some of the directors continued to recognize him 
as such 4. 


Company 
bound by 
his acts. 


The directors are trustees of the powers committed to them, as for instance, the 
They are power of approving transfer of shares, of allotting shares, of employing the 

butnoTfo r ^ unc ^ 9 t ^ le com P an y» of making calls or receiving payments in advance of 
individual ca ^ s , or forfeiting shares, and as trustees they may be rendered liable for 
members, their misuse 5. They are not however trustees for individual members 6. 


This form of articles clearly delegates to the directors power to do every thing 
that the company can do except where the authority of a general meeting 
powers* 1 2 ^ t * le com P an y * 3 4 5 &. 7 8 9 10 11 12 expressly prescribed, and such delegation would include 

power to issue preference shares 7. The directors can do all acts necessary 
for management of the company 8, including giving gratuity to its servants 9. But 
when the undertaking of the company is sold, neither the directors nor the majority 
of the shareholders can give such gratuity against the wishes of the minority 10. 


It is within the powers of the directors to compromise a suit in the interest of the 
company even if the suit is ill-founded 11. An action by the company should be com¬ 
menced only by the directors 12. 


1. Ebrahim v. South India Industrials [1938] M. 962, [1938] 2 M. L. 7. 568. 

2. Brazilian Rubber Estates [1911] 1 Ch. 425. 

3. Spackman v. Evans [1868] 3 H. L. 171. 

4. Gurprasad v. Rameshwar [1933] A. 344, [1933] A. L. J. 290, 143 I. C. 7. 

5. Buckley, 10th ed. p. 635 and cases collected there. For cases where the directors 
were held liable for misapplication of the company’s funds see ibid pp. 635 

&. 640. 

6. Percival v. Wright [1902] 2 Ch. 421 ; Wilson v. Alacunliffe [1896] 18 All. 56 ; 
Bath v. Standard Land Co. [1911] 1 Ch. 618 ; cf. Allen v. Hyatt [1914] 30 
T.L.R. 444. 

7. Campbell v. Rofe [1933] A. C. 91 P. C. at p. 99. 

8. West of England Bank [1880] 14 Ch. D. 317. 

9. Hampson v. Price’s P. Candle Co. [1876] 34 L. T. 711 ; Henderson v. Bank of 
Australasia [1889] 40 Ch. D. 170. 

10. Hutton v. West Cork Ry. Co. [1883] 23 Ch. D. 654 ; see also Stroud v. Royal 

* Kaye v. Croydon Tramways Co. [1898] 1 Ch. 

358 (367), 89 L. T. 243. 

11. Yates v. Cyclists’ Touring Club [1908] 24 T.L.R. 581. 

12. La Compagnie de Mayville v. Whitley [1896] 1 Ch. 803. 
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The powers vested in a board of directors by the articles cannot be interfered with 
by the shareholders as such. If the shareholders are dissatisfied with what the directors 
do, their remedy is to remove them in the manner provided by the articles. But so long 
as a board of directors exists and particular powers are vested in it by the articles, the 
directors are entitled to exercise those powers without interference by the share¬ 
holders 1. 


Unless 

Company 
in general 
meeting 
cannot 
take the 
conduct of 
business 
out of their 
hands. 

exclusion of 


the articles require the directors to conform to directions given by the 
company in general meeting, the latter cannot, except by special resolution, 
take the conduct of the business out of the hands of the directors or to 
compel them to adopt a particular line of action, such as sealing a draft 
deed or effecting a sale of the company’s property 2. But the expression 
“business of the company” does not include the fixing of the directors’ 
own remuneration 3. Directors cannot by contract deprive themselves 
of the power to control a manager so as to confer power on him to the 
themselves 4. 


Authority 
is circums¬ 
cribed by 
memo. &. 
articles. 


Where the authority of the directors is defined by the memorandum or the articles 
of association they have no power to go beyond this or to undertake any 
transaction outside the scope of the company’s business. But not only do 
their acts bind the company when done within the scope of their authority, 
but also where, however irregular, they belong to a class of acts which is 
authorized by the constitution of the company. A company is bound by its 
dealings with strangers who act bona fide with the company. A company is liable for all 
acts done by its directors even though unauthorized, provided that such acts are within 
the apparent authority of the directors and not ultra vires 5. See notes to s. 83A, ante. 

If the act of the directors is not ultra vires it can be ratified by the company; but 
Ratifica- such ratification of acts done by the directors in excess of their authority 
tion of^di- given to them by the articles does not extend to give validity to acts of 

similar character done subsequently 6. Power given by the articles to 
directors to raise a loan justifies a mortgage 7. 

Where the articles provided that “no director shall be liable for any loss, damage 
or misfortune whatever which shall happen in execution of the duties of 

clausedn^ ^ is °® ce or * n re l ation thereto unless the same happens through his dis- 
articles. honesty”, it was held that the provision was not illegal and that the articles 

were intended to relieve the directors, who acted honestly, from liability for 
damages occasioned even by their negligence when such negligence was not dishonest 8. 
Outsider A bank acting in good faith and without notice of any irregularity is 
acting in not bound before honouring the cheques to inquire into the state of the 
good faith. accounts between the company and its managing director 9. 


rectors 
acts. 


1. Jagadish v. Paras Ram (1941] A. 360 (363), [1941] A. L. J. 483. 

2. Automatic Self-Cleansing Filter Co. v. Cunninghame [1906] 2 Ch. 34 ; Gramo** 
phone &. Typewriter v. Stanley [1908] 2 K.B. 89 : Salmon v. Quin &. Axtens 
[1909] A.C. 442. 

3. Foster v. Foster [1916] 1 Ch. 532. 

4. Horn v. Henry Faulder &. Co. [1908] 99 L. T. 524. 

5. Ram Baran v. Muffassil Bank [1925] A. 206, 83 I.C. 142. 

6. Irvine v. Union Bank of Australia [1877] 2 App. Cas. 366. 

7. Karnot v. Walter [1882] 9 Cal. 14. 

8. Brazilian Rubber Estates [1911] 1 Ch. 425. : 

9. Bank of New South Wales v. Goulburn Valley &c. Ltd. [1902] A. C. 543. 
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It has been held in England that under this form of articles the company cannot be 
Liability to if th£ directors do not pay the preliminary expenses, even though it 
pay preli- has taken benefit of the work done under a contract made before its for- 
penses! CX " matlon For a discussion of the Indian law in this respect see pp. 102-103. 

For other cases see notes to ss. 83A and 100. 

72* The directors may from time to time appoint one or 
more of their body to the office of managing director or manager 
for such term, and at such remuneration (whether by way of 
salary, or commission, or participation in profits, or partly in 
one way and partly in another) as they may think fit, and a di¬ 
rector so appointed shall not, while holding that office, be sub¬ 
ject to retirement by rotation, or taken into account in deter¬ 
mining the rotation of retirement of directors, but his appoint¬ 
ment shall be subject to determination ipso facto if he ceases 
from any cause to be a director, or if the company in general 
meeting resolve that his tenure of the office of managing director 
or manager be determined. 


A managing director is an ordinary director entrusted with special powers 2. He 

Managing * 3 3 c ^ er ^ or servent 80 38 to be entitled to salary in preference to other 

director’s creditors 3. Persons dealing bona fide with a managing director are entitled 
position. to assume that he has all the powers which according to the constitution 

of the company a managing director can have 4. Where a company 
undertakes to sell the shares belonging to a shareholder, the position of the managing 
director in negotiating and completing the sale is one of fiduciary character. Utmost good 
faith should be observed in such cases 5. If any advantage is obtained by the managing 
director as the fruit of the sale, the benefit must go to the owner of the shares 5 . 

Directors cannot appoint a managing director 6 or delegate their powers and duties 

Appoint- t0 ° ther per9 ° ns 7 in the absence of provisions in the articles empowring 
ment. them to do so 8 . Where powers are delegated under the provisions of 

the articles, the directors are absolved from liability for relying on the 
delegates 9. This regulation does not expressly authorize any delegation of powers, but 
the authority is implied under this regulation 10 . Such delegation may certainly be 
obtained under reg. 91 post. But the appointment or delegation must be made at a 
meeting where proper quorum is present exclu ding the interested directors 11 . 

1. English & Colonial Produce Co. [1906] 2 Ch. 435, 442 ; Clinton’s Claim [1908] 
On Mfi iikS 1 n Engineering Co. [1880] 16 Ch. D. 125 ; Rotherham Alum 

2 D Ch *. D - 10 l But see Hereford Wagon Co. [1876] 2 Ch. D. 621. 

S J p vf cr Proprietary Syndicate [1900] 2 Ch. 349, 350. 

3 ’ D/ht a N n, man xx y V ‘ L nd * ? oope & Co - [1908] 1 Ch. 84 &c s. 230 and notes ; 
ALJ. 1038, 134 3 I°C ri 244' TramWay Co ‘ v - Jagamander [1932] A. 141, [1931] 

5 * 1 Mussoorie E. Tramway Co. v. Jagamandar (supra). 

12sTc 299 C °* V ’ BhagwanDa3 & Co. [1930] A. 615, [19301 A. L. J. 1396, 

7.‘ Howard 1 ^ ^ 

I'. ft?r V.- " L ’ T ‘ ^ 

1?' I'' "”'. 11 ’ 3 f? 8 * [ 18 l 4 l 9 Ch. App. 691. 695. 


10 . 


1 i R„ ~-Y w , 7 '-n. /\pp. o695. 

11. Ramaswami v. Madras Times See. Co. [1915] 38 Mad. 991. 
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Where the power is given to the directors to appoint a managing director for such 
period as they think fit and to revoke the appointment, they can by agreement appoint 
a managing director for life, and unless they reserve power in the agreement to revoke 
the appointment, the company cannot dismiss the managing director, and if it does 
so he will be entitled to damages 1. Where a managing director is appointed by agree¬ 
ment for a certain number of years at a certain salary and before the expiration of 
the period a resolution supported by the managing director is passed for voluntary 
winding-up of the company as by reason of its liabilities it cannot continue its business, 
the managing director is entitled to damages for breach of the agreement 2. If a life 
director is appointed managing director without specification of the term for which he 
will hold the office, he will be liable to be removed by the directors 3. 

When it is admittedly desirable that a managing director should be appointed, but 
the directors are unable, owing to internal friction and faction, to make the appointment 
under the powers conferred by the articles, the company in general meeting has power to 
make the appointment 4. 

By an agreement between a company and a person, who was then a director of the 
company, the latter was appointed managing director for a term of ten years. Art. 91 
of the company’s articles of association provided that a managing director should 
“subject to the provisions of any contract between him and the company be subject to 

the same provisions as to.removal as the other directors of the company and if he 

cease to hold the office of director he shall ipso facto and immediately cease to be a 
managing director.’’ Art. 105 gave the company the power to remove a director before 
the expiration of his period of office. It was held by the House of Lords (Viscount 
Maugham and Lord Romer dissenting) that it was an implied term of the said agree¬ 
ment that the company should not remove the managing director from his position as 
director during the term of years for which he was appointed managing director, that the 

wrongful removal of him from his position as director and managing director was the 

company’s act none the less because it required two acts and not one only for its accom¬ 
plishment and that in respect of the breach of agreement the managing director was 

entitled to the damages (12,000 1.) awarded by the trial judge 5. If a person enters 
into an arrangement which can only take effect by the continuance of an existing state 
of circumstances, there is an obligation on his part to do nothing of his own motion to 
put an end to that state of circumstances under which alone the arrangement can be opera¬ 
tive 6. The agreement with the managing director of a company provided: “The 

managing director shall not, at any time, while he shall hold the office or 
afterward solicit, interfere with or endeavour to entice away from the com* 
pany any person, firm or company who at any time during or at the date of the determina¬ 
tion of the employment of the managing director were customers of or in the habit of 
dealing with the company.” Shortly after determination of the agreement the defendant 
(managing director) opened a business of a similar nature. In an action by the company 

to enforce the contract the Court of Appeal (reversing the decision of Farwell J*) held 


1. Nelson v. James Nelson Sc Sons [1914] 2 K. B. 770. 

2. Fowler v. Commercial Timber Co. [1936] 2 K. B. I. C. A. 

3. Foster v. Foster [1916] 1 Ch. 532. 

4. Foster v. Foster (supra) ; see also Barron v. Potter [1914] 1 Ch. 895. 

5. Southern Foundries (1926) Ltd. v. Shirlaw [1940] A. C. 701. 

6. Ibid, per Lord Atkin. 
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that the covenant was not wider than was reasonably necessary for the protection of 
the plaintiff company’s trade, and was therefore enforceable by injunction 1. 

Under ss. 21 and 57 of the Specific Relief Act I of 1877 a limited company cannot be 
restrained by injunction from dispensing with the services of the managing agents, even 
when the contract of service provides that the managing agents are only to be removed 
in a specified manner and after a specified period. Nor can the shareholders be restrained 
by injunction from considering the question of such removal at an extraordinary general 
meeting of the company. The remedy of the managing agents for dismissal, if wrongful, 
lies in a suit for damages 2. Where in pursuance of the articles of association acted 
upon by the company a member was appointed its managing director and acted for 11 
years in that capacity, the articles constituted an implied contract between the member 
and the company. In a suit by the managing director, who was removed by the com¬ 
pany by a special resolution, for a declaration that he is still the managing director, it 
was found that the resolution removing him from office was ultra vires, consequently 
managing director was held entitled to the declaration and the same could not be 
refused on the ground that the company might subsequently remove him from office by 
a valid resolution 3. 

f 

Where there are no provisions in the articles or in the contract appointing manag- 

Powers ing agents t ^ iat t ^ e P° wers thereby conferred on them should be subject to 

the control or assent of the directors, the latter have no right to interfere 
otherwise than as representing the company in virtue of their general power of 
management 4. 

Where general power of attorney from a company in favour of the managing 

director or manager is relied upon, it would be necessary to show from the articles 

or the memorandum of association that the directors can give such a power of 
attorney 5. 


Where the articles provided that “deeds, hundis, cheques, certificates and other 
instruments shall be signed by the managing director, the secretary and the working 
director on behalf of the company and shall be valid”, a mortgage purporting to be 
executed by the company but signed not by the managing director but by the other 
two officials mentioned above was invalid notwithstanding the fact that the mortgagee 
might have acted in good faith and the money might have been applied to the purposes 
of the company. The mere fact that the services of the managing director was no 
longer available to the company would not make the execution valid 6. 

The duties of a managing director are of a higher standard than of an ordinary 
Duties. director, and where by any act of the managing director, which is inspired 

by motives of personal gain, the company suffers loss, the managing director 
is liable to make good such loss 7. 


A company is not responsible for acts done by its managing director, when he 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 
7 . 


91 


Horne [1933] Ch. 935 C.A ; see also Spink (Bournemouth) 
M 7> V Q? pink [19361 1 Ch * 54 * 

SlV S ar $ ons v * Baraboni Coal Co. [1911) 16 C. W. N. 289 ; see Gulab 
c-u) ab Zemindara Bank [1940] L. 243, 190 I. C. 819. 

N„„, _ mg J? v. Punjab Zemindara Bank, (supra). 

Nusserwanji y. Gordon [1882] 6 Bom. 266. 

Mafa " al Bank [1926] A. 497, 24 A. L. ]. 593. 

Bank eff v ‘Ramamurthy H934] M. 579, 67 M. L. J. 327. 

oank ot Oudh v. Naw*b AU Khan [1926] O. 153, 92 I. C. 50. 
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Acting in 
private cap¬ 
acity com¬ 
pany not 
respon¬ 
sible. 


Outsiders 
dealing 
bona fide 
with mana¬ 
ging direc¬ 
tor. 


is acting in his private capacity and not in pursuance of any authority 
given by the company 1. The manager or managing director of a mill 
company has no implied authority to purchase on behalf of the mill the 
liability of a stranger and still less that of his own manager or managing 
partner in a private transaction of his own 2. 

Arrears of salary due to a managing director are not debts due to him in his 
Arrears of character as a member within the meaning of s. 156, sub-s. 1 (vii) 3. 
salary. 

Persons dealing bona fide with a managing director are entitled to assume that he 
has all such powers as he purports to exercise, if they are powers which 
according to the constitution of the company a managing director can 
have 4. All persons dealing with a company must ascertain the limita¬ 
tions imposed by the articles, but they are not bound to draw any direct 
or obvious inferences from the provisions thereof, nor is there any obliga¬ 
tion cast upon them to see that such directors are properly appointed, or that they 
have acted exactly in accordance with the manner therein prescribed 5. 

A bank acting in good faith may credit to the managing director’s own overdrawn 
account sums drawn from the company’s accounts by cheques signed by the managing 
director 6. 

The grant of a permanent lease may be within the scope of the apparent authority 
of a managing director 7. Outsiders are entitled to presume that the managing director 
has acted regularly within the scope of his authority in the manner provided in the 
articles 7. 

A company suing for a declaration that they are the managing agents of another 
company must ask consequential relief of injunction to restrain the other company to 
interfere with the discharge of their duties as managing agents, otherwise no declaration 
will be granted by the Court 8. 

If there is no provision in the articles of the managing director’s exemption from 
retirement by rotation, he ceases to be the managing director on his failure 
to be re-elected after retirement, even if the directors have purported to 
appoint him for a fixed period 9. But where it is an implied term of the 
agreement between the company and the managing director that the latter should 
not be removed from the position of director during the term of years for which he 
was appointed, he cannot be removed from the position of managing director during 
that term, even by altering the articles of association 10. 

73 ♦ The amount for the time being remaining undischarged 
of moneys borrowed or raised by the directors for the purposes 


Retire¬ 

ments. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


Me Gowan & Co. v. Dyer [1873] 8 Q, B. 141. , t 

JJottlal v. Bombay Cotton Manufg. Co. [1915] 19 C. W. N. 621, 21 C L J- M- 
Dale &. Plant Ltd. [1889] 43 Ch. D. 255. 

Ram Baran v. Maffassil Bank [1925] A. 206, 83 I. C. 142 ; see also Biggerstattv 
Rowatt s Wharf [1896] 2 Ch. 93, 102 ; Abdul v. Maffasil Bank (supra). - 
Ram Baran v. Maffassil Bank 11925] A. 206, 83 I. C. 142 ; see also Biggerstatt 
Rowatt s Wharf [1896] 2 Ch. 93, 102 ; Abdul v. Maffasil Bank (supra). 

Bank of New South Wales v. Gouiburn Valley &c. Ltd. [1902] A.C. 543. 
Khulna Loan Co. v. Jahir [1914] 24 I.C. 209. 

Boulton Bros. v. New Victoria Mills [1929] A. 87, 26 A. L. J. 1119. 

Bluett v. Stutchbury’s Ltd. [1908] 24 T. L. R. 469. - , , u nlIS 

Shirlaw v. Southern Foundries Ltd. [1939] 2 K. B. 206, on appeal to the nou» 
of Lords, Southern Foundries (1926) Ltd. v. Shirlaw [1940] A. C. 701. * 
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of the company (otherwise than by the issue of share capital) 
shall not at any time exceed the issued share capital of the com¬ 
pany without the sanction of the company in general meeting. 

Thi9 regulation limits the director’s authority to borrow. It requires that the 
directors shall so restrict their borrowing that the amount for the time being 
remaining undischarged shall not exceed the limit specified. The intention of the 
regulation is not satisfied by treating it as a direction that beyond the specified limit 
further borrowings, though not prohibited, are to be expended in reduction of exist¬ 
ing loans 1. Where however the loans, although in excess of the authority of the 
directors are not ultra vires, the money having been received and applied for its 
purposes, the official liquidator of the company cannot, during the winding up proceed¬ 
ings, reduce the balance outstanding at the date of liquidation by disputing the 
liability of the company to pay the whole sums advanced 1. The words “for the time 
being” do not mean “when the claim is made.” The regulation in terms fixes the limit 
at any time 2. 

74. The directors shall duly comply with the provisions 
of the Indian Companies Act, 1913, or any statutory modifica¬ 
tion thereof for the time being in force, and in particular with 
the provisions in regard to the registration of the particulars of 
mortgages and charges affecting the property of the company 
or created by it, and to keeping a register of the directors, and 
to sending to the registrar an annual list of members, and a 
summary of particulars relating thereto and notice of any 
consolidation or increase of share capital, or conversion of 
shares into stock, and copies of special resolutions and a copy 
of the register of directors and notification of any changes 
therein. 

75. The directors shall cause minutes to be made in books 
provided for the purpose— 

(a) of all appointments of officers made by the direc¬ 
tors ; 

( b ) of the names of the directors present at each meet¬ 
ing of the directors and of any committee of the 
directors ; 

> (c) of all resolutions and proceedings at all meetings 

of the company, and, of the directors, and of 
committees of directors *, 

and every director present at any meeting of directors or com¬ 
mittee of directors shall sign his name in a book to be kept for 
that purpose. 

*• I? r** w at xi (B ? mbay ) Lld * v * M - T * Ltd - U938] p - c - 159 » l 1938] Bom ' 421 ’ 

V/* W • IN • ( JJ« 

2 * LtA v * E. D. Sassoon Co. [1936] B. 62, 37 Bom. L. R. 

y/o, 161 LC. 126, 
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A director who is present at a board meeting at which the minutes of a previous 
Responsi- meeting are confirmed, even though he be a party to this confirmation, is 

director* ^ thereby made res P onsibIe for what was done at such previous board 

meeting 1. 

As to notice of matters referred to in minutes read at a meeting in which a director 
Notice. was present see the cases noted below 2. 

See notes to s. 83. 


The Seal. 

76. The seal of the company shall not be affixed to any 
instrument except by the authority of a resolution of the board 
of directors, and in the presence of at least two directors and 
of the secretary or such other person as the directors may 
appoint for the purpose ; and those two directors and secretary 

or • °l l r P erson as aforesaid shall sign every instrument to 
which the seal of the company is so affixed in their presence. 

A document will be regarded as a forged one if the seal is affixed to it without 
the authority of a resolution of the board 3. If the seal be affixed under the authority 
Seal with- a board meeting at which a quorum is not present, the execution will, 
out autho- as between the company and persons who had not notice of the irregularity, 

be good 4 ; but if the seal has been wrongfully affixed the company will 
not be bound 5. Negligence of a company for the purpose of an estoppel must be such 
negligence as is immediately connected with the act by which the loss arises 6. As 
affixing the seal is not a matter in which normally a single director would have power 
to act without the authority of the board, a person is not relieved from the obligation to 
inquire whether the formalities required by the article has been complied with 7. 

Any person who has power to manage the affairs of the company has power to affix 
the seal 8. A contract to refer to arbitration any dispute which might arise between a 
company and an individual is not illegal, because it is not under the company’s seal 9. 

An agreement 10 or a mortgage deed 11 does not require seal. If a document 
under seal is not necessary, then a mere defect in the manner of affixing the seal will not 
render the document invalid (see notes 10 &. 11.) 

See notes to ss. 29 and 88. 


1 . 

2 . 

3. 

4. 


5. 

6 . 


7. 

8 . 

9. 

10 . 

11. 


Lands Allotment Co. [1894] 1 Ch. 616. 

629 644 C V ' Mas ° n [1875] 20 Eq ‘ 225 » cf * National Bank of Wales [1899] 2 Ch. 
h R i e Jn V ; G ^ eat PingaU Consolidated [1906] A.C. 439 ; South London Gref 

rOMnl "f e ni° urse Ltd y ake tI931 l 1 Ch- 496, 144 L.T. 607. 

County of Gloucester Bank v. Rudry Merthyr Co. [1895] 1 Ch. 629 ; the 
applicable*^ R ° Va Bntish Bank v - Turquand [1856] 6 E. & B. 327 will be 
See note 3 above. 

Bank of Ireland v. Evans’s Charities [1855] 5 H. L. C. 389 ; Staple of England 
Brothers [1891^0. 21 «■' R D ‘ 160 ! Bank of England v. Vagliano 

Sooth London Greyhound Race Course Ltd. v. Wake (supra). „ , 

[18961 2 Ch a 93 m8 C °' 118671 3 Ch ' App 105 ! Bl gg" staff v - Rowatt’s Wharf 

ProKo e |K SU8a n W T k Au N i ,ri Mia H915] 37 All. 273, 13 A. L. J. 312. 

I C 545 V ‘ R ° ad ° l s * Ltd * t 1 930] C. 782, 57 Cal. 1101, 34 c. W. N. 570,127 

Dehra Dun Mussorie E. Tramways Co. y. Jagamander [1932] A. 141, IM3H 
A. L. j. xUio, 134 I. C. 244. 
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Disqualifications of Directors * 

77. The office of director shall be vacated if the director— 

(a) fails to obtain within the time specified in sub-section 
(i) of section [ 85 ] of the Indian Companies Act, 1913 , 
or at any time thereafter ceases to hold , the share quali¬ 
fication , if any , necessary for his appointment ; or 

( b ) is found to be of unsound mind by a Court of compe¬ 
tent jurisdiction ; or 

(c) is adjudged insolvent ; or 

(d) fails to pay calls made on him in respect of shares held 

by him within six months from the date of such calls 
being made ; or 

(e) without the sanction of the company in general meeting 
accepts or holds any office of profit under the company 
other than that of a managing director or manager or a 
legal or technical adviser or a banker ; or 

(/) absents himself from three consecutive meetings of the 
directors or from all meetings of the directors for ct 
continuous period of three months t whichever is longer } 
without leave of absence from the board of directors ; or 

(■ g ) accepts a loan from the company ; or 

(h) is concerned or participates in the profits of any 
contract with the company ; or 

(i) is punished with imprisonment for a term exceed¬ 
ing six months : 


Provided, however, that no director shall vacate his office by 

reason of his being a member of any company which has enter- 

e d into contracts with or done any work for, the company of 

which he is director, but a director shall not vote in respect of 

any such contract or work, and if he does so vote, his vote shall 
not be counted. 


By the Companies (Amendment) Act, 1936, the original clauses (e) and (f) have 
been re-lettered as clauses (h) and (i) respectively and for clauses (a) to (d) the new 
clauses (a) to (g) have been substituted. The original clauses (a) to (d) were as follow : 


(a) 

(b) 

(c) 

(d) 


Com^aSe^Act/l^O^ o* ^ ° f 8eCti ° n 85 of the Indian 

metnber° hnlSI partne f‘ J} is > or the firm of which he is a 

excent that- nf m 3ny office °f profit under the company 

except that of managing director or manager ; or 

is adjudged insolvent; or 

is found lunatic or becomes of unsound mind ; or. 
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la cl. (a) the figure within square brackets has been substituted for the figure “84” 
by the amending Act II of 1938, as figure “84” was a mistake. 

See the new s. 86 I. . c 


Directors 
appointed 
for a defi¬ 
nite pe¬ 
riod. 


A company whose directors are appointed for a definite period has no inherent 
power to remove them before the expiration of that period. If the articles 
contain no power to remove directors before the expiration of their period 
of office, but if they authorize the shareholders by special resolution to alter 
any of the articles, there must be a separate special resolution altering the 
articles so as to give power to remove directors before a resolution can be 
passed to remove any of them 1. 

Subject to the articles of association a director is entitled to resign his office and 
cannot withdraw his resignation without the company’s consent 2. After 
Resigna- his re3 i gnat ion has been accepted by the board a director ceases to be liable 

ClOIl* 

for any report made or dividend declared, even though he be named as a 
director in the report 3. Where the articles provide that the office of a director should 
ipso facto be vacated if by notice in writing to the company he resigns his office, oral 
resignation is sufficient. “I see no reason in law,” observed Bennett J., “why the con¬ 
tract of service between the company and its directors should not be terminated by the 
same means as that by which the contract of service between two individuals may be 
terminated, and I see no ground in law for saying that where a written contract has been 
made for service which requires a written notice on either side before it can be terminated, 
it cannot be terminated by word of mouth by mutual consent between the parties 4. 

Where the articles provide that a director’s office will be vacated on his absenting 
Absence himself from board meeting for a certain period, the expression “absenting 
from board himself’ means being absent voluntarily or deliberately 5. Time doesnof 
meeting. begin to run until a meeting has been held which he should have attended 6. 

Where the articles provide that a director shall vacate his office on the happening 
Happening of a specified event, the office falls vacant on the happening of such an 
fied event". cvent and company cannot waive the event or condone the act 7. 


Cl. (a). See s. 85 and notes thereto. 

Cl. (c). In order that a director should be insolvent within the meaning of this 
regulation it is not necessary that there should be a definite act of insolvency 
done on a particular day from which it can be said that the insolvency 
dates ; it is sufficient if there is evidence from which the Court can 
that the director is insolvent 8. If a director becomes financially insolvent and a*^ s 
his creditors to accept a composition, he is to be regarded as an insolvent within the 
meaning of the regulation 9. 


Insol¬ 

vency 


1. Towcts v. African Tug Co. 11904] 1 Ch. 558. 

2. Glossop v. Glossop [1907] 2 Ch. 370,374-75. _ 

3. National Bank of Wales [1899] 2 Ch. 629 ; in H. L. sub nom. Dovey v. Cory 

[1901] A. C. 477. 

4. Latchford Premier Cinema v. Bnnion [1931] 2 Ch. 409 (410). 

5. Mack’s Claim [1900] W. N. 114. 

6. Me Connell’s Claim [1901] 1 Ch. 728. 

7. Bodega Co. [1904] 1 Ch. 276. el , v a 

8. London &. Counties Assets Co. v. Brighton Stc. Picture Palace [1915] * 

493 ; Harold Sissons Sc Co. v. Sissons [1910] 54 S. J. 802. * -r 

James v. Rockwood Colliery Co. [1912] W. N. 263, 28 T. L. R. 215,10o i- * 
128* 


9 . 
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Cl. (e). Where the articles provided that a director should ipso facto vacate his 
office if he accepted or held any other office under the company except 
that of the managing director or manager, a resolution appointing two of 
the directors to act as solicitors of the company did not disqualify them 1. 
But if a director hold the office of a paid trustee of a debenture deed, that 
will disqualify him 2. A secretary, if elected a9 a director, may act as such if he cease 
to receive the salary of the post of secretary 3. 


Holding 
any other 
office of 
profit. 


Cl. (h). In the absence of a provision in the articles a director is precluded from 


Participa- 
tionin pro¬ 
fits of a 
contract. 


partaking any benefit from a contract which requires the sanction of his 
board 4, and if he makes any profit he must account to the company 4. 
It makes no difference that the profit is one which the company itself could 
have obtained 5. 


As to the meaning of the expression profits of any contract” see the cases noted 
Meaning of below 6. A director’s office is vacated if he is concerned in any such 
“profits.” contract, although no profits arise therefrom 7. A director is entitled to be 
heard on the question whether his office has been vacated 8. 


When does 
the disqua¬ 
lification 
cease. 


The disqualification ceases as soon as the transaction is completed, 
and the director may be re-elected 9. 

See notes to s. 83 B. 


Rotation of Directors . 

78. At the first ordinary meeting of the company, the 
whole of the directors shall retire from office, and at the ordinary 
meeting in every subsequent year, one-third of the directors for 
the time being or, if their number is not three or a multiple of 
three, then the number nearest to one-third shall retire from 
office. 


The articles of a company other than a private company which is 
diary company of a public company shall be deemed to contain this 

s. 17(2). 


not the subsi- 
regulation ; see 


Where besides the governing director and the managing director (who were not to 
Retire- retire according to the articles of association of the company) the number 

ment of of ordinary directors was reduced to two only, neither of the latter was 

directors. bound to retire from office at the ordinary general meeting 10. 


1. Harper’s Ticket Issuing Co. [19121 W. N. 263, 29 T. L. R. 63. 

2. Astley v. New Tivoli [1899] 1 Ch. 151. 

3. Iron Ship Coating Co. v. Blunt [1868] 3 C. P. 484. 

4. Imperial M. C. Assn. v. Coleman [1870] 6 Ch. App. 558, 566, on appeal 6 H. L. 
189 ; Gluckstein v. Barnes [19001 A. C. 240. 

5. Boston &.c. Co. v. Anseli [18881 39 Ch. D. 339 ; Erskine v. Sacks [1901] 2 K. B. 
504, 517. Contrast Jubilee Cotton Mills [1923] 1 Ch. 1 ; see aho Transvaal 
Lands Co. v. New Belgium Co. [1914] 2 Ch. 488. 

6. Todd v. Robinson [1885] 14 Q.. B. D. 739 ; Bodega Co. [1904] 1 Ch. 276 ; Cory v. 
Harrison [19061 A. C. 274 ; Norton v. Taylor [1906] A. C. 378; Holden v. 
Southwork Corpn. [1921] 1 Ch. 550. 

7. Star Steam Laundry v. Dukas [1913] W. N. 39, 108 L. T. 367. 

8. Turnbull v. West Riding Club [18941 W. N. 4, 70 L. T. 92. 

9# Re Bodega Co. (supra)* 

10* David Moseley & Sons [1939] 1 Ch. 719. 
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Where by the provisions of the articles directors retire from office at an ordinary 
Effect of general me eting, failure to hold such a meeting will prevent their re-elec- 
failure to tion > their retirement dating from the last day in the year in which a general 

rafm 86 ” 1 2 3 4 5 6 7 * meeting COuld have been held 1- The word “directors” does not include 

j ng< * de facto directors or subscribers to the memorandum of association. 

It applies only to directors who have been duly appointed under the 

articles. 2. 

Where additional directors are appointed in accordance with provisions similar 
Addition- to tbose under reg. 85, the whole number of directors of whom a propor- 
al direc- tion is to retire does not include the additional directors who hold office 
tors. until the ordinary general meeting 3. 

See notes to reg. 82. 


79. The directors to retire in every year shall be those 
who have been longest in office since their last election, but as 
between persons who became directors on the same day those 
to retire shall (unless they otherwise agree among themselves) 
be determined by lot. 

Regulations 78 to 82 shall be deemed to be contained in the articles of all compa¬ 
nies other than private companies which are not subsidiaries to public companies; 
see s. 17(2). 


80. A retiring director shall be eligible for re-election. 

See notes under reg. 79. 

81. The company at the general meeting at which a direc- 
tor retires in manner aforesaid may fill up the vacated office by 
electing a person thereto. 


See notes under reg. 79. 

If the company can, under the articles, only appoint persons recommended by the 
Recom- board, the recommendation must be made by a properly constituted board 

mended meeting 4. It is not enough that a majority of the board being present 

y oar . aggent to the appointment 4. 

Where a notice stated that certain resolution would be passed “with such amend- 
^ ^ ments as should be determined upon” including a resolution to appoint 

ment. three named persons as directors, it was competent for the company to add 

three other persons by way of amendment 5. 

At an election of directors, if a poll is demanded, a return of the poll jnustbe 
P°H. taken to be good unless the question is raised before a proper tribunal 6. 

AVhere under the articles directors are to be appointed at a general meeting, a® 
Illegal ag- agreement made by the directors by which directors are to be imposed upon 
reement. the shareholders by another company is illegal 7. 


1. Consolidated Nickel Mines [1914] 1 Ch. 883. 

2. John Morley Building Co. v. Barras [1891] 2 Ch. 386. 

3. Eyre v. Milton Proprietary Ltd. [1936] 1 Ch. 244 C. A. 154 L. T. 120. 

4. Barber’s case [18771 5 Ch. D. 963. 

5. Betts & Co. v. Macnaghten [1910] 1 Ch. 430. 

6. Wandsworth Gas Co. v. Wright [1870] 22 L. T. 404- 

7. James v. Eve [1873] 6 H. L. 335. 
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Where the articles provided that a member could not be elected a director unless 
Intention written notice of the intention in that behalf were given to the company 

—written 86 n0t ^ e9S C ^ an ^ ^ ay9 ^ e ^ ore t ^ e day e l ecti o n of directors, a notice given 
notice. M days before the adjourned meeting was held to be sufficient 1. 


82* If at any meeting at which an election of directors 
ought to take place, the places of the vacating directors are not 
filled up, the meeting shall stand adjourned till the same day 
in the next week at the same time and place, and, if at the 
adjourned meeting the places of the vacating directors are not 
filled up, the vacating directors or such of them as have not 
had their places filled up shall be deemed to have been re-elected 
at the adjourned meeting. 

See notes under reg. 79. 

This regulation does not apply to de facto directors 2, nor where no meeting is held 

Where in- at all in breach of the regulations and s. 76 3. 
applicable. 


If for any reason the first or the adjourned meeting does not proceed validly to fill 
Where up the places of the vacating directors, they will continue in office 4. In 

not*fiUed 3UC ^ a ca3e there is no vacancy to which a successor can be elected 5. 

up. 


Where the articles provided that the directors should be elected annually at a 
general meeting, it was held by B. B. Ghose and Garlick 1J. that so long as the general 

meeting was not held, the directors elected at the previous general meeting 
cific Relief wou ^ continue in office 6. It was further held in this case that a declaration 
Act. coulc * not be made under s. 42 of the Specific Relief Act I of 1877 to the 

effect that the directors elected in the previous year were no longer directors 
of the company and that all acts done by them were illegal and void, because the plaintiff 
did not in such a suit claim to be entitled to any legal character or to any right as to any 
property which had been denied. It was also held that such a declaration ought not to 
be made by the Court in the exercise of its discretion 7. 


83. Subject to the provisions of sections 83A and 83B of the 
Indian Companies Act, 1913 the company may from time to time 
in general meeting increase or reduce the number of directors, 
and may also determine in what rotation the increased or 
reduced number is to go out of office. 

The words in italics have been inserted by the Companies (Amendment) Act, 

1936. 


See notes to reg. 68. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


92 


Catesby v. Burnett [ 19161 2 Ch. 325. 

John Morley Building Co. v. Barras (supra). 
See notes to reg. 78. 

Ex p. Kennedy [1890] 44 Ch. D. 472, 482. 

Holt v. Catteral [1931] 47 T.L.R. 332. 

Kai ash v. Jogesh [1928] C. 868, 37 CtW.N. 108 
K-ailash v. Jogesh (supra). 


a ;■ 



/ 


» 



730 


INDIAN COMPANIES ACT 


t Reg. 85 


84* Any casual vacancy occurring on the board of directors 
may be filled up by the directors, but the person so chosen shall 
be subject to retirement at the same time as if he had become 
a director on the day on which the director in whose place he 
is appointed was last elected a director. 

The election of a person as a director by the directors entitles him to hold office till 
the next general meeting, while if he is elected at a general meeting, he is entitled to 
hold office for three years under reg. 78 1. 

As to what are casual vacancies see the case noted below 2. 

A casual vacancy means in general any vacancy occurring by death, resignation or 
bankrupcy and not by effluxion of time 3. 

A casual vacancy may be filled up either by the directors or by the general 
meeting 4. 

85. The directors shall have power at any time, and from 
time to time, to appoint a person as an additional director who 
shall retire from office at the next following ordinary general 
meeting, but shall be eligible for election by the company at that 
meeting as an additional director. 

Under this form of articles the directors only have the power of appointing 
additional directors 5. But if the company in general meeting has a 
di^ctors?^ concurrent power 6 under the articles or if owing to deadlock there is no 

board capable of making the appointment 7, a general meeting can elect 
additional directots. 


Art. 148 of the articles of association of a company was in terms similar to teg* 

82 ante and art. 151 was a combination of regn. 83 and the present regulation. Undet 
art. 151 the board of directors co-opted six persons as directors who were under that 

article to hold office only until the next following ordinary general meeting at which 

they were to retire, bur could be re-elected. At such ordinary general meeting only 
two out of the retiring directors were re-elect_d, but nothing was said about the 
co-opted directors and no election in their place was mooted or effected. It was e ’ 
(1) the vacancy created by the retirement of a co-opted director was precisely the 
same as that created by the retirement of the shareholders* director and therefore 
Art. 148 applied to the co-opted directors ; (2) the provisions of art. 148 not 
mandatory the six co-opted directors must be deemed to have been re-elected wit 
the meaning of art. 148 by virtue of a notional adjourned meeting and a notions^ 
appointment 8. It is however submitted with great respect that art. 148 (correspo ^ ^ 
to reg. 82) seems to apply only to directors elected by the shareholders or appomte ^ 
the articles of association and not to directors co-opted by the board of directors 


1. Gur Prasad v. Rameshwar [19331 A. 344, [1933] A. L. J. 290, 143 I. C. 7. 

2. Compagnie de Mayville y. Whitley [1896] 1 Ch. 788. 

3. Srinivasan v. Watrap [1932] M. 100. , D v Ta- 

4. Munster v. Cammel Co. [1882] 21 Ch. D. 183, 188 ; Isle of Wight 
hourdin [1883] 25 Ch. D. 320. But see cases noted under the following 
tion. 

5. Blair Open Hearth Furnace Co. v. Reigart [1913] 108 L. T. 665. 

6. Isaacs v. Chapman [1915] W. N. 413, [1916] W. N. 28. 

7. Barron v. Potter [1914] 1 Ch. 895 ; Foster v. Foster [1916] 1 Ch. 532. 

8. Sati Nath v. Suresh Chandra [1941] C. 136, [1940] 1 Cal. 560. 
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the power to do this latter act i9 given by a subsequent article as a temporary 
measure. 

Where the articles provided, “The governing directors shall have power from 
time to time and at any time to appoint and remove at will additional directors”, on the 
construction of the articles it was held that this power was to be exercised by ail the 
governing directors and the words “governing directos” were not equivalent to a “majority 
of the governing directors.” The rule of corporation law (laid down in Grindley v. Barker 
6 T. R. 388) that when a duty is delegated to a body of persons those persons can act at a 
meeting does not apply to the case of articles of associations of companies incorporated 
under the Companies Act 1. 

See notes to s. 83 B and to regulations 68 and 72 ante. 

86 * The company may by extraordinary resolution remove 
anyjdirector before the expiration of his period of office, and 
may by an ordinary resolution appoint another person in his 
stead *, the person so appointed shall be subject to retirement 
at thfc same time as if he had become a director on the day on 
which the director in whose place he is appointed was last 
elected a director. 

A company, whose directors are appointed under its articles for a definite period, 
Removal ^ as no inherent power to remove them before the expiration of the period 

without first altering the articles ; even a special resolution for removal will 
not be effective 2. 


of direc¬ 
tors. 


Where the articles provide that a company may remove any director “for negli¬ 
gence, misconduct or any other reasonable cause”, it is the general meeting which can 
judge whether the cause is reasonable or not, and in the absence of a fraud the Court 
will not interfere with the decision of the general meeting 3. 

A director who has been excluded from board meetings by his co-directors has the 
Exclusion, right to compel them to admit him 4. 

Proceedings of Directors. 

87* The directors may meet together for the despatch of 
business, adjourn and otherwise regulate their meetings, as they 
think fit. Questions arising at any meeting shall be decided by 
a majority of votes. In case of an equality of votes, the chair¬ 
man shall have a second or casting vote. A director may, and 
the secretary on the requisition of a director shall, at any time, 
summon a meeting of directors. 


1. Perrot &. Perrot, Ltd. v. Stephenson (19341 Ch. 171. 

2. Imperial Hydropathic Hotel Co. v. Hampson [1883] 23 Ch. D. 1 ; Howden v. 
Yorkshire Miners’ Association (19031 1 K. B. 308, 338 ; Boschoek &_c. Co. v. Fuke 
[1906) 1 Ch. 148; Thomas Logan Ltd. v. Davies [1911] 104 L. T. 914, on 
appeal 105 L. T. 419. 

3. Inderwick v. Snell [1849] 2 Mac. &. G. 216 ; see also Hayman v. Rugby School 
[1874] 18 Eq. 28. 

4. Pulbrook v. Richmond Mining Co. [1878] 9 Ch. D. 610. 
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Directors 
cannot act 
without a 
meeting. 


Lord Justice Fry said 1 : Directors cannot think without meeting. Lord Justice 
Cozens-Hardy observed : “It was laid down by the Court of Exchequer in 
D’ Arcy v. Tamar 2 that directors must act together at a board and that it 
is not sufficient to procure the separate authority of a sufficient number of 
directors to constitute a quorum” 3. Jessel M. R., said : Where six direc¬ 
tors out of seven met in a different capacity and for a different purpose (at a 
general meeting of shareholders), such a meeting does not make them a board of 

directors” 4. 

In law a meeting of directors is not duly convened unless due notice is given to all 
the directors 5. So notice of a board meeting must be given to the 
Notice of directors 6 and a director has no power to waive his right to notice 7. But 
meeting. . f ^ director ig abroad, a meeting without notice to him will be valid 8. A 

meeting without notice to all the directors is invalid 9. Even a majority of the directors 
cannot act at a meeting of which notice has not been given to the whole body 10. 
A short notice may suffice, if the directors can attend 11. Even a verbal notice will 
do, and if the party objecting to the shortness of notice does not intervene at once, it will 

not prevail 11. 

In default of notice to all the directors, the meeting is irregular. No notice may, 
however, be necessary if the absent directors had knowledge of the meeting otherwise. 
From the mere fact that there is nothing on the record to show that notice was 
given, the Court cannot assume that the notice was not given. It is for the party 
alleging that the meeting was irregular to prove to the satisfaction of the Court t at 
notice was not in fact given to the absent directors. Generally the Court is entit e to 
assume that everything has been done regularly and in due course, in the absence ot 

evidence to the contrary 12. 

It is not necessary to state in the notice the business to be transacted at the meet 
ing 13. But if the articles require that a certain business or class of busing 
Contents should be transacted at a meeting of directors specially convened for t e 
of notice. p Ur p 0 se, the notice must specify the business 14. 

An irregularity in a meeting of directors for want of notice to all the direCt °” 
for confirming a transfer of shares does not invalidate a transfer duly ma 
Effect of k is 9ufficient if at t he date of the winding up there is upon the register a 
irregularity. trangferee who . g legally liable to the company in respect of the shares 15. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 


Portuguese Copper Mines [1889] 42 Ch. D. 160, 167. 

[1867] 2 Ex. 158. 

Haycraft Gold Reduction Co. [1900] 2 Ch. 230 at p. 235. 

Barber’s case [1877] 5 Ch. D. 963 v at p. 967. . . T t 

Ebrahim v. South India Industrials [1938] M. 962, [1938] 2 M.L.J. • 
Lyster’s case [1867] 4 Eq. 233 ; Scottish Petroleum Co. [1»^J ^ 

Portuguese Copper Mines (supra) ; Young v. Ladies Imperial Clu 

2KB 523 

Halifax Sugar Co. v. Franklyn [1890] 59 L. J. Ch. 591, 62 L. T. 563. 

Homer &cc. Gold Mines [18891 39 Ch. D. 546. 

Bank of Syria [1900] 2 Ch. 272, [1901] 1 Ch. 115. 

Browne v. La Trinidad [1887] 37 Ch. D. 1. t£ 538. 

Peninsular Life Assurance Co. [1936] B. 24, 37 
La Compagnie de Mayville v. Whitley [1896] 1 Ch. 788. 

Young v. Ladies’ Imperial Club (supra). S Ch ArP- 298. 

Peninsular Life Assurance Co. (supra) ; Symon 9 case [1870] ^ ^ n * 
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Where there were only two directors, and one did not attend a meeting duly sum¬ 
moned, but the other meeting him shortly after in the passage of his office 
whatsis? proposed the election of a third director and, an objection being made, 

declared that by his casting vote as chairman he carried the resolution, it 
was held to be valid 1. But where one director met another at a railway station and 
proposed resolutions to which the other objected, they were held not to be valid 2. 

At a board meeting the directors can take the items of business in such order as 
Agenda. they think proper, and not necessarily in the order on the agenda paper 3. 

If the previous meeting is informal, a subsequent meeting can ratify the business 
Ratification, done at the former meeting 4. 

It seems that a provision in the articles that a letter signed by all or a majority of 
Resolution t ^' e d i rectors shall have the same effect as a resolution of the board, is 

signed by valid 5. 
all direc¬ 
tors. 

A director cannot exclude a co-director from a board meeting 6. The excluded 

Exclusion director can get an injunction restraining his exclusion 7. 
from meet¬ 
ing. As to the chairman’s casting vote see notes to reg. 90. 

88 . The quorum necessary for the transaction of the busi¬ 
ness of the directors may be fixed by the directors, and unless 
so fixed shall (when the number of directors exceeds three) be 
three. 

Where the articles do not prescribe a quorum the number who usually act in con- 
Where ducting business of the company will constitute a quorum 8, or a majority 
not^fix 8 t * ie directors may form a quorum 9. Unless a quorum is present the 

quorum. business transacted is void 10. 

The quorum must not be a quorum of persons not competent to vote 10, e.g., direc- 
^ ^ tora who are interested in the contract under discussion 10 ; and the objec- 
quorum. ^° n not removcd hy dividing the business into two resolutions and 

each director voting only on the resolution affecting the other, or reducing 
the quorum to one to make the other alone to form a quorum 11. 

Presump- Where the articles provide, as here, that the quorum may be fixed by 

tion. directors, an outsider is entitled to assume that the directors have acted 

with a proper quorum 12. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


Smith v. Paringa Mines [1906] 2 Ch. 193. 

Barron v. Potter [19141 1 Ch. 895. 

U889^4 a 2 U Ch V ’D L 209 On &C * Insurancc Co# [1902] 2 K. B. 589 ; Cawley &. Co. 

Portuguese Copper Mines (supra). 

Haycraft Gold Reduction Co. (supra). 

£ / V turas GoId Ltd. [1888] 4 T. L. R. 331 ; Bainbridge v. Smith [1889] 
41 Ch. D. 462. 

Pulbrook v. Richmond &c. Co. [1878] 9 Ch. D. 610. 

Regent’s Canal Ironworks [1867] W. N. 79 ; Lyster’s case [1867] 4 Eq. 233. 

York Tramways Co. v. Willows [1882] 8 6. B. D. 685. 

Yuli v. Greymouth Point Co. [1904] 1 Ch. 32. 

North Eastern Insurance Co. [1919] 1 Ch. 198, 207. 

o°? nt rY °( Glouce8te r Bank v. Rudry Merthyr &. Co. [1895] 1 Ch. 629 ; Bank of 
Syria [1901] 1 Ch. 115 ; Cox v. Dublin City Distillery [1915] 1 I. R. 345. 
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Under this form of articles the directors may appoint a quorum of one or dele- 

Commit- gate powers to a committee consisting of one director only X. 
tee. 

The presence of a quorum does not prevent a lawfully constituted director from 

Exclusion. attendin S the board meeting or does not allow a portion of the board to 

exclude others 2. 


If the num¬ 
ber in office 
is less than 
a quorum. 


If the number remaining in office is less than a quorum it is doubtful 
whether they can act 3. It has however been held by the Rangoon High 
Court that where one of the two directors is debarred from acting, the other 
director can alone act for the company 4. 


89, The continuing directors may act notwithstanding any 
vacancy in their body, but, if and so long as their number is 
reduced below the number fixed by or pursuant to the regula¬ 
tions of the company as the necessary quorum of directors, the 
continuing directors may act for the purpose of increasing the 
number of directors to that number, or of summoning a general 
meeting of the company, but for no other purpose. 


powers 


If the articles provide that the continuing directors may act (not in the restricted 
Directors’ manner as in this regulation) notwithstanding vacancies, a number less than 

the minimum allowed by the articles can bind the company 5. 

This regulation does not validate the acts of an original board less In 
number than the minimum prescribed by the regulations—“continuing” 
means continuing after there has once been a board competent to transact 


Meaning 
of “conti¬ 
nuing.” 

business 6. 


A director may be liable to pay for the shares allotted to him or for any calls 
made thereon by a resolution to which he was himself a party as a director, although 
the resolution was not passed by a board properly constituted according to the com¬ 
pany’s articles of association. In such cases he will be estopped from denying his 
liability 7* 


90. The directors may elect a chairman of their meetings 
and determine the period for which he is to hold office ; but if 
no such chairman is elected, or if at any meeting the chairman 
is not present within five minutes after the time appointed for 
holding the same, the directors present may choose one of their 
number to be chairman of the meeting. 

The appointment of a chairman made in contravention of the articles is void, and 
Appoint- * s not con fi rmec I by mere acquiesence ; consequently where there is no 
ment of provision for a casting vote of a chairman, a resolution carried by hb 
chairman. casting vote is inoperative 8. 


1. Fireproof Doors Ltd. [1916] 2 Ch. 142 ; see reg. 91 &. notes thereto. 

2. Per Chitty J. in Harben v. Phillips [1883] 23 Ch. D. 14 at p. 26. 

3. See Bank of Syria [1900] 2 Ch. 272 ; Newhaven Local Board v. Newhave 

School Board [1885] 30 Ch. D. 351. _ 

4. Bowdens Ltd. v. British Plumbing Co. [1925] R. 241, 88 1. C. 331, 4 Bur. L.J. ~> • 

5. Scottish Petroleum Co. [1883] 23 Ch. D. 413; Compagnie de Mayville v. 

Whitley [1896] 1 Ch. 788. 6. Sly, Spink <St Co. [1911] 2 Ch. 430. 

7. York Tramways Co. v. Willows [1882] 8 Q. B. D. 685, 46 L. T. 296 ; Faure 
Accumulators Co. v. Phillipart [1888] 58 L. T. 525. 

8. Clark v. Workman [1920] 1 I. R. 107. 
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The mere appointment of a permanent director as chairman will not make him a 
permanent chairman 1. 

Where certain sums were received by the chairman on behalf of the company and 
Chairman’s capacity of its chairman and the sums were actually expended on 

liability. matters connected with the company, the chairman could not be made 
personally liable for the sums so received 2. 


91. The directors may delegate any of their powers to 
committees consisting of such member or members of their body 
as they think fit ; any committee so “formed” shall, in the 
exercise of the powers so delegated, conform to any regulations 
that may be imposed on them by the directors. 


The word within inverted commas was substituted for the word “found” by the 
Repealing and Amending Act X of 1914. 

Unless the articles authorize it the directors cannot delegate their powers to a 

Delegation committee 3 * The committee under this regulation may consist of a single 
of power director 4. By making such delegation the directors lo 9 e their power to 

mittee 3Ct the matter 5 or to contr °l the company’s affairs 6. No single 

director can bind the company unless powers have been delegated to him 
by the board under some provisions in the articles 3. 


Where a resolution of the board of directors has authorized one of the directors 
to attend to all affairs and Court proceedings, the director so authorized can file petitions 
in insolvency as such petitions involve proceedings in Court 7. 

Delegated authority will be presumed where one or two directors act in a matter 
Presump- within the scope of the ordinary business of the company 8. By the 

tion. articles of a company the directors had power to delegate to one or more 

of their body such of the powers conferred on the directors as they might consider 
requisite for carrying on of the business of the company, and to determine who should 
be entitled to sign the contracts and documents on the company’s behalf. A document 
purporting to be a guarantee was given to the plaintiffs executed by the company in this 
form . The F. E. B., Ltd., signed N. P.” N. P. was a director of the company and during 
the negotiations for the giving of the guarantee he had written to the plaintiffs signing 
the letters “for and on behalf of the company, N. P. Chairman.” Upon these facts in an 
action on the guarantee it was held that the plaintiffs were entitled to presume that the 
directors had authorized N. P. to sign contracts on behalf of the company and that the 
company was liable on the guarantee 9. 


92, A committee may elect a chairman of their meetings : 
if no such chairman is elected, or if at any meeting the chairman 


1. 

2 . 

3. 

4. 

5 . 

6 . 

7. 

8 . 
9. 


Foster v. Foster [1916] 1 Ch. 532. 

Giridhari v. Societe Beige de Banque [1938] L. 341, 178 I. C. 23. 

Howard’s case [1866] 1 Ch. App. 561. 

Taurine Co. [1884] 25 Ch. D. 118 ; Fireproof Doors Ltd. [1916] 2 Ch. 145. 

Huth v. Clarke [1891] 63 L. T. 348. 

Horn v. Henry Faulder &. Co. [1908] 99 L. T. 524. 

“l 1 ™ S' v -Mettupaiayam Narayani Bank [1940] M. 958, [1940] 2 M. L. J 
^ 20 * II94UJ M. vv. N. 990. 

Totterdale v. Fareham Brick Co. [1866] 1 C. P. 674. 

1 A Thom90n - Houston Co * v. Federated European Bank [1932] 2 K. B. 

110 Ui • 
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is not present within five miputes after the time appointed for 
holding the same, the members present may choose one of their 
number to be chairman of the meeting. 

93. A committee may meet and adjourn as they think 
proper. Questions arising at any meeting shall be determined 
by a majority of votes of the members present, and in case of 
an equality of votes, the chairman shall have a second or casting 
vote. 

94. All acts done by any meeting of the directors or of a 
committee of directors, or by any person acting as a director, 
shall, notwithstanding that it be afterwards discovered that there 
was some defect in the appointment of any such directors or 
persons acting as aforesaid, or that they or any of them were 
disqualified, be as valid as if every such person had been duly 
appointed and was qualified to be a director. 

If a person, who had ceased to be a director by the expiry of the period for which 
he was elected, enters into an agreement as director on behalf of the company with a 
third party and the other shareholders agree to ratify and carry out the terms of the 
agreement, the irregularity is cured by this regulation and the company is estopped from 
challenging the validity of the agreement on the ground that the director was not duly 
appointed 1. See s. 86 and notes thereto. 

Dividends and Reserve . 


95. The company in general meeting may declare divi¬ 
dends, but no dividends shall exceed the amount recommended 
by the directors. 

The articles of all companies shall be deemed to contain this regulation ; see s. 17(2). 

Dividend means the sum paid and received as the quotient forming the share of 

Meaning of the divisible sum payable to the recipient 2. 
dividend. 


Where by the articles power is given to the directors to declare a dividend with 

9 

Power to t ^ e 9anction of a general meeting and also to set aside out of profits a sum 


declare 

dividend. 


as a reserve fund before declaring a dividend, the shareholders in general 
meeting cannot declare a dividend 3. 

Unless the memorandum or the articles of association make a clear provision that 
the whole of the company's profits shall be divided among the shareholders, 
the company is not bound to do so 4. Whether the whole or a portion or 
what portion shall be . divided among the shareholders, are questions of 
internal management of a company and the Court has no jurisdiction to 
interfere 5. If the directors in their discretion think that a dividend should 
not be declared, the Court will not be easily induced to override their decision. The 


Company 
is not 
bound to 
divide the 
whole 
profits 


1. Joseph v. Kyanktaga Grant Co. [1935] R. 76, 156 I. C. 196. _ __ 

2. Lamplough v. Kent Waterworks [1903] 1 Ch. 575, 580'81 ; [1904] A. C. 27. 

3. Bombay Burma Trading Corpn. v. Dorabji [1886] 10 Bom. 415. 

4. Evling v. Israel &. Oppenheimer Ltd. [1918] 1 Ch. 101. 

5. Burland v. Earle [1902] A. C. 83, 95. 
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law in this respect was clearly laid down by their Lordships of the Judicial Committee 
in the following words : "Their Lordships are not aware of any principle which compels 
a joint stock company while a going concern to divide the whole of its profits amongst 
its shareholders. Whether the whole or any part should be divided, or what portion 
should be divided and what portion retained, are entirely questions of internal manage- 
ment which the shareholders must decide for themselves, and the Court has no 
jurisdiction to control or review their decisions, or to say what is a ‘fair’ or ‘reasonable’ 
sum to retain undivided, or what reserve fund may be properly required. And it makes 
no difference whether the undivided balance is retained to the credit of profit and loss 
account, or carried to the credit of a rest or reserve fund, or appropriated to any other 
use of the company. These are questions for the shareholders to decide subject to any 
restrictions or directions contained in the articles of association or bye-laws of the 

company”.“If the company may form a reserve fund or retain a balance of 

undivided profits, it must, it would seem, have power to invest the moneys so retained” 1. 
Except in the case of fraud shareholders cannot insist on the payment of dividends 
even where the profits are amply sufficient, if the directors decline to declare a dividend 2. 

Final dividend cannot be declared except at an annual general meeting at which 
p . accounts up to the prescribed date and reports thereon are submitted 3. 

of keeping ^ or t ^ ie principles upon which the accounts of a trading company should be 
accounts, kept for the purpose of showing how dividends ought to be paid, see the 

judgment of Chitty J. in the case noted below 4. 

Until a dividend is declared no class of shareholders are entitled to bring an action 
When pay- to en force payment 5. A shareholder who has with full notice or know- 

bcfenforc * edgC ^ * aCtS Teceived part the P r oceeds of an ultra vires act corn¬ 
ed, mitted by the directors—such as payment of a dividend out of capital— 

and who still retains the money, cannot, either individualiy or as suing on 
behalf of the general body of shareholders, maintain an action against those directors, 
nor can he do so even if after action and before trial he repays the moneys he has 
wrongfully received 6. 

A company may, if its memorandum or articles of association so provide, capitalize 
Capital!- profits by issuing fully paid up shares to the members, thereby transfer- 
zation of ring the sum capitalized from the profit and loss account or reserve account 
profiu - to the shate capital 7. 

When this is done the question arises whether the profits thus capitalized and 
distributed among the shareholders are to be regarded as income or capital. If a testator 
bequeaths the income of his shares in a limited company to a life tenant and the capital 
to the residuary legatee, it has been decided by the House of Lords that even where the 
accumulated profits are distributed by the company as bonus dividend which is applied 
in part payment of new shares allotted, the so-called bonus dividend is capital and the 
life-tenant is not entitled to the bonus or the new shares 8. The principle of this 

1. Burland v. Earle [1902] A. C. 83, 95 (P.C.). 

£ OI ) d Y‘ Barrow H. Steel Co. [1902] 1 Ch. 353. 

3. Nicholson v. Rhodesia Trading Co. [1897] 1 Ch. 434. 

4. Lubbock v. British Bank of South Africa [1892] 2 Ch. 198. 

Evling v. Israel &. Oppenheimer Ltd. (supra) ; Accrington Corpn. Steam 
Tramways [1909] 2 Ch. 40 ; Bond v. Barrow H. Steel Co. (supra) ; Lindley 
6th ed. p. 609. 6r Towers v. African Tug Co. [1904] 1 Ch. 558. 

o' Bridgewater Navigation Co. [1891] 2 Ch. 317 at p. 327 (Lindley L. J.). 

8. Bouch v. Sproule [1887] 12 App. Cas. 385 ; see also Ringland v. Ward [1936] 
52 T. L. R. 605 ; Motilal v. Bai Mani [1922] 46 Bom. 529, 87 I. C. 279. 

93 
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decision was applied by the House of Lords in cases where the question was whether 
dividends of a limited company declared out of its current annual profits and distributed 
in the form of shares of the company was income of the recipient for the purposes of 
super-tax, i.e., whether it was part of the recipient’s “total income from all sources” 
within s. 66 of the Finance Act (Eng.) 1909-10 or whether it was exempt from super-tax 
by reason of its having become capital 1. In Swan Brewery Co. v. Rex 2, where the 
company passed the necessary resolution to increase its capital by issuing new shares and 
transferred accumulated profits to the credit of share capital account, it was held by the 
Privy Council that the allottees were liable to pay income-tax on these shares. In 
Commissioners of Inland Revenue v. B lott, 1, the Swan Brewery Company's case was 
distinguished by the majority on the ground that the Australian Act under which it 
wa 3 decided, the word “dividend” was defined to include “advantage” and that it was 
held therein that the new shares which had been issued to the shareholders and paid out 
of accumulated reserve were “advantages” and so taxable 3. It was also held in Blott’s 
case by Viscounts Finlay and Cave that the reasoning on which the judgment in Swan 
Brewery Company's case rested was inconsistent with the decision in Bowch. v. Sproule (last 
note, last page). But in Blott’s case Lord Sumner was clearly of opinion that “what was 
said by the Judicial Committee as to the effect in law and business of a distribution of 
bonus shares was part of the decision and cannot be distinguished from the present case. 
That case did not turn on the special definition of dividend in the taxing statute of 
Western Australia” 4. He along with Lord Dunedin held that Bouch v. Sproule did 
not touch the question of income-tax 5. In Blott’s case Lord Haldane said that the 
company was dominant on the question whether the money in question was to be capital 
or income for all purposes 6. 

Blott's case was followed by the House of Lords in Commissioners of Inland 
Revenue v. Fisher’s Executors 7 in which the bonus was distributed in the form of 
debenture stock instead of preference shares as in Blott's case and the debenture-stock 
was redeemable by the company after six years. In Fisher's Executors’ case Viscount 
Cave L.C. quoted with approval the following observation of Lord Haldane made in 
Blott’s case at pp. 184-85 : “My Lords, for the reasons I have given I think that it is, as 
matter of principle, within the powers of an ordinary joint-stock company with articles 

such as those before us to determine conclusively against the whole world whether it 

will withhold profits it has accumulated from distribution to its shareholders as income, 
and as an alternative not to distribute them at all, but apply them in paying up the 
capital sums which shareholders electing to take up unissued shares would otherwise 
have to contribute. If this is done, the money so applied is capital and never becomes 
profits in the hands of the shareholders at all. What the latter gets is no dou t 
valuable thing. But it is a thing in the nature of an extra share certificate in the c°m^ 
pany. His new shares do not give him an immediate right to a larger amount ° * 

existing assets. These remain where they were. The new shares simply confer a tit ^ 
a larger proportion of the surplus assets, if and when a general distribution takes P ^ 
as in a winding-up. In these assets the undistributed profits now allocated to capita ^ 
be included, profits which will be used by the company for its b usiness but hence _ 

1. Commissioners of Inland Revenue v. Blott [1921) 2_ A. C. 171, P er Visco 
Haldane, Finlay &_ Cave (Lords Dunedin &. Sumner dissenting). 

2. [1914] A. C. 23, P. C. (the judgment was delivered by Lord Sumner). 

3. Commissioners of Inland Revenue v. Blott (supra), at p. 18o* 

4. Ibid at p. 217. 5. Ibid at pp. 205, 215, 21*. 

6. Ibid at p. 188. 7- 11926) A. C* 395. 
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aa part of its issued share capital. Such a transaction appears to me one purely of 
internal management with which, for the reasons explained by Lord Davey is Burland v. 
Earle [(1902) A.C. 83, 93], no Court can interfere.” 

These cases have recently been followed by the Judicial Committee in what looks 

like an extreme case 1* In this case the reserve fund was capitalized and distributed in 

the form of a special capital bonus by debentures credited as fully paid up. They 

were repayable at the option of the company at any time after three months’ notice 

and were in fact all redeemed at various dates prior to the end of 1933. The respondents 

were assessed to super-tax for the year ending 31st. March, 1932. Their Lordships held 

that by the transaction in question no income, profit or gain aecrued or arose to or 

were received by the assessee within the meaning of s. 4, Income Tax Act, 1922 and 

that as regards the point in issue there was no ground for distinction between the 

Imperial Act and the Indian Act. Their Lordships observed that the personal motive or 

purpose of the individual shareholders, even if they held a controlling interest in the 

company, was irrelevant, if it was made out that the company had in fact capitalized 

the accumulated profits, and for this their Lordships quoted as authority, the following 

observations of Lord Sumner himself in Fisher’s Executors case (supra at p. 411) : “In 

any case desires and intentions are things of which a company is incapable. These are 

mental operations of its shareholders and officers. The only intention that the company 

has is such as is expressed in or necessarily follows from its proceedings. It is hardly 

a paradox to say that the form of company’s resolutions and instruments is their 
substance.” 


The effect of this decision of the Privy Council in Commissioners of Income Tax, 
Bengal v. Mercantile Bank of India, 1 has however been nullified by amendment introduced 
by the Income-Tax (Amendment) Act VII of 1939. Under the new section 6A intro¬ 
duced into the Indian Income-Tax Act XI of 1922 “dividend’ includes—( a) any distribu¬ 
tion by a company of accumulated profits, whether capitalised or not, if such distribution 
entails the release by the company to its shareholders of all or any part of the assets of 
the company ; (b) any distribution by a company of debentures or debenture-stock, 
to the extent to which the company possesses accumulated profits, whether capitalised 

or not . The new section 6C of the said Act says : “ ‘I ncome’ includes anything 

included in dividend a3 defined in Clause 6A.” Therefore, as pointed out by Dr. 

Radha Binod Pal in his great work, “The Law of Income Tax in British India,” First 
Edition (1940), these definitions would now obviate the possibility of evasion of taxation 
that became possible in the case of Commissioners of Income Tax, Bengal v. The Mercantile 
Bank of India , Ltd. ( the Yule Case ) (1936) 63 I. A. 457. For a fuller discussion of the 
question see the above-mentioned work, pp. 473 to 486. 

Where a dividend, profit or bonus of 210,000 l. was credited to the appellant from 
the undistributed profits of the company and he was allotted 210,000 fully paid shares in 
proportion to his holding in the company, it was held by the Judicial Committee that, 
t at sum should be included in the assessment of his taxable income for the purpose of 
^lvMk Tax and Unemployment Relief Tax (Assessment) Act, 1933 respectively both of 
hi t * lat an ? dividend, interest, profit or bonus credited, paid or distributed 

, , y * e com P an Y from any profit derived in or from Victoria (Australia) or else- 

- y * 8 ou ^d be deemed to form part of a person’s assessable income 2. “Their 




£°t!T 86 p. n e®63 I A C 457 C T “’ Bengal v * McrcantiIc Bank of India l 19361 

744 P?C v. Commissioners of Taxes in the State of Victoria [1940] A. C. 
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Distribu¬ 
tion of 
capital 
bonus— 
duty. 


Lordships are therefore of opinion that Biott’s Case 1 is not only distinguishable from 
the present case, in view of the difference of the statutory provisions under consideration, 
but that the reasoning of the speeches is Biott’s case 1 above referred to is helpful 
in illustrating the contrast between the two cases” 2. 

In a recent case in England where a dividend was declared by an investment 
company and a cheque handed to a shareholder upon condition that the cheque should 
be immediately endorsed back to the company by way of loan, it has however been held 
that this was not a distribution of income by the company within the terms of the 
Finance Act, 1922, s. 21 as amended by the Finance Act, 1937, s. 14, and that the transac¬ 
tion was really a capitalization of the sum in question and not a distribution liable to 
be included in the assessment of the shareholder to sur-tax 3. 

Where in accordance with its memorandum of association and pursuant to a 
resolution passed at a general meeting, a company distributed to its ordinary shareholders 

out of its capital reserve and by way of capital bonus a number of fully 
paid shares and stock units which it held respectively in other companies, 
each of the transfers to the various holders of the ordinary shares of the 
company was a transfer operating as a “voluntary disposition inter vivos” 
and liable to advalorem duty 4. 

Declaraiton of a dividend creates a debt from the company and limitation begins 
Debt. to run immediately 5. 

A company does not hold its dividends as a trustee for the shareholders 6. Divi- 
To whom dends are payable to those persons whose names are on the register of 
payable. members at the time of the declaration 7. 

96. The directors may from time to time pay to the mem¬ 
bers such interim dividends as appear to the directors to be 
justified by the profits of the company. 

Meaning of ^he word “member” in this regulation includes the personal representative 
“member.” of a deceased shareholder whose name remains on the register ofmembers 8. 

Where the articles provide, as here, for payment of interim dividends, a mere 
Interim resolution of the board to pay does not create a debt as between the corn- 
dividends. P an Y an d the shareholder, and the directors are entitled to rescind the 

resolution subsequently 9. 

For meaning of the word “interim” see the case noted below 10. 

97. No dividends shall be paid otherwise than out of pro' 
fits of the year or any other undistributed profits . 

By the Companies (Amendment) Act, 1936, the words in italics have been added. 
See Introduction. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


[1921] 2 A.C. 171. 

Nicholas v. Commissioners of Taxes, supra at p. 758. 

Commissioners of Inland Revenue v. Marbob, Ltd. [1939] 2 K. B. 872. 
Associated British Engineering, Ltd. v. Commissioners of Inland Reven 

[1941] 1 K.B. 15. „ . 

Severn & Wye Ry. Co. [1896] 1 Ch. 559 ; see Drogheda Steam Packet oo. 
[1903] 1 I. R. 512. 

Tripura S. Cotton Press [1924] 46 M. L. J. 563. 

Taylor, Philips & Rickard's case [1897] 1 Ch. 298. 

James v. Buena Ventura Syndicate [1896] 1 Ch. 456, 467. 

Lagunas Nitrate Co. v. Schroeder [1901] 85 L. T. 22. 

Re Jowitt [1922] 2 Ch. 442. 
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The articles of all companies shall be deemed to contain this regulation ; see s. 17(2). 

“The law is much more accurately expressed by saying that dividends cannot be 
f>aid out of capital than by saying that they can only be paid out of profits. The last 

Meanin of cxpre " ion leac * 3 to the infer encer that the capital must always be kept up 
the article. aricl b ® represented by assets which if sold would produce it and this is 

more than is required by law 1. Perhaps the shortest way of expressing 
the distinction which I am endeavouring to explain is to say that fixed capital may be 
sunk and lost and yet that the excess of current receipts over current payments may 
be divided 2, but that the floating or circulating capital must be kept up, as otherwise 
it will enter into and form part of such excess in which case to divide such excess with¬ 
out deducting the capital which forms part of it will be contrary to law” 3. There is no 
rule of law that profit of one year’s trading could not be divided merely because on the 
profit and loss account there was a debit balance on the trading of former years 4. 

The statutes do not expressly prohibit payment of dividends out of capital, but 
their provisions are wholly inconsistent with return of capital to shareholders” 3. 
Dividends must not be paid out of capital 5, i.e., under the guise of paying dividends 
the company must not return any part of the subscribed capital to the members 6. 

The two propositions (1) that dividends must not be paid out of capital, and (2) 

don'bet ^ ivic * enc * s may on ^ y be paid out of profits are not identical but diverse, 

ween the ^ rst 19 tbe requirement of the statutes and cannot be dispensed with ; 

two ex- the latter is in Table A or the articles of the particular company and is 
presslons. one of the regulations of the company which has to be construed. A 
company which has a balance to the credit of its profit and loss accounts is not bound 
at once to apply that sum in making good an estimated deficiency in value of its capital 
assets. It may carry it to a suspense account or to reserve, and if the assets subsequently 
increase in value the amount neither has been, nor will be, part of the capital. If 

ere ore a part of that balance is used in paying a dividend that dividend is not paid 

out o capital, because the same has never become capital, although it still remains a 
“ wbetber i f has been paid out of profits or not. It has been pointed out by 
n ey L. J. in Lee v. Neuchatel Asphalte Co. 7 that there is nothing in the statute 
requiring a company to keep up the value of its capital assets to the level of its nominal 
pital. The requirement is merely negative that dividend shall not be paid out of 
capital, and the balance to the credit of profit and loss account does not automatically 
ecome part of the capital assets, because the value of the actual capital assets has 
epreciated to an amount equal to or exceeding that balance” 8. “The real question 
or determination therefore is whether there are profits available for distribution, and 

1 ( V* t0 6 an9werec * acc ofding to the circumstances of each particular case, the nature 
_^company and the evidence of competent witnesses. There is no single definition 


1 . 


2 . 

3. 

4. 

5. 


6 . 

8 . 


fain MotSrt 1118991 2 Ch ’ 629 5 Amm °™ Soda Co. v. Chamber- 
i ‘J * , 2 i 6 ; n ff X*. We3t Somerest Ry. Co. [1918] 2 Ch. 250 ; 

245 • ♦ hat o C °* r 4 J Ch ' D - 1 ; WiImer v. Macnamara [1895] 2 Ch. 

Rt ];w/ t tTl9 0 2 n 2] C 2°Ch n « “‘ 8 118961 1 Ch ' 3M ' 348 ' 

&».M. i [ *iisrrSu T isj: a \ st a 9 - «* 266 - ^ l - j - 

mc Uougall v. Jersey Imperial Hotel Co. [18651 2 H & M 528 • National 
^ll^rr^nCo^ 8781 10 g- “?• 12 ? J Holmes v Newcastk Abattoir 

243 ; re ? sLrp U89i]Tdh I?? " R ° yal Aquarium Society U9Q3J 89 L. T. 

Per Farw^lM 'R°‘ Cbamberl ®* n (supra). 7. [1889] 41 Ch. D. 1, 22. 
harwcl1 J- in Bond v. Barrow H. Steel Co. [1902] 1 Ch. 353 at p. 365. . 



742 


INDIAN COMPANIES ACT 


[ Reg. 97 


of the word ‘profits’ which will fit all cases. Take for instance Professor Marshall’s 
definition 1. ‘When a man is engaged in business his “profits” for the year are the 
excess of his receipts from his business during the year over his outlay for his business ; 
the difference between the value of his stock and plant at the end and at the beginning 
of the year being taken as part of his receipts or as part of his outlay according as there 
has been an increase or decrease in value.’ 1 am precluded from adopting this in its 
entirety by authorities which are binding on me, because in the definition ‘stock and 
piant’ obviously include both fixed and circulating capital as defined at p. 134 of the 
same treatise, as for instance the judgment of Lindley L. J. in Verner v. General & 
Commercial Investment Trust 2, where he says ‘Perhaps the shortest way of expressing the 
distinction which 1 am endeavouring to explain is to say that fixed capital may be sunk 
and lost, and yet the excess of current receipts over current payments may be divided, 
but that floating or circulating capital must be kept up. I do not understand his 
lordship to be laying down a general and universal rule that in every company fixed 
capital may be sunk and lost, but that there are companies in which that may be the 


case. All the authorities however agree, 1 think, that circulating capital must be 
kept up” 3. 

Lord Justice Fletcher-Moulton explained the meaning of the word “profits” in a 
later case 4. “ ‘Profits’ implies a comparison between the state of business 

Meaning of at two spe cific dates usually separated by an interval of a year. The 
“profits. fundamental meaning is the amount of gain made by the business during 


the year. This can only be ascertained by a comparison of the assets of the business at 
the two dates” 5. 

“If the total assets of the business at the two dates be compared, the increase which 
they show at the later date as compared with the earlier date (due allowance of course 
being made for any capital introduced into or taken out of the business in themean' 
while) represents in strictness the profits of the business during the period in question” 6. 
In the same case Lord Justice Farwell observed : “Money which has in fact resulted 

from the profits made in trading is none the less profit because it is carried over to a 

suspense account or reserve fund : if it is lost in the trading of subsequent years, there 
is an end of it; but so long as it remains in status quo , it remains as undistributed profits, 

see Lindley L. J. in Bridgewater Navigation Co. [1891] 2 Ch. 317” 7. 

Profit does not necessarily mean any amount actually netted. It only mean9 that, 
that is the amount by which the credit side exceeds the debit side in the accounts as 
appearing in the company’s books. Till an account is finally settled this sort of pro 
may be merely on paper. Until a business is actually wound up any statement as to 
profit is partly fact and partly an estimate. In most cases it is impossible to attain 
exactitude in ascertaining the profits of a business because such profits are natura y 
dependent upon the valuation of the assets of the concern. The proper ascertainment 
of profits in the case of a company is of great importance only in order to avoi te 
possibility of payment of dividend wholly or partly out of capital which is stric 
forbidden. If that is guarded against and there is no idea of declaring a divi en , 


1. Principles of Economics Vol. 1, p. 142. 

2. [18941 2 Ch. 239, 266. 

3. Bond v. Barrow H. Steel Co* (supra) at pp. d> Joo. 

4. Spanish Prospecting Co. [1911] 1 Ch. 92 C. A. 

5. Ibid p. 98. qq 

6. Per Fletcher-Moulton L. J. in the previous case at p. W 

7. Ibid at p. 106. 
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showing of profit on paper may not be so vitally mistaking the position of the company 

after all 1. y 

“Net profits” of the business for a year is the excess of the receipts for the year 

What are ° V * r the CU "* nt cxpens ' s and outgoings of the same year, i. e., the fund 
net profits. which for that year is ca P able of being lawfully applied by the company to 

the payment of dividend. As a matter of law that fund could only be 
arrived at after deducting the excess profits duty which is a debt of the company to 
the Crown 2. 

“So long as such a company”, observe their Lordships of the Judicial Committee, 

“is a going concern and is not restricted as to the profits out of which it may pay 
dividends, it may distribute as dividend to its shareholders the excess of its revenue 
receipts over expenses properly chargeable to revenue account. The balance to the 
credit of profit and loss account may in many cases be divided as dividend even if the 
company’s capital account is in debit and such a distribution by way of dividend would 
J>nma facie be ‘income or profits’ of the trust share and belong to the tenant for life” 3. 

Dividends presuppose profits of some sort and this is unquestionably true. But 
Ambi- t ^ e word ‘profit’ is hy no means free from ambiguity” 4. The question of 

guous. what is profit available for dividends depends upon the result of the whole 

account fairly taken for the year, capital as well as profit and loss, and though dividends 
may be paid out of earned profits in proper cases notwithstanding a depreciation of 
capital, a realized accretion to the estimated value of one item of capital assets cannot be 
deemed to be profit divisible amongst the shareholders without reference to the whole 
accounts fairly taken 5. But where sufficient assets would be left to answer the paid up 
capital, a realized profit on capital asset can be divided unless forbidden by the articles 6. 

It is clear I think that an appreciation in total value of the capital assets, if duly 
realized by sale or getting in of some portion of such assets, may in a proper case be 
treated as available for purposes of dividend” 7. 

Although the question of the payment of dividend out of capital was discussed 
LordT ^ tlie Court Appeal in the case of the National Bank of Wales 8, the 

served House of Lords reserved their opinion on this important question 9. 

their Lord Halsbury said: “What are profits and what is capital may be a 

opinion. difficult and sometimes an almost impossible problem to solve” 10. 

In the same case X l Lord Macnaghten gave the following warning : “I do not 
think it desirable for any tribunal to do that which Parliament has abstained from 

° that is, to formulate precise rules for the guidance or embarrassment of business 
men in the conduct of business affairs” 12. 

But the observations of their Lordships in Dovey v. Cory cannot be considered 
Previous ™ having overruled or qualified 13 the previous decisions of the Court of 
decision. Appeal in the cases noted below 14. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
10 . 
12 . 
14. 


Karachi Bank v. Shewaram 11933] S. 12. 33 Cr. L. J. 891, 140 I. C. 31. 

£tent Castings Syndicate v. Etherington [1919] 2 Ch. 254. 

piiv^ 5f rm r an , ent Tf“ 8tce Co * 119301 p - c - 302 < 305 )> f 19301 a.l.j. 1347 . 

rer undley L.J. in Verner v. General Investment Trust, infra at p. 266. 

Foster v. New Trinidad &.c. Co. [1901] 1 Ch. 208. 

Cross v. Imperial C. G. Assn. [1923] 2 Ch. 553. 

riRQQl ?‘ou C ^I rinldad & - c< Co * (su P ra) P« r Byrne J. at p. 212. 

, 18991 2 Ch. 629. 9. Dovey v. Cory [1901] A. C. 477. 

iLii 11- Dovey v. Cory (supra). 

ioia p. 488 . 13 Ammonia Soda Co. v. Chamberlain [1918] 1 Ch. 266. C. A. 

*1 m .4 i ,C°* Onfra) ; Verner v. General Trust Co. (infra) 

and National Bank of Wales [1899] 2 Ch. 629. 
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An ordinary .trading company may lawfully pay a dividend out of current profits 
Dividend without setting aside a sum sufficient to cover depreciation in the value of 
may be the fixed capital 1. “It is not possible for the Court to say that the law 

of current prohibits a limited company, even a limited banking company, from paying 
profits. dividends unless its paid up capital is intact” 2. 


Lord Justice Kay held : “Any income received may be divided, whether part of 
the capital is lost or not. At present I do not know of any law to prevent this, and it 
might be difficult to provide such a law without unduly interfering with the liberty of 

commercial proceedings” 3. 

The Companies Act does not, nor does the general law, prohibit a company 
from distributing the clear net profits of its trading in any year unless its paid up 
capital is intact or until it has first made good all trading losses incurred in previous 

years 4. 

Again Lord Justice Lindley observed : “There is no law which compels limited 
companies in all cases to recoup losses shown by the capital account out of the receipts 
shown in the profit and loss account, although care must be taken not to treat capital 
as if it were profit” 5. Directors are not bound to set aside a portion of the profits as 
a sinking fund 6, but it is safe for them to make some provision for making good the 
loss of fixed capital before paying away profits as dividend 7. 

If there is a reserve fund also an interest adjustment account or suspense 
account sufficient to cover the bad and doubtful debts, a company would be justified 
in declaring a dividend out of profit; and under such circumstances the company 
would be justified in carrying to profit and loss account interest on bad and doubtfol 

debts not actually realised 8. 

“Moreover when it is said and said truly that dividends are not to be paid out o 
capital, the word ‘capital’ means the money subscribed pursuant to the 

Meaning of memorandum of association or what is represented by the money. Accre- 
“capital.” t . on3 £o that capital may be realized and turned into money, which may 

be divided amongst the shareholders, as was decided in Lubbock v. British Bank of ™ 
America [1892] 2 Ch. 199” 9. As to the distinction between the fixed capital a 

lating capital see notes to s. 6, sub-s. (I) (v). 

Moneys paid in respect of shares in a limited company may be income or corpus 
of a settled share according to the procedure adopted, i. e., accor i g 
Income v. the moneys are pai d by way of dividend before liquidation or are pai Y 

corpus. way of surp i u9 assets in a winding up. Each process might appear o 

involve some injustice, the former to the remainder man the latter to t e tena 
for life 10. _ 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 


Kingston Cotton Mills [1896] 1 Ch. 331. 

Per Lindley L. J. in National Bank of Wales (supra)- 
Verner v. General Investment Trust [1894] 2 Ch. 239 at p. 270. 

Ammonia Soda Co. v. Chamberlain (supra). 

Verner v. General Investment Trust (supra) at p. 207. Asohalte Co 

Verner v. General Investment Trust (supra) ; Lee v. Neuchatel Asphalt 

[1889] 41 Ch. D. 1. 


S. C 12, 33 Cr. L. J. 891, 140 I. C. 31 follow^ 


1 i S I | “ - — 

Bond v. Barrow H. Steel Co. [1902 
Karachi Bank v. Shewaram [1933j ~ 

Clifford v. Emp. [1914] 15 Cr. L. J. 80 F. B 22 I. C. 432 F. B. 

Verner v. General I. Trust (supra) at p. 265. L . j. 1347. 

Hill v. Permanent Trustee Co. [1930] P. G. 3U2 UUjJi U* j 
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The question whether a company has profits available for distribution must be 
Each case answered according to the circumstances of each particular case the nature 

on P Us dr" P ' ° f the C ° mpany and evidence of competent witnesses 1. Although in 

cumstances. SOme Cases fixed capital ma Y be sunk and lost without precluding a payment 

of dividend, circulating capital must be kept up 1. 

“A company which has a balance to the credit of its profit and loss account is not 
Profit m bound at once to apply that sum in making good an estimated deficiency 
be carried 7 in Value of itsca P ital assets. It may carry it to suspense account or to 
to suspense reserve, and if the assets subsequently increase in value, the amount neither 

reservf ^ h “ ***** ^ Wil | be Part ° f thc CapitaL If > therefore, a part of that 
fund. balance is used in paying a dividend, that dividend is not paid out of 

capital, because the sum has never become capital although it still remains 
a question whether it has been paid out of profits or not” 2. 

In the undernoted case where the directors of a company owing and operating steam 
trawlers sold some of their vessels for sums largely exceeding the values at which they 
stood in the balance sheet, carried the proceeds to suspense account and distributed them 
as cash bonuses to the shareholders, it was held that not having been capitalized by the 
issue of bonus shares increasing the total capital, the payments were income 3. 

This subject was first elaborately discussed by eminent Judges in Lee v. bJeuchatel 
Keeping Asphalte Co. 4, where it was held that a company was under no obligation 
assets up to keep the value of its assets up to the nominal amount of its capital, and 

the payment of a dividend was not to be considered a return of capital 
merely on the ground that no provision had been made for keeping the 
assets up to the nominal amount of capital. 

There is nothing in the Companies Act to prohibit a company formed to work 
Case of ^^wasting property as, e.g., mine or a patent, from distributing as dividend 

“wasting * C exce39 tbe proceeds of working above the expenses of working, nor 
property.” to lm P° sc on the company any obligation to set apart a sinking fund to 

meet the depreciation in the value of the wasting property. If the expenses 
ing exceed the receipts, the accounts must not be made out so as to show an 
pp ent profit and so enable the company to pay a dividend out of capital, but the 

sion of the profits without providing a sinking fund is not such a payment of divi- 
dends out of capital as is forbidden by law 5. 

If a company is formed to acquire and work a property of a wasting nature, for 
amp e a mine, a quarry or a patent, the capital expended in acquiring the property 

K re ^ arded as sunk and gone, and if the company retains assets sufficient to pay 
e ts, it appears to me that there is nothing whatever in the Act to prevent any 
cess of money, obtained by working the property over the cost of working it, from 
g ivided amongst the shareholders and this in my opinion is true although 

diminish^d”^ 0 ^ pr ° pert ^ * tse ^ * 3 so ^» an d in some sense the capital is thereby 

o £ ^ * 9 notb * n E * n t ^ le Act which says that dividends are only to be paid out 

P t8 * ^ bere is a provision to that effect in Table A, and that rather favours the 

^ r 5 er v. General Investment Trust, supra. 

1 J » ln Bo r nd £ Barrow H. Steel Co. (supra) at p. 365. 

Jif i« 119281 Ch - ^ 

Per Lindley L. J. in Lee v. Neuchatel Asphalte Co. [1889] 41 Ch. D. I, at p. 24. 


to nomi 
nal capital 
is not ne¬ 
cessary. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
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Company 
is not deb¬ 
tor to ca¬ 
pital. 


view that the matter of how profits are to be divided and dealt with, and out of what 
fund dividends are to be declared, is a matter of internal regulation” 1 . 

“But still there is this firmly fixed that capital assets of the company are not to 
Payment of be applied for any purpose not within the objects of the company and 
dividend, paying dividend is not the object of the company, the carrying on the 
not object, business of the company is its object” 2 . 

“Having stated shortly what are the provisions of the Act of Parliament relating 
to this matter, I may safely say that the Companies Acts do not require 

▼ i • 

wnen capi- t ^ e cap i ta i to be made up if lost. They contain no provision of the kind. 

is loSt• \ f | | . - 

There is not even any provision that if the capital is lost the company shall 
be wound up, and I think this omission is quite reasonable. The capital may be lost, 
yet the company may be a very thriving concern” 3. 

“The notion that a company is debtor to capital, although it is a convenient notion 
it does not deceive men, is apt to lead one astray. The company is not a debtor to 
capital, the capital is not a debt of the company” 4. “The amount credited,” observe 

their Lordships of the Judicial Committee, “upon a share may, as between 
one shareholder and another, while the company is a going concern, deter¬ 
mine the proportion of profits receivable by him as dividend, and in a 
winding up, his proportion of surplus assets, but it has no influence to 
extend or increase the aggregate amount available for division in due course of adminis¬ 
tration amongst the whole body of shareholders nor does it make the company a debtor 
for any sum at all” 5. 

“It is not open to doubt that under ordinary circumstances where a trader in order 
to effect a saving in his working expenses dispenses with the services of a 
particular agent or servant, and makes payment for the cancellation of the 

iur 6 ; cnarg * 1 it- *Lj« 

eable to re- agency or service agreement, such a payment is properly chargeaD 

venue or revenue ; it does not involve any addition to or withdrawal from fixed 

capital. .... , , . „ , 

capital ; it is purely a working expense 6. 

“The broad principle applicable to a case like the present is stated by Viscount 
Cave L. C. in British Insulated &c. Cables v. Atherton 7. But when an expenditure is 
made not only once and for all, but with a view to bringing into existence an asset or 
an advantage for the enduring benefit of a trade, I think that there is very good reason 
(in the absence of special circumstances leading to an opposite conclusion) for treating 
such an expenditure as properly attributable not to revenue but to capital” 8 * 

“It should be remembered, in connection with this passage, that the expenditure 
is to be attributed to capital if it be made ‘with a view’ to bringing an asset or advantage 
which i 9 to be for the ‘enduring’ benefit of the trade. I agree with Rowlatt J. that y 
‘enduring’ is meant ‘enduring in the way that fixed capital endures’. An expen i ^ 
on acquiring floating capital is not made with a view to acquiring a n asset that ma y- 

Ter Cotton L. J. ibid at p. 17. But now by the amendment of 1936 this reg 
tion has been made a part of the Act , see s. 17 (2) ante. rD « of 

Ibid at p. 17 ; see the observations of Chitty J. in Guinness v. Lan 

Ireland [1883] 22 Ch. D. 349. , 

Lee v. Neuchatel Asphalte Co. (supra) at p. 22 per Lindley L. J* r _,n. v. 
Ibid p. 23 ; Verner v. General I. Trust [1894] 2 Ch. 239 ; Trusee 709 57 
Commissioners of Income Tax [1930] P. C. 151, 54 Bom. 437* 34 
I-A. 154, 51 C.L.J. 489, 32 Bom. L.R. 820, 123 I.C. 177. 157-58. 

Trustees’ Corpn. v. Commissioners of Income Tax [1930] r.O. 139-40- 

Anglo Persian Oil Co. v. Dale [1932] 1 K.B. 124, per Lawrence L. J* at PP* 

[1926] A.C. 205, 213. 

Anglg-P^rsian Oil Co. v. Dale (supra) at p. 142. 


1 . 

2 . 

3 . 

4 . 


5 . 

6 . 
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8 . 
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Warning 
of Lord 
Justice 
Lindley. 


turned over in the course of trade at a comparatively early date. Nor, of course, need 
the advantage be of a positive character. The advantage may consist in the getting rid 
of an item of fixed capital that is of an onerous character, as was pointed out by this 
Court in Mallet v. Stavely Coal & Iron Co. 1” 2. 

“The Act does not say what expenses are to be charged to capital and what to 
What is revenue. Such matters are left to the shareholders. They may or may not 
within have a sinking fund or a deterioration fund, and the articles of association 
sharehold* may or may not contain regulations on those matters. If they do, the 
tion^ SCrC re S u lations must be observed ; if they do not, the shareholders can do as 

they like, so long as they do not misapply their capital and cheat 

creditors” 3. 

THe following warning of Lord Justice Lindley should always be borne in mind : 
“You must not have fictitious accounts. If your earnings are less than your current 
expenses, you must not cook your accounts, so as to make it appear that you are earning 

a profit and you must not lay your hands on your capital to pay dividend. 
But it is I think a misappehension to say that dividing the surplus 
after payment of expenses of the produce of your wasting property is 
a return of capital in any sense as is forbidden by the Act” 4. 

Depreciation of capital assets such as building and fixed plant must be taken into 

Deprecia account before arriving at the profits of the year ; so if the articles declare 
tion. *bat dividend shall only be payable out of profits, no dividend can be 

declared until such depreciation has been allowed 5. 

Of course “a company may be formed upon the principle that no dividends shall be 
declared unless the capital is kept undiminished or a company may contract with 
its creditors to keep its capital or assets up to a given value 6. 

Apart from a special provision in the articles, a single item of gain by redemption of 

Single item ^ c ^ enture 9toc k cannot be dissociated from the loss of capital assets, 
of gain. and the amount of the discount is not distributable as dividend 7. If an 

amount does not arise out of the company’s business, it is not distributable 
in dividend 7. Where the issue of loan capita^ was not one of the objects or part 
of the business of the company, but was a power to be exercised incidentally to or 
in furtherance of, its objects, the discount was not divisible as net profit as it did not arise 
out of the company's business 8. 

“If the Court sees that the directors of the company have acted fairly and 
Dictim of reasonably in ascertaining whether this is a division of profit and not of 
Cotton, capital, and then in what is really a matter of internal arrangement (if 

it is done honestly and does not violate any of the provisions of the articles) 
the Court is very unwilling to interfere, and in my opinion ought not to interfere, with 
the discretion exercised by the directors, who have the management of the company, 
or with the powers exercised by the company within the articles” 9. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7. 

8 . 
9 . 


[1928] 2 K. B. 405. 

Anglo-Persian Oil Co. v. Dale (supra) per Romer L.J. at p. 146. 

L«e v. Neuchatel Asphalte Co. [1889] 41 Ch. D. 1 at p. 25. 

ibid. 

Dent v. London Tramways Co. [1880] 16 Ch. D. 344. 

Verner v. General Investment Trust [1894] 2 Ch. 239 at p. 265 per Lindley L. J 
w il v * J*° n don Provincial Trust [1920] 2 Ch. 582. 

WaU v. London &. Provincial Trust [1920] 1 Ch. 45. 

rer Cotton L. J. in Lee v. Neuchatel Asphalte Co. (supra) at p. 18. 

e 
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Recoup¬ 

ment* 

ture capital 


Sale of 
capital 
assets. 


Where a company has paid for things, properly chargeable to capital, out of 
revenue, it can recoup the revenue account at a subsequent time out of 
capital and may, if necessary, raise fresh capital for the purpose under 
their borrowing powers 1. Payment of dividend out of the so-called deben- 
is not illegal 2 as it is no capital at all but money raised by borrowing 
3 ; and for this purpose it is permissible to revalue the assets 4. Where depreciation in 
investments has been debited to revenue account, the investment rising in value, the 
appreciation may be credited to revenue 5. But earnings after the commencement of 
winding up are capital and not income 5. A company which applies its profits in writ¬ 
ing off a corresponding amount of the value of the goodwill instead of carrying them to a 
goodwill depreciation reserve fund, but which has not finally and unreservedly 
capitalized these profits, may write back to profit account so much of the depreciation 
written off goodwill as proves to be in excess of the proper requirement 6 . 

If there has been a sale of capital assets with the result that the assets including 
the purchase money exceed the aggregate amount of the paid up capital 
and the company’s liability to outside creditors, the company can treat 
the excess as profit and distribute it in dividend although it has been called 
“capital reserve fund” 7. 

Dividends may be paid out of estimated profits, although not actually realized 8 , 
unless the articles provided that dividends should only be paid out of 
rea ^ izec ^ profits 9. “Realized profits” must be taken in its ordinary 
paid out of comm ercial sense as meaning at least “profits tangible for the purpose of 
estimated division” 9. Directors who treat estimated profits as realized and in fact 

aS realiz^c? pay dividend out °f capital on the chance that sufficient profits might be 

made, will however be jointly and severally liable, as upon breach of 
trust 9. But where debts owing to a company were under-estimated for 
motives of prudence, the difference between the estimated and ascertained value, when 
known, represents undrawn profits 10 . 

Payment Premiums obtained on the issue of shares are profits 11. There is no 

out of principle of law which prevents a company from paying dividends out of 

premium. agsets representing premiums on the issue of shares. 12 . 

In order to charge directors for dividends paid out of capital it is not necessary 
to establish fraud 13. But if there is no fraud and the directors acted in the 
UabUh:^ rS honest belief that there were profits, when in fact there were none, they 

will not be liable even if the payment of dividend is ultra vires 14. If 
dend is declared without proper investigation of the financial position of the company 


profits. 


1. Mills v. Northern Ry. [18701 5 Ch. App. 621, 631 ; see also Jamaica Ry* Co. v. 
A. G. of Jamaica [1893] A. C. 127, 136. 

2. Bloxam v. Metropolitan Ry. 1868] 3 Ch. App. 337. 

3. Bloxam v. Metropolitan Ry. 1868] 3 Ch. App. 337, 350. 

4. See Ammonia Soda Co. v. Chamberlain [1918] 1 Ch. 266. 

5. Bishop v. Smyrna &. Cassaba Ry. Co. [1895] 2 Ch. 596. 

6 . Stapley v. Read Brothers Ltd. [1924] 2 Ch. 1. , .l. 

7. Lubbock v. British Bank of South America [1892] 2 Ch. 198 ; in this case tne 

principles of keeping accounts were discussed. c 

8 . City of Glasgow Bank v. Mackinnon [1882] 9 Rettie, Court of Sess. 535. 

9. Oxford Building Society [1887] 35 Ch. D. 502. 

10 . Bridgewater Navigation Co. [1891] 2 Ch. 317. 

11 . See Hoare <Sc Co. [1904] 2 Ch. 208. 

12. Drown v. Gaumont British Picture Corpn. [1937] 1 Ch. 402. , 

13# Oxford Building Society (supra) at p. 509 ; Leeds Estate Co, v, Snepner l 

36 Ch. D. 787. 14. Kingston Cotton Mills [1896] 1 Ch. 331, 34o* 
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and no profit and loss account is prepared, but only an account of receipts and payments 

making no allowance for risks, the directors will be liable if they fail to show that the 
dividend wa9 properly declared 1. 

It is settled by authorities that (1) directors are quasi trustees of the company’s, 
capital ; (2) that directors who improperly pay dividends out of capital are liable to 
repay such dividends personally upon the company being wound up; (3) that the acquies¬ 
cence of the shareholders does not affect the creditors in such a case ; and (4) that such 
an act is a breach of trust and the remedy is not barred by the Statute of Limitation 2. 
But in this connection the observations of Lindley, M. R. should be borne in mind : 
“It was stated in the judgment of this Court in Lagunas Nitrate Co. v. Langunas Syndicate 
3 f that if directors act within their powers-if they act with such care as is 
reasonably to be expected from them having regard to their knowledge and expe¬ 
rience and if they act honestly for the benefit of the company they represent, they 
discharge their equitable as well as their legal duty to the company. We believe this 
statement of the law to be correct and we adopt it as our guide” 4. 

Although improper payment of dividend will be restrained by injunction on an 
action brought by a shareholder, a simple creditor cannot bring such an action on the 
ground that the fund for payment of his debt is thereby diminished 5, nor can a 
ebenture-stock holder, unless he can show that he has a presently enforceable security 6, 
maintain such an action even though the assets of the company are insufficient to 
provide for payment of the so-called loan capital 6. 

Directors who are knowingly parties to the payment of dividend out of capital are 

ia e to proceedings by action, or in the case of winding up, by misfeasance summons 

under s. 235 7. Where the directors fall short of the standard of care which they ought 

pp y to the affairs of the company, the onus is upon them to show that the dividends 
have been paid out of profits 8. 

An individual member can maintain an action in his own name without bringing 
Who can ^ ° n other persons and himself to restrain the corporation from 

sue&ob- doin S an ultra vires act 9. But if a dividend has been paid out of capital 

junction. n ° individua ^ shareholder, who has received his dividend with knowledge of 

all the facts and still retains it, can maintain an action against the directors 

compel them to pay to the company the amount wrongly distributed as dividend 10. 

Preference shareholders may obtain an injunction to restrain a proposed payment 

ji * n ^ eT * m d * v l den d in excess of that authorized by the articles 11, or of any ordinary 
dividend in prejudice of their rights 12. 

Language The language of Table A of the English Act of 1862 as also of the 

vio^uTActs * n£ ^ an ^ ct was “°ut of the profits arising from the business of the 

* company.” The language of the present article is much wider. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 

12 * 


Z* 8 ' [187 °1 6 Ch - App. 104. 

U899]'2 Ch 392. S ° CietV <8UPra) ' 

S!n 0na L Ban , k of WaIes 11899] 2 Ch. 629 at p. 671. 

Mills v. Northern Ry. [1870] 5 Ch. App. 621. 

Lawrence v. West Somerset Ry. Co. [1918] 2 Ch. 250. 

t'refontein v. Grenier [19071 A. C. 101 P. C. 

Leeds Estates &.c. Co. v. Shepherd [1887] 36 Ch. D. 787. 

* G I C £ We * tern R V- [1867J 3 Ch. App. 262. 
Towcrav. African Tug Co. [19041 1 Ch. 558. 

ttvf&l 118871 3 T - L ' R - 807 ‘ 
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98* Subject to the rights of persons (if any) entitled to 
shares with special rights as to dividends, all dividends shall be 
declared and paid according to the amounts paid on the shares, 
but if and so long as nothing is paid upon any of the shares in 
the company, dividends may be declared and paid according to 
the amounts of the shares. No amount paid on a share in 
advance of calls shall, while carrying interest, be treated for the 
purposes of this article as paid on the share. 


dends are 
to be dis¬ 
tributed. 


In the absence of such an article members are entitled to dividend in proportion 
How divi- to their shares and not in proportion to the amount paid thereon 1, for 

the interests of shareholders in respect of their shares as regards dividends 
and everything else are equal 2. But in the same company if there are 
shares of £50 and £1 respectively, each £50 share will be treated for this 
purpose as fifty £1 shares 3. Surplus assets remaining after payment of all debts and 
return of all paid up capital will be divided on the same principle 4. 

Table A of the Act of 1882 following that of the English Act of 1862 provided : 

Table A of “The directors may, with the sanction of the company in general meeting, 

the Act of d ec l are dividend to be paid to the members in proportion to the shares.” 

1882 . 

If a class of shares is entitled to a dividend, it is subject to deduction of income tax. 
Income- t ^ ie a ^ sence e x P ress words, the preference shareholders are not entided 

tax. to have their preference dividends free of income tax 5. But see Bai Lalita 

v. Tata Iron & Steel Co. 6 where Beaumont, C. J. after refering to ss. 18 and 19 of the 
Income-Tax Act XI of 1922 observes : “It is therefore in my opinion clear that in the 
case of a company the tax has to be paid by the company direct and not on behalf of 
the shareholders, and this is rendered clear by the provisions as to Teturn of income 
and assessment of companies contained in ss. 22 and 23 of the (Income-Tax) Act. 
Where no income-tax was payable by the company because of deductions made on 
account of arrears of depreciation allowed under s. 10(2) (vi) of the Income-tax Act, 
1922, and there was no burden to adjust, the company was not justified in making any 
deduction in respect of income-tax from the dividends paid 6. Where under the 
contract between the company and the preference shareholders, as embodied in the 
articles of association, the company had to pay a full dividend of 1\ p. c. in every year 
when profits permitted, in any year in which the company was liable to income-tax, it 
could deduct tax at the standard rate leaving the shareholders to claim a refund om 
Government in a proper case under s. 48 of the Income-tax Act, 1922 and where no 
tax was payable by the company, there was no Tight to deduct 6. “Section 20 (Income 
tax Act, 1922) provides”, observes Beaumont C. J. in the last cited case, “that the princi 
pal officer of a company shall, at the time of distribution of dividends, furnish to every 
person receiving a dividend a certificate to the effect that the company has pai or w 
pay income-tax on the profits which are being distributed, and on such certifica te— 

Oakbank Oil Co. v. Crum [18821 8 App. Cas. 65. , c Ireland 

British Co. v. Couper [1894] A. C. 399 ; Guinness v. Land Corpn. ot Arc 

[18831 22 Ch. D. 349. _ 

Wakefield Rolling Stock Co. [1892] 3 Ch. 165, 172. 

Birch v. Cropper [1889] 14 App. Cas. 525. • p . A. G. v. 

Purushottam v. Central Indian Spinning Co. [1917] 19 Bom. L. R. oo , 

Ashton Gas Co. [1904] 2 Ch. 621 ; [1906] A. C. 10. _ p n 

[1940] 42 Bom. L. R. 57, at p. 72 (F. B.), [1940] B. 97, [1940] Bom. 165 F. ** 


1 . 

2 . 

3. 

4. 

5. 
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shareholder may recover a refund of income-tax under section 48 where the company has 
been charged at a rate greater than that applicable to his total income for the year. The 
provisions of section 20 are no doubt mandatory, but in my opinion, they only apply 
where the company is liable to tax, and 1 cannot think that the officers of the company 
in this case were justified, as against their preference shareholders, in giving year after 
year a certificate that income-tax had been or would be paid on the profits being distribu¬ 
ted when in fact no income-tax was being charged on such profits. The penalty imposed 
by sectional on a failure to furnish a certificate under section 20 only arises where the 
failure is without reasonable cause or excuse and the fact that the certificate would be 
untrue would seem to provide reasonable cause for not issuing it.” 


Where an assessee’s income in assessment included dividends declared by a com¬ 
pany registered in India whose profits were found to include specified sums to which in 
accordance with s. 4, sub-s. (1) of the Income-tax Act, 1922 the said Act did not apply 
being profits or gains which had neither accrued, nor been received in India, and the 
company had been assessed in respect of profits to which the Act did apply, it was held 
that the whole of the dividends so received by the assessee were exempted from taxation 
to ordinary income-tax in accordance with s. 14, sub-s. 2(a) of the Income-tax Act 1. 
The underlying principle of cl. (a) of sub-s. (2) of s. 14 is that the dividend represents 
merely the shareholders’ share in income of the company 1. 

If it is provided in the memorandum or the articles of association that the rights 
Rights of holders of preference shares should come first, they cannot be 

preference postponed 2 ; but if the preference shares are issued subject to the rights 

hcdd^ com P an y to i 9sue fresh capital having such preference and priorities as 

shall be agreed upon, the original preference shares may be postponed 3. 

A declaration that the profits are to be applied first in paying a dividend on the 
preference shares and secondly on the ordinary shares, gives the preference shareholders 
cumulative dividend 4, unless it is provided that the profits of each year are to be distri¬ 
buted among the preference shareholders on the basis mentioned 5. 

Where preference shareholders are given a fixed preferential dividend at a speci¬ 
fied rate, their right to any further dividend is impliedly negatived 6. 

For other cases see notes to s. 192. 

Where a clause in the memorandum of association provided that the preference 
shares should entitle the holder to a fixed cumulative dividend at 7 p. c. on the amount 
for the time being paid up and to the repayment of capital before any dividend was paid 
to the holders of ordinary shares and to a further dividend calculated as therein men¬ 
tioned, it was held that the company could pay dividend on ordinary share capital 
subject only to the fixed cumulative dividend of 7 p. c. on the preference shares and 
that the latter were entitled in the event of a winding up to rank pari passu with the 
holders of ordinary shares in any surplus assets of the company 7. 


** °f Income-tax, Bengal v. Hungerford Investment Trust [1936] 

P. C. 219, 63 I. A. 359, [19371 1 Cal. 237 P. C. 

-a^ 3 .?• Buena Ven tura Syndicate [1896] 1 Ch. 456 ; Welton v. Saffery [18971 
A. C. 299. 3. Underwood v. London Music Hall [1901] 2 Ch. 309. 

4. Foster v. Coles [1906] 22 T. L. R. 555. 

Adair v. Old Bushmills Distillery [1908] W. N. 24 ; see also Staples v. Eastman 
, Co. [1896] 2 Ch. 303. 

2* 7 U1 . v -United Lankat Plantations Co. [1912] 2 Ch. 571; [19141 A. C. 11. 
Anglo-French Music Hall v. Nicoll [1921] 1 Ch. 386, following Espuela Land 
Cattle Co. [1909] 2 Ch. 187 and Fraser &. Chalmers Ltd. [1919] 2 Ch. 114 in 
preference to National Telephone Co. [1914] 1 Ch. 755. 
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A guarantor of preference dividends who has made payments pursuant to the 
guarantee can claim only to be subrogated to the rights of preference shareholders and 
cannot claim to be repaid as a creditor by the company 1. 

Arrears of dividend cannot be paid up to the date of the winding up unless 
Arrears of 8UC ^ dividends have in fact been declared, or unless the articles 
dividend. contain express provisions to the effect 2. Where there were arrears of 
dividend on preference shares, they remained arrears of dividend and could only be 
paid out of profits, and neither did the arrears, nor the interest, became a debt due 
from the company different in character from the obligation to pay current dividends 
3. The cause of action for recovery of such arrears is governed by art. 116 or art. 120 
of the Limitation Act IX of 1908 3. The word “registered” in art. 116 of the Limita¬ 
tion Act includes a deed registered under the Companies Act and is not confined to a 
deed registered under the Registration Act XVI of 1908 3. 

As to distribution of arrears of dividend to the ordinary shareholders see the cases 
noted below 4. 


Payment 
in cash. 


Shareholders can insist upon payment of dividend in cash unless there 
is an express agreement to accept shares or debentures 5. 


Where the dividends were by agreement between the parties to be paid in Australia, 
the company was deemed to have discharged its obligation by paying in 
Payable Australian currency that which was in Australia legal tender for the 
elsewhere. nom i na [ amount of the dividend warrant 6. 


Where the articles provide that dividend may be paid by cheque or warrant sent 
by post to the registered address of each shareholder, the posting of the 
Payment warrant amounts to payment and if the warrant is lost, the shareholders 

by cheque. remec jy j s to sue upon the lost warrant. But where the dividend warrant 

is lost the company can demand an indemnity before issuing another 7. 

As between a company and its members, and subject to the articles, only those 
members who are on the register when the dividend is declared are entitled 
Only mem- to participate in it. But as between the vendor and purchaser of shares, 
bers on the where the contract for sale is silent as to dividends, the purchaser is 
the^date C of ent ^ e£ ^ to dividends declared on the shares either before or after the date 
declaration fixed for completion of the contract but unpaid at the date of the contract, 
are entitled, although the dividend is declared in respect of a period antecedent to 

such date 8. 

If the memorandum or the articles give a preferential right in respect of dividend, 
the dividend is prima facie cumulative, i. e., if the money applicable to dividend in one 
year is not sufficient to pay the preference dividend, the money so applicable in future 
years has to make up the deficiency including arrears, before anything is paid as divi en^ 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


[19161 


Walters’ Deed of Guarantee [1933] Ch. 227 C. A. 

Crichton’s Oil Co. [1902] 2 Ch. 86; New Chinese Antimony Co, 

Bai Lalita v. Tata Iron Sc Steel Co. [1940] 42 Bom. L. R. 57, F. B., [1940] B. 97, 

[1940] Bom. 165 F. B. •? rh. 

First Garden City v. Bonham-Carter [1928] Ch. 53; in re Wakley [1920] 

205, 228. 

Hoole v. Great Western Ry. Co. [1868] 3 Ch. App. 262. n 

Adelaide Electric Supply Co. v. Prudential Assurance Co. [1934] A. C. 
Thairwall v. Great Northern Ry. Co. [1910] 2 K. B. 509. 

Black v. Homersham [1878] 39 L. T. 671. 


Reg. 99 ] 


INDIAN COMPANIES ACT 


753 


to the holder of other shares 1 . A provision that the profits are to be applied first in 
paying a dividend on the preference shares and secondly on the ordinary shares, gives 
the preference shareholders a cumulative dividend 2, unless any other clause in the 
articles shows that the profits of each year are to be distributed between the preference 
and ordinary shareholders on the basis named 3. But a declaration that a preferential 
dividend is to be paid “out of the net profits of each year” and after such pay¬ 
ment a dividend on the ordinary shares, does not give a right to claim cumulative 
dividend 4. 


See notes to s. 6, and regs. 3 and 4. 

99* The directors may, before recommending any dividend, 
set aside out of the profits of the company such sums as they 
think proper as a reserve or reserves which shall, at the discre¬ 
tion of the directors, be applicable for meeting contingencies, or 
ror equalling dividends, or for any other purpose to which the 
profits of the company may be properly applied, and pending 
S uch application may, at the like discretion, either employed in 
the business of the company or be invested in such investments 

(other than shares of the company) as the directors may from 
time to time think fit. 


Iu general a company is entitled to place profits to a depreciation or to a reserve 
un , and dissentient shareholders, in the absence of a declaration of dividend or bonus 
or a winding up, cannot challenge the decision of the majority 5. 


A company may, without any special authority in the articles, carry profits to reserve 
, and use t * le r «serve in the business 6, or invest it in securities 7. But if the 
profits to art * c * e9 expressly provide that the profits are to be applied in particular pro- 
reserve. portions among the different classes of shareholders and contain no provi- 

sion for a reserve fund, they cannot be carried to reserve 8. As to the new 
p ©vision for reserve funds to be maintained by banking companies see s. 277K. 


e right of the preference shareholders to dividend is, in the absence of an ex- 
Rieht f ^ re8S a S*eement to the contrary, subject to the directors’ right to carry sums 
preference t0 t ^ C re8erve 9 * 1° such a case “it will be the duty of the directors to fix 
sharehold- amount of the fund to be retained with reference to the general interest 

aE cIas3 «s of shareholders and not to favour any one class at the expense 

of the others” 10 . 


*' Co! n [i9i^] n 2 zo ch < n > 5 Pper Co ' 118991 36 Sc ’ L-K - 741: New chines = Antimon 

Ibid. 

4 . Ac?,?" V -£°J“ t 1 , 906 ! 22 T. L. R. 555. 

5. Sir rn V *u° ld Pushmill « Distillery [1908] W. N. 24. 

6 . Hoar re U927] B. 371, 51 Bom. 372. 

7 23 re f- C °- H904] 2 Ch. 208. 

8 R p U ? d v * Earl « l 1902 l A - C. 83 at p. 95. 

9.* Bonffrn 11 & v * PateT9 ° n [1916] W. N. 352, [1917] S. C. 13 H. L. 

shine J 19 ? 21 1 Ch *. 353 5 Fisher v! Black & White Publ: 

1-dLSfe^g 11 * » Crichton’s Oil Co. (supra) ; Bagot v. Clipper [1902 

10 * atp^638.^ ranW ° rth in Henry v * Great Northern Ry. [1857] 1 De G. &. J. 60 

95 
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Where 

Profits 
carried to 
reserve. 

Cove Copper 

Where 

Specific 
provision 
in the 
articles. 


the articles specify a particular method of placing amounts to reserve, the 
provisions must be complied with 1. Profits carried to a reserve fund 
remain profits unless and until they are effectually capitalized 2 and may 
be distributed as dividends 3, though there is a loss on the capital 
account 4. But as to the right of debenture-holdeTs to intervene see Tilt 

Co. 5. 

the articles provide that after allowing foT all charges the profits should be 
applied in payment of dividends, the directors cannot apply any portion of 
the profits in creating a reserve fund 6. The articles may be so framed 
as to prevent the application of the reserve fund to the payment of 
dividends 7. 


100* If several persons are registered as joint>holders of 
any share, any one of them may give effectual receipts for any 
dividend payable on the share. 

101* Notice of any dividend that may have been declared 
shall be given in manner hereinafter mentioned to the persons 
entitled to share therein. 


102. No dividend shall bear interest against the company. 


Accounts . 

103. The directors shall cause to be kept proper books of 
account with respect to — 

(a) all sums of money received and expended by the 
company and the matters in respect of which the 

receipts and expenditure take place ; 

( b ) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company . 

By the Companies (Amendment) Act, 1936, the above regulation 103 has be 
substituted for the original regulation 103 which was as follows : 

103. The directors shall cause true accounts to be kept 

(a) of the sums of money received and expended by * * 
company, and the matter in respect of which such re 
and expenditure takes place ; and 

(b) of the assets and liabilities of the company. 

104* The books of account shall be kept at the registered 
of the company or at such other place as the directors shall t * n 
and shall be open to inspection by the directors during business o 


1. 

2 . 

3. 

4. 
6 . 
7 . 


Evling v. Israel &. Oppenheimer Ltd. [1918] 1 Ch. 101. n 237* 

Bouch v. Sproule [1887] 12 App. Cas. 385 ; re Alsbury [1890] 45 Ch. U. 

Lever v. Land Securities Co. [1891] 8 T. L. R. 94. 

tdoare & Co. (supra) at p. 213. 5. [1913] W. N. 2*>. 

EL Paterson &. Sons v. Paterson (supra). 

\s in Eastern Australian S. S. Co. [1903] W. N. 31. 
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By the Companies (Amendment) Act, 1936, the above regulation has been subs¬ 
tituted for the original regulation 104 which was as follows :— 

104. The books of account shall be kept at the registered office of 
the company, or at such other place or places as the directors think fit, 
and shall always be open to the inspection of the directors. 

105. The directors shall from time to time determine 

whether and to what extent and at what times and places and 

under what conditions or regulations the accounts and books of 

the company or any of them shall be open to the inspection of 

members not being directors, and no member (not being a 

director) shall have any right of inspecting any account or book 

or document of the company except as conferred by law or 

authorised by the directors or by the company in general 
meeting. 

The articles of all companies shall be deemed to contain this regulation ; see 

s. 17(2). 

As a rule the shareholders have no right to inspect the accounts of the company 1. 

Rights of t * le a ^ sence any special provision a director has, but a mere share- 
sharehold- bolder has not, a right to inspect documents held by the company’s sob¬ 
ers and citor on its behalf 2. # 

directors. 

In Bank of Bombay v. Suleman Somje 3 the Judicial Committee considered the 

position of a member of a corporation who had n Q statutory rights of inspection and 

no express contractual rights. His rights depended upon common law. Their Lord- 

ships said . The privilege of inspection is now confined to cases where a member of a 

corporation has in view some definite right or object of his own and to those documents 

which would tend to illustrate 9uch right or object.” They further say that if none of 

the plaintiffs had any special interest different from that of his fellow members or any 

e nite purpose or object in obtaining the inspection asked for other than to see if 

y possibility the company’s affairs may be better administered than are at present, their 
suit failed. 

Where the members have under the articles a contractual right of inspection, that 
cannot be reduced by the power given to make rules into a mere tight to claim inspec¬ 
tion subject to the committee’s approval. But a right of inspection does not carry with 
it a right to take copies. There must however be some other circumstance to make it 
necessary to imply such a term as to make the statutory right to inspect otherwise of 
no avail or practically useless. The extent of the right to take copies under the com¬ 
mon law depends on the interest of the member 4. 

”^*bere no P rov i3ion in the Act entitling a member to inspection by proxy, even 

, a nor can a shareholder beforehand seek to obtain information 

... , can be supplied at the general meeting and ask the Court to stop the meeting 
till the information is supplied 5. 

1. Hals. p. 266. 

V n , S2, V a ] t 0 S don & S * W ‘ Coal Co ‘ I 189 °] W. N. 209, 7 T. L. R. 118. 

L yuoj 32 Bom* 406 (P.C.). See also Rameshwar v. Calcutta Wheat Seed 
Assn. 11938] C. 89, 42 C. W. N. 161. 

T Rameshwat v * Calcutta Wheat &. Seed Asan. (supra). 

Amai Fakirji v. Pearson [1926] S. 295, 97 I. C. 84. 
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Provision in the articles giving a right to inspect the books of the company ceases 
In case of to apply when the company goes into voluntary liquidation 1, but it may 
winding up. be otherwise if the winding up be for the purposes of reconstruction 2. 

As to inspection of documents after the order for a winding up by or subject to 
the supervision of the Court see s. 241 and notes. 

106 . The directors shall as required by sections 131 and 131A 
of the Indian Companies Act, 1913 , cause to be prepared and to be 
laid before the company in general meeting such profit and loss 
accounts , [income and expenditure accounts ], balance sheets , and re* 
ports as are referred to in those sections . 

The above regulation has been substituted for the original regulation 106 by the 
Companies (Amendment) Act, 1936. The original regulation 106 was as follows : 

106. Once at least in very year the directors shall lay before the 
company in general meeting a profit and loss account for the period since 
the preceding account or (in the case of the first account) since the 
incorporation of the company, made up to a date not more than six 
months before such meeting. 

The words within square brackets were added by the amending Act II of 1938. 

See ss. 131 and 132 and notes thereto. 


107* The profit and loss 'account shall in addition to the 
matters referred to in sub-section ( 3 ) of section 132 of the Indian Com* 
panies Act , 1913 , show, arranged under the most convenient 
heads, the amount of gross income, distinguishing the several 
sources from which it has been derived, and the amount of 
gross expenditure distinguishing the expenses of the establish' 
ment, salaries and other like matters. Every item of expends 
ture fairly chargeable against the year’s income shall be brought 
into account, so that a just balance of profit arid loss may be 
laid before the meeting, and, in case where any item of expen¬ 
diture which may in fairness be distributed over several years 
has been incurred in any one year, the whole amount of such 
item shall be stated, with the addition of the reasons why only 
a portion of such expenditure is charged against the income 01 
the year. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 

The articles of all companies shall be deemed to contain this regulation, 


see s. 17(2). 

This regulation is not in Table A of the English Act. 

Mr. Justice Russel has said in the following case—“Unless there is anything h* 
the Companies Act or in the constitution of the company to prohibit if, 
back*tx> shareholders may, if they think fit, write back to profit account so much 

profit the depreciation written off goodwill as has proved to have been in exce 

account. Q f p roper requirement” 3. 


1. Yorkshire Fibre Co. [1870] 9 Eq. 650. 

2. Morgan’s case [1885] 28 Ch. D. 620. 

3. Stapley v. Read Brothers Ltd. [1924] 2 Ch. 1, 5. 
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As to what is profit see notes to teg. 97. and as to the requirements of this regulation 
see the second proviso to sub-s. (2) of s. 17. 

i -j 1 !??* A , balance-sheet shall be made out in every year and 
laid before the company in general meeting made up to a date 
not more than six months before such meeting. The balance- 
sheet shall be accompanied by a report of the directors as to the 
state of the company’s affairs, and the amount which they re¬ 
commend to be paid by way of dividend, and the amount (if 
any) which they propose to carry to a reserve fund. 

See s. 131 and notes. * 

A director is not necessarily personally responsible for reports and balance-sheets 

Director’s stated to be issued “by order of the directors” 1. As to a person who, 
. thou 8 h named as a director but has resigned, see the case of Dovey v. 

or report. Cory 2 . 

Balance-sheet contained in an annual report sent by the company to the share¬ 
holders and filed with the registrar stating the total amount of the company’s indebt¬ 
edness under its debentures for principal and interest, although not sent to the 
debenture-holders, is a sufficient acknowledgment of the liability under the debentures 3. 

109. A copy of the balance-sheet and report shall, [ four - 
teenj days previously to the meeting, be sent to the persons en- 

tlt * ed u to receive notices of general meetings in the manner in 
which notices are to be given hereunder. 

The word within square brackets was substituted for the word “seven” by the 
amending Act II of 1938. 

110. The directors shall in all respects comply with the 

provismns of sections 130 to 135 of the Indian Companies Act, 

or any statutory modification thereof for the time being 
in force. & 

This regulation is not in Table A of the English Act. 

Audit . 

. 111 *j Auditors shall be appointed and their duties regulated 

nW C A° r . imq Wlth sections 144 and 145 of the Indian Compa- 

2 “* C ct > 191a > or an Y statutory modification thereof for the 
time being m force. 

See notes to as. 144 and 145. As to the misfeasance of auditors see notes to s. 235. 

Notices . 

*y A notic *r, ma V be given by the company to'any 
S Tel d er Penally % by sending it by post to him to 

British 8 I J CC ! addr u S °L (lf he r has no registered address in 
_»ritish India) to the address, if any, within British India 


X. Denham Co. [1884] 25 Ch. D. 752. 

\ [1901] A. a 477. 

3. Burnham (Viscount) v. Atlantic See. Co. [1928] Ch. 836. 
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supplied by him to the company for the giving of notices to 
him. 

( 2 ) Where a notice is sent by post, service of the notice 
shall be deemed to be effected by properly addressing, prepaying 
and posting a letter containing the notice and, unless the 
contrary is proved, to have been effected at the time at which 
the letter would be delivered in the ordinary course of post. 

The articles of all companies shall be deemed to contain this regulation and regu- 
lations 113 to 116 ; see 9. 17(2). 

For definition of “British India” see s. 3 (7) of the General Clauses Act X of 1897. 
Where under the articles notice of a general meeting is to be given to “members” 
and such notice may be served upon any “member” either personally or by 
the case of sen ding it prepaid by post addressed to “such member” at his registered 
a deceased address, it is not necessary, in the case of a deceased member, either to send 
member. a not i ce addressed to him at his registered address or to serve his legal 
representatives, unless they have themselves become “members” by formal registration 1. 

Where the company through its officers has actual knowledge of the death of a 
shareholder, it cannot however rely upon a notice addressed to the deceased member for 
basing upon it a resolution forfeiting unclaimed dividend ; for such resolution must be 
strietissima juris 2. But if the company has no knowledge of his death, a notice served 
on him in the manner prescribed is effective 3. See reg. 116 post. 

For ordinary purposes a notice sent by post will be deemed to have been served 4, 
Notice even if in fact it never reached the addressee. But making over a letter to 
sent by a postman outside the pillar box is not posting 5. The regulation however 

post. does not apply so as to affect the member with notice of a misrepresentation 

(which notice was in fact given by the document), if the document does not teach his 

hands 6. , 

Provisions in the articles regulating the date on which a notice is deeme to e 

served must be considered ; but an article which provides that the day 0 

Date of service of a notice is to be counted in the relevant number of days mu9t be 

service. _ 

disregarded 7. 

An article like this does not validate an order for substituted service of legal ptO" 

Substitute cee< dings on a member, if the registered address is not in fact his residence 

ed service, or place of business 8. 

The words “unless the contrary is proved” in clause (2) make t 

presumption a rebuttable one 9. 

113* If a member has no registered address in British 
India, and has not supplied to the company an address wit jn^ 

Allen v. Gold Reefs of West Africa [1900] 1 Ch. 656, 670 ; Tricumdas M 

Co. v. Haji Saboo [1902] 4 Bom. L. R. 215. 

Ward v. Dublin &c. Co. [1919] 1 I. R. 5. . , r^nld Co. v. 

James v. Buena Ventura Syndicate [1896] 1 Ch. 456 ; New Zealan 

Peacock [1894] 1 Q. B. 622. 

4. Ramdas v. Cotton Ginning Co. [1887] 9 All. 366. 

5. London Northern Bank [1900] 1 Ch. 220. 

6. London &. Staffordshire Fire Insurance Co. [1883] 24 Ch. D. 

7. Hector Whaling Ltd. [1936] 1 Ch. 208, 154 L. T. 342. 

8. Ex p. Chatteris [1875] 10 Ch. App. 227. 

9. King v. Westminister Unions [1917] 1 K. B. 832. 


Pre8utnp 

tion. 


1 . 

2 . 

3. 



Reg* 116 ] 


INDIAN COMPANIES ACT 


759 


British India for the giving of notices to him, a notice address¬ 
ed to him and advertised in a newspaper circulating in the 
neighbourhood of the registered office of the company shall be 
deemed to be duly given to him on the day on which the 
advertisement appears. 

Sec notes under reg. 112. 

Notice by A notice 6 iven advertisement will be deemed to have been given 
advertise* at the time of the publication of the advertisement 1. 

ment. p or definition of “British India” see s. 3 (7) of the General Clauses 

Act X of 1897. 

114* A notice may be given by the company to the joint- 
holders of a share by giving the notice to the joint-holder named 
first in the register in respect of the share. 

See notes under teg. 112. 

•V J* ^ notice . ma Y k e given by the company to the persons 
entitled to a share in consequence of the death or insolvency 
j j mem ber by sending it through the post in a prepaid letter 

u CSS ^ em ky name, or by the title of representatives 
of the deceased, or assignee of the insolvent or by any like 
description, at the address (if any) in British India supplied for 
the purpose by the persons claiming to be so entitled, or (until 
such an address has been so supplied) by giving the notice in 
any manner in which the same might have been given if the 
death or insolvency had not occurred. 

See notes under reg. 112. 

116* Notice of every general meeting shall be given in 
some manner hereinbefore authorised to (a) every member of 
the company (including bearers of share-warrants) except those 
members who (having no registered address within British India) 

t a J- e su PP^ e d to the company an address within British 

India for the giving of notices to them, and also to (b) every 
person entitled to a share in consequence of the death or in¬ 
solvency of a member, who but for his death or insolvency 
would be entitled to receive, notice of the meeting. * * 

The last portion of the regulation, viz., “No other persons shall be entitled to 
receive notices of general meetings” has been omitted by the amending Act II of 1938. 

See notes under reg. 112 


1# 488 f n antitle Investmcnt Co - v * International Co. of Mexico. [1893] 1 Ch. 484 n. f 
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TABLE B. 

(See sections 24 g and 262 ). 

Table of Fees to be Paid to the Registrar. 

1 .—By a company having a share capital . 

Rs. A. P. 

1 . For registration of a company whose nominal 

share capital does not exceed Rs. 20,000, a fee of 40 0 0 

2 . For registration of a company whose nominal 
share capital exceeds Rs. 20,000, the above fee 
of forty rupees, with the following additional 
fees regulated according to the amount of nomi¬ 
nal capital (that is to say)— 

For every 10,000 rupees of nominal share 
capital, or part of 10,000 rupees, after the 

first 20,000 rupees up to 50,000 rupees •••20 0 0 

For every 10,000 rupees of nominal share 
capital, or part of 10,000 rupees, after the 

first 50,000 rupees up to 10,00,000 rupees ... 5 0 0 

For every 10,000 rupees of nominal share 
capital, or part of 10,000 rupees, after the 
first 10 , 00,000 rupees. ••• 1 0 0 

3 . For registration of any increase of share capital 
made after the first registration of the com¬ 
pany, the same fees per 10,000 rupees or part 
of 10,000 rupees, as would have been payable 
if such increased share capital had formed part 
of the original share capital at the time of 
registration : 

Provided that no company shall be liable to pay 
in respect of nominal share capital on registra¬ 
tion, or afterwards, any greater amount of fees 
than 1,000 rupees taking into account, in the 
case of fees payable on an increase of share 
capital after registration, the fees paid on regis¬ 
tration. 

4 . For registration of any existing company, except 
such companies as are by this Act exempted 
from payment of fees in respect of registration 
under this Act, the same fee as is charged for 
registering a new company. 
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6 . 


i. 


2 . 


5- 


5 1 0 0 


5 2 0 0 


40 0 0 


100 0 0 


Rs. As. P. 

For filing any document by this Act required 
or authorised to be filed, other than the memo¬ 
randum or the abstract required to be filed with 
the registrar by a receiver or the statement 
required to be filed with the registrar by the 
liquidator in a winding up 

For making a record of any fact by this Act 

authorised or required to be recorded by the 
registrar, a fee of 

11 •“ a company not having a share capital. 

For registration of a company whose number 

or members, as stated in the articles of associa¬ 
tion, does not exceed 20 

For registration of a company whose number 
or members, as stated in the articles of associa¬ 
tion, exceeds 20 , but does not exceed 100 

nf ™^k Strati ° n of , a com P an y whose number 
members, as stated in the articles of associa¬ 
tion, exceeds 100 , but is not stated to be 

additional’ 5“ A° Ve fee of Rs - 1Q 0 with an 

d tional Rs. 5 for every 5 members, or less 
umber than 50 members, after the first 100. 

u° f 3 com P an y in which the 

asso^ 0 ? t ^US^cJ e 3rtideS ° f 400 

For registration of any increase . 

of members made after rk! the number 

company, the same 1 ^ reglSt , r f, ion of the 

SS£S -c U 4 h e] if suc e h 

ProvyJthV'”' ° f ^s t ,«fo"'i ClCS 0faSS0 ' 

to Pay on , e c »"»Pany shall be liable 

2. ThU^eTof R t0 ^ ar 4* ^cnd? tlfiCatI ° n N °’ 6I61 ' 26 d ated the 22nd July, 1916 

3. wordB tC i 23rd i AugU8t ' W? PiiiSduii Notification No - 40 (1)—Tr. 

1917 Wer ® ln *erted by Notifi-L ™ first portion of App. E. 

# ^The figurf “5”%^omitted 91 ^ *’ P * ^ **** ^ N ° Vember * 


0 0 
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Rs. As. P. 


into account the fee paid on the first registra¬ 
tion of the company. 

6 . For registration of any existing company except 
such companies as are by this Act exempted 
from payment of fees in respect of registration 
under this Act the same fee as is charged for 
registering a new company. 

7. For filing any document by this Act required 
or authorised to be filed, other than the memo¬ 
randum or the abstract required to be filed with 
the registrar by a receiver or the statement re¬ 
quired to be filed with the registrar by the liqui¬ 
dator in a winding up 

8 . For making a record of any fact by this Act 
authorised or required to be recorded by the 
registrar, a fee of 


5 1 0 0 


5 2 0 0 


THE SECOND SCHEDULE. 

(See sections 98 and 154.) 

FORM I. 

The Indian Companies Act, 1913. 

STATEMENT IN LIEU OF PROSPECTUS 

filed by 

.Limited, 

pursuant to section 98 of the Indian Companies Act, I9 I 3* 
Presented for filing by 


The nominal share capital of 
the company . 

Rs . 

Divided into . 

shares of Rs . 

. each. 


shares of Rs . 

..... each. 


shares of Rs.... 

. each . 


1. See note 1, last page. 

2. See note 2, last page. 
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Amount (if any ) of above capi¬ 
tal which consists of redeemable 
preference shares. 

shares of Rs . each. 

The date on or before which 
these shares are, or are liable, to 
be redeemed. 


Names, descriptions and 
addresses of directors or proposed 
directors and managers or pro¬ 
posed managers , and any pro¬ 
vision in the articles, or in any 
contract, as to appointment of and 
remuneration payable to directors 
or managers. 

\ 

If the share capital of the 
company is divided into different 
classes of shares, the right of vot¬ 
ing at meetings of the company 
conferred by, and the rights in 
respect of capital and dividends 
attached to, the several classes of 
shares respectively. 


Number and amount of shares 
and debentures agreed to be issued 
as fully or partly paid up other¬ 
wise than in cash. 

1. - shares of Rs . fully 

paid. 

2 . - shares upon which Rs . 

per share credited as paid,. 

3 . Debenture Rs . 

4 . Consideration. 

Names and addresses of vendors 
of property purchased or acquired, 
or proposed to be purchased or 
acquired by the company ♦ 

Amount (in cash, shares or 
debentures) payable to each sepa¬ 
rate vendor • 

* 

• 
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Amount . (if any) paid or 
payable (in cash or shares or 
debentures ) for any such pro¬ 
perty specifying amount (if 
any) paid or payable for good¬ 
will. 

Total purchase 

price . Rs . 

Cash . Rs . 

Shares . Rs . 

Debentures . Rs. . 

Goodwill . Rs . 

Amount (if any) paid or 
payable as commission for subs¬ 
cribing or agreeing to subscribe 
or procuring or agreeing to 
procure subscriptions for any 
shares or debentures in the com¬ 
pany ; or 

Rate of the commission . 

Amount paid. 

Amount payable. 

Rate per cent. 

The number of shares, if 
any, which persons have agreed 
for a commission to subscribe 
absolutely. 

• • 

Estimated amount of prelimi¬ 
nary expenses. 

Rs. . 

Amount paid or intended to 
be paid to any promoter. 

Consideration for the pay¬ 
ment. 

Name of promoter . 

Amount Rs. .. 

Consideration. 

Dates of, and parties to 
every material contract (except 
contracts entered into in the 
ordinary course of the business 
intended to be carried on by the 
company or contracts, other than 
contracts appointing or fixing the 
remuneration of a managing 
director or managing agent, 

entered into more than two 
years before the delivery of this 
statement). 

* 

• 

• 

% 
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Time and place at which the 
contracts or copies thereof may be 
inspected . 


Names and addresses of the 
auditors of the company (if 
any). 


Full particulars of the nature 
and extent of the interest of every 
director in the promotion of or in 
the property proposed to be acqui¬ 
red by the company , or, where the 
interest of such a director consists \ 
in being a partner in a firm , the j 
nature and extent of the interest 
of the firm, with a statement of 
all sums paid or agreed to be 
paid to him or to the firm in 
cash or shares , or otherwise, by 
any person either to induce him 
to become, or to qualify him 
aS) a director , or otherwise for 
services rendered by him or by 
the firm, in connection with the 
promotion or formation of the 
company . 


to to proposed to acquire 
any business, the amount , as 
certified by the persons by whom 
the [accounts]* of the business 
have been audited , of the net pro- 
fits °f the business in respect of 
each of the three financial years 
immediately preceding the date 
of this statement provided that 
m the^case of a business which 
has been carried on for less than 

yea rs and the accounts of 
Winch have only been made up 
respect of two years nr nn/> 



the .^^A d ct h H onm b,titUted for the WOrd which wa s a miatake, by 

-- , 





766 


INDIAN COMPANIES ACT 


[ Sch. II 


year the above requirement shall 
have effect as if references to two 
years or one year, as the case 
may be, were substituted for 
references to three years, and in 
any such case the statement shall 
say how long the business to be 
acquired has been carried on. 



(Signatures of the persons 
above-named as directors or 
proposed directors or of their 
agents authorised in writing .) 


Date 


FORM II. 

The Indian Companies Act, 1913. 

STATEMENT IN LIEU OF PROSPECTUS 

filed by 

.Limited, 

pursuant to sub-section (i) of section 154 of the Indian Companies 


Act, 1913. 

Presented for filing by 


The nominal share capital of 
the Company . 

Rs ... 

Divided into 

Shares ofRs . 

Shares ofRs . 

Shares of Rs . 

. each 

. each 

. each 

Amount (if any) of above 
capital which consists of redeem¬ 
able preference shares . 

Shares ofRs . 

• 

. each. 
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The date on or before which 
these shares are, or are liable, to 
be redeemed. 


Names, descriptions and 
addresses of Directors or propos¬ 
ed Directors and Managers or 
proposed Managers, and any 
provision in the Articles, or in 
any contract, as to appointment 
of and remuneration payable to 
Directors or Managers. 


If the share capital of the 
Company is divided into different 
classes of shares, the right of 
voting at meetings of the Com¬ 
pany conferred by and the rights 
in respect of capital and divi¬ 
dends attached to, the several 
classes of shares respectively. 

Number and amount of 
shares and debentures issued 
within the two years preceding 
the date of this statement as fully 
or partly paid up otherwise than 
for cash or agreed to be so issued 
at the date of this statement. 


1 . Shares of Rs . fully paid. 

2 . Shares upon which Rs . 

per share credited as paid . 

3 . Debenture Rs . 

4 . Consideration. 

Names and addresses of 
vendors of property (i) purchased 
or acquired by the Company 
within the two years preceding 
the date of this Statement or ( 2 ) 
agreed or proposed to be pur¬ 
chased or acquired by the 
Company. 

• 

A mount (in cash, shares or 
debentures) payable to each sepa¬ 
rate vendor. 
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Amount (if any) paid or 
payable (in cash or shares or 
debentures) for any such property 
specifying amount (if any) paid 
or payable for goodwill. 

Total purchase price . . Rs. 

Cash . . Rs. 

Shares . . Rs. 

Debentures . . Rs. 

Goodwill . . Rs. 

Amount (if any) paid or 
payable as commission for subs¬ 
cribing or agreeing to subscribe 
or procuring or agreeing to 
procure subscriptions for any 
share or debentures in the 
Company ; or Rate of the 
commission. 

Amount paid. 

Amount payable. 

• 

Rate per cent. 

The number of shares , if 
any , which persons have agreed 
for a commission to subscribe 
absolutely. 


Unless more than two years 
have elapsed since the date on 
ivhich the Company was entitled 
to commence business :— 

Estimated amount of preli¬ 
minary expenses. 

Amount paid or intended to 
be paid to any promoter. 

Consideration for the payment. 

Rs. 

• 

Name of promoter. 

Amount Rs. 

Consideration. 

Dates of, and parties to every 
material contract (except 

contracts entered into in the 
ordinary course of the business 
intended to be carried on by the 
Company or contracts , other 
than contracts appointing or 
fixing the remuneration of a 
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Managing Director or Managing 
Agent y entered into more than 
two years before the delivery of 
this statement ). 

Times and place at which 
the contracts or copies thereof 
may be inspected . 

Names and addresses of the 
Auditors of the Company. 

Full particulars of the nature 
and extent of the interest of every 
Director in the promotion of or 
in the property purchased or ac¬ 
quired by the Company within 
the two years preceding the date 
of this statement or proposed to 
be acquired by the Company or 
where the interest of such a 
Director consists in being a 
partner in a firm, the nature and 
extent of the interest of the firm, 
with a statement of all 5 ums paid 
or agreed to be paid to him or 
to the firm in cash or shares, or 
otherwise, by any person either 
to induce him to become, or to 
qualify him as, a Director , or 
otherwise for services rendered by 

or by the firm in connection 
with the promotion of the for¬ 
mation of the company . 

^ I - * 

If it is proposed to acquire 
any business, the amount, as 
certified by the persons by whom 
the accounts of the business have 
been audited , of the net profits of 
the business in respect of each of 
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the three financial years immedi¬ 
ately preceding the date of this 
statement provided that in the 
case of a business which has been 
carried on for less than three years 
and the accounts of which have 
only been made up in respect of 
two years or one year the above 
requirements shall have effect as if 
references to two years or one year, t 
as the case may be, were substitut¬ 
ed for references to three years, 
and in any such case the state¬ 
ment shall say how long the 
business to be acquired has been 
carried on. 

* 

(Signatures of the persons 
above named as Directors or 
proposed Directors or of their 
agents authorised in writing .) 



Dated the 


day of 



By the Companies (Amendment) Act, 1936, the above Second Schedule has been 

substituted for the original Second Schedule which was as follows: 


THE SECOND SCHEDULE. 

(See Section 98.) 

STATEMENT IN LIEU OF PROSPECTUS. 

filed by 

LIMITED, 

pursuant to section 98 of the Indian Companies 

Act, 1913. 

Presented for filing by 

The Indian Companies Act, 19 . 


limited. 
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The nominal share capital of the company. 

Its. 


Divided into. 

Shares of Rs. 

ff it 

M 

each 

it 

* i 





Names, descriptions and addresses of directors or 
proposed directors and of the managers or proposed 

managers. 


Minimum subscription (if any) fixed by the memoran¬ 
dum or articles of association on which the company 
may proceed to allotment. 


Number and amount of shares and debentures agreed 1. 

to be issued as fully or partly paid up otherwise than Rs. 
m cash. 


shares of 
fully paid. 


The consideration for the intended issue of those shares 
and debentures. 


2. shares upon 

which Rs. per 

share credited as paid. 


3. Debenture Rs. 


4* Consideration. 


Names and addresses of (a) vendors of property pur¬ 
chased or acquired, ( b) or proposed to be purchased 

or acquired by the company. 


Amount (in cash, shares or debentures) payable to each 
separate vendor. 


(i^ any) paid or payable (in cash or shares or 
debentures) for any such property, specifying amount 
(it any) paid or payable for goodwill. 


Total purchase 
price 
Cash 
Shares 
Debentures 


Rs. 

ft 


^jL; Unt ^ an y) paid or payable as commission for subs¬ 
cribing or agreeing to subscribe or procuring or 
agreeing to procure subscriptions for any shares or 
debentures in the company or 

Rate of the commission 


m • 0 


Goodwill ... 


•.. Rs. 


Amount paid 




payable. 


Rate per cent. 


(a) For definition of vendor, see section 94 of the Indian Companies Act, 1913 

(b) See section 95 of the Indian Companies Act, 1913. 
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The nominal share capital of the company. 

Rs. 

Estimated amount of preliminary expenses 

Rs. 

Amount paid or intended to be paid to any promoter... 

Consideration for the payment 

Name of promoter 

Amount Rs. 

Consideration :— 

Dates of, and parties to every material contract (other 
than contracts entered into in the ordinary course 
of the business intended to be carried on by the 
company or entered into more than two years before 
the filing of this statement). 


Time and place at which the contracts or copies thereof 
may be inspected. 


Names and addresses of the auditors of the company 
(if any). 

• 

Full particulars of the nature and extent of the interest 
of every director in the promotion of or in the 
property proposed to be acquired by the 
company, or, where the interest of such a director 
consists in being a partner in a firm, the nature and 
extent of the interest of the firm, with a statement of 
all sums paid or agreed to be paid to him or to the 
firm in cash or shares, or otherwise by any person 
either to induce him to become, or to qualify him as 
a director, or otherwise for services rendered by him 

or by the firm in connection with the promotion or 
formation of the company. 

• 

• 

• * • 

Whether the articles contain any provisions precluding 
holders of shares or debentures receiving and in¬ 
specting balance-sheets or reports of the auditors or 
other reports. 

Nature of provisions. 

• 


(Signature of the persons above-named as 
directors or proposed directors, or of their agents 
authorised in writing.) 


THE THIRD SCHEDULE. 

FORM A. 


(See sections 6 and 151 .) 

Memorandum of Association of a Company 

Limited by Shares. 

1 st—The name of the company is “The Eastern Steam Packet Com¬ 
pany, Limited.” ... , . . 

2 n d —'The registered office of the company will be situate in the 

province of Bombay. . .. , , « . 

ird .—The objects for which the company is established are the 
conveyance of passengers and goods in ships or boats between 
such places as the company may from time to time determine, 
and the doing all such other things as are incidental or 
conducive to the attainment of the above object. 

4 th.—The liability of the members is limited. , , 

5 th.—The share capital of the company is two hundred thousand 
rupees, divided into one thousand shares of two hundred 

rupees each. 

We the several persons whose names and addresses are subscribed, 
are desirous of being formed into a company in pursuance of this memo^ 
randum of association, and we respectively agree to take the number of 
shares in the capital of the company set opposit our respective names. 


Names, addresses and descriptions of subscribers. 


1. A. B. of , merchant 


2. C. » 

3. E. F. „ 

4. G. H. „ 

5. I. J. „ 

6 . K. L. „ 

7. M.N. „ 


yy 


yy 


yy 


yy 


yy 


yy 


Number of 
shares 
taken by 
each 

subscriber. 


200 

25 

30 

40 

15 


Total shares taken .. 


10 

325 


Dated the day of 

Witness to the above signatures. 


19 • 

X. Y. of 
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FORM B. 

(See sections 7 and 151J 

Memorandum and articles of Association of a 
Company limited by Guarantee, and not 

HAVING A SHARE CAPITAL. 

Memorandum of Association . 

1st.—The name of the company is “The Mutual Calcutta Marine 
Association, Limited.” 

2nd—The registered office of the company will be situate in 
Calcutta. 

3rd.—The objects for which the company is established are “the 
mutual insurance of ships belonging to members of the company, and 
the doing all such other things as are incidental or conducive to the 
attainment of the above object.” 

4th.—The liability of the members is limited. 

5th. Every member of the company undertakes to contribute to 
the assets of the company in the event of its being wound up while he 
is a member, or within one year afterwards, for payment of the debts 
and liabilities of the company contracted before he ceases to be a member, 
and the costs, charges and expenses of winding up and for the adjustment 
of the rights of the contributories among themselves, such amount as may 
be required not exceeding one hundred rupees. 

We, the several persons whose names and addresses are subscribed, 
are desirous of being formed into a company in pursuance of this memo¬ 
randum of association. 

Names, Addresses and Descriptions of Subscribers. 

“ 1 . A. B. of 

“ 2 . C. D. of 

“ 3 . E. F. of 

“4. G. H. of 

“ 5 . I. J. of 

“6. K. L. of 

“ 7 . M. N. of 

Dated the day of 

Witness to the above signatures. 

X. Y. of 


Articles of Association to accompany preceding 

Memorandum of Association. 

Number of Members. 

. The company for the purpose of registration is declared to 
consist of five hundred members. 

The directors hereinafter mentioned may, whenever the busi¬ 
ness or the association requires it, register an increase of members. 
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Definition of Members. 

3. EveTy person shall be deemed to have agreed to become a 
member of the company who insures any ship or share in a ship in pur¬ 
suance of the regulations hereinafter contained 1. 


General Meetings. 

4* The first general meeting shall be held at such time not being 
less than one month nor more than three months after the incorporation 
of the company, and at such place, as the directors may determine. 

5. A general meeting shall be held once in every year at such time 
(not being more than fifteen months after the holding of the last preced- 
ing general meeting) and place as may be prescribed by the company in 
general meeting, or, in default, at such time in the month following that 
in which the anniversary of the company’s incorporation occurs, and at 
such place, as the directors shall appoint. In default of a general meeting 
being so held, a general meeting shall be held in the month next follow¬ 
ing, and may be called by any two members in the same manner as nearly 
as possible as that in which meetings are to be called by the directors. 

6. The above-mentioned general meetings shall be called ordinary 
meetings ; all other general meetings shall be called extraordinary. 

7. The directors may, whenever they think fit, and shall, on a 
requisition made in writing by any five or more members, call an extra¬ 
ordinary general meeting. 

8. Any requisition made by the members must state the object of 

the meeting proposed to be called, and must be signed by the requisition- 
ists and deposited at the registered office of the company. . 

9. On receipt of the requisition the directors shall forthwith 
proceed to call a general meeting : if they do not proceed to cause a 
meeting to be held within twenty-one days from the date of the requ - 
tion being so deposited, the requisitionists or any other five members 

may themselves call a meeting. 


Proceedings at General Meetings. 

10. Fourteen days’ notice at the least specifying the place, the day 

and the hour of meeting, and in case of special business the gen f ra , 
of the business, shall be given to the members m manner 
mentioned, or in such other manner (if any) as may be p , 

company in general meeting ; but the non-receipt of sue a . 
member shall not invalidate the proceedings at any general meeting. 

11. All business shall be deemed special that 

extraordinary meeting, and all that is transacted at an o an ce-sheets 
with the exception of the consideration of the 

and the ordinary report of the directors and aud » rotation and 
directors and other officers in the place of those retiring y 

the fixing of remuneration of the auditors. _ _ __—-- 

1. See United Kingdom^. v N«viU O^n Aw-v. 

Leslie [18881 22 Q. B. D. 722n. ; ^ reat r ^ ^ . q b 370 . British Marine Co. v. 
710; Montgomerie v. U. K. Assn. [ 1891 ] 1 «.• B. J/u , on case [1913] 2 

Jenkins [1900] 1 Q- B. 299 ; Premier Underwrmng A sn Cory .^^ {oTm 

Ch. 81. As to the effect of an application for Kent SheVbmeders’ Assn, 
to the regulations of the company see Hickman v. Kent btieep or 

[19151 1 Ch. 881, 903. 
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12 * No business shall be transacted at any meeting except the 

declaration or a dividend, unless a quorum of members is present at the 

commencement of the business. The quorum shall be ascertained as 

follows (that is to say) :—if the members of the company at the time of 

the meeting do not exceed ten in number, the quorum shall be five • if 

they exceed ten, there shall be added to the above quorum one for everv 

five additional members with this limitation, that no quorum shall in anv 
case exceed ten. y 


13. If within one hour from the time appointed for the meetins a 
quorum of members is not present the meeting, if called on the requisi- 
tion of the members, shall be dissolved ; in any other case it shall stand 

same time and 

place ; and if at such adjourned meeting a quorum of members is not 

present, it shall be adjourned sine die. 

14. The chairman (if any) of the directors shall preside as chairman 

at every general meeting of the company. airman 

15. If there is no such chairman, or if at any meeting he is not 

present at the time of holding the same, the members present shall choose 
some one of their number to be chairman of that meeting. 

16 . The chairman may, with the consent of the meeting adiourn 
the meetmg from time to time and from place to place, but no busines^ 
shall be .transacted at any adjourned meeting other than the bus ness 
left unfinished at the meeting from which the adjournment took £e 

,, 17 * At any general meeting, unless a poll is demanded bv at least 

three members, a declaration by the chairman that a resolution has been 

n3e7or S prLr e tio C n n nf U r ^ without proo 8 f of the 

" solution! Pr ° POrtl0n of the votes recorded in favour of or against the 


' h ' f" b ,1 

shall be deemed to be the resolution of rhl' and - the resu [ t . ° u f *£* po 
was demanded. resolution of the meeting at which the poll 


v otes of Members. 

19. Every member shall have one vote and no more, 
mittee or othe^Igafg^rdian 3 lunatlC or idiot ’ he ma V vote by his com- 

— un,ess a11 

Provided* thatno ^ompTnTshTn vnt- 8 '^ 11 dther Personally or by proxy : 

its directors in accordaLe with til te by PTOxy r as Ion § as a resolution of 
Companies Act 7 th the Provisions of section 80 of the Indian 

under the h£d if 'the" LpSntor or^fT be aPP ° inted in writing 
under its common seal. PP ° r ’ ’ “ a PP° m tor is a corporation, 

or unless he Vs app^intid^o actat th* 33 7 Pr ° Xy unIes ? he ia a member, 

appointed to act at the meeting as proxy for a corporation. 
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( 2 ) The instrument appointing him shall be deposited at the regis¬ 
tered office of the company not less than forty-eight hours before the 
time of holding the meeting at which he proposes to vote. 

24. Any instrument appointing a proxy shall be in the following 
forfn :— 


I, > of 

being a Member of the 
hereby appoint 


Company, Limited, 


Company, Limited, 
of 

as my proxy, to vote for me and on 

my behalf at the'fordinary or extraordinary, as the case may be] general 

meeting of the company to be held on the ^ay or 

and at any adjournment thereof. 

Signed this , day of 


Directors. 

25. The number of the directors and the names of the first directors 
shall be determined by the subscribers of the memorandum of association. 

26. Until directors are appointed, the subscribers of the memoran¬ 
dum of association shall, for all the. purposes of the Indian Companies 
Act, 1913, be deemed to be directors. 


Powers of Directors . 

27. The business of the company shall be managed by the directors, 
who may exercise all such powers of the company as are not by me 
Indian Companies Act, 1913, or by any statutory modification thereo 
for the time being in force, or by these articles, required to be exercised 
by the company in general meeting ; but no regulation made by the com 
pany in general meeting shall invalidate any prior act of the directors 
which would have been valid if that regulation had not been made. 


Elections of Directors. 

28. The directors shall be elected annually by the company in 
general meeting. 


Business of Company. 

(Here insert rules as to mode in which business of insurance is to be 

conducted ). 


Audit. 

29. Auditors shall be appointed and their duties reg ^ at ^ or 
ance with sections 144 and 145 of the Indian Companies Act, 

any statutory modification thereof for the time g “members” 

this purpose the said sections shall have effect as if theword 

were substituted for “shareholders’’, and as if first general meeting w 

substituted for “statutory meeting.” 

Notices. 

30. A notice may be given by the company ,®,? y member e ‘ ther 
personally, or by sending it by post to his registered address, 

98 
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31. Where a notice is sent by post, service of the notice shall be 
deemed to be effected by properly addressing, prepaying and posting a 
letter containing the notice and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered in the 
ordinary course of post. 

Names, Addresses and Descriptions of Subscribers. 

“1. A. B. of 
“2. C. D. of 
“3. E. F. of 
“4. G. H. of 
“5. I. J. of 
“6. K. L. of 
“7. M. N.of 

Dated the day of ig . 

Witness to the above signatures. 

X. Y., of 


FORM C, 

(See sections 7 and 151 .) 

Memorandum and Articles of Association of a Company 

LIMITED BY GUARANTEE, AND HAVING A SHARE CAPITAL. 

Memorandum of Association. 

1st.—The name of the company is “The Snowy Range Hotel Com¬ 
pany, Limited.” 

2nd. The registered office of the company will be situate in the 
province of Bengal. 

Tta objects for which the company is established are “the 
facilitating travelling in the Snowy Range, by providing hotels and 

C ? nV j e ^ anCeS n ^ , sea an< ^ ky land for the accomodation of travellers and 
the doing all such other things as are incidental or conducive to the 
attainment of the above object.” 

4th. The liability of the members is limited. 

5th. Every member of the company undertakes to contribute to 
the assets of the company in the event of its being wound up while he is 
v er ’ within one year afterwards, for payment of the debts and 

liabilities of the company, contracted before he ceases to be a member, 
and the costs, charges and expenses of winding up the same and for the 
adjustment of the rights of the contributories amongst themselves, such 
amount as may be required, not exceeding fifty rupees. 

6th. The share capital of the company shall consist of five hundred 

thousand rupees, divided into five thousand shares of one hundred rupees 
each. 

We, the several persons whose names and addresses are subscribed, 
are desirous of being formed into a company in pursuance of this 

memorandum of association, and we respectively agree to take the number 

• « 
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of share9 in the capital of the company set opposite our respective 
names. 


Names, Addresses and Descriptions of Subscribers. 

Number of 
shares 
taken by 
each 

Subscriber. 

1 • A• of • • « •«» #«# » 11 

• 

200 

2* C# O* of »«• ... ••• •»* * 

25 

"3 E F of 

w/• 1 —f JL ♦ vl • • • ••• ••• 

30 

05# Fi« • • • a a • a a 8 • • a 

40 

5* X# a a a a a a a a a aaa 

15 

6* La 0^ aaa aaa aaa aaa 

5 

l. Of aaa •• a aaa 

10 

Total shares taken ... | 

325 


Dated the day of 19 . 

Witness to the above signatures. 

X. Y., of 

Articles of Association to accompany preceding 

Memorandum of Association . 

1. The share capital of the company is five hundred thousand 
rupees, divided into five thousand shares of one hundred rupees each. 

2. The directors may, with the sanction of the company in general 
meeting, reduce the amount of shares in the company. 

3. The directors may, with the sanction of the company in general 
meeting, cancel any shares belonging to the company. 

4. All the articles of Table A of the Indian Companies Act, 1913, 
shall be deemed to be incorporated with these articles and to apply to the 
company. 

Names, Addresses and Descriptions of Subscribers . 

“1. A. B. of , , merchant. 

“2. C. D. of 
“3. E. F. of 
“4. G. H. of 
“5. I. J. of 
!C. L. of 
“7. M. N. of 

; Dated the day of 

Witness to the above signatures. 

* < X. Y., of 


19 . 
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FORM D. 

(See sections 8 and 151 .) 

Memorandum and Articles of Association of an Unlimited 

Company having a share capital. 

Memorandum of Association . 

1st.—The name of the company is “The Patent Stereotype Company.” 

2nd.—The registered office of the company will be situate in the 
province of Bombay. 

3rd.—The objects for which the company is established are “the 
working of a patent method of founding and casting stereotype plates of 
which method P.Q., of Bombay, is the sole patentee.” 

We, the several persons whose names are subscribed, are desirous of 
being formed into a company in pursuance of this memorandum of 
association, and we respectively agree to take the number of shares in 
the capital of the company set opposite our respective names. 


Names, Addresses and Descriptions of Subscribers. 

Number of 
shares 
taken by 
each 

Subscriber. 

“l.A. B. of 

3 

“2. C. D. of 

• • • • • • • • • 

2 

“3. E. F.of 

••• ••• ••• 

1 

“4. G. H. of 

* * * • • • ... 

2 

“5.1. J. of 

' ' ' ••• ••• 

2 

“6. K. L. of 

••• • • • 

.? 1 

“7. M. N. of 

••• ••• ••• 

♦ 

1 

# 

_ Total shares taken ... 

_ 

12 


Dated the Jay 0 f 

Witness to the above signature. 


A. 1., ot 

Articles of Association to accompany the preceding 

Memorandum of Association . 

j. .V s ^ are capital of the company is twenty thousand rupees, 

divided into twenty shares of one thousand rupees each. 

u u u ^ t ^ l j art ^ c leb of Table A of the Indian Companies Act, 1913, 
shall be deemed to be incorporated with these articles and to apply to the 
company. K 
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Names, Addresses and Descriptions of Subscribers. 

“1. A. B. of , merchant. 

"2. C. D. of 

"3. E. F. of 

“4. G. H. of 

-5.1. J. of 

“ 6 . K. L. of 

“7. M.N. of 

Dated the day of 19 

Witness to the above signatures. 

X. Y., of 

FORM E. 

As Required by Part II of the Act. 

(See section 32 .) 

Summary of Share Capital and Shares of the Company, Li 


made up to the day of 

ordinary general meeting in 19 

Nominal share capital Rs. 


19 


Company, Limited, 
(being the day of the first 


• { 


C shares of Rs. 

Nominal share capital Rs. divided into* < 

(. shares of Rs. 

Total number of shares taken up* to the day of ") 

19 which number, must agree with the total shown in the list > 
as held by existing members. . . . .) 

Number of shares issued subject to payment wholly in cash 
Number of shares issued as fully paid up otherwise than in cash 
Number of shares issued as partly paid up to the extent of per ") 
share otherwise than in cash. j 

fThere has been called up on each—of shares 

There has been called up on each—of shares . . . 

There has been called up on each—of shares 

tTotal amount of calls received, including payments on application | 
and allotment ♦ . . . • •) 

Total amount (if any) agreed to be considered as paid on shares 
which have been issued as fully paid up otherwise than ^ 

in cash . . . • • • • J 

Total amount (if any) agreed to be considered as paid on shares 1 
which have been issued as partly paid up to the extent of ? 
per share . • • • • *9 

Total amount of calls unpaid ..... 
Total amount (if any) of sums paid by way of commission in respect ^ 
of shares or debentures or allowed by way of discount since ? 
date of last summary ... . .) 

Total amount (if any) paid on § shares forfeited . 

Total amount of shares and stock for which share-warrants are 7 

nnfsfandincy . . • • • • * 


each 

each 


pect") 
ince ] 


Rs. 

Rs. 

Rs. 

Rs. 


Rs. 


Rs. 

Rs. 

Rs. 

Rs. 

Rs. 


Rs. 


*£. 


outstanding . . • • • 

Total amount of share-warrants issued and surrendered respectively ? Rg> 

since date of last summary . . • • • J 

Number of shares or amount of stock comprised in each share- / Rg 

warrant . . • • • • r ' 

Total amount of debt due from the company in respect ot ail ) 

mortgages and charges which are required to be registered r Ks. 
with the registrar under this Act . • _•__ 

* When there are shares of different kinds or amounts (e. g., Pr «£re n «sand 
Ordinary of Rs. 200 or Rs. 100) state the numbers and nominal values 

.f Where various amounts have been called or there are shares of different kinds, 

t Include what has been received on forfeited as well as on existing shares. 

§ State the aggregate number of shares forfeited. 
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List of persons holding shares in the 
Company, Limited, on the j ay 

of Wk °, h "' b ' U ,hms « »v dm. .toe dm L 

.h* tK “ na ™ snd ac,<it ‘ s ““ md *» 



+ aggregate number of shares forfeited (if any). 

stated and the column must'be^added C ' C *’ n< ? t the distinctive numbers, mt 
w,th that stated in the summaJv tohav.K P thr r gW 90 39 to make one total to 

t When the shares are ofd.ff , UP ' 

that the number of each class hcM^^ cI ® 9SCS > these columns may be sub-divided 
§ The date nf r.aior ; , transferred may be shown separately. 

shares transferred on each^ate. 0 The^ tTans ^ r s ^ould be given as well as the numbei 
the transferor and not oppositethat ofrh^ UlaX ? shoi tf d b f opposite the name 

be inserted in the remarks column imm^ transferee, but the name of the transferee n 

arKs column immediately opposite the particulars of each transfc 
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Names and addresses of the persons who are the Directors of the 

, Limited, on the day of 19 . 


Names. 

Addresses. 



Names and addresses of the persons who are the managers of the 

, Limited, on the day of 19 . 

Names. 

Addresses. 


0 • 

Note.—Banking companies must add a 

list of all their places of business. 


I, , do hereby certify that the above list and 

summary truly and correctly states the facts as they stood on day of 


,19 . 


(Signature)- 

(State whether director, manager or secretary). 
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FORM G. 

(See section 136.) 

Form of Statement to be published by Banking and Insurance Com- 
panies and Deposit, Provident, or Benefit Societies . 

* The share capital of the company is Rs. divided into 

shares of Rs. each. 

The number of shares issued is . Calls to the amount of Rs. 

per share have been made, under which the sum of Rs. 
has been received. 

The liabilities of the company on the thirty-first day of December 
(or thirtieth of June) were— 

Debts owing to sundry persons by the company : 

Under decree, Rs. 

On mortgages or bonds, Rs. 

On notes, bills or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company on that day were— 

Government securities [stating them], Rs. 

Bills of exchange, hundies and promissory notes, Rs. 

Cash at the Bankers, Rs. 

Other securities, Rs. 


FORM H. 

(See section 277 .) 

Information to be supplied in or in addition to the 
information contained in the Balance-Sheet 
of a company referred to in Part X. 

Liabilities . « 

1 . Summary of Authorised Share Capital and Issued share Capital* 

2 . Redeembale Preference Shares , stating date on or before which the 
shares are or are liable to be redeemed. 

3 . Debentures stating the nature of the Security. 

4 . Redeemed debentures which the Company has power to re-issue. 

5 . Loans (a) secured , stating the nature of the security ; 

(b) unsecured. 

6 . Loans from Banks :— 

(a) Secured , stating nature of security ; 

(b) Unsecured. 

If the company has no capital divided into shares, the portion of the statement 
relating to capital and shares must be omitted. 
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7 , Pro/it and Loss Account, showing (unless disclosed in a separate 

account) :— 

Balance as per previous Balance-Sheet. 

Appropriation thereof. 

Profit since last Balance-Sheet. 

[Where a company is a holding company, a statement showing how and 
to what extent the losses , if any, of the subsidiary companies have been 
provided for either in the accounts of the subsidiary companies or of the 
holding company or of both. 

If it is not possible to obtain such information, a statement to that effect 
giving the reasons therefor. 

Note.—So far as a holding company has any subsidiary company or 
companies operating in British India, it shall disclose the particulars required 
under section 13 2 -A in respect of subsidiary company or companies] 1 . 

8 . Contingent Liabilities. 

9 . Arrears of Cumulative Preference Dividend. 


/ 


Assets. 

1 . Fixed Assets, with sufficient particulars to disclose their general nature, 

and stating how their values are arrived at. 

2 . Preliminary expenses , so far as not written off. 

3. Any expenses incurred in connection with any issue of share Capital 

or Debentures, so far as not written off. 

4 . If it is shown as a separate item in or is otherwise ascertainable from 

the books of the Company, or from any contract for the sale or 
purchase of any property to be acquired by the Company, or from 
any documents in the possession of the Company relating to the 
stamp duty payable in respect of any such contract or the con¬ 
veyance of any such property the amount of the goodwill ana of 
any patents and trade marks as so shown or ascertained. 

5 . Interest paid on Capital, so far as not written off, showing the Share 

Capital on which and the rate at which interest has been paid 
out of Capital during the period to which the accounts relate. 

6 . Discount allowed on Shares issued, so far as not written off. 

7 . Commission paid or allowed in respect of any shares or debentures, so 

far as not written off. 

8 . Loans outstanding to enable employees or trustees on their behalf to 

purchase shares in the Company• 

9 . Particulars showing , 

(a) the amount of any loans which during the period to which 

the accounts relate have been made either by the Company 
or by any other person under a guarantee from or on a security 
provided by the Company to any director or officer of the 


1, This portion within square brackets has been inserted by Notification No.M 

(25) Tr. (C. L.) 39, of the Central Government—See Gazette or Ind 
February, 1941 Part I„ p* 162. 
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Company, including any such loans which were repaid during 
the said period ; s 


and 


(b) 


(c) 


Note (i).- 
(a) 


(b) 


Note ( 2 ). 


* 


the amount of any loans made in manner aforesaid to any director 

or officer at any time before the period aforesaid and outstanding 
at the expiration thereof ; s 

and 

the total of the amount paid to the directors as remuneration for 
treir services, inclusive of all fees, percentages, or other emolu¬ 
ments paid to or receivable by them by or from the Company or 
by or from any subsidiary Company. y 

There shall not be required to be shown 1 — 

in the case of a Company the ordinary business of which includes 

the lending of money, loans made by the Company in the ordinary 
course 0/ its business : 

or 

l Z n L ma f e by the Co J mpfln3 ' t0 any em P l °yee of the Company if 

the loan does not exceed twenty thousand rupees and is certified by 

wL Z eC T S th f Cor rP an y t0 ha been made in accordance 

wfth pT . a Zi e adopted or ah , out t0 he adopted by the Company 
with respect to loans to its employees. 

ffl frZZ Shal1 Z a ? ply in relati °n to a Managing Director 

_ cnIsi m any l, and m an y ot ber director who holds 

l y rU 1 er ^P ?y rt } e '}t or office in the Company there shall not 

. 1 ne to be included in the said total amount any sums paid 
to him except sums paid by way of directors’ fees. 


* 


* 


By the Companies (Amendment) Act, 1936, the above new form H has been insetted. 


1. Here th 


Governmen?°^Wt 3 Com 6 been ^7 the order of the C f nttaI 

Sheet shall disclose the narH ^ pany ls a holding Company then the Balance- 
tion No. 23(25) Tr. (C M i re Q u ired by section 132A.)”—Vide Notifica- 

I, p. 162. * 39 ln Gazette of India of the 1st February, 1941» Part 



THE FOURTH SCHEDULE. 

(See section 290 .) 
ENACTMENTS REPEALED. 


1 

2 

3 

4 

Year. 

No. 

Subject or short title. 

Extent of repeal. 

1882 

VI 

The Indian Companies Act, 1882. 

! 

So much as has not 
been repealed. 

1887 

VI 

The ndian Companies Act, (1882) 
Amendment Act, 1887. 

The whole. 

• 

1891 

XII 

The Amending Act, 1891 . . . 

So much of the Second 
Schedule as relates 
to the Indian Com¬ 
panies Act, 1882. 

1895 

XII 

The Indian Companies (Memo' 
randum of Association) Act, 

1895. 

The whole. 

1899 

# 

€ 

IX 

The Indian Arbitration Act, 1899. 

\ 

The second proviso to 
section 3 relating to 
the Indian Com¬ 
panies Act, 1882. 

1900 

IV 

The Indian Companies (Branch 
Registers) Act, 1900. 

The whole. 

1910 

IV 

The Indian Companies (Amend¬ 
ment) Act, 1910. 

The whole. 



APPENDIX A. 


War Donations and Investments (Companies) Act 

No. XXXVII of 1940. 

(Received the assent of the Governor General on the 27th 

November, 1940). 

An Act to enable companies in British India to make donations 

to public funds formed, and to make investments in Government 

loans floated, for the purpose of assisting the prosecution of the present 
war . 

Whereas it is expedient to enable companies in British India 
to make donations to public funds formed, and to make invest¬ 
ments in Government loans floated, for the purpose of assisting 
the prosecution of the present war ; 

And whereas it is also expedient to remove doubts as to 

the legality of such donations and investments where already 
made ; 

It is hereby enacted as follows :— 

L This Act may be called the War Donations and Invest- 
Short title, ments (Companies) Act, 1940. 

inter- 2. In this Act “Government loan’ 5 includes a loan 

pretation. floated by the Government of the United Kingdom. 

3. Any company formed and registered under the Indian 
Power of Companies Act, 1913, 1 or under the Indian Com- 
Zr panies Act, 1882, 2 or under the Indian Companies 
donations Act, 1866, 3 or under any Act or Acts repealed thereby 
^nent^ eSt * notwithstanding anything contained in the Indian 

Companies Act, 1913, and notwithstanding that the 
memorandum of association or the articles of association of the 
company do not enable it so to do, by special resolution autho- 
rise the making of a donation from the company’s assets to a 
public fund formed, or the making of an investment of the 
company’s assets in a Government loan floated, for the purpose 
of assisting the prosecution of the present war. 


1. Act VII of 1913. 

2. Act VI of 1882. 

3. Act X of 1866. 



App, B) 


TABLE A OF ACT VI OF 1882 


797 


4. Any donation to a public fund formed, and any invest- 

Validation ment * n a G° vernment loan floated, for the purpose of 
of a dona- * assisting the prosecution of the present war made by 
tions and an y company to which this Act applies between the 

ments al- 3rd day of September, 1939, and the commencement 
ready of this Act shall be as valid in all respects as if it had 

made ’ been made in accordance with the provisions of sec¬ 

tion 3, and after the commencement of this Act. 

5. If any question arises whether for the purposes of this 
Decision Act a loan is a Government loan floated for the pur- 
of doubts, pose of assisting the prosecution of the present war or 
whether a fund is a public fund formed for the purpose of 
assisting the prosecution of the present war, the question shall 
be decided by the Central Government whose decision shall 

be final. 


APPENDIX B* 

Table A in the First Schedule to the Indian Companies Act VI of 1882 .* 

TABLE A. 

Regulations fob. Management of a Company Limited by Shares. 

Shares . 

(1) If several persons are registered as joint holders of any share, any one of 
such persons may give effectual receipts for any dividend payable in respect of such 

share. 

(2) Every member shall, on payment of eight annas or such less sum as the 
Company in general meeting may prescribe, be entitled to a certificate under the 
common seal of the Company, specifying the share or shares held by him, and tne 

amount paid up thereon. 

(3) If such certificate is worn out or lost, it may be renewed on payment of eight 
annas or such less sum as the Company in general meeting may prescribe. 

Calls on Shares. 

(4) The directors, may from time to time make such calls upon the m ^ e ” ^ 

respect of all moneys unpaid on their shares as they think fit I ab |e W W the 

days’ notice at least is given of each call ; and each member shall be liable to pay c 

amount of calls so made to the persons and at the times and places appoi y 

directors. ^ ^ ^ deemed to have been mad e at the time when the resolution 

of the directors authorising such call was pa 9 sed. 

Tf the call payable in respect of any share is not paid before or on the day 

much thereof as from time to time exc eeds the amount of the calls tnen m - v -. 

~ *See s. 290 (1) (c) of the Indian Companies Act, 1913 (VII of 1913). 
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shares in respect of which such advance has been made, the Company may pay 
interest at such rate as the member paying such sum in advance and the directors agree 
upon. 

Transfers of Shares. 

(8) The instrument of transfer of any share in the Company shall be executed 
both by the transferor and transferee, and the transferor shall be deemed to remain 
a holder of -such share until the name of the transferee is entered in the register book 
in respect thereof. 

(9) Shares in the Company shall be transferred in the following form :— 

I, A B, of , in consideration of 

the sum of rupees paid to me by C D of 

do hereby transfer to the said C D the share (or shares) numbered * 

standing in my name in the books of the 

Company, to hold unto the said C D, his executors, administrators and assigns, 
subject to the several conditions on which I held the same at the time of the execution 
thereof; add I, the said C D, do hereby agree to take the said share (or shares) subject 
to the same conditions. As witness our hands the day of 

(10) The Company may decline to register any transfer of shares made by a 
member who is indebted to them. 

(11) The transfer books shall be closed during the fourteen days immediately preced¬ 
ing the ordinary general meeting in each year. 


Transmission of Shares. 

(U) The executors or administrators of a deceased member shall be the only persons 
recognised by the Company as having any title to his share. 

(13) Any person becoming entitled to a share in consequence of the death, 

female U memb°r ln3olv f ncy °. f the member or inconsequence of the marriage of any 

mav frnm Hm-’ TSL b l reglst< : re d , as a member upon such evidence being produced as 
xnay, trom time to time, be required by the Company. 

wh ° h ? becom e entitled to a share in consequence of the death, 

S m L 'r r enCV of any member or in consequence of the marriage of any 

L* nn ®“i u ’ y> - lnst ® adof bein 8 registered himself, elect to have some person to 

be named by him registered as a transferee of such share. 

T h - p ® rson 80 bec °ming entitled shall testify such election by executing to his 
nominee an instrument of transfer of such share. 

such I6 evidenciT U rhrH,° f , transfet sha " be P re3erited to the Company, together with 

thereunon Ihe Comna, 1 ^. ,°” may y equue to Prove the title of the transferee, and 
thereupon the Company shall register the transferee as a member. 


Forfeiture of Shares. 

fail ! t0 pa 7 any caI1 on day appointed for payment thereof, 
serve a notice orThim lme tb f reab:er » during such time as the call remains unpaid, 

exnenses that tmv ha p ec J uln ng him to pay such call together with interest and any 
expenses that may have accrued by reason of such non-payment. 

interest a^d pvnpnQ^o S /* arne a further day on or before which such call and all 
It shall also name th p nl ave ac crued by reason of such non-payment are to be paid, 
e ther the is to ^ made, the place so named being 

Comnanv are usually madp° 1 or . some otber place at which calls of the 

non'oavment at or hJfor t-1 Payable. The notice shall also state that, in the event of 

which such call was made will b’eXble Jbe'forfeited.’ lpP ° inted ' the shareS in IeSpeCt ° f 
shared r” p h ect IZJhkhsuc'h Sorted hM^n 33 aforesaid ate not complied with any 

and| mly taluSS 3 in ^h Ltel aVe Com^n 
to pay to the* Company 
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(22) A solemn declaration in writing, made before a Magistrate, that the call in 

respect of a share was made and notice thereof given, and that default in payment of the 
call was made and that the forfeiture of the share was made by a resolution of the 
directors to that effect, shall be sufficient evidence of the facts therein stated as against 
all persons entitled to such share and such declaration and the receipt of the Company 
for the price of such share shall constitute a good title to such share, and a certificate of 
proprietorship shall be delivered to the purchaser, and thereupon he shall be deemed the 
holder of such share discharged from all calls due prior to such purchase,- and he shall 
not be bound to see to the application of the purchase-money, nor shall his title to such 
share be affected by any irregularity in the proceedings in reference to such call. 

Conversion of Shares into Stock. 

(23) The directors may, with the sanction of the Company previously given in 
general meeting, convert any paid up shares into stock. 

(24) When any shares have been converted into stock, the several holders of such 
stock may thenceforth transfer their respective interests therein, or any part of such 
interest, in the same manner and subject to the same regulations as and subject to which 
any shares in the capital of the Company may be transferred, or as near thereto as 
circumstances admit. 

(25) The several holders of stock shall be entitled to participate in the dividends 
and profits of the Company according to the amount of their respective interests in such 
stock ; and such interests shall, in proportion to the amount thereof, confer on the 
holders thereof, respectively, the same privileges and advantages for the purpose of 
voting at meetings of the Cpmpany and for other purposes as would have been conferred 
by shares of equal amount in the capital of the Company ; but so that none of such 
privileges or advantages, except the participation in the dividends and profits of the 
Company, shall be conferred by any such aliquot part of consolidated stock as would 
not, if existing in shares, have conferred such privileges or advantages. 

Increase in Capital. 

(26) The directors may, with the sanction of a special resolution of the Company 
previously given in general meeting, increase its capital by the issue of new shares ; 
such aggregate increase (o be of such amount, and to be divided into shares of such 
respective amounts, as the Company in general meeting directs, or, if no direction is 
given, as the directors think expedient. 

(27) Subject to any direction to the contrary that may be given by the meeting 
that sanctions the increase of capital, all new shares shall be offered to the members in 
proportion to the existing shares held by them, and such offer shall be made by notice 
specifying the number of shares to which the member is entitled and limiting a time 
within which the offer, if not accepted, will be deemed to be declined ; and after the 
expiration of such time, or on the receipt of an intimation from the member to whom 
such notice is given that he declines to accept the shares offered, the directors may 
dispose of the same in such manner as.they think most beneficial to the Company. 

(28) Any capital raised by the creation of new shares shall be considered as part 
of the original capital, and shall be subject to the same provisions, with reference to 
the payment of calls, and the forfeiture of shares on non-payment of calls, or otherwise, 
as if it had been part of the original capital. 

General Meetings. 

(29) The first general meeting shall be held at such time, not being more than 
six months after the registration of the Company, and at such place as the directors 
may determine. 

(30) Subsequent general meetings shall be held, once at the least in every year, 
at such time and place as may be prescribed by the Company in general meeting ; and 
if no other time or place is prescribed, a general meeting shall be held on the first 
Monday in February in every year, at such place as may be determined by the directors. 

(31) The above-mentioned general meetings shall be called ordinary meetings; 
all other general meetings shall be called extraordinary. 

(32) The directors may, whenever they think fit, and they shall, upon a requisition 
made in writing by not less than one fifth in number of the members of the Company, 
convene an extraordinary general meeting. 
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meeting 

convene an ^ pr °“ ed to 

same within twenty-one days from the date of rhJ r n ^°,. not P roceed to convene the 

other members amounting to the required number rnTT’ th , e rec 5 ul 81 t ionists, or any 
ordinary general meeting. Q b ’ y themselves convene an extra- 

Proceedings at General meeting. 

meeting/and, in'case^of^pedarbusiness S the^^en y e l rld the ^ Iace » the day and the hour of 

notice by „» , h ,|, „o, ,h. „ "d'S “* 

UO) Ail business shall be deemed «rwial , 

•meeting, and all that is transacted at an nrdin^r f • C 3 tr f nsacted at an extraordinary 

tioning a dividend, andthe w« 5 dm”on If TS 8 * Wlth eXCe P tion of sane- 

ordinary report of the directors ° f the accounts > balance-sheets and the 

of a dividend, unless a q*u o r urrT o^ m e mbe rs hf d V general m £ etin g except the declaration 
proceeds to business. Suchquorumshall IH Z**™ j he ^ when the meeting 
the persons who have taken shares in the 'rnmn^ 6 ? 1 ^ a ? folIows » that is to say If 

exceed ten in number, the quorum sha t lIbe : fi^ P - a if y fh at ^ of J tbe meetin g do not 

to the above quorum one for eve^y five .ddittonal tC V here » ha11 be added 

ten additional members after fifty with thi<? limit-o*-- em ^ ers U P to fifty* and one for every 
exceed twenty. Y ’ th thlS limitatlon that no quorum shall in any case 

present, the meeting, if con^ned^upon 6 the f °f the n V' eting ’ 3 quorum is not 

In any other case, it shall stand adjourned to , quislt!on , of . members, shall be dissolved. 

time and place ; and if, at such •adiourn.d^ « V®" 1 ® ° ay m the next week « at the same 
adjourned sine die. meeting, a quorum is not present, it shall be 

(39) The chairman (if any) of 

every general meeting of the Company d dlrector8 shall preside as chairman at 

(40) If there is no such chairman ;f 

fifteen minutes after the time appointed for u/ a ? V meeting he is not present within 

shall choose some one of their nuXr to be chairman ' meeting * the members P resent 

(41) The chairman mav with r , 

from time to time and from’ place to nl^k. of , the meeting, adjourn any meeting 
adjourned meeting other than the busin^f 1 bu !; no bu8iness shall be transacted at any 
adjournment took place. bUSInes8 left unfinished at the meeting from which the 

a declaration by the chairmarTthat^reqnW* & P ?^ is demanded by at least five members, 
effect in the book of proceedings^jf 3 th^Comnn ha \ b f, e ? carried - and an entry to that 
without proof of the number or pronorrinlw'lk' sba be 8ufficient evidence of the fact, 
such resolution. P on tbe votes recorded in favour of or against 

manner as the chairman dfrect^nnd hL ^ VC i° r r mor , e members, it shall be taken in such 
resolution of the CompanTin g^eral ^ tini ° ^ P ° U S ^ U be deemed to be the 
general meeting, the chairman shall be enrirlS * the cas ? of an equality of votes at any 

De entIt led to a second or casting vote. 

( 44 ) £ b Votes of Members. 

an additional vote for eveVfive qfc °k C VO ? e ^ ery share up to ten. He shall have . 
and an additional vote for everv ten ey P nd tbe , ten shares up to one hundred, 

( 45 ) anv m ? Cry tan 8hare3 beyond the first hundred shares. 

legal curator ; and, if any member is a minor k^ he may Y ote , by hisVommittee or other 
of his guardians if more than one. or ’ be may vote by bis guardian or any one 

•whose name stands first in theregister 1 j oint ^ y ent hled to a share or shares, the member 
shares, and no other, shall be enrif-l^d ^ men }bers as one of the holders of such share or 

( 47 ) No member shall be entitl e rt einreSPeCt0ftheSame * 

due from him have been paid, and no memk° V k C 1 i a< L any general meeting unless all calls 

mber shall be entitled to vote in respect of any 
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share that he has acquired by transfer, at any meeting held after the expiration of three 
months from the registration of the Company, unless he has been possessed of the share 
in respect of which he claims to vote for at least three months previously to the time of 
holding the meeting at which he proposes to vote. 

(48) Votes may be given either personally or by proxy. 

(49) The instrument appointing a proxy shall be in writing, under the hand of 
the appointor, or, if such appointor is a corporation, under their common seal, and shall 
be attested by one or more witnesses. No person shall be appointed a proxy who is 
not a member of the Company. 

■ (50) The instrument appointing a proxy shall be deposited at the registered 

office of the Company not less than seventy-two hours before the time for holding the 
meeting at which the person named in such instrument proposes to vote ; but no 
instrument appointing a proxy shall be valid after the expiration of twelve months from 
the date of its execution. 

(51) Any instrument appointing a proxy shall be in the following form :— 

Company, Limited. 

I, , of , being 

a member of the Company, Limited, and 

entitled to vote or votes, hereby appoint 

, of , as my proxy to vote for me 

and on my behalf at the [ordinary or extraordinary as the case may be] general meeting 
of the Company to be held on the day of , and at any 

adjournment thereof (or at any meeting of the Company that may be held in the year 

). 

As witness my hand, this day of 

Signed by the said in the presence of 

Directors. 


(52) The number of the directors, and the names of the first directors, shall be 
determined by the subscribers of the memorandum of association. 

(53) Until directors are appointed, the subscribers of the memorandum of 
association shall be deemed to be directors. 

(54) The future remuneration of the directors, and their remuneration for services 
performed previously to the first general meeting, shall be determined by the Company 
in general meeting. 

Powers of Directors. 


(55) The business of the Company shall be managed by the directors, who may 
pay all expenses incurred in getting up and registering the Company and may exercise 
all such powers of the Company as are not by the foregoing Act, or by these articles, 
required to be exercised by the Company in general meeting, subject nevertheless to any 
regulations of these articles, to the provisions of the foregoing Act and to such regu a- 
tions, being not inconsistent with the aforesaid regulations, or provisions, as may be 
prescribed by the Company in general meeting ; but no regulation made by the ^ om P^Y 
in general meeting shall invalidate any prior act of the directors which wou 

been valid if such regulation had not been made. 

(56) The continuing directors may act notwithstanding any vacancy in their 

body. 

Disqualification of Directors. 


(57) The office of directors shall be vacated— 

If he, or any partner of his, or the firm of which he is a member, holds any other 
office or place of profit under the company ; 

If h^ tSed "undTanyof 0 ^ pVnal provision, of the foregoing Act; 
if he is concerned in or participates in the profits of any contract with 

Company. 

TW ohnvf* rules shall be subject to the following exceptions that no director 
t, ii i , /r- reason of his being a member of any Company which has 

vote, his vote shall not be counted. 

101 
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Rotation of Directors . 

(58) At the first ordinary meeting after the registration of the Company the whole 
ot the directors shall retire from office; and at the first ordinary meeting in everv 
subsequent year one-third of the directors for the time being, or, if their number is not 
a multiple of three, then the number nearest to one-third, shall retire from office. 

(59) The one-third or other nearest number to retire during the first and second 
years ensuing the first ordinary meeting of the Company shall, unless the directors agree 
among themselves, be determined by ballot. In every subsequent year, the one-third or 
other nearest number who have been longest in office shall retire. 

(60) A retiring director shall be re-eligible. 

, „ {61 } Jn e < -9 omp f ny at the general meeting at which any directors retire in manner 
aforesaid shall fill up the vacated offices by electing a like number of persons. 

i i}* at any m ^ etin 2 at which an election of directors ought to take place the 

p aces of the vacating directors are not filled up, the meeting shall stand adjourned 

^ ^ ^ S8me time and P IaCe * and a t SUch adjourned 

meeting the places of the vacating directors are not filled up, the vacating directors 

th/nrHi 0f them have n k 0t had their pl j aces filIed up> shaI1 continue in office until” 
are filled up. meetlng ln the next year . and so on, from time to time until their places 

.r Company may, from time to time, in general meeting, increase or reduce 

the number of directors, and may also determine in what rotation such increased or 

reduced number is to go out of office. increased oi 

. u Any casual vacancy occurring in the board of directors may be filled ud bv 

the directors but any person so chosen shall retain his office so long only as the vacating 
director would have retained the same if no vacancy had occurred. & 

(65) The Company in general meeting may by a special resolution remove nnv 
director before the expiration of his period of office!and may by an 

3U P c P h 01 ttae n only r £Te The , pers ° n 80 app °*"ted shall “holdJffi™duSng 

if he had not been removed Wh ° Se P aCe he 13 apppmted wouId have held the same 


Proceedings of Directors . 

otherwise together for the despatch of business, adjourn and 

for the transaction of . eetlngs as t ^ink fit, and determine the quorum necessary 
by 1 a ma^orkv^of 1 vnt p^ 118 } 0633 * Qu , eStions arising at an Y meeting shall be decided 
a seconT o^ LsdnP A C 5? e ° f an equalit Y of votes, the chairman shall have 

directors. g director may at any time summon a meeting of tht 

oeriocf^for ^whirb^ b C !°| 3 ^k e i!f Ct /r c ^ a ^ rman of their meetings, and determine the 

meedng the chairnaan l ° ?° Id ° ffice 5 buif no such chairman is elected or if at any 

the directors nresent- qhnll k present at t ^ e time appointed for holding the same,, 
meeting? P shall choose some one of their number to be chairman of such 

such member^or mem£« ma Y delegate any of their powers to committees -consisting of 
shall Tn the exeTcl^ of X ^ body “? the Y think fit. Any committe so formed 
be imposed on it by the Lr^toM™ 61 * S ° delegated ’ conform to any regulations that may 

is elected ofiS k'not'nr 7 e ^f ct a chairman of its meetings. If no such chairman* 
present shall choose one of^their^iumber^to ^ 

at any meeti^shiir be^tSmiVcd 1 bv j T™ ™ ^ ^^ pTOp /u Gues , tions ari8i " g 
and, in case of an equality of votes ^ T 1 ? 7 of votes of the members present 

vote. 4 y or votes, the chairman shall have a second or casting. 

or by any person ferine y * ny meeting of the directors, or of a committee of directors,, 

discovered that there wts some'Tf 0 '’. S - haU , notwit hstanding that it be afterwards- 
or persons acting as afore^iH d [ ect in the appointment of any such director* 

as valid as if every such nerann' tHey f T , any of them wete disqualified, be- 
director. P son bad keen duly appointed and was qualified to be a> 
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Dividends. 


(72) The directors may, with the sanction of the Company in general meeting, 
declare a dividend to be paid to the members in proportion to their shares. 

(73) No dividend shall be payable except out of the profits arising from the 
business of the Company. 

(74) The directors may, before recommending any dividend, set aside out of the 
profits of the Company such sum as they think proper as a reserve fund to meet con¬ 
tingencies, or for equalizing dividends, or for repairing or maintaining the works con¬ 
nected with the business of the Company or any part thereof; and the directors may 
invest the sum so set apart as a reserved fund upon such securities as they may select. 

(75) The directors may deduct from the dividends payable to any member all 
such sums of money as may be due from him to the Company on account of calls or 
otherwise. 

(76) Notice of any dividend that may have been declared shall be given to 
each member in manner hereinafter mentioned ; and all dividends unclaimed for three 
years after having been declared may be forfeited by the directors for the benefit of 
the Company. 

(77) No dividend shall bear interest as against the Company. 

Accounts. 


(78) The directors shall cause true accounts to be kept— 


of the stock in trade of the Company ; 

of the sums of money received and expended by the Company, and the matters 
in respect of which such receipt and expenditure take place ; and 
of the credits and liabilities of the Company. 


The books of account shall be kept at the registered office of the Company, and, 
subject to any reasonable restrictions as to the time and manner of inspecting the same 
that may be imposed by the Company in general meetings, shall be open to the ins¬ 
pection of the members during the hours of business. 

(79) Once at the least in every year the directors shall lay before the Company 
in general meeting a statement of the income and expenditure for the past year made 
up to a date not more than three months before such meeting. 

(80) The statement so made shall show, arranged under the most convenient 
heads, the amount of gross income, distinguishing the several sources from which it 
has been derived, and the amount of gross expenditure, distinguishing the expenses of 
the establishment, salaries and other like matters. Every item of expenditure fairly 
chargeable against the year’s income shall be brought into account, so that a just 
balance of profit and loss may be laid before the meeting, and, in cases where any 
Item of expenditure which may in fairness be distributed over several years has been 
incurred in any one year, the whole amount of such item shall be stated, with the 
addition of the reasons why only a portion of such expenditure is charged against t e 
income of the year. 

(81) A balance-sheet shall be made out in every year and laid before the Com¬ 
pany in general meeting, and such balance-sheet shall contain a summary of the pro¬ 
perty and liabilities of the Company arranged under the heads appearing in the form 
annexed to this table, or as near thereto as circumstances admit. 

(82) A printed copy of such balance-sheet shall, seven days previously to ®di 
meeting, be served on every member in the manner in which notices are hereinafter 

directed to be served. 

Audit. 


(83) Once at the least in every year the accounts of the Companyshallbe 
•examined, and the correctness of the balance-sheet ascertained by one or more auditor 

or auditors. , 

(84) The first auditors shall be appointed by the directors ; subsequent auditors 

•shall be appointed by the Company in general meeting. . , . 

(85) If one auditor only is appointed, all the provisions herein contained relating 

.to' auditors shall apply to him. 

1861 The auditors may be members of the Company, but no person is eligible as 
auditor who ^Interested otherwise than as a member in any transactions of the 
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Company, and no director or other officer of the Company is eligible during his conti¬ 
nuance in office. 

(87) The election of auditors shall be made by the Company at their ordinary 
meeting in each year. 

(88) The remuneration of the first auditors shall be fixed by the directors ; that 
of subsequent auditors shall be fixed by the Company in general meeting. 

(89) Any auditor shall be re-eligible on his quitting office. 

(90) If any casual vacancy occurs in the office of any auditor appointed by the 
Company, the directors shall forthwith call an extraordinary general meeting for the 
purpose of supplying the same. 

(91) If no election of auditors is made in manner aforesaid the Local Government 
may, on the application of not less than five members of the Company, appoint an 
auditor for the current year and fix the remuneration to be paid to him by the Company 
for his services. 

(92) Every auditor shall be supplied with a copy of the balance-sheet, and it 
shall be his duty to examine the same with the accounts and vouchers relating thereto. 

(93) Every auditor shall have a list delivered to him of all books kept by the 
Company, and shall at all reasonable times have access to the books and accounts of 
the Company. He may, at the expense of the Company, employ accountants or other 
persons to assist him in investigating such accounts, and he may, in relation to such 
accounts, examine the directors or any other officer of the Company. 

(94) The auditors shall make a report to the members upon the balance-sheet and 
accounts, and in every such report they shall state whether, in their opinion, the balance- 
sheet is a full and fair balance-sheet, containing the particulars required by these regu¬ 
lations and properly drawn up so as to exhibit a true and correct view of the state of 
the Company’s affairs and, in case they have called for explanations or information 
from the directors, whether such explanations or information have or has been given 

b Y n ? direc 5 or9 > and whether they or it have or has been satisfactory. Such report 
shall be read, together with the report of the directors, at the ordinary meeting. 

Notices. 

(95) A notice may be served by the Company upon any member either personally 

or by sending it through the post in a letter addressed to such member at his registered 
place of abode. 

(96) All notices directed to be given to the members shall, with respect to any 

share to which persons are jointly entitled, be given to whichever of such persons is 

named hrst in the register of members; and notice so given shall be sufficient notice to 
all the holders of such share. 

(97) Any notice, if served by post, shall be deemed to have been served at the 
time when the letter containing the same would be delivered in the ordinary course of 
the post ; and, in proving such service, it shall be sufficient to prove that the letter 
containing the notice was properly addressed and put into the post office. 


APPENDIX C. 

Table A in Schedule to Act X of 1866 . 

.h, f Jl™;™ the s , ame . as D Tal ! le A of Act VI of 1882, printed as Appendix B, with 
the following variation in Regulation (57) 

(57) The office of Director shall be vacated— 

Tf u° lds any ot ^ er office or place of profit under the company ; 

If he becomes bankrupt or insolvent ; 

e is concerned in or participates in the profits of any contract with the 
company ; 

fW iL T RL!wl^ ra ^ ph T £ e S ulation (57) in Table A of Act X of 1866 is the same as 
above rules "] 57 Tab e A of Act VI of 1882 beginning with the words “But the 
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Table B in Schedule to Act XIX of 1857.* 

Regulations for Management of the company. 

Shares . 


1. No person shall be deemed to have accepted any share in the Company 
unless he has testified his acceptance thereof by writing under his hand in such 
form as the Company from time to time directs. 

2. The Company may from time to time make such calls upon the shareholders, 
in respect of all moneys unpaid on their shares, as they think fit, provided that 
twenty-one days’ notice at least is given of each call ; and each shareholder shall be 
liable to pay the amount of calls so made to the persons and at the times and places 
appointed by the Company. 

3 . A call shall be deemed to have been made at the time when the resolution 
authorizing such call was passed. 

4 . If, before or on the day appointed for payment, any shareholder does not 
pay the amount of any call to which he is liable, then such shareholder shall be 
liable to pay interest for the same at the rate of 5 per cent, per annum from the 
day appointed for the payment thereof to the time of the actual payment. 

5. The Company may, if they think fit, receive, from any of the shareholders 
willing to advance the same, all or any part of the moneys due upon their res* 
pective shares beyond the sums actually called for, and upon the moneys so paid in 
advance, or so much thereof as from time to time exceeds the amount of the calls 
then made upon the shares in respect of which such advance has been made, the 
Company may pay interest at such rate as the shareholder paying such sum in advance 
and the Company agree upon. 

6 . If several persons are registered as joint holders of any share, any one of 
such persons may give effectual receipts for any dividend payable in respect of such 
share. 

7. The Company may decline to register any transfer of shares made by a 
shareholder who is indebted to them. 

8 . Every shareholder shall, on payment of such sum not exceeding eight annas 
as the Company may prescribe, be entitled to a certificate, under the common seal 
of the Company, specifying the share or shares held by him, and the amount pai 

up thereon. 

9. If such certificate is worn out or lost, it may be renewed on payment of 
such sum, not exceeding eight annas, as the Company may prescribe. 

10. The transfer books shall be closed during the fourteen days immediately 
preceding the ordinary general meeting in each year. 


Transmission of Shares. 

11. The executors or administrators or representatives of a deceased shareholder 

shall be the only persons recognized by the Company as having any title to his share. 

12. Any person becoming entitled to a share in consequence of the dca^ 

bankruDtcv or insolvency of any shareholder, or m consequence of the marriage or 
Qrw ohnreholder or in any way other than by transfer, may be registered 

as V a shareholder upon such evidence being produced as may from time to time 

required by the Company. , 

13 Anv nerson who has become entitled to a share in any way other than 
by transfet may, Instead of being registered himself, elect to have some person to 
be named by him registered as a holder of such share. 

14. The person so becoming entitled shall testify such election by executing 
to his nominee a transfer of such share. . j 

1C The instrument of transfer shall be presented to the Company accompanied 
with ‘such evidenc™Ts they may require to prove the title of the transferor, and 
thereupon the Company shall register the transferee as a shareholder.___ 
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Forfeiture of Shares. 

16. If any shareholder fails to pay any call due on the annointed A™ 
serve P ^notice* an V 7 time . therea u fter ’ during 8uch time a * the call remains unpaid 
that may have'accrued^y reasor^of such 1 non-payment. ^ 

r places “nftste at-jgg 

“ V° be P aid ; it ahallI also state that, in the event of non payment Ttthe 
liable to be for7eit a ed POInted ’ ^ shares ln tespect of which such call was made will be 

anv qi 8 flr- I ^r. th r requisi r ion ? • °/ any , 9Uch notice as aforesaid are not complied with 

, 20 ; Any shareholder whose shares have been forfeited shall notwithstanding be 
forfeiture. P3V t0 **“ C ° mpany a “ ca! ‘ 9 owin 8 u P° n such aba «s at the time of the 


Increase in Capital 

general "meeting^'increase ks c'api tab tHC SanCti0 " ° f the C ° mpany previously given in 

of the^or^naVSirand "half mThetme it “ pa « 

whether with reference to the payment of calls or the forfeirnr^of 3 respect8 » 

payment of calls or otherwise, as if it had been part of the original captal ^ 0 " n0 "' 

General Meetings. 

23. The first general meeting shall be held at «„ r u „ , . , 

twelve months after the incorporation of the Comnanv* Ttfd T moTe than 

directors may determine. p y * and suc h place as the 

prescritd S byX e Co g mnanl n ?n eting3 aba11 K held at such time and place as may be 
prescribed a general meerinc/ K 11 meedn 8 J an d if no other time or place is 

year^at^such & 

all other gL^ratetfo^ be caIlcd ordinary meetin ® 3 * 

tion ml deInwfiring^" ^n/’numb"^ feeh * 1 'ht fit L a ,'l d they sba11 ’ upon a requisi- 

than one-Ufth P art of the shares of the’^n'" co^ne* a‘n" ^SSSSf gS 

meeting" P»MtlS a^shall £let 

.to convene a^neral'mee?^; ^theTdo 1 '^ nrt dl H reC f t0rS sha11 fo * thwith pro “? d 
twenty-one days from the date of the ?e<mwSnn P T° Ceed 5° . convene the sa ™ e w “ hin 
holders holding the required number 

meeting, andTthe pmpos^for wfoch 'any general^eeti? 6 - plaCe ’. ' th ? “, me V tbe , ho “ r of 
Complnf ement ’ ° r " SUCh ° ther ma — (if any) as may' be prescribed by foe 

subm^anyVesohitior^to^meetfog bevond ?h n0t leS3 than thre , e days’ previous notice, 
of such meeting. 8 beyond the matters continued in the notice given 

-resoludon a^th^registe^ed^ffice of th^ComplIfy Sh&11 be given by leaving a copy of thc 


The bracketted portion read originally as follows : “ day of 
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32. No business shall be transacted at any meeting, except the declaration of a 
dividend unless a quorum of shareholders is present at the commencement of such 
business ; and such quorum shall be ascertained as follows (that is to say) ; if the 
shareholders belonging to the Company at the time of the meeting do not exceed ten 
in number, the quorum shall be five ; if they exceed ten there shall be added to the 
above quorum one for every five additional shareholders up to fifty, and one for 
every ten additional shareholders after fifty, with this limitation, that it shall not be 
necessary for any quorum in any cafee to exceed forty. 

33 If within one hour from the time appointed for the meeting the required 
number of shareholders is not present, the meeting if convened upon the requisition 
of the shareholders, shall be dissolved; in any other case it shall stand adjourned to 
the following day at the same time and place ; and if at such adjourned meeting the 
required number of shareholders is not present, it shall be adjourned sme die. 

34. The chairman (if any) of the Board of Directors shall preside as chairman at 
every meeting of the Company. 

35. If there is no such chairman, or if at any meeting he is not present at the 
time of holding the same, the shareholders present shall choose some one of their 
number to be chairman of such meeting. 

36. The chairman may, with the consent of the meeting adjourn any meeting 
from time to time and from place to place ; but no business shall be transacted at any 
adjourned meeting other than the business left unfinished at the meeting from which 
the adjournment took place. 

37. At any general meeting, unless a poll is demanded by at least five share¬ 
holders, a declaration by the chairman that a resolution has been carried, 

entry to that effect in the book of proceedings of the Company, shall be sufficien 
evidence of the fact, without proof of the number or proportion of the votes recorae 
in favour of or against such resolution. 

38. If a poll is demanded in manner aforesaid, the same shall be taken in such 
manner as the chairman directs ; and the result of such poll shall be deemed to be e 
resolution of the Company in general meeting. 


Votes of Shareholders. 

39. Every shareholder shall have one vote for every share up to ten ; he shall have 

an additional vote for every five shares beyond the first ten shares up i to one un « , 

and an additional vote for every 10 shares held by him beyond the first hundre s a^ 

40. If any shareholder is a lunatic or idiot, he may vote by his committee , and 
if any shareholder is a minor, he may vote by his guardian, or any one of his gu 

if more than one. 

41. If more persons than one are jointly entitled to a share or *' h P T°e 

whose name stands first in the register of shareholders as one of the holdc s 

or shares, and no other, shall b e entitled to vote in respect of the same. 

42. No shareholder shall be entitled to vote at any meeting unless all l callsdue 

from him have been paid, nor until he shall have been possesse ° Kav? come by 

calendar months, unless such shares shall have been acquire or s settle- 

bequest, or by marriage, or by succession to an intestate s esta e, or y y dividends 
meat afier the death of any person who shall have been entitled for life to the dividends 

of such shares. . 

43. Votes may be given either personally or by proxies ; a proxy shaI1 bel P p< ^£ 
in writing under the hand of the.appointor, or, if such appointor la a corporation, und 

their common seal. . , . _ tl 

44. No person shall be appointed a proxy who i sn ° t as h ar e ho Id e r and t h el ns tr- 

E? 88® S.S'tfcfS? 

vote ; but no instrument appointing a proxy shall be valid a P 

month from the date of its execution. 


Directors. 

45. The number of the directors, and the names of the first directors shall be 
determined by the subscribers of the memorandum of associat.on. 

46. Until directors are appointed, the subscribers of the memorandum of 
lion shall for all the purposes of this Act be deemed to be directors. 
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48. 


exercite all T s h U ch b pow«3 ofthe coSpTny al at'not' the ^ irec ‘ ors > wh ° may 

association (if any) declared to be exercisable bv rb^ p Y h * 9 ACt ° r b ? the articlea of 
nevertheless to any resolutions of thearHrli! h Com P an Y Ir } general meeting, subject 
and to such regulations”'^ ^ 
sions, as may be prescribed by the Comnanv in r i aro ^ esai P regulations, or provi- 
by the Company in general meeting shall invalfdJ :ral meetmg ’ but no regulation made 
would have leJn vafid if suchI n« KaST' “ ° f ‘ he dire “°» 

Disqualification of Directors. 

The office of the director shall be vacated— 

If he holds any other office or place of profit under the Company • 
if he becomes bankrupt or insolvent ; p y * 

‘ Companyl " ° r in th = P^fic. of any contract with the 

if he participates ’in the profits of any work done for the Company 

shall va U ctL h ir, b oTce r t 3 re 3 a h sl of eX “ ptiona *- th “ n ° Sector 

which has entered inJco^rctfwhhordlL^anfwork^f‘? 8°!^ 

director ; nevertheless he shall not vote in rpsnJrt- * i! th Com P an y of which he is 

does so vote, his vote shall not becounted °V Wttk ; and - if h « 

five hundred rupees. ’ a lncur a penalty, not exceeding 


nu 


ivutucion oj uirectors. 

whole of the directors shall retire from^office^ and Mthefaft* 0 d' ° f the Company the 
subsequent year, one-third of the directors for the timehlf ordinary meeting in every 

multiple of three, then the number nearest ret'ifet"^ ‘ 

years ensuing the incorporation^th^Company'shall? un]™ ru** j? ^ fir8t and second 
themselves, be determined by ballot • in everv suhL. T be directors agree among 

nearest number who have been longest in office shall retire ^ th ® one " third or other 

51. A retiring director shall be re-eligible. 

aforesaii/sha^^^^Tthe vacated offices^y^lecting » nt* 1 any directors retire in manner 

53. If at any meeting at which an election ^! lke numbe , r of persons, 
election is made, the meeting shall stand ad?n f j Ire ^ or L s ou 8 ht r° tak = P' a « no such 

and place, and, if at such adjourned meeting t k ““ f e n ? xt d *?’ ? the S T e time 
shall continue to act until new directors JL „ election takes place, the former directors 
the following year. are a PP olnt ed at the first ordinary meeting of 

—mber of dinrcto^and ma^aTs^de^e^mi ^ l eneral m . eetin g. increase or reduce the 
number is to go out of office. n in what rota tion such increased or reduced 

dite«ors A : n but a any ^on" .*^11®°"^ ^■ D ‘^ cto " may be fiIled up by the 

director would have retained the same if no vacancyhad occurid?® ° n ‘ y “ **“ VaCatlng 

Proceedings of Directors. 

wise regulate their m^etln^L^^^ of busines3 > adjourn and other- 

for the transaction of business • K and determine the quorum necessary 

majority of votes ; in case of an* eaualitv &t ^ m eeting shall be decided by a 

original vote, shall have a casting vote • J Ail votes ' tbe chairman, in addition to his 
of the directors. * director may at any time summon a meeting 

57. The directors mav elerr * Ani r i 

for which he is to hold office • but if nr, rma / 1 * be * r meetings and determine the period 

chairman is not present at the time aoDointpH* 1 ^??- iS el ,? cted or if at an ? meetin S the 
shall chooiQ some one of their numbeMn h u° r folding tb f same » the directors present 
- co tl. i. , Der to be chairman of such meeting. 

58. The directors may delegate nnv of • 

such member or members of their bodv * 1 ?. lr , P? wers to committees consisting of 

tneir body as they think fit; any committee so formed shall, 



TABLE B OF ACT XIX OF 1857 


809 


App. D ] 


in the exercise of the powers so delegated, conform to any regulations that may be 
imposed on them by the directors. 

59. A committee may elect a chairman of their meetings : if no such chairman 
is elected, or if he is not present at the time appointed for holding the same, the 
members present shall choose one of their number to be chairman of such meeting. 

60. A committee may meet and adjourn as they think proper : questions at any 
meeting shall be determined by a majority of votes of the members present ; and in case 
of an equal division of votes, the chairman shall have a casting vote. 


61. Ail acts done by any meeting of the directors, or of a committee of directors, or 
by any person acting as a director, shall notwithstanding that it be afterwards discovered 
that there was some defect in the appointment of any such directors or persons acting 
as aforesaid, or that they or any of them were disqualified, be as valid as if every such 
person had been duly appointed and was qualified to be a director. 


62. The directors shall cause minutes to be made in books provided for the purpose 

(1) of all appointments of officers made by the directors ; 

(2) of the names of the directors present at each meeting of directors and 
committes of directors ; 

(3) of all orders made by the directors and committees of directors ; and 

(4) of all resolutions and proceedings of meetings of the Company, and of the 
directors and committees of directors. 


And any such minute as aforesaid if signed by any person purporting to be the: chair¬ 
man of any meeting of directors, or committee of directors, shall be rece v« 
without any further proof. 

63. The Company, in general meeting, may by a special resolution, remove any 
director before the expiration of his period of office, and appom a q ^ 

person in his stead ; the person so appointed shall hold office ur keen 

the director in whose place he is appointed would have held the sam 

removed. 


Dividends. 

64. The directors may, with the sanction of the Company in generaj meeting, 
declare a dividend to be paid to the shareholders m proportion 

65. The directors may, before recommending any dividend, set corv . 

profits of the Company such sum as they think proper as a res t ^ e wor k s 

tingencies, or for equalizing dividends, or for . thereo f . an d^he directors 

connected with the business of the Company, or any p securities as they, with 

may invest the sum so set apart as a reserved fund upon such securities y, 

the sanction of the Company, may select. 

66. The directors may deduct from the Companyon*account of calls 

all such sums of money as may be due from him to the Company o 

or otherwise. , , , ,, , . ~ ar h 

67. Notice of any dividend that may have bee£^g^emd place of" abode ; and all 

shareholder ot sent by post or otherwise tc > ^ eclared may be forfeited by the 

dividends unclaimed for three years, after having been declared, may 

directors for the benefit of the Company. 

68. No dividend shall bear interest as against the Company. 

Accounts. 

69. Once at the least in every Y« a “ he up 

general meeting a statement of the income „. e ? inS 

to a date more than three months before such meeti g. . 

70. The statement so made shall "^"IvtraTsoti'rcL 'from wht ? ch it has 

heads, the amount of gross income, distinguis g distinguishing the expense of the 

S -d-STb'S'"SS'Sfei.» — — ■”> 

102 
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expenditure which may in fairness be distributed over several years has been incurred 

in any one year, the whole amount of such item shall be stated, with the addition of the 

reasons why only a portion of such expenditure is charged against the income of 
the year. 


71. A balance-sheet shall be made out in every year, and laid before the general 
meeting of the Company ; and such balance-sheet shall contain a summary of the 
property and liabilities of the Company arranged under the heads appearing in the form 
annexed to this table, or as near thereto as circumstances admit. 

72. A printed copy of such balance-sheet shall, seven days previously to such 
meeting, be delivered at or sent by post to the registered address of every shareholder. 

Audi:. 


73. The accounts of the Company shall be examined, and the correctness of the 
balance-sheet ascertained by one or more auditor or auditors to be elected by the 
Company in general meeting. 

74. If not more than one auditor is appointed, all the provisions herein contained 
relating to auditors shall apply to him. 

75. The auditors need not be shareholders in the Company ; no person is eligible- 
as an auditor who is interested otherwise than as a shareholder in any transaction of the 
Company ; and no director or other officer of the Company is eligible during his 
continuance in office. 


76. The election of auditors shall be made by the Company at their ordinary 
meeting, or, if there are more than one, at their first ordinary meeting in each year. 


77. The remuneration of the 
of their election. 


auditors shall be fixed by the Company at the time 


78. Any auditor shall be rc-eligible on his quitting office. 

, r , K 7 ,?;u l lu nV ca ( . suaI vacancy occurs in the office of auditor, the directors shall 
forthwith call an extraordinary general meeting for the purpose of supplying the same. 

E no election of auditors is made in manner aforesaid, the Local Government 

J’j 16 , app Ration of one-fifth in number of the shareholders of the Company, 

a P pomt an auditor for t he cui-^nt year, and fix the remuneration to be paid to him 
by the Company for his services. 

i n l L u Ev /7 auc ^ Cor shall be supplied with a copy of the balance-sheet, and it 
sia e 13 u y to examine t ^ le 3ame with the accounts and vouchers relating thereto. 

82. Every auditor snail have a list delivered to him of all books kept by the 
Company, and he shall at all reasonable times have access to the books and accounts 
°., tie Company ; he may, p c the expense of the Company, employ accountants or 
e p rsons o assist him in investigating such accounts, and he may in relation to 
such accounts examine the directors or any other officer of the Company. 

, auditors shall make a report to the shareholders upon the balance- 

S ac £°V nts ; and ln ever Y such report they shall state whether in their 

op k a ance-sheet is a full and fair balance-sheet, containing the particulars 

r esc r Jrgu ations, and properly drawn up so as to exhibit a true and correct 

fi . ? e °. c f Company’s affairs ; and in case they have called for explana- 

. • u° T Eom the directors, whether such explanations or information have 

k 11 K r C , sectors, and whether they have been satisfactory ; and such report 

shall be read, together with the report of the directors, at the ordinary meeting. 


Notices. 


« ^ith* CeS requi ,V ng t ? sery ed by the Company upon the shareholders may 

in 3 i~, rf .- r a A A? pe *j sona Ey> ° r by leaving the same, or sending them through the post 
in a letter addressed to the shareholders, at their registered places of abode. 


85. All notices directed to be given to 

share to which persons are jointly entitled, be 

named first in the register of shareholders, and 
to all the proprietors of such share. 


the shareholders shall, with respect to any 
given to whichever of the said persons is 
notice so given shall be sufficient notice^ 
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Notifications and Rules made by the Governor 
General in Council under the Indian 

Companies Act, 1913. 

Fee for registration of Association not for Profit. 


[ See s. 26 1 

No. 3991 -S. R., Dated the 20 th July, 1888 1 .—The Governor General 
in Council is pleased to direct that the fee to be paid under section 40 , 

of the Indian Companies Act, 1882 and Table C , in the first Schedule 

to that Act, for the registration of an association not for profit as a 
company with limited liability under section 26 , of the said Act, shall, 
when the number of members is stated in the articles of association to 

•exceed twenty or to be unlimited, be fifty rupees. 

f See Gazette of India , 1888 , Ft. i. p. 341 . ] 


NOTIFICATION 

(Company Law) 

s 

No. 40 (l)/»Tr.(C.L.)/41. —In pursuance of section 249 of the 
Indian Companies Act, 1913 (VII of 1913), and in suppression of the 
notification of the Government of India in the Department ot Com¬ 
merce No. 23 (12)/A-Tr.(C.L.)/37 dated 22nd February 1941 the Central 

Government is pleased to direct that the fees payable in respect ot me 

matters specified in items 6 and 8 of Parts I and II respectively of a 
B in the First Schedule to the said Act shall be rupees three. 

[See Gazette of India dated 23rd August , 1941, Part 1 , p . 1194]* 




THE INDIAN COMPANIES RULES, 194L 
[As Amended «by Subsequent Notifications] 

[ See section 151 ]. 

No. 23 (12)/B-Tr.(C.L.)/37.— In exercise of the con¬ 
ferred by section 151 of the Indian Companies Ac : , . [ es 

the Central Government is pleased to make the following rules, 

namely :— 

THE INDIAN COMPANIES RULES, 1941. 

1. Short title “extent”, commencement and repeal.—( 1) These rules may 
be called the Indian Companies Rul es, 1941. ______ 

1. This notification was issued under the (Ac/ VII 

SittB 355.™ sStt<’=&SS£S <&— *-■ 1891 <A “ x 

2. This corresponds to s. 249 of Act VII of 1913. 

3. This corresponds to Table B, II of Act VII of 1913. 

4 . This corresponds to s. 26 of Act VII or 191 
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(2) They extend to the whole of British India including Berar, and 
every reference therein to British India shall be considered as including 
a reference to Berar.” 6 

(3) They shall come into force on the 1st day of April 1941. 

(4) The Indian Companies Rules, 1914, are hereby cancelled : 

Provided that the cancellation shall not affect the validity of anything 
done under or in pursuance of the said Rules, and in particular, shall 
not be deemed to require the re-making of any instrument in the 
appropriate form prescribed by these rules. 

[Note.—In the heading to this Rule after "title” the word "extent” has been inserted, 

sub-rules ( 2 ) and ( 3 ) have been re-numbered as sub-rules ( 3 ) and ( 4 ) respectively 

and the new sub-rule ( 2 ) has been inserted (see Gazette of India dated 23 rd 
August, 1941 , Part I, p. 1194 )]. 3 


1913 (VII Sf 1913? rL ' leS ’ ^ " Act ” meanS the Indian Companies Act, 

(2) For the purposes of these rules, the Registrar shall be the sole 
authority to decide whether an officer of a company is a “responsible 
Officer of the Company” or not. 

■ 1 . , • 1 1 s* • • contracts under section 104 .—Copies of 

contracts required to be filed with the Registrar under section 104 of the 
Act shall be verified— 


(i) by an affidavit of a responsible officer of the Company that 
they are true copies, or 

(ii) by certification of public officers under section 76 of the 
Indian Evidence Act, 1872 (I of 1872). 

_ Vacation of copies under sections 109 , 109 A and 110 — A copy of 

. nS ina* ent ° r JnnA w * t * 1 t ^ le Registrar for registration under 
se on ’ sectlon 109A or section 110 of the Act shall be verified :— 

(i) where the mortgage or charge comprises solely property 

si uate outside British India, by a certificate under the seal 

o e Company or under the hand of some person interested 

t erein otherwise than on behalf of the Company, that it is a 
true copy ; 

(ii) in other cases, by an affidavit of a responsible officer of the 

ompany that it is a true copy or by a certificate of a public 
(° 0 f e j[ 372 )^ er section 76 of the Indian Evidence Act, 1872. 

seed notl F e U1 }der section 153 B.—The notice required by 
given to thp die Q A ct f° ^ given by the transferee company shall be 

registered nost to bf sh ®’, eholder either personally, or by sending it by 
romnnnv 1S ac ^ r , ess registered in the books of the transferor 

f-hp adduce if e bas no address within British India so registered) to 
comnanv for th ny - British India supplied by him to the transferor 

has no ^rpaict- 6 jf lvl j j 0 no }* CQ to him. “If the dissentient shareholder 
transfpror ^ Gre ac ^ress in British India and has not supplied to the 

notices to hi^o 311 ^' 311 a ^ ress within British India for the giving of 
rirrnlafina not | c ^ a( ^dressed to him and advertised in a newspaper 

g the neighbourhood of the registered office of the company 
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shall be deemed to be duly given to him on the day on which the 
advertisement appears.** 

[Note.—In Rule 5 after the u/ords “notice to Kim,” the matter ic'icKin quotation marks 
has been added by Notification No. 23 (10)—Tr. fC.LJ/41 dated igth April 1941] 
(See Gazette of India dated igth April, 194 r i Part U P- 565 )]* 

6 * Certification of documents under section 277 of the Act.—A copy of a 
document required to be certified under sub-section ( 1 ) of section 277 of 
the Act shall— 


(i) in the case of a Company incorporated in a country outside 
His Majesty’s dominions, be 

(a) duly certified as a true copy by an official of the Government 

to whose custody the original is committed, the signature 
or seal of such official being authenticated by any of the 
British officials mentioned in section 6 of the Commis¬ 
sioners of Oaths Act, 1889 (52 and 53 Viet., c. 10), or in 
any Act amending the same, or 

(b) by a Notary of such country, the certificate of the Notary 
being authenticated by any of the British officials as afore¬ 
said, or 

(c) by some officer of the company before a person having 
authority to administer an oath as provided by Section 3 of 
the said Oaths Act, the status of the person administering 
the oath being authenticated by any of the British officials 
as aforesaid ; and 

(ii) in the case of a Company incorporated in any part of His 
Majesty’s dominions, 

(a) be duly certified as a true copy by an official of the 
Government to whose custody the original is committed, or 

(b) by a Notary Public of such place, or 

(c) on oath by an officer of the Company before a person 
having authority to administer an oath in such place. 


7. Certification of translations under section 277 or section 277 B. 
Translations of documents required to be filed with the Registrar under 
section 277 or section 277B of the Act shall be certified as correc 

translations,— 

(i) where such translation is made outside of British India, 

(a) by an official having custody of the original, or 

(b) by a Notary Public of the country or place where the 

Company is incorporated : 


Provided that where the Company is incorporated in a country 
outside His Majesty’s dominions, the sigriarure or seal of the person sa 
certifying shall be authenticated by any of the British officials mentioned 
in section 6 of the Commissioners of Oaths Act, 1889 (52 and 53 Viet., 
c 10), or in any Act amending the same ; 

(ii) where such translation is made in British India¬ 
na,) by an advocate, attorney or pleader entitled to appear 
before the High Court, or 
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(b) by an affidavit of some person having, in the opinion of the 
Registrar, a competent knowledge of the language of the 
original and of English. 

8 . Power of Central Government to relax rules 6 and 7 .—The Central 
Government may in any particular case if it thinks fit and upon such 
conditions as it may impose, permit copies or translations not certified 
in accordance with rules 6 and 7 to be filed with the Registrar. 

9. Time for filing alteration of particulars under section 277 .—Notice of any 
alteration which is required by subjection ( 1 ) of section 277 of the Act 
to be filed with the Registrar shall be filed within one month of the date 
on which the notice could in due course of post, and if despatched with 

due diligence, have been received by the Registrar from the place where 

the Company is incorporated. 


10. Translation of documents other than those under section 277 .—If any 
portion of any document required to be filed under any provision of the 

Act other than section 277 is not in the English language, a translation 

’ certified by a responsible officer of the Company to be correct, 
shall be furnished along with each copy deposited with the Registrar : 

^r^ i l e / 1 ,K hat t i le . Re » istrar rnay exempt any Company from the 
operation of this rule in respect of such documents as he may think fit. ' 

11. Forms. The forms set-forth in the Schedule hereto annexed or 
to which n these forms rib!™™'*™* ^ 8ha11 be USed in aI1 matterS 


in ca^h Fayment °^ ees - All fees payable under the Act shall Repaid 


THE SCHEDULE. 

FORM I. 

Declaration on registration of Company. 

THE INDIAN COMPANIES ACT, 1913. 

# 

[See Section 24. 

Filing Fee Rs. 3. 

Name of company. 

Cnm^aniV« at A 0t J with the requirements of the Indian 

P c ’ made pursuant to section 24(2) on behalf of a 

company proposed to be registered as the... 

Presented for filing by. 

Pleader^nthled^f S ^ nCere ^ V , ^*r c ^ are that I am an Advocate*/*Attorney/a 
formation n f the r ap P ear before a High Court who is engaged in the 
Mannapr/Vr ornpany/a person named in the Articles as a Director/ 

Indian Companies Act, 1913, in respect of 

thereto t0 . re P st . rat ion the said company and incidental 

_ gen complied with, save only the payment of the fees and 

* Strike out the portion which does not spply. 









App. E ] 


INDIAN COMPANIES RULES 


815 


sums payable on registration. And I make this solemn declaration 
conscientiously believing the same to be true. 

Note.—The declaration need not be either— 

(a) signed before a Magistrate ot an Officer competent to administer oaths, or 

( b ) stamped as an Affidavit. 

No. of Company. Ming Fee Rs. 3. 

FORM II. 

Notice of the situation of the office where a British Register is kept 
or of any change in, or discontinuance of, any such office. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 41.] 

Name of company. 

Presented for filing by. 

To the Registrar of Joint Stock Companies,. 

.Limited 

hereby gives you notice in accordance with section 41 of the Indian 
Companies Act, 1913, and by the authority of (a) a special resolution or 

the company, duly passed on the.day of.../clause 

.of the company’s articles of association that a branch 

register is now kept at (a) . 

/in lieu of./kept at. 

/is discontinued. 

Signature 

Designation 

(State whether Director or Manager or Secretary). 

Dated this.day of.19. 

Filing Fee Rs. 3. 

FORM III. 

Notice of consolidation, division, sub-division, or conversion into 
stock of shares, specifying the shares so consolidated, 1V1 * 

sub-divided, or converted into stock, or of the re-conver 
into shares of stock, specifying the stock so re-converted, or ot 

. the cancellation of shares (otherwise than in connection with a 

reduction of share capital under section 55 of the Indian com¬ 
panies Act, 1913). 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 50/51.] 

Name of company. 

Presented for filing by... 

To the Registrar of Joint Stock Companies,.Limited 


No. of Company. 


(a) Strike out the portion which does not apply. 
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hereby give you notice in accordance with section 50/51 of the Indian 
•Companies Act 1913, that— 

*(I) . shares of Rs.each (. 

.) have been consolidated and divided into 

.shares of Rs.each (of larger 

amount than the shares consolidated) (. 

.) (Sections 50 and 51). 

*(H) .shares of Rs.each (. 

*...) on which Rs.per share is paid up/ 

have been sub-divided into.shares of 

R s ---•••••• .(of smaller amount than the shares sub¬ 
divided) (.........) on which Rs. 

per share is paid up (which must be proportionate to the 
reduced nominal value of each share). (Section 50). 

.Fully paid shares of Rs.each, numbered 

. to .> have been converted into stock. 

-(IV) Rs...of stock has been re-converted into... 

fully paid shares of Rs.each, numbered. 

to .(Sections 50 and 51). 

"(V) .............shares of Rs.each, being un¬ 

issued capital, have been cancelled, and the amount of the 

authorised capital has been correspondingly diminished 
(Section 50). 

Signature 

Designation 

(State whether Director or Manager or Secretary). 
Dated this.day of.19. 

No. of Company. 

FORM IV. 

Notice of increase in share capital* 

w 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 53.] 

Filing Fee.Difference between Fee payable on Capital as increased 

and Fee already paid. 

Name of company. 

Presented for filing by. 

To the Registrar of Joint Stock Companies,. 

...Limited, 

hereby gives you notice pursuant to Section 53 of the Indian Companies 

Act, 1913 that by (a).resolution of the company dated 

t; f ie .day of.19., the share capital of the com¬ 
pany has been increased by the addition thereto of the sum of Rs. 

beyond the registered capital of Rs. 


apply. 


A separate notice for each item is to be given. Strike out the items which do ho.t 


(a) “ordinary”, “extraordinary” or “special”. 
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The additional capital is divided as follows : 



Nominal Amount 
of each Share 



The conditions (e.g., voting rights, dividends, etc.) subject to which 
the new shares have been or are to be issued are as follows : 

(If any of the new shares are preference shares state whether they are 
redeemable or not). 

Signature 

Designation 

(State whether Director or Manager or Secretary.) 
Dated the.dav of.19. 


(State whether 
....day of. 


No. of Company. 


FORM V. 


Filing Fee 


Notice of increase in number of members. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 53). 

.Difference between Fee payable on the Number as 

increased and Fee already paid. 


Name of company. 

Presented for filing by. 

Notice of increase in the number of members of. 

To the Registrar of Joint Stock Companies,.Limited 

gives you notice, pursuant to Section 53 of the Indian Compani 

1913, that by (a). resolution of the company date f,^^ c ; any has 

day of.' .19.the number of memberS '"^"“beyond the 

been increased by the addition thereto of. 

present registered number of. 

Signature 

Designation . 

(State whether Director or Manager or Secretary 

Dated the.day of. 19. ..—- 

(a) “ordinary”, “extraordinary” or “special . 

103 
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No. of Company. 


Filing Fee Rs. 3 

FORM VI. 

Notice of situation of registered office or of any change therein. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 72]. 

Name of company. 

Presented for filing by. . 

To the Registrar of Joint Stock Companies... 

hereby gives you notice, in accordance with section 72 of thfMnrWi’ 
/was removed from. . 


to... 


on the... 


Dated the 


(State whether 
day of. 


Signature 

Designation 

Director or Manager or 

19. 


Secretary.) 


FORM VII. 


Statutory Report. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 77J 

v 7 . * Filing fee Rs. 3 

Name of Company. 

Statutory Report of the. . j : 

certified and filed pursuant to section 77(5)..... m * 

Date and place of the statutory meeting 
Presented for filing by. 

The Directors report to the members as follows . 

7 days of die report?amf *°U .°f.last (i.e. a date within 

y Ot the report) and cash received up to the aforesaid date were 



Particulars. 


Number of 
Shares. 


(a) Allotted subject to payment 
therefor in Cash. 


Nominal 
Value of 
each 
Share. 


Cast 

Recei\ 


Preference- 
Ordinary 
Deferred 


__ J D eferred . 

incorporation or of the chance* a??K° e must ^ e . Hed w ith the registrar within 28 da 

(a) Strike out the portin’ which be * t 

* Redeemable Preference Sh»r« does *? ot wW- 

are to be specified in all cases. 
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Particulars. 


Number of 
Shares. 


Nominal 
Value of 
each 
Share. 


Cash 

Received. 


(b) Allotted as fully paid up "1 
otherwise than in cash, the I 
consideration for which they Y 
have been so allotted be- | 

ing s— J 

(c) Allotted as partly paid up 1 

to the extent of Rs. -I 

per share, the consideration Y 
for which they have been so I 
allotted being : — J 

(d) Allotted at a discount of ^ 

Rs.per Share > 


Preference* 

Nil 

Ordinary . 

Nil 

Deferred . 

Nil 

Preference* 

Ordinary . 

Deferred . 

• 


Preference* 


Ordinary . 

Deferred . 


Total 



2. The receipts and 
date are as follows :— 

payment of the Company up to the aforesaid 

Receipts. 

Rs. Payments. Rs- 

Shares — 

Preference 

Ordinary 

Deferred 

Share Deposits. 

Debentures 

Loans .... 
Deposits .... 
Other Sources (to be specified) 

Preliminary Expenses 

Commission of Sale of Shares . 

Discount on Shares 
. Capital Expenditure— 

. Land .*.••• 

. Buildings .... 

. Plants. 

Machinery . 

Dead Stock .... 

Etc. . 

Other Items (to be specified) . 

Balances — 

In hand .... 

At Banks .... 

Total ... 

Total ... 


3. Preliminary Expenses as estimated in the Prospectus! or Statement 

in lieu of Prospectus Rs..... :V*Y'* . 

Preliminiary Expenses incurred up to the aforesaid date : 


Law Charges 
Printing 
Registration 
Advertisement 

Commission on sale of Shares 
Discount on Shares. 

Other initial Expenses 

Total Rs. 


* Redeemable Preference Shares are to be specified in all cases, 
f Strike out the portion which does not apply. 
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t 

f’ > ^ ame . s > addresses and descriptions of the Directors, Auditors (if 
any) Managing Agents and Managers (if any) and Secretary of the Com¬ 
pany and the changes, if any, which have occurred since the date of the 
incorporation : ■ 


Directors 


Name. 

Address. 

Description. 

Particulars of 
changes, 
if any.** 

% 


• 



Auditors. 


Name. 

Address. 

Description. 

Particulars of 
changes, 
if any.** 






Managing Agent and Managers. 


Name. 



Particulars of 

Address. 

Description. 

changes, 
if any**. 




• 


Secretary. 


Name. 

Address. 

Description. 

Particulars of 
changes, 
if any.** 


• 

• 




These particulars must include dates of changes. 
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5. Particulars of any contract the 
modification of which is to be submitted 
to the meeting for its approval together 
with the particulars of the modification 
or proposed modification. 

6. The extent to which under¬ 
writing contracts if any, have been car¬ 
ried out. 

7. The arrears, if any, due on calls 
from directors, managing agents and 
managers. 

8. The particulars of any commis¬ 
sion or brokerage paid or to be paid in 
connection with the issue or sale of 
shares to any director, managing agent 
or, manager or if the managing agent is 
a firm, to any partner thereof, or, if the 
managing agent is a private company, 
to any director thereof. 


Dated this.day of.19 


We hereby certify this report.* 

(Alternatively) 

I hereby certify this report. 

• Two or more Directors. 

Chairman of the Directors. 

(If authorised by the Board of Di¬ 
rectors). 

We hereby certify that so much of the report as relates to the shares 
allotted by the Company and to the cash received in respect ot sucn 
shares and to the receipts and payments of the Company is correc . 

Auditors. 


Dated this..day of. 


19 


Note.—1. Receipts and payments account given in para. °C * e 1 |““p™ a teS?p 

with reference to section 77(3) (c) of the Indian C ° n ? pa £ ie9 ^ d narticulars Required 
to a date within 7 days of the date of the report and the Jiven as on the same 

under all the' other items of the Statutory Report should also f c giv ^ d 
d*te, *,e., the date upto .which the receipts and payments account is prepare . 

2. This form should contain the actual signatures of the persons who 
the report, viz. the Directors or the Chairman and the Auditor. 

: *To be certified by not less than two Directors or if the ^“f^Xfore the statu- 

IH&Ctors; by the sole Director, and forwarded at least twentyo J an(J to |, e filed 

tor? meeting to every member and debenture-holder of J ?lections (2), (3) and 

with the Registtat forthwith after it is forwarded vide Section 77, sub-sectio 

(5), and section 146. 


l: : .- • 
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FORM VIII. 

Special Resolution/Extraordinary Resolution* 

of the 

*2.Company, Limited. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 82 (1).] 

^ , filing Fee Rs. 3. 

Date of despatch of notice specifying the ) 
intention to propose the resolution j 

as a Special Resolution/Extraordi- | 

^ —_ 1 . • < 


nary Resolution.* 


J 


Passed.^ 19 

Name of Company. 

Presented for filing by. 

To the Registrar of Joint Stock Companies,. 

Re,olv « I .that. 








Signature... 

Designation. 

(State whether Director, Manager, 
Secretary or other Officer of 
the Company.) 

Dated this.day of. > 19 

FORM IX. 

Consent of Director to act. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 84.] 


Name of Company. 

Consent to act as Director/Directors of the. 

to be signed and filed pursuant to section 84 (ij"(ij”‘ 


Filing fee Rs. 3. 


assays t 

a speciaTrcsoluUon^and°for 0 an'extra-ordinary 1 resolution! “P"”** notto b *° be eiven ^ 
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Presented for filing by. 

To the Registrar of Joint Stock Companies, 


I/We, the undersigned, hereby testify my/our consent to act as Direc¬ 
tor/Directors of the. 

pursuant to section 84(i) (0 of the Indian Companies Act, 1913. _ 



Dated this.day of.19 


FORM X. 

List of persons consenting to be Directors. 

THE INDIAN COMPANIES ACT, 1913. 


[See Section 84.] 

% 


Filing fee Rs. 3. 


Name of Company. 

List of the persons who have consented to be Directors of the- 

to be filed with the Registrar pursuant to section 84(2). 

Presented for filing by. 

To the Registrar of Joint Stock Companies,. 

I/We, the undersigned, hereby give you notice, pursuant to section 
84(2) of the Indian Companies Act, 1913, that the following persons have 

consented to be Directors of the. 





of applicant for registration. 


Dated this .day of.19- -- 

Note. (Form IX).-(l) If a Director”.igna by^hia agent authored in writing", 

the authority must be produced and a copy attached. nTOvi d e , that— 

(2} Section 84 (3) of the Indian Companies Act, 1913, provides that 

‘‘ThisMcrion shalf not apply to a private compan)r or« or^n 

vate company before becoming a public company n P P w hj c h the com' 

behalf of a company after the expiration of one year from the date at 

piny is entitled to commence business. 
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Agreement to take qualification shares in proposed company. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 84.) 


Filing fee Rs. 3. 

Contract by directors to take and pay for qualification shares in. 

section 84 (ij'(.V) of the' Indian C^ntesAcSfl^^ PU ” Uant * 


Presented for filing by 


We, the undersigned, having consented to act as directors of the. 

to take from the said company and pay for the.'.^°..^^^hares 

° i-2 V-. r . ••••••each, being the number of shares prescribed as the 

qualification for the office of Director of the said company. 


Signature. 

Address. 

Description. 



--- 


Dated 


Witness to the above signatures 
Address. 


form XII. 

Particulars of Directors, Managers and Managing Agents and of any 

changes therein. * 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 87.J 


Name of Company... 
Presented for filii.g by 


Filing Fee Rs. 3. 
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* 

The present 
Christian 

Any former 
Christian 


Nationality 
of origin 

Usual 

Other 

business 

occupation 

and 

Name or 

' Name or 

Nation¬ 

(if other 

resi¬ 

Director¬ 

names and 

names 

ality. 

than the 

dential 

ships if 

surname 

or 


present 

address. 

any. If 

(a) (d). 

* % 

R * 

surname. 

• 


Nationality). 


none 

state 

so(b). 



of 

appoint' 
ment or 
change. 


Changes. 

(c) 



Signature. 

Designation. 

[State whether Director, Manager or Managing Agent(s).] 
Dated the.day of.194 . 

FORM XIII. 

Declaration before commencing business in case of Company issuing a 

Prospectus. 


THE INDIAN COMPANIES ACT, 1913 

[ See Section 103. ] 


Filing fee Rs. 3. 


Declaration 0 tha^he' conditions' of section' 103 of Act have been com- 
plied with. 

Presented for filing by. 

being the Secretary/a Director of the.solemnly 

and sincerely declare 2— , , 

That the amount of the share capital of the company offered to the 

public for subscription is Rs. ....— 

(fl) In thc ca8e 0 f a corporation its corporate name and registered or principal 

office should be shown. •sarUmlira of all other 

(b) The individuals’ primary business, occupation and particulars 

directorships held by him must be entered. . Directors should 

(c) Particulars of change among Directors, Managers or Ma "£S il ‘| ^ r h uld be 

be sent to the Registrar. A note of the changes t h° words 

5^%“!"“:'* b . y . p 

name change caused by death/resignation/retirement/removal/ro a 

(d) fnthe^eof a firm the full name, address and nationality of each partner and 
the date on which each became a partner. 

* * '* 104 
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That the amount stated in the prospectus as the minimum amount 
which in the opinion of the directors, must be raised by the issue of 
share capital in order to provide for the matter specified in sub-section 
(2) of section 101 of the Indian Companies Act, 1913, is Rs. 

That shares held subject to the payment of the whole amount thereof 
in cash have been allotted to the amount of Rs. 

That every director of the company has paid to the company on each 
of the shares taken or contracted to be taken by him, and for which he 
is liable to pay in cash, a proportion equal to the proportion payable on 
application and allotment on the shares offered for public subscription. 

I declare that the foregoing statements are true to my knowledge and 
belief. 

Signature. 

Date. 


FORM XIV. 

Declaration before commencing business in case of Company filing 

statement in lieu of prospectus. . 


THE INDIAN COMPANIES ACT, 1913. 


[See Section 103.1 


Filing fee Rs. 3. 


Name of company. 

Declaration that the conditions of section 103 of the Act have been 
complied with. 

Presented for filing by.;* 

I . ' .of. being the *Secretary/a 

Director of.do solemnly and sincerely declare : 

That the amount of the share capital of the company subject to the 
payment of the whole amount thereof in cash is Rs.. 

That the company being one which does not issue a 
inviting the public to subscribe for its shares, there has been filed wit 
the Registrar a statement in lieu of prospectus. 

That the amount fixed by the Memorandum or Articles and name 
in the statement as the minimum subscription upon which the Directors 

may proceed to allotment is Rs. .. 


Notes.—(1) The declaration need not be— 

(a) signed before a Magistrate or an officer competent to administer 
oaths ; or 

(h) stamped as an affidavit. 

(2) Section 103 (6) of the Indian Companies Act, 1913 Provides that 

“Nothing in this section shall apply to a private company, or to a com' 

pany registered before the commencement of this Act which do 
issue a prospectus inviting the public to subscribe for *ts ® ’ 

in so far as its provision relate to shares, to a company H 

guarantee and not having a share capital.” , Tu^ldne 

(3) For further restrictions on commencement of business by 
Companies, vide section 277-1 of the Indian Companies Act. 

^Strike out the portion which does not apply. 
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That shares held subject to the payment of the whole amount thereof 
in cash have been allotted to the amount of Rs. 

ever ^ Director of the company has paid to the company on each 
of the shares taken or contracted to be taken by him, and for which he 
is liable to pay in cash, a proportion equal to the proportion payable on 
application and allotment on the shares payable in cash. 

I declare that the foregoing statements are true to my knowledge and 
belief. 

Signature. 

Dated this.day of.19. 

FORM XV. 

Return of Allotments. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 104.] 

Filing Fee (See Note 2, 
next page). 

Name of company. 

Return of allotments of the. 

made on the following date/dates*.filpd with the 

registrar pursuant to section 104 (1). 

Presented for filing by. 

1. **Shares allotted payable in cash :— 


No. 

Nominal Amount. 

Due and Payable— 
Called up per Share (in¬ 
cluding Application 
and Allotment.) 

Paid up (excluding Pre¬ 
miums on Shares and Calls 
in Advance). 



Per 

Share. 

Total. 

1 

2 

3 

4 

•• 5 




i 



2. **Shares allotted for a consideration other than Cash :— 

Number. 

Nominal Amount.Rs. 

Amount to be treated as paid up on each share.Rs. 

Notes. —(1) The declaration need not be— 

(a) signed before a Magistrate or an officer competent to administer 

oaths ; or 

(b) stamped as an affidavit. 

(2) For further restrictions on commencement of business by Banking 
„ Companies, vide Section 277*1 of the Indian Companies Act. 

Insert date or dates of the allotments. 
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The consideration for which such shares have been allotted is as 

vSHows :— 

Property and Assets acquired.Rs. 

(Description) 

Goodwill of. Rs- 

Services (give nature of services).Rs. 

Other Items (to be specified).Rs. 

3. ^Number of shares issued at a discount (Vide Section 105-A). 

% 

Nominal amount of the shares so issued... 

Amount of discount per share. 

Paid up per share. 

Names, addresses, and descriptions of the allottees. 


Date of 
allotment. 

Name in 
full. 

( 

Address. 

Description. 

Number of shares allotted. 

Preference. 

Ordinary. 

Other 

kinds. 



' 

■ 





Dated this.day of.19 


Signature 


Designation. 

(State whether Director, Manager, 
Managing Agent or Secretary). 


"Distinguish between preference, ordinary, or other description of shares, specifying 
Redeemable Preference Shares if any, in all cases. 

Notel.—In making a return of allotments under section 104 (1) of the Indian Com¬ 
panies Act, 1913, it is to be noted that :— 

When a return includes several allotments made on different dates, the actual da*® 9 
of all such allotments should be entered at the top of the front page, and the 
registration of the return should be effected within the month of the nrs 
date. 

Note 2.—The filing fee is payable according to the following Scale—Vide Govern¬ 
ment of India, Department of Commerce Notification No. 426-T. (2), dated the lit 
September 1926 :— 

Where the paid-up value of the shares allotted does not exceed Rs. 25 

Where the paid-up value of the shares allotted exceeds Rs. 25, but 
does not exceed Rs. 50 

Where the paid-up value of the shares allotted exceeds Rs. 50, but 
does not exceed Rs. 75 

Where the paid-up value of the shares allotted exceeds Rs. 75, but 
does not exceeds Rs. 100 

Where the paid-up value of the shares allotted exceeds Rs. 100 


Rs. A. P. 
0 4 0 

0 8 0 

0 12 0 

1 0 0 
3 0 0 
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FORM XVI. 

Particulars of Oral Contracts. 

THE INDIAN COMPANIES ACT, 1913. 

[Pursuant to Section 104 (2).] 

Filing fee Rs. 3. 

Name of company. 

The particulars must be stamped with the same stamp duty as would 
have been payable if the contract had been reduced to writing. 

Presented for filing by. 

Particulars of contract relating to shares allotted as fully or partly 
paid up otherwise than in cash by.Limited. 


(1) The number of shares allotted as fully or partly paid 
up otherwise than in cash. 


(2) The nominal amount of each such share. 


Rs 


(3) The amount to be considered as paid up on each such 
share otherwise than in cash. 


Rs 


(4) If the consideration for the allotments of such 
shares is services, or any consideration other 
than that mentioned below in part 5, state 
the nature of such consideration, and the 
number of shares so allotted. 


No. of shares. 

Details of consideration, 


(5) If the allotment is made in satisfaction or part satisfac¬ 
tion of the purchase price of property, give a brief 
description of such property, and full particulars of 
the manner in which the, purchase price is to be 
satisfied. 

(1) Brief description of property. 

(2) Purchase Price 


(i) Total amount considered as paid on.. 

allotted otherwise than in cash 

(ii) Debentures issued 
(hi) Cash 

(iv) Amount of debt released or liabilities assumed by the 

purchaser (including mortgages on property acquired) Rs. 

Total purchase price Rs. 


Rs. 


shares 


Rs. 

Rs. 

Rs. 


(6) Give full particulars, in the form of the following table, 
of the property which is the subject of the sale, show¬ 
ing in detail how the total purchase price is appor¬ 
tioned between the respective heads :— 

Rs. A. P. 

Legal Estates in Freehold Property and Fixed Plant and 
Machinery and other fixtures thereon (a) 

Legal Esta tes in Leasehold Property (a) 

•hown^ ^^ ere 8UC h properties are sold subject to mortgage, the gross value should be 
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Rs. A. P. 

Fixed Plant an d Machinery on Leasehold Property (includ¬ 
ing Tenants’ Trade and other Fixtures) 

Equitable Interests in Freehold or Leasehold Property (cl) ... 

Loose Plant and Machinery, Stock-in-Trade, and other 
Chattels ( b) 

Goodwill and Benefit of Contracts ... _ ••• 

Patents, Designs, Trade Marks, Licences, Copyrights, etc. ... 

Book and other Debts. ... ... ••• ••• ••• 

Cash in Hand and at Bank on Current Account, Bills, 

Notes, etc. ... 

Cash on Deposit at Bank or elsewhere 
Shares, Debentures and other investments 
Other Items (to be specified) 


Signature. 

Designation. 

(State whether Director or 
Manager or Secretary). 

Dated the.day of.19. 

FORM XVII. 

Statement as to commission where shares not offered to the public. 


THE INDIAN COMPANIES ACT, 1913. 

[See Section 105.] 

Filing fee Rs. 3. 

Name of company. 

Presented for filing by. 

Statement of the amount or rate per cent., of the commission payable 
in respect of shares and of the number of shares which persons have 
agreed for a commission to subscribe absolutely, or conditionally. 


Name of company . 

Articles of association authorising commission. Article No. 

Particulars of the amount paid or payable as commission 
for subscribing or agreeing to subscribe or procuring 
or agreeing to procure, subscriptions for any shares 
in the company, or 

Rate of such commission . 

Date of circular or notice (if any), not being a prospectus, 
inviting subscriptions for the shares and disclosing 
the amount or rate of the commission 
Number of shares which persons have agreed for a com¬ 
mission to subscribe absolutely 
Number of shares which persons have agreed for a com¬ 
mission to subscribe conditionally — 


Paid Rs. 

Payable Rs. 
Rate per cent. 


Date. 

No. 


No. 


Signature of all the Directors or of their 
agents authorised in writing. 

Dated this.day of.19. 


(a) Where such properties are sold subject to mortgage, the gross value should be 

show^^ plant and machinery which was not in an actual state of severance on the 
date of the Sale should be included under this head. 
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FORM XVIII. 

Particulars of mortgages or charges. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 109 and 277'D.] 

Filing fee Rs. 3. 

Name of Company... 

Particulars to be filed with the registrar pursuant to section 109 of a 
mortgage or charge created by the.and being :— 

(a) A mortgage or charge for the purpose of securing any issue of 
debentures ; or 

(b) A mortgage or charge on uncalled share capital of the 
company ; or 

(c) A mortgage or charge on any immoveable property wherever 
situate, or any interest therein ; or 

(d) A mortgage or charge on any book debts of the company ; or 

(e) A mortgage or a charge, not being a pledge on any movable 
property of the company except stock-in-trade ; or 

(/) A floating charge on the undertaking or property of the 
company ; 

(Strike out the sub-heads (a), (b), (c), (d), (e) or (/) which do not apply). 

Presented for filing by. 

Particulars of mortgage or charge created by the. 

(1) Date of the instrument creating or evidencing the mort¬ 

gage or charge and description thereof (a). 

(2) Amount secured by the mortgage or charge (b). 

(3) Short particulars of the property mortgaged or charged. 

(4) Gist of the terms or conditions or extent or operation 

relating to any mortgage or charge. 

(5) Names (with addresses and descriptions) of the mortgages 

or persons entitled to the charge. 

(6) Amount or rate pet cent, of the commission, allowance 

or discount (if any). 

Signature. 

Designation. 

[State whether Director, Manager or 
Secretary or Person authorised 
to accept service of process 
under Section 277 (1) (d).] 

Dated this. day of.19. 

(a) A description of the instrument, e.g., “Trust Deed,” “Mortgage,” “Debenture,” 
etc., as the case may be, should be given. 

(fc) A definite figure is to be given. 
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FORM XIX. 

Particulars of Modification of Mortgage or Charge. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 116 (3) and 277D.] 

Filing Fee Rs. 3. 

Name of company. 

Presented for filing by. 


Particulars. 


According to 
original Instrument. 


According to 
Modifying Instrument.* 


1 


2 


3 


1. Date and description of Instru¬ 

ment. 

2. Amount secured by the mort¬ 

gage or charge. 

3. Brief particulars of property 

mortgaged. 

4. Gist of terms or conditions, or 

extent or operation of the 
mortgage or charge. 


Signature. 

Designation. 

[State whether Director, Manager or 
Secretary or person authorised 
to accept service of process 
under Section 277 (l)(d).] 


Dated 


*In this column, particulars have to be given only when there is a variation from 
column 2. 

Note.—Section 116 (3) of the Indian Companies Act, 1913, provides that:— 

Whenever the terms or conditions or extent or operation of any mortgage or charge 
registered under this section are modified, it shall be the duty of the company 
to send to the Registrar the particulars of such modification, and the provisions 
of this section as to registration of a mortgage or charge shall apply to such 
modification of the mortgage or charge as aforesaid. 
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Particulars of a mortgage or charge subject to which property has 
been acquired on or after the 15th January 1937. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 109A and 277D.] 

Filing Fee Rs. 3. 

Name of company. 

Presented by. 

Particulars of a mortgage or charge subject to which property has 

been acquired on or after the 15th January 1937 by. 

;...a company registered in British India/a company 

incorporated outside and having a place of business in British India.* 

(1) Date and description of the instrument creating or 

evidencing the mortgage or charge (a). 

(2) Date of the acquisition of the property. 

(3) Amount owing on security of the mortgage or charge. 

(4) Short particulars of the property mortgaged or charged. 

(5) Gist of the terms or conditions or extent or operation 

relating to any mortgage or charge. 

(6) Names, addresses and descriptions of the mortgagees or 

persons entitled to the charge. 

(In the case of a company incorporated in British India)— 

Signature. 

Designation. 

(State whether Director, Manager or 

Secretary.) 

Dated this.day of.19. 

(In the case of a company established outside British India)— 

Signature of any one or more of the persons . 

authorised under Section 277 (1) (d) of the . 

Indian Companies Act, 1913, or of some . 

other person authorised by the company. 

Dated the.day of...19. 

* Strike off the portion which does not apply. 

(a) description of the instrument, e.g., “Trust deed,” “Mortgage,” “Debenture,” 
etc., as the case may be, should be given. 

copy of the instrument, certified as prescribed in rule 4 of the Indian Com¬ 
panies Rules, 14)41, must be delivered with these particulars. 

105 
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FORM 

Form of Register or mort 

THE INDIAN COM 

(See Sections 109, 

Register or Mortgages and charges and of 


Date of 

creation 
of each 
mortgage 
or 

charge 
and des¬ 
cription 
thereof ; 
or date 
of acqui¬ 
sition of 
property 

if 

acquired 

subject 

to 

mortgage 

or 
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Names, 

addresses 

and 

descrip¬ 
tion of 
the mort¬ 
gagees or 
persons 
entitled 

to the 
charge 
or 

Trustees 
for the 
Deben¬ 
tures. 
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Particulars relating to the 
issues of debentures of a 
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XXI. 

gages and charges. 


PANIES ACT, 1913. 
109A, 112 and 121.) 


Memoranda of satisfaction of the 
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FORM XXII. 

Registration of Series of debentures. 

THE INDIAN COMPANIES ACT, 1913. 

[See Sections 110 and 277-D.] 

Filing fee Rs. 3. 

Name of company. 

Particulars to be filed with the Registrar pursuant to section 110 relating 
to a series of debentures containing, or giving by reference to any other 
instrument, any charge to the benefit of which the debenture holders of 
the said series are entitled pari passu created by the. 


Presented for filing by 


(1) 

Total amount secured by the whole series . 

(2) 

Amount of the present issue of the series . 

(3) 

Dates of resolution authorising the issue of the 
series. 

(4) 

Dates of the covering deed (if any) by which the 
security is created or defined ; or if there is no 
such deed, the date of the first execution of any 
debenture of the series, (a) 

(5) 

General description of the property charged 

(6) 

Gist of the terms or conditions or extent or opera- 
tion relating to any mortgage or charge. 

(7) 

Names and addresses of the trustees (if any) for 
the debenture-holders. 

(8) 

Amount or rate per cent, of the commission, 
allowance or discount (if any). 


Signature 


Designation. 

(State whether Director, Manager or 
Secretary or person authorised to 
accept service of process under 

Section 277 (l)(d).] 

Dated this.day of.19. 

(a) A description of the instrument, e.g., “Trust Deed,” “Mortgage,” “Debenture,” 

etc., as the case may be should be given. . > d i d 

Note.—The deed, if any, or a copy thereof verified in accordance with Kuie oi 

the Indian Companies Rules, 1941, containing the charge must be field with these 
particulars with the Registrar within twenty-one days after the execution of such deea» 
or, if there is no such deed, one of the debentures must be so delivered within 
twenty-one days after the execution of any debentures of the series. 
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FORM XXIII. 

Registration when more than one issue of the same series. 

THE INDIAN COMPANIES ACT, 1913. * 

[See Sections 110 and 277'D.] 

Filing fee Rs. 3. 

Name of company. 

Statement of particulars as required by section 110 when more than 
one issue is made of debentures in a series. 

Presented for filing by. 

Particulars of an issue of debentures made by. 

To be entered on the register pursuant to the proviso to section 110 
of the Indian Companies Act, 1913. 

(1) Date of present issue . 

(2) Amount of present issue. 

(3) Gist of the terms or conditions or extent or opera¬ 

tion relating to any mortgage or charge. 

(4) Particulars as to the amount or rate per cent, of 

the commission, allowance, or discount (if any), (a) 

(5) Total amount covered by the whole series 

■ n » ■ --- ^ - — —-- i —" 1 * 

(6) Total amount of Issue, including the present issue . 


Signature. 

Designation. 

[ State whether Director, Manager or 
Secretary or person authorised to 
accept service of process under 

Section 277 (l)(d).] 

Dated this.day of...19. 


(fl) The rate of Interest payable under the terms of the Debentures should not 
be entered. 

Note.—Section 110 of the Indian Companies Act, 1913, and the proviso there¬ 
under provide :— 

(1) For registration of particulars of the entire series (for which purpose Form 

I No.’XXII must be used), and 

(2) When there is more than one issue of debentures of the series, for the 

registration of the amount and date of each issue after the first (for 
• which purpose this Form No. XXIII must be used). 
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FORM XXV. 


Notice of appointment of a Receiver. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 118.) 

Filing fee Rs. 3. 

Notice pursuant to section 118 as to the appointment of a receiver. 

The.Company. 

Presented for filing by. . 

To the Registrar of Joint Stock Companies,. 

.of.hereby give 

notice that :— 

*(1) I have obtained an order of they.dated. 

for the appointment of Mr.of. 

as receiver of the property of this company. 

*(2) On the.day of.I appointed 

Mr.of.. .as receiver of 

the property of this company under the powers contained 
in an instrument t dated. 


Signature 


Dated the.day of. 


19 


FORM XXVI 

Abstract of Receiver’s Accounts. 


THE INDIAN COMPANIES ACT, 1913. 

(See Section 119.) 


(No filing fee payable.) 

Name of company. 

Presented for filing by. 

Name and address of Receiver. 

Date and description of instrument under 
which Receiver is appointed. 

Date of taking possession. 



Period covered by the abstract . 



Notes.—This notice must be filed within 15 days of the order or of the appoint¬ 
ment under the instrument. The penalty for default is a fine not exceeding Rs. 50 
for every day during which the default continues. 

* Of these two paragraphs strike out that which does not apply, 
t Insert name of Court making the order. 

i Describe fully the instrument under which appointment is made. 
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And further take notice that unless upon ^ application madetc'the 
Court by you the monih°ftom the date of this notice the 

Court thinks fit to order otherwise,^ saicHb).^. 

onThe ter ms* of"'the above'' mentioned offer approved by the approving 
(c).shareholders in the said company. 

Signature for (b). 


Designation. 

(State whether Director or Mana' 
ger or Secretary.) 


Dated the.day of. 


19 


No. of Company. 


Filing fee Rs. 3. 


FORM XXX. 


as 


Application by an existing company for registration as a limited 

Company. 

THE INDIAN COMPANIES ACT, 1913. 

( See Sections 253, 255, 256 and 257. ) 

Name of Company. 

Presented for filing by. 

Application by...Company. for registration 

a limited company under the Indian Companies Act, 1913. 

.Company, constituted by. 

.day of.desired to register itself as a company limited 

by.shares/guarantee under the Indian Companies c , » 

by the name of. ....Company, Limited, an.°rthat^un 

pose, delivers the undermentioned documents for registra 
said Act. 

Signature. 

Designation. 

(State whether Director or Manager 
or Secretary.) 


Dated this.day of 


19 


(a) Name and address of dissenting shareholder. 

(b) Name of transferee company. . o * ^Weholders insert particulars 

c If the offer is limited to a certain class pr classes of shareholders 


(c) 

of the shares. 

( d ) Name of transferor company. 
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"DOCUMENTS DELIVERED FOR REGISTRATION WITH THE 

FOREGOING APPLICATION. 

1. Copy of the.constituting or regulating the company. 


2. List of the members of the company made up to the.day of 

.19. 

3. Statement showing the nominal capital of the company, etc. 

4. List of the directors or other managers of the Company. 

5. Copy of resolution of the company assenting to its registration as 
a limited company, and adding the word “Limited” to its name. 

6. Declaration by (a).of the company, verifying the 

particulars set forth in the documents above mentioned. 

No. of Company. No filing fee vide section 260. 

FORM XXXI. 

Application by an existing company for registration as an unlimited 

company. 

THE INDIAN COMPANIES ACT, 1913. 

(See Sections 253, 255, 256 and 257.) 

Name of company. 

To be used in the case of existing Companies desiring to be registered 
without limited liability. 

Presented for filing by. 

Application by.company.for registra¬ 

tion as an unlimited company under the Indian Companies Act, 1913. 

.company, constituted by.dated the 

•••••;.•;.day °f.desired to register itself under the 

Indian Companies Act, 1913, and for that purpose delivers the under 
mentioned documents for registration under the said Act. 

Signature. 

Designation. 

(State whether Director or Manager 
or Secretary.) 

Dated the. day of.19. 

DOCUMENTS DELIVERED FOR REGISTRATION WITH THE 

FOREGOING APPLICATION. 

1. Copy of the.constituting or regulating the Company. 

2. List of the members of the Company made up to the.day 

of. 

(a) This Declaration to be by any two directors or other principal officers of the 
company. 

"Documents 1, 2, 3, 5 and 6 are to be filed by an existing Joint Stock Company, 
while documents 1, 3, 4, 5 and 6 are to be filed by a company other than a Joint Stock 
Company. 
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3. Statement of the registered office of the company. 

4. List of the directors or other managers of the company. 

5. Copy of resolution of the company assenting to its Registration. 

6. Declaration by (a) .of the company verifying 

the particulars set forth in the documents above mentioned. 

% 

No. of Company. Filing Fee Rs. 3. 

FORM XXXII. 

Registration of an existing company as a limited company. 

Copy of resolutions assenting to registration with limited liability. 

THE INDIAN COMPANIES ACT, 1913. 

(See Sections 253, 255 and 256.) 

Name of company. 

Presented for filing by. 

Copy of resolutions passed at a general meeting of. 

company.held on the.day of......19. 

assenting to its being registered with limited liability. 

(The resolutions to be written or printed here.) 

Signature. 

i • 

Designation. 

(State whether Director or Manager 

or Secretary.) 

No. of Company. Filing Fee Rs. 3. 

FORM XXXIII. 

Registration of an existing Company. 

List of Members. 

THE INDIAN COMPANIES ACT, ,1913. . . 

(See Section 255.) 

Name of company...1. 

Presented for filing by.. 

List of members of.Limited made, up to the 

(b) .day of.19. . . 

(a) This declaration is to be by any two directors or other principal officers of 

company. . 

( b) Not more than six clear days before delivery for registration. 
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Surname. 

Christian 

Name. 

Address. 

Occupation. 

Number of 
Shares, or 
Amount of 
Stock, held. 

Distinctive 
Number 
of the 
Shares 
(if any). 


< 


• 




(To be signed and dated at the end.) 


Signature. 

Designation. 

(State whether Director or Manager 

or Secretary.) 

Dated this.day of.19. 

FORM XXXIV. 

Registration of an existing company as a limited company. 

Statement of nominal capital, its division into shares, the number of shares 
taken and amount paid thereon, or the amount of stock of which it 
consists, also of the name and registered office of the company. 

THE INDIAN COMPANIES ACT, 1913. 

(See Sections 255 and 256.) 


Filing fee Rs. 3. 


Name of company. 

Presented for filing by 


Amount of nominal capital . 

• • 


Number of shares into which it is divided, and 


amount of each share. 

#«•••*• • 0 

* • • • 

* 

' 

Number of shares taken up to the. 

.day of 


..19. (a). 



Amount paid on each share . 

• ♦ 


Amount of stock of which it consists 

• ♦ 


Name of the company . 

♦ • 

Limited. 

Registered office ..... 

• • 



(a) Note more than six clear day9 before delivery for registration. 
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If the company is intended to 
be registered as a company 

limited by guarantee. 

The Resolution declaring 
the amount of the guarantee. 


Resolved that each member undertakes 
to contribute to the assets of the Com¬ 
pany in the event of its being wound 
up while he is a member, or within 
one year afterwards, for payment of 
the debts and liabilities of the Com¬ 
pany contracted before he ceased to be 
a member, and of the costs and expen¬ 
ses of winding up, and for the adjust¬ 
ment of the rights of the contributories 
among themselves such amount as may 
be required not exceeding Rs. 


Signature. 

Designation. 

(State whether Director or Manager 
or Secretary.) 

Dated the.day of.19. 


No. of Company. Filing fee Rs 3 

FORM XXXV. 

Registration of an existing company. 

Declaration Verifying Documents Delivered to the Registrar 
of Companies with Application for Registration. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 257.) 

Name of company. 

Presented for filing by. 

* 

We,.of.and.6f 

.being two.of the. 

...company.do solemnly and sincerely declare 

that the particulars set forth in the several documents accompanying this 

declaration, and marked respectively with the letters.are true ; 

And we make this solemn declaration conscientiously believing the same 
to be true. 


Directors/Principal Officers. 

Note (Form XXXV).—(1) The declaration should be signed by two or more 
or other directors principal officers. 

(2) No affidavit is required in respect of this form. 
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Documents (Charter, Statutes, or Memorandum and Articles 
of the Company, or Other Instrument) constituting or 
defining the constitution of the Company. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 277.) 


Filing fee Rs. 5. 

Name of Company. 

Presented for filing by. 


The.(name of company) incorporated 

in .(country of origin), having a place of business in 

British India at.in the Province of. 


Presents for filing, pursuant to section 277 (l)(a) of the Indian Com¬ 
panies Act, 1913, the following :— 

1. *Charter/Statutes/Memorandum and articles of association/ 

...(other instrument to be specified), 

constituting or defining the constitution of the company, 
and duly certified as required by the Indian Companies 
Rules, 1941. ** 

2. (If the aforesaid document is not written in the English language), 

a translation thereof, duly certified as required by the Indian 
Companies Rules, 1941.** 


Signature or Signatures of any one or more of 
the persons authorised under Section 277 
(l)(d) of the Indian Companies Act, 1913, 
or of some other person in British India 
duly authorised by the company. 


Dated this.day of 


19 


r 


, * Particulars of the documents required to be filed under Section 277 (1) of the 

Indian Companies Act, 1913 :— 

(a) A certified copy of the charter, statutes or memorandum and articles of the 

company, or other instrument constituting or defining the constitution of 
the company, and, if the instrument is not written in the English language, 
a certified translation thereof; 

(b) the full address of the registered or principal office of the company (see Form 

XXXVII) ; 

(c) A list of the directors and managers (if any) of the company (see Form 

XXXVIII) ; 

(d) The names and addresses of some one or more persons resident in British 

India authorised to accept on behalf of the company service of process and 
any notices required to be served on the company. 

N.B.—This Form, accompanied by the certified documents, and bv the Forms 
XXXyil, XXXVIII XXXIX and XLII must be filed within one month from the 
establishment of a place of business in the Province in British India. 

•‘Certification of documents under section 277 of the Act, 
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6 . Certification of documents under section 277 of the Act .—A copy of 
a document required to be certified under sub-section ( 1 ) of section 277 
of the Act shall 

(0 in the case of a Company incorporated in a country outside 
His Majesty’s dominions, be 

(a) duly certified as a true copy by an official of the Government 
to whose custody the original is committed, the signature 
or seal of such official being authenticated by any of the 
British officials mentioned in section 6 of the Commission¬ 
ers of Oaths Act, 1889 (52 and 53 Viet., c. 10) or in any 
Act amending the same, or 

(h) by a Notary of such country, the certificate of the Notary 
being authenticated by any of the British officials as afore¬ 
said, or 

(c) by some officer of the company before a person having 
authority to administer an oath as provided by Section 3 
of the said Oaths Act, the status of the person adminis¬ 
tering the oath being authenticated by any of the British 
officials as aforesaid ; and 

(H) in the case of a Company incorporated in any part of His 
Majesty’s dominions, 

(a) be duly certified as a true copy by an official of the Govern¬ 
ment to whose custody the original is committed, or 

{h) by a Notary Public of such place, or 

(c) on oath by an officer of the Company before a person having 
authority to administer an oath in such place. 

7. Certification of translations under section 211 or section 211B — 
Translations of documents required to be filed with the Registrar under 
section 277 or section 277B of the Act shall be certified as correct trans¬ 
lations,— 

(i) where such translation is made outside of British India, 

(a) by an official having custody of the original, or 

(b) by a Notary Public of the country or place where the Com¬ 

pany is incorporated : 

Provided that where the Company is incorporated in a country 
outside His Majesty’s dominions, the signature or seal of the person so 
certifying shall be authenticated by any of the British officials mentioned 
in section 6 of the Commissioner’s of Oaths Act, 1889 (52 and 53 Viet., 
c. 10), or in any Act amending the same ; 

(ii) where such translation is made in British India— 

(a) by an advocate, attorney or pleader entitled to appear before 

the High Court, or 

( b ) by an affidavit of some person having, in the opinion of the 

Registrar, a competent knowledge of the language of the 
original and of English. 
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FORM XXXVII• 


Notice of Address of the Registered or Principal Office 

of the Company. 


THE INDIAN COMPANIES ACT, 1913. 


(See Section 277.) 


Name of company 


Filing fee Rs. 5. 


Presented for filing by... 

Notice is hereby given, pursuant to section 277 (1) (fr) of the Indian 

Companies Act, 1913, by the. 

(name of company), incorporated in. 

(country of origin) having a place of business in British India at.. 

..in the Province of. 

.that the situation of the registered or principal Office of the 

company (in the country of origin) is :— 


Signature or Signatures of any one or ] 
more of the persons authorised j 

under section 277 (1) (d) of the ! . 

Indian Companies Act, 1913, or of ‘ . 

some other person in British India 
duly authorised by the company. 

Dated this.day of.19. 

N. B.—This notice must be filed within one month from the establishment of a 
place of business in the Province in British India. 


FORM XXXVIII. 


Lists of directors and 


anagers required by 


section 277. 


THE INDIAN COMPANIES ACT, 1913. 


(See section 277.) 

Filing fee Rs. 5. 

Name of company. 

Return pursuant to section 277 (1) by 

The.(name of Company) incorporated in. 

.(counting (country ?) of origin) and which has a place 

of business in British India at.°* 

a list of its directors and managers. 


Presented for filing by. 

List of directors and managers of the 
107 
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Names of directors and 
managers. 

Addresses of directors 
and managers. 

Description or occupations 
of directors and managers. 




Signature or signatures of any one or more' 
persons authorised under section 277 



(1) (d) of the Indian Companies Act, , 
1913, or of some other person in British 
India duly authorised by the Company. . 

Date. 


FORM XXXIX. 


Return of persons authorised to accept service under section 277 . 


THE INDIAN COMPANIES ACT, 1913. 


(See section 277.) 


Name of company 


Filing fee Rs. 5. 


Return pursuant to section 277 (1) by— 

The.(name of Company) incorporated in 

.(country of origin) which has a place of 

business in British India at.of 

the names and addresses of some one or more persons resident in British 
India authorised to accept on behalf of the company service of process 
and any notices required to be served on the company. 

Presented for filing by.. 


List of persons authorised to accept service on behalf of the company. 


Name of persons. 

Residential 

Addresses. 

Nationality. 

Description or 
occupations. 






Signature or signatures of any one or 
more persons authorised under section 
277 (1) (d) of the Indian Companies 
Act, 1913, or of some other person in 
British India duly authorised by the 
Company. 



Date, 
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FORM XL. 

Notice of alteration in Charter, etc., under section 277. 

THE INDIAN COMPANIES ACT, 1913. 

(See section 277.) 

Filing fee Rs. 5. 

Name of company. 

^Notice of alteration in the charter, statutes, memorandum and 
articles, or other instrument constituting or defining the constitution 
of the company. 

Presented for filing by. 

Notice is hereby given, pursuant to section 277 (1) of the Indian 

Companies Act, 1913, by the.(name of Company) 

incorporated in.(country of origin). 

and which has a place of business in British India at.of 

alteration in the*.constituting or defining the constitu¬ 

tion of the company. 

Copy of alteration with copy of new deed, if one has been executed, 
and translation of alteration or any deed, if not in the English 
language, must accompany this notice and be shortly referred to here. 

Signature or signatures of any one or 
more persons authorised under 

section 277 (1) (d) of the Indian . . 

Companies Act, 1913, or of some ' . 

other person in British India duly 
authorised by the company. 

Date 


FORM XLI. 

Notice of alteration in the address of the registered or 
principal office of the Company under section 277. 

THE INDIAN COMPANIES ACT, 1913. 


(See section 277.) 

Name of Company. 

Presented for filing by. 


Filing fee Rs. 5. 


Notice is hereby given, pursuant to section 277 (1) of the Indian 
Companies Act, 1913, by the.(name of Company) 

# lnsert “charter”, “statutes”, “memorandum” or “articles” or other instrument 
a9 the case may be. 


Note (F° rm XL).—This notice must be filed within one month after the date on 
lc v particulars of the alteration could, in due course of post and if despatched with 
due diligence, have been received in British India from the place where the company is 

incorporated. 
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incorporated in..(country of origin) and which 

has a place of business in British India at.of alteration 

in the address of the registered or principal office of the company (in 
the country of origin). 


Previous address. 

Present address. 

Date of change. 


i 



Signature or signatures of any one or 
more persons authorised under 
section 277 (1) ( d ) of the Indian 
Companies Act, 1913, or of some 
other persons in British India duly 
authorised by the company. 



No. of Company. 


FORM XLII. 


Notice of situation of the principal place of business in British 

India or of any change therein. 


THE INDIAN COMPANIES ACT, 1913. 


[See Section 2(?)277 (1) (e).] 


Filing fee Rs. 5. 


To 


The REGISTRAR of JOINT STOCK COMPANIES,. 

The..Limited, 

incorporated in.an(d. ? ) 

having places of business in the Provinces of. 

in British India, hereby give you notice, in accordance with clause (e) of 
subjection (1) of section 277 that the office situated at.. 


in the Province of.shall be 

deemed to be the principal place of business of the company in British 

Note (Form XLI).—This notice must be filed within one month after the date on 
which particulars of the alteration could, in due course, of post, and if, despatched witn 
due diligence, have been received in British India from the place where the company is 
incorporated. 
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India* [instead of. 

(in the case of a change of address).] 

Signature of any one or more of the per- ] . 

sons authorised under Section 277 (1) . 

(d) of the Indian Companies Act, 1913, f. 

or of some other person in British | . 

India duly authorised by the company. J . 

Dated this.day of.. 19. 

FORM XLIII. 

Notice of alterations of Directors or Managers. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 277.) 

Filing fee Rs. 5. 

Notice of alteration in the list of Directors or Managers of the. 

.(name of Company) 

Presented for filing by. 

Notice is hereby given, pursuant to section 277 (1) of the Indian Com¬ 
panies Act, 1913, by the.(name of company) 

incorporated in.(country of origin) and which has a 

place of business in British India at.of alteration in 

the list of directors and managers. 


Names of directors and 
managers. 

Addresses of 
directors and 
managers. 

Descriptions or 
occupations of 
directors and 
managers. 

Remarks as to the 
alteration. 





Signature or signatures of any one or 
more persons authorised under sec¬ 
tion 277 (1) (d) of the Indian Com¬ 
panies Act, 1913, or of some other 
person in British India duly 
authorised by the company. 

1 




Date 


“Strike of the portion within the asterisks if not necessary. 

■ Note (Form XLIII).—This notice must be filed within one month after the date on 
which particulars of the alteration could, in due course of post, and if despatched with 
due diligence, have been received in British India from the place where the Company is 
incorporated. 








gSt&iyr- 
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Notice of alteration in the names of (or?) addresses of persons 

authorised to accept process* 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 277.) 


Filing fee Rs. 5. 

Name of Company. 

Notice of alteration in the names or addresses of the persons resident 
in British India authorised to accept on behalf of the company service 
of process and any notices required to be served on the company. 

Presented for filing by. 

Notice is hereby given, pursuant to section 277 (1) of the Indian 

Companies Act, 1913, by the.(name of Company) 

incorporated in...........(country of origin), and which has a 

place of business in British India at.of alteration in the names 

° r P ersons res ident in British India authorised to accept 

on behalf of the company service of process and any notices required to 
be served on the company. 



Signature or signatures of any one or more " 
persons authorised under section 277 
(1) (d) of the Indian Companies Act, 
1913, or of some other person in Bri¬ 
tish India duly authorised by the com¬ 
pany. 

Date 


Note. This notice must be filed within one month after the date on which parti¬ 
culars of the alteration could in due course of post, and if despatched with due diligence, 
have been received in British India from the place where the company is incorporated. 


* A complete list must always be given. 
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Statement of affairs under section 277 . 


THE INDIAN COMPANIES ACT, 1913 . 


(See Section 277.) 


Name of Company. 

Statement in the form of a balance sheet by the 


Filing fee Rs. 5. 


pursuant to section 277 (3) (ii) of the Indian Companies Act 
1913, by. 

The.(name of Company) incorporated in. 

. . .(country of origin) and which has a place of business in 

British India at.....•.of a statement in the 

form or a balance sheet audited by the company’s auditors*. 

and made up to...day of 


Signature or signatures of any one or more ^ 
persons authorised under section 277 
(1) (d) of the Indian Companies Act, ! 
1913, or of some other persons in Bri- j 
tish India duly authorised by the 
company. J 


Date 


Note.- 

“(3) 


Section 277 (3) of the Indian Companies Act, 1913, is as follows :— 

Every company to which this section applies shall in every year file with the 
busine™ 1 ° f the Province in which the company has its principal place of 


(0 in a case where by the law for the time being in force of the country in which 
the company is incorporated such company is required to file with the 
public authority an annual balance sheet—three copies of that balance 
sheet and if the balance sheet does not contain all the information provided 
for in the form marked H in the Third Schedule, such supplementary 
statements as shall furnish such information ; or 

(ii) in a case where no such provision is made by the law, for the time being in 
force, of the country in which the company is incorporated,—such a state- 
ment in the form of a balance sheet as such company would if it were a 
company formed and registered under this Act, be required to file in ac¬ 
cordance with the provisions of this Act : 

The form of a balance sheet is prescribed in section 132 which is as follows 



The balance sheet sha 1 contain a summary of the property and assets and of 
the capital and liabilities of the company giving such particulars as will 
disclose the general nature of those liabilities and assets and how the value 
or the fixed assets has been arrived at. 



The balance sheet shall be in the form marked F in the Third Schedule or 
near thereto as circumstances admit 


* Insert names and addresses of auditors. 
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FORM XLVI. 

Additional declaration before commencing business in the 

case of a banking company. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 227T.) 


Filing fee Rs. 3. 


Name of company. 

Declaration that the conditions of Section 277-1 of the Act have been 
complied with. 

Presented for filing by. 

We,". 


being the Directors and*.being the 

Manager of the... 

do solemnly and sincerely declare (1) that shares have been allotted to an 
amount sufficient to yield a sum of at least fifty thousand rupees as work¬ 
ing capital and that (2) a sum of Rupees.has actually 

been received by way of paid up capital. 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 

Signatures of all the Directors. 


Signature of Manager. 


Dated this.day of.19 . 


*Names and addresses should be given. 

Notes.— (1) This declaration should be verified by an affidavit signed by the direc 
tors and the Manager of the company in the form annexed. 

(2) This form should be filed both by private and public banking companies. 
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ANNEXURE TO FORM XLVI. 


(To bear a non-judicial stamp of the value of Rs. 2.) 

IN THE MATTER OF THE INDIAN COMPANIES ACT, 1913. 

AND 

THE.LTD. 

Affidavit verifying declaration under Section 277-1. 
We,*. 


being the Directors, and*. 

being the Manager, of the above named company make oath (or solemnly 
affirm) and say as follows :— 

That the declaration made by us under section 277T of the Indian 
Companies Act, 1913, has been marked. 

That the particulars contained in the said declaration are true to the 
best of our knowledge and belief. 

( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 

Signatures of all the Directors. 


Signature of Manager. 

Sworn or solemnly affirmed at. 

this.only of.19 . 

before me. 

Commissioner for Oaths. 


No. of Company. 


FORM XLVII. 


Form of monthly statement of banking company. 


THE INDIAN COMPANIES ACT, 1913. 


(See Section 277-L.) 

Filing fee Rs. 3. 

Name of company. 

Presented for filing by. 

Statement for the month of.of the position 

of .. Ltd. as at the close of business on the 

following days of the Month. 

*Names and addresses should be giv$n. 

108 
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(To be filed with the Registrar of Joint Stock Companies 
within the tenth day of the next month.) 



1 st 

2 nd 

3rd 

4th 

5th 


Friday 

Friday 

Friday 

Friday 

Friday 


* 

* 

* 

* 

* 

I.—Demand Liabilities— 

II.—Time Liabilities— 

III.—Cash—T 

(a) Notes— 

( b ) Rupees— 

(c) Subsidiary Coin— 

• 

I 





Signature. 

Designation. 

Date. 

(Director, Managing Director, Manager or Managing Agent). 

Reduction of Fees in Respect of Certain Matters. 

(See s. 24 Q.) 

No. 6161 * 26 , Dated the 22 nd July, iqi 6 . In pursuance of section 249 of the Indian 
Companies Act, 1913 (VII of 1913), The Governor General in Council is pleased to 
direct that in place of the fees specified in items Nos. 5 and 7, respectively, of PaTts I 
and II of Table B in the First Schedule of the said Act, the following reduced fees 
shall be paid to the registrar in respect of the matters hereinafter mentioned, namely :— 

For filing returns of allotments prescribed by section 104 of the said Act in cases in 
which the aggregate paid up value of the shares allotted does not exceed Rs. 100, 
1 per cent, on the paid up value of the shares allotted; in cases in which the 
paid up value exceeds Rs. 100, three rupees. 

For filing any other documents required or authorised by the said Act or Rules made 
thereunder, other than the Memorandum or the abstract required to be filed with 
the Registrar by a receiver or the statement required to be filed with the Registrar by the 
liquidator in a winding up, three rupees. 

( See Gazette of India —1916 Pt. 1 , p. 997 . ) 


* Give dates (where Friday is a holiday under the Negotiable Instruments Act, the 
preceding working day). 

f Cash must not include Balances at Bank or any item other than currency Notes, 
Rupees and subsidiary coins. 

[The above Rules and Forms were published in the Gazette of India dated 
22 nd February , 1941 Part I, pp. 251 to 309]. 
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APPENDIX F. 

Calcutta High Court Rules, 1939 . 

(Came into force on 15th November, 1939.) 

Original Side* 

NOTIFICATION. 

Calcutta, the 26th August, 1939. 

With the approval of the Governor it is ordered by the High Court of Judicature 
at Fort William in Bengal that with effect from the 15th day of November, 1939, the 
existing Rules in Chapter XXXI and the forms in Appendix “K” of the Original Side 
Rules, 1914, be repealed and the following Rules and forms be substituted in their 
place :— 

General. 

Definitions. 

1. In these Rules unless the context or subject-matter otherwise requires 
(i) “The Act” means the Indian Companies Act, 1913, as from time to time 
amended or modified. 

(li) “Advocate” means, in the High Court, a person entitled to appear and plead 
in the High Court in the exercise of its Original Jurisdiction, and includes, 
as regards proceedings in Chambers in the High Court, an attorney of the 
said Court, and as regards proceedings in a District Court any person 
* entitled to appear and plead in such Court. 

(iii) “Attorney” means in the High Court, an attorney of the High Court or firm 

of such attornies, and in a District Court, a legal practitioner or firm of 
legal practitioners entitled to appear and plead in such Court. 

(iv) “Certified” means, in relation to a copy, certified as provided in section 76 

of the Indian Evidence Act. 

(t>) “Company” means a company in respect of which proceedings to which these 
Rules apply have been instituted under the Act. 

(vi) “Court” means the Court having jurisdiction under the Act. 

(vii) “Creditor” includes a corporation and a firm of creditors in partnership. 

(viii) “Filed” means filed in the office of the Registtrar. 

(ix) “High Court” means the High Court of Judicature at Fort William in Bengal 
in its Original Jurisdiction. 

(x) “Judge” means, in the High Court, a Judge exercising Original Jurisdiction, 
and in the District Court, the Judge of such Cout. 

(xi) “Petition” in rules 51 to 64, both inclusive, means a petition to wind up a 
company by or under the supervision of the Court. 

(xii) “Registrar” means, in the High Court, the Registrar of the Court in its 
Original Jurisdiction, and in a District Court, the Judge or such officer of 
such Court as may be authorised to perform such duties as are by these 
Rules assigned to the Registrar. 

(xiii) “Sealed” means sealed with the seal of the Court. 

(xiv) “These Rules” or “The Rules” means the Rules in this Chapter and includes 
the prescribed forms but not the marginal notes to such Rules. 

Words importing the masculine gender shall include females. 

Words in the plural shall include the singular and words in the singular shall 
include the plural. 

The word “person” shall include any body of persons corporate or unincorporate. 

Expressions referring to writing shall include printing, typing, lithography, photo- . 
graphy, and other methods of representing or reproducing words in a visible form. 
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Rules^pply < L follovving shal) be *s general headings in all matters to which these 

A.—In proceedings before the Judge in Chambers or in Court:— 

In the High Court of Judicature at Fort William in Bengal, 

Original Civil Jurisdiction (or in the District Court of). 

In the matter of the Indian Companies Act, VII of 1913, 
an<3 of , Limited. 

in Chambers o“inCoui S tT entS ’ n ° dCeS “ d P roceedin 6 3 not before *e Judge 

In the matter of the Indian Companies Act, VII of 1913, 
and of , Limited. 

tbe Hl 8 b Court all petitions shall be presented and applications made to and 

rn™ Jr 83 taken before a J, ud 8 e ln Chambers, provided nevertheless that the Judge 
may adjourn any matter so brought before him into Court. In a District Court all 

donof'the Judge ^“coun. P roceedin ^ taken under the direc 

In Company matters such applications as are ordinarily dealt with in Chambers by 

rKT 8 trar .°V MaSter ’ must be made to one of such officers. Only such applications in 
Chambers which can only be dealt with by a Judge, should be made to the Judge dealing 
with Company matters. B B 

X , n the High Court the Rules of the Original Side of the High Court for the time 
and LI V - e ’ nu d 'u 6 gen u er , a 1 1 P ract ice of the Court, including the course of procedure 
to crfmnan? “* C1 } ambers ' shall apply as regards all proceedings under the Act in relation 

Rules o P therwis S e 0 provid 8 ed may applicable > exce P c and so ^ - b V the Act or these 

kenr and C ? Ur *T C i )urts having jurisdiction under this Act) shall be 

untamed a book called the Register of Company Matters” in which shall be 

66 A 76 7Q r b s? d in7 la ^ a i a ^ pli ff7 ons made under sec tions 13, 15, 36, 38, 54, 55, 

171A m 7 n 6 8 ? 77 A 7, I 77 R * 24 ’ o 125 ’ I37 ’ 141A * 153 > 153A > 153B « 154 » 166,169, 

209F ’ a A >\o 79 Al 80 *, 181 * 182 « 208B > 208C, 208E, 209B, 209C, 209D, 

277N 280 F and°2?/ ^n^ 15 ’ 216 ’ k 218 ’ 221 ’. 230A « 232 > 235, 237, 241, 242, 243, 244A, 247,249A, 

rnmn , l .n«TK,R 8 TOT ° ther on B lnatin g Proceeding under the Act in relation to a 

company. The Register of Company matters shall have the following columns, namely 

Column 1 —Serial Number. 

Column 2—Name of Company. 

Column 3—Name of Applicants. 

Column 4 Section of the Act, and Number of Rule, if any, under which applies* 
tion is made. 

Column 5—Date of order. 

ap I? Bcat * ons or °f d f r ® m ade and all processes issued or documents filed 
thereafter m such proceedings shall bear the serial number thereof. 

kpnr Jnrl n^^* 8 !? C? urt ; an<3 Courts having jurisdiction under the Act, there shall be 
P j j ne a k °°j5. caBed tbe “Ledger of Company Matters” in which shall be 

5 ntVfiPT? headlngS for se P arate companies chronologically in order of date 

P *J “1* ? lcd ln with a PP b cations made to the Court under the Act. 

i • k oholl k S ? reC 5 rd k d sba . be serially numbered and shall bear the same number 

e en oraed thereon in red ink at the time when such document is recorded. 

8 . Notwithstanding anything contained in these Rules, the Judge, before whom 

proceedings are taken, may enlarge or abridge the time for doing any act or taking any 
proceedings under these Rules. 

__ rril> Tu CT lu n ad y e ^ ti sement is required for any purpose, it shall, unless otherwise 
prescribed by these Rules or directed by the Judge, be inserted once in the Calcutta “or 

. th Z an i onc . e 11 ? t . wo . daiI Y newspapers, one in the English langoage and 
° 2 ; e m r t * lc . Verna f u 1 ar cir culating ‘in the locality where the company has its registered 
o ce o a principal place of business or assets and liabilities as the case may be.” 

[Note.—In this Rule the words “or Assam” have beeu inserted and the words within the 
second quotation marks have been substituted for “ Calcutta ” with effect from ist May, 1940 • 

Vide Notificacwn dated 19th April, I94 o in Calcutta Gazette dated 25 th April, 1940 , Parti, 

pp. 1200-07-J 



App. F ] 


CALCUTTA HIGH COURT RULES, 1939 


861 


10. The Judge may except in the case of an application to wind up a company in a 

special case dispense with any advertisement required by these Rules. P y * 

11. No proceedings under the Act or the Rules shall be invalidated by any formal 

defect or by any irregularity, unless the Judge before whom an objection is made to The 
proceeding is of opinion that substantial injustice has been caused by the defect or 
irregularity, and that the injustice cannot be remedied by an order. V C 

“n I he f A rm3 ‘o which reference is made in and to be used under these Rules are 
th ( e Ap ? e ? d, j c . 1 and the same , where applicable, and where they are not 
Si t ™ fc rm the like character with such variations as circumstances may require 

shall be used. Where such forms are applicable any costs occasioned by the use of any 

the JudgeTalT othenlise'dirtt * °' di3a “° Wed t0 the pa " y US '^ the same unless 

fin a - He 0137 thmk fit a9 , t0 Proceedings and more particularly with aspect to 
£ T tter8 ’ 1 namely ’ th f ^ng of notice to parties who are likely to 

to be^given ^ ^ a PP llcatIon and tbe mode and manner in which such notice is 

14> J? here an u ap £ 1 } cat . ion if made on behalf of a company the verification 
othJr nf'nr 10 | the ? ffi . davlt a3 the ca !5 ma V be shall b e affirmed by a director or some 
mav fnr «n Pa - ? fficer of the com .P an y- The Judge before whom the application is made 
ZZ L I 3 pec l al reasons * rant leave for the verification to be made by any person 
other than & director or other principal officer of the company. p 

Rectification of share register. 

15. All applications for leave to rectify the share register must be made on notice 

to the company and in case of transfers of shares to the transferor or the transferee as the 
case may be. 

Reduction of capital. 

16. An application for an order confirming the reduction of the share capital 
Fo?m°No P T Y 8hal ^ madC ° n petition verified b V affidavit. Such petition shall be in 

d a 17 j„ An a PP licatioia for an order dispensing with the addition of the words “and 
Reduced may be made ex parte at or after the presentation of such petition, provided 

the Judge may direct notice to be given of such application or adjourn the consideration 
thereof as he may think fit. 

is. In a case where the creditors of a company are not entitled to object to the 
proposed reduction it shall not be necessary to obtain the certificate required bv Rule 29 
3 °? tbe Presentation of the petition the Judge shall fix a day for the hearing thereof 

and shdi give directions as to the advertisements to be published of the presentation 
ot the petition, so that the first or only insertion of such notice shall be made not less 

Form nST" ^ ^ ^ ^ ^ hearin£> Such notice shall be in 

n s. 19 ;. In a case where the creditors are entitled to object to the proposed reduction 
application may be made ex parte by summons for directions as to the proceedings to be 

^^n f 0 r r- 8ett K- 8 h th H 1 - of creditors entitled to object and for fixing the dite with 
ifrhlrU Wh i Ch r C 1St - of ««* . ^editors is to be made out and the Judge may, 

Ic^d.^^and 26! he 'nTc l: orde^’ l shall 1 b^in ) R>rm ° f ““ ma “ etS mcnti ° n ‘ d 

shall £ dhe'ct?bffofth« d ummo™ der Sha " ^ COminUed by or if the Judge 

the company Khalil tthmtch ^ 

names and addresses of the creditors of the company atThe date fixed unde RuIe i9 
and stating the nature and amounts of the debts due to each of them respectively or n 

S?,* 0 / any debt payable on a contingency or not ascertained or of any claim admis¬ 
sible to proof in a winding up of the company, the value so far ; u 

estimated of such debt or claim. Such list shall be verified by the affidavit of an officer 
of the company competent to make the same. Such affidavit shall be fJiForm No. 4. 

tht> Copies of such list, containing the names and addresses of the creditors and 

the total amount due to them, but omitting the amounts due to them, respectively, or (if 
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the Judge shall think fit) complete copies of such list shall be kept at the registered 
office of the company and at the office of its attorney, and any person desirous of ins¬ 
pecting the same may, at any time during the usual hours of business inspect and take 
extracts from the same on payment of the sum of one rupee. 

23. The company shall, within seven days after the filing of such affidavit, or 
such further time as the Judge may-allow, send to each creditor whose name is entered 
in the said list, a notice stating the amount of the proposed reduction of the capital, and 
the amount or estimated value of the debtor claim for which such creditor is entered 
in the said list. Such notice shall be sent by prepaid letter post to each creditor at his 
last known address. Provided that where such address is not in British India, or is not 
known to the company, the Judge may direct notice to be given to such creditor in such 
manner as he may think fit. Such notice shall be in Form No. 5. 

24. Notice of the filing of the list of creditors shall be advertised by the company 
in such manner as the Judge shall direct. Such notice shall be in Form No. 6. 

25. A creditor entered in the said list who claims to be a creditor for a larger 
amount than that stated therein shall send his name and address and particulars of his 
debt or claim, and the name and address of his attorney (if any) to the attorney of the 
company, within the time stated in such notice being not more than fourteen days 
from the date of the notice or such further time as the Judge may allow. 

26. The company shall, within such time as the Judge shall direct, file an affidavit 
made by its attorney verifying a list containing the names and addresses of persons 
{if any) who shall have sent in particulars of their debts or claims in pursuance of the 
notices prescribed by Rule 24 and the amounts of such debts or claims. A competent 
officer of the company shall join in such affidavit proving the despatch and publications 
of such notices and distinguishing in such list which (if any) of such debts and claims 
are wholly, or as to any and what part thereof, admitted by the company, and which 
(if any) of such debts and claims are wholly, or as to any and what part thereof, disputed 
by the company. Such affidavit shall be in Form No. 7. 

27. Where any debt or claim, the particulars of which have been so sent, is not 
admitted by the company in full, then and ila every such case, unless the company is 
willing to set apart and appropriate in such manner as the Judge shall direct the full 
amount of such debt or claim the company shall, where the Judge thinks fit so to direct, 
send to the creditor a notice that he is required to prove such debt or claim or such 
part thereof as is not admitted by the company, by affidavit by a day to be therein 
named being not less than fourteen days after such notice and being the time appointed 
by the Judge for adjudicating upon such debts and claims. Such notice shall be sent in 
the manner provided by Rule 23 and shall be in Form No. 8 and such affidavit in proof 
shall be in Form 9. 

28. The costs of proof of a debt or claim in pursuance of the notice prescribed by 
Rule 27 shall be in the discretion of the Judge. 

29. The result of the settlement of the list of creditors shall be stated in a certi¬ 
ficate which shall be prepared by the attorney of the company and signed by the Judge. 

Such certificate shall (1) specify debts or claims (if any) which have been disallowed ; 
(2) distinguish (a) debts or claims the full amount of which the company is willing to 

set apart and appropriate, ( b ) debts or claims (if any) the amount of which has been 

fixed by inquiry and adjudication in manner provided by section 59 of the Act, (c) debts 
or claims (if any) the full amount of which is not admitted by the company, and of which 
the company is not willing to set apart and appropriate the full amount or the amount o 
which has not been fixed by inquiry and adjudication as aforesaid ; (3) show (a) which 
of the creditors have consented to the proposed reduction, and the total amount o 
the debts due to them, ( b) the total amount of the debts or claims the payment o 
which has been secured in manner provided by section 59 of the Act and the person 
to or by whom the same are due or claimed. It shall not be necessary to show in sue 
certificate the several amounts of the debts or claims of any person who has consente 
to the proposed reduction or the payment of whose debts or claims has been secure 
as aforesaid. . 

30. After the expiration of eight days from the filing of such last mentione 
certificate, the petition shall be set down for hearing, by requisition addressed to 
Registrar by the attorney of the company. 

31. Notice of the day appointed for the petition to be heard sHall, j Un ^ S9 i t 75 
Judge otherwise directs, be advertised in the same manner as the notice under K-u e 
so that the first or only advertisement shall be published not less than fourteen 
before such day. Such notice shall be in Form No. 10. 
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c « ditor < n u cluded , 1 P the ,. said ««ifica te whose debts or claims have not 
before the hearing of the petition, been discharged or determined or been secured in 

manner provided by section 59 of the Act and who has not before the hearing consented 

to the proposed reduction of capital, may appear at the hearing of the petition and 

Xtf 3i iC f\ 0n H A C ! cd T intending ; 50 u t0 a PP ear sha11 Rive two days’ notice In 
_ K _?j® ( ,® k '° n /-be attorney of the com P an y and in default of such notice 
shaU not without the leave of the Judge be entitled to appear. The costs of the appear- 
ance of a creditor shall be in the discretion of the Judge. 

At tbe hearing of the petition the Judge may, if he think fit, give such direc- 

59 nf rhT y A S ,? m .K Pr ° Per Wlth re A ren f e L t0 the , securin g* manner mentioned in section 
T? tU thC AC j C j C P*V me nt of the debts or claims of any creditors who do not consent 

5™P osed T educt *°n » and the further hearing of the petition may, if the Judge 

l A k fit> b . e ad J° urn ed for the purpose of allowing any steps to be taken with reference 
to the securing in manner aforesaid the payment of such debts or claims. 

jj A Where the Judge makes an order confirming a reduction such order shall eive 
directions as to the manner in which, in what newspapers and at what times notice 8 of 

C A r £ 81Str tV°u A ord f r and such minute as is mentioned in section 61 of the Act 
dknin 6 S ubll . a t cd ? nd ( V nleSS the addition of the words “and Reduced” shall have been 
j *£ 'T lth k alt °g eth er or shall be dispensed with thenceforth) shall ffx the 

date until which the words and Reduced” are to be deemed part of the name of the 

company as provided in section 57 of the Act. 

for the‘reTurHnn th nf “r 1?e shalI , think fit to U requir r e the company to publish the reasons 
ran. l n , on of l ts c , a P Ital > or any other information with regard thereto, or the 

be advened C f t0 SU K h reduction (as P r ° vided b V section 65 of the Act) the same shall 
think fit d SUCh ncwspape1 ' 3 ’ m English and in the vernacular, as the Judge shall 


Meetings held, under directions of the Court. 

rrxrn J 6 ' A PP llcat i° n by a shareholder for direction to call a general meeting of a 
peXn V ,opposed by aTd” ° f S ' Cti ° n 76 “ SeCti ° n 79 ° f the A « sha11 be ™ da b V 

+u n t ?f der n J ade by th , e Court under section 76 or section 79 of the Act 
directing the calling of a general meeting of a company shall contain directions as to 

cane Sfwir R • ° f ar J d a co Py of the said order shall be filed by the appli¬ 

cant with the Registrar of Joint Stock Companies before the meeting is held. 


Issue of shares at a discount. 

38. Unless in any particular case the Court shall otherwise direct every order 
r 8 k he T of shares at a discount shall contain a direction that a certified 
of3UC b order shaU be delivered to the Registrar of Joint Stock Companies for 
repstranon within fifteen days of the making thereof or seven days from the date of the 
ming thereof whichever is later or within such further time as the Judge may allow and 
that no issuse of shares at a discount shall be made till such copy has been so delivered. 


Applications by delinquent director or officer under section 141 (A). 

, l 9 - An application by a director or manager or other officer of the company for 

141A 22 n 9 dlt ^ ctor or to take P art in the management of the company under section 
^^»*r^m"?l£ ,0 * heC0mP “ V ‘ nd,he Advoca *- G -eral or the Public 


Schemes of compromise or arrangement. 

40. All applications for the sanction of the Court of schemes of 
or arrangement under section 153 of the Act shall be by petition verified d 

or by one of the petitioners if mote than one or if the p et i“o n ?, "L 1 > P etIt,oncr 
tion by a director or other principal officer of the company Panted by a corpora- 

following ma P t°ters2 h vh.:- ia3i0n ° f ^ PCtiti ° n the ^ shaI > directions as to the 



the date or dates when the scheme shall be placed 
or the members as the case may be ; 

the person who is to act as chairman ; 


before the creditors and/ 
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(in) the time and place where the meeting (or meetings) of the creditors and 
members is to be held and the procedure to be followed at such 
meeting ; 

(ii>) the notice to be given to the creditors and/or the members ; 

(y) the time within which the chairman is to submit his report to the Court; 

(vi) the date when the further hearing of the petition is to take place. 

42. The notice to be given to the creditors and/or the members under Rule 41 shall 
be sent by post under certificate of posting and shall be advertised once in a newspaper 
having circulation in the place where the registered office of the company is situate. 

Where the company is not the petitioner, a copy of the petition along with a copy 
of the order made under Rule 41 shall be served on the company at its registered office 
at least 14 days before the date fixed for the meeting. 

43. The petitioner or his attorney shall on or before the date fixed for the 
further hearing of the application cause the report to be filed. The petitioner or 
his attorney shall also not less than 7 days before the date fixed for the further 
hearing of the application make and file an affidavit showing that the directions 
given under Rule 41 have been duly complied with. 

44 - A creditor and/or member shall on payment of the usual fees be entitled 
within 24 hours after such payment to be furnished by the petitioner or his attorney 
with a copy of the petition and the report of the chairman and the order made 
thereon'hand shall also be entitled upon payment of the prescribed fees to obtain 
such copies from the Court. 

45. Any creditor and/or member (or the company where the petition is 
presented by a person other than the company) who intends to appear on the 
hearing of the petition shall, leave with or send by registered post to the petitioner 
or his attorney notice of such intention signed by him or his attorney together with 
a copy of the affidavit or affidavits, if any, which he intends to use. Such notice 
shall be served or if sent by registered post shall be posted in time to' re ® ch f he 
petitioner not later than seven clear days before the date fixed for the further 
hearing of the petition. No person who has failed to comply with this Rule stm 
be allowed to appear on the hearing of the petition without the leave ot the 

Judge. 

46. Any affidavit intended to be used by the petitioner in answer to the 
affidavit or affidavits served in accordance with Rule 45 shall be filed not less than 
2 days before the hearing of the petition. 

47 . Where orders are made under section 153 of the Act, Forms Nos. 35A 
and 35B set out in Appendix K shall be used with such variations as the circumstances 
of the case may require. 


Attendance and appearance of parties. 

48. Every person for the time being on the list of contributories of the 
company, and every creditor who has lodged his proof shall be at liberty, 

own expense, to attend proceedings, and shall be entitled, upon paY^e f . 
costs occasioned thereby, to have notice of all such proceedings as he sh^j 
written request desire to have notice of; but if the Court shall be o P ught 

the attendance of any such person has occasioned any additional costs wh ° B a 

not to be borne by the funds of the company, it may direct that such C , n not 
gross sum in lieu thereof, shall be paid by such person ; and such person sna 
be entitled to attend any further proceedings until he has paid such sum or costs. 

49. The Court may from time to time appoint any one or more: of the 

tors or contributories to represent before the Court, at the nation or in 

pany, all or any class of the creditors or contributories upon any quest! Qng 

relation to any proceedings before the Court, and may remove the pe;r P nt 

so appointed. If more than one person is appointed under this Rule to 
one class, the persons appointed shall employ the same attorney to repres 

50. No contributory or creditor shall be entitled to attend any procee^ ^ 

before the Judge unless and until he or an attorney “.Jj* 1 Book” shall 

appearance with the Registrar. A book to be called the Appeara ^ g uch 

be kept by the Registrar in which all such appearances shall be 
book shall be open to the inspection of the Official Liquidator and his atto Y* 
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Winding-up : Petition. 

51. The petition shall be in the Form No. 11 or Form No. 12. 

52. The petition shall be verified by an affidavit to be made by the petitioner or 
by one of the petitioners, if more than one, or if the petition is presented by a 
corporation, by a Director, Secretary, or other principal officer thereof, and presented 
with and filed upon the admission of the petition : Provided that where the Judge 
is satisfied that the petitioner is unable to make such affidavit by reason of absence, 
illness or other sufficient cause of a like nature it may, with the sanction of the 
Judge to be given at the time of the presentation of the petition, be made by any 
person duly authorised by the petitioner and competent to make the same. Such 
affidavit shall be in Form No. 13. 

53. Upon the admission of the petition the Judge shall fix a date for the hearing 
thereof and give directions as to the advertisements to be published and as to 
the persons on whom copies are to be served. At any time before the peti¬ 
tion has been advertised as directed the Judge may alter the date so fiixed for the 
hearing. 

54. The petition shall be advertised fourteen clear days before the date fixed 
for the hearing thereof as follows :—Once in the Calcutta “or Assam” Gazette, and 
once at least in an English daily newspaper and a vernacular daily newspaper published 

in the locality where the company has its registered office or a principal place of busi¬ 
ness or assets and liabilities as the case my be,” and in the case of a petition to a District 
Court once at least in one local newspaper, if such there be, and by proclamation 
affixed to the walls of the Court House. The advertisement shall be in Form No. 14. 

[Note. —Read here the note under Rule 9-[ 

55. The petitioner or his attorney shall, not less than three days before the date 
fixed for the hearing, make and file an affidavit that the directions as to advertisements 
have been observed and produce for inspection copies of such advertisements. In 
default of compliance with the directions as to advertisements the appointment for 
the hearing of the petition shall be cancelled and the petition removed from the file. 
The Judge, if satisfied, as to the reasons for such default shall fix a fresh date for 
the hearing of the petition and it shall thereupon be advertised in accordance with 

Rule 54. 

56. Except where the petition is presented by the company, every such petition 

9 serve d at the registered office of the company and if there is no registered 

office, then at the principal or last known principal office of the company by leaving 
a copy thereof and a copy of the order made under Rule 53 with any officer or 
servant °f the company, or in case ho officer or servant can be found at such 
office then the service shall be effected either by registered post or in such other 
manner as the Judge may direct. Where the registered office or the principal office 
or the last known principal office of the company is situate outside the limits of 

Original Civil Jurisdiction of the Court a copy of the petition and a copy of 
the order shall be served by registered post at the registered office of the company 
w ^ ere t ^ ere I 9 no registered office then at the principal or last known principal 
°. ce °f the company. If the company is at the date of the admission of the peti¬ 
tion being wound up voluntarily, the petition shall also be served upon the liqui¬ 
dator, if any, appointed for the purpose of winding up the affairs of the company 
by leaving a copy of the petition and a copy of the order made under rule 53 with 
him or where he does not reside within the local limits of the Ordinary Civil 
Jurisdiction of the Court by sending copies to him by registered post or in such 
other manner as the Judge may direct. The affidavit of service shall be in Forms 
No. 15 and No. 16. 

57. Every contributory or creditor of the company on payment of the usual fees 
shall be entitled within twenty-four hours after such payment to be furnished by the 
petitioner, or his attorney if any, with a copy of the petition, and of the affidavit in 
verification thereof and shall also be entitled upon payment of the prescribed fees to 
obtain such copies from the Court. 

Hearing of Petition. 

• V, ^ person who intends to appear on the hearing of the petition shall leave 
with, or send by registered post to, the petitioner, or his attorney, notice of such 
intention signed by him or by his attorney. Such notice shall be served, or, if sent 
V re gi9tered post, shall be posted in time to reach the addresses not later than two 
ear days before the day appointed for the hearing of the petition. No person who 
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has failed to comply with this Rule shall be allowed to appear on the hearing of the 
petition without the leave of the Judge. Such notice shall be in Form No. 17. 

59. An affidavit intended to be used in opposition to or in support of the 
petition shall be filed not less than five days before the date fixed for the hearing 
thereof and notice of the filing thereof shall be given to the petitioner, or his attorney, 
on the day on which the affidavit is filed. If any person fails to comply with this 
Rule the affidavit, unless the Judge otherwise directs, shall not be used on the hearing 
of the petition. 

60. An affidavit intended to be used in reply to an affidavit filed in opposition 

to the petition or in support of the petition shall be filed not less than two days 

before the date fixed for the hearing of the petition. Notice of such filing shall be 
given forthwith to the person by whom the affidavit in opposition was filed or to his 
attorney. 

61. When a petitioner applies for leave to withdraw his petition or asks that 

it be dismissed or that the hearing thereof be adjourned or fails to appear in support 

thereof or if appearing does not apply for an order in terms thereof, or if for any 
other sufficient reason the Judge shall think fit so to do, the Judge may, upon such 
terms as he thinks just, substitute as petitioner any creditor or contributory who in 
his opinion would have a right to present a petition, and is desirous of prosecuting 
the petition already admitted. 

62. An application for leave to withdraw a petition for winding-up which has 
been advertised in accordance with the provisions of Rule 54 hereof shall not be heard 
at any time before the date fixed in the advertisement for the hearing of the petition. 

63. Where the Judge allows a creditor or a contributory to be substituted as 
petitioner in an application for the winding up of the company under Rule 61, he shall 
adjourn the hearing of the petition to a date to be fixed by him. Such creditor or 
contributory shall within seven days from the making of the order file a clean copy 
of the petition with such amendment as he desires to incorporate therein and shall 
also file an affidavit setting out the grounds upon which he supports the petition. The 
amended petition shall be treated as the petition for the winding-up of the company. 

64. The petitioner or his attorney shall prepare a list of the names and addresses 
of the persons who have given notice of their intention to appear on the hearing ot 
the petition and of their respective attorneys. On the day appointed for the hearing 
of the petition a copy of the list or if no notice of intention to appear has been given, 
a statement in writing to that effect shall be submitted by the petitioner or his attorney 
to the Court, prior to the hearing of the petition. 

Winding-up Order and Summons for Directions. 


65. When an order for the winding-up of a company by or under the supervision 
of the Court has been made the petitioner or his attorney shall forthwith send to the 
Registrar of Companies a notice in Form No. 18. The Registrar shall by letter forthwith 
send notice of the order to the Official Receiver except where a person other than the 
Official Receiver has been appointed to act as liquidator. 

66. At the time of making the winding-up order, or at any time thereafter, the 
Judge may (1) appoint an Official Liquidator either temporarily or permanently and 
fix his remuneration, (2) sanction the appointment by the Official Liquidator of an 
attorney to assist the Official Liquidator in the performance of his duties, (3) give 
directions as to (a) the advertisements to be published and the persons, if any, on 
whom the order shall be served as also the mode of such service, (h) the persons to 
whom notice shall be given of the further proceedings, (c) the persons on whom 
the summons for directions hereinafter prescribed shall be served and the mode ot 
such service. The order shall be in Form No. 19 or Form No. 20. 

67. If the company is not the petitioner or does not appear at the hearing the 
order shall be served upon the company. 

68. In default of any directions as to advertisements the order shall within 
fourteen days after the order shall have been sealed be advertised by the petitioner, 
or the substituted petitioner as the case may be, once in the Gazette of India and once 
in the Calcutta “or Assam” Gazette and shall be served upon such person and in sue 
manner as the Judge may direct. The form of advertisement shall be in Form No. 21. 


[Note. In this Rule the words “or Assam” have been inserted with effect from 1st 
1940. Vide Notification in the Calcutta Gazette dated 25th April, 1940, Part l,pp . 1 286-o/-l 
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69. Within fourteen days, or such less time as the Judge may direct, after 
the order shall have been sealed, a summons for directions shall be taken out by the 
Official Liquidator, if appointed otherwise by the petitioner, or by any other person 
directed as aforesaid. Upon the hearing of such summons directions shall be given 
by the Judge in respect of such matters as he shall deem necessary or expedient 
including any of the matters following (a) for the appointment of an Official 
Liquidator (if not already appointed or if appointed temporarily), (b) delegation 
under section 246 of the Act of the powers of the Court, (c) for the proof of debts, 
la) settlement of the list of contributories, (e) powers of the Official Liquidator in respect 
of matters specified in section 179 of the Act. The further proceedings under the order 
shall be continued by adjournment of such summons, and save as otherwise provided 
by these Rules all applications by an Official Liquidator, creditor or contributory, shall 
be made by restoration of such summons supported by affidavit: Provided that the 
Judge may direct the service or re-service of such summons or of a further summons on 
any person. 

70. All applications by an Official Liquidator shall be made on notice to such 
persons as may be affected by the order sought for and to such persons as the Court 
may direct. 

71. Any person intending to use any affidavit in any proceeding taken in the 
winding-up after the making of the order shall file the same and unless the Judge other¬ 
wise directs or unless otherwise required by these Rules, shall serve a copy thereof on 
the Official Liquidator, or if there shall be no Official Liquidator, on the petitioner or 
his attorney, not less than two clear days before the hearing of any application or 
proceeding upon which it is intended to be used. 

Provisional appointment of an Official Liquidator. 

72. The Judge may, upon the application of the petitioner or of a creditor or 
contributory made on petition and upon proof by affidavit or otherwise of sufficient 
grounds for making the appointment, provisionally appoint an Official Liquidator (in 
these Rules called a Provisional Liquidator) upon such terms, as to security, if any, and 
otherwise as he may think fit. An application for the appointment of a Provisional 
Liquidator shall, except where the application is made by the company, be made on 
notice to the company. The Judge may, in special cases, for reasons to be recorded in 
writing, dispense with the notice. 

73. The order appointing a Provisional Liquidator shall state the nature and 
description of any property of which possession is ordered to be taken and the duties 
of the Provisional Liquidator. Such order shall be in Form No. 22. 

74. Upon the appointment of a Provisional Liquidator or at any time thereafter, 
the Judge may give such directions and make such order as he thinks fit as to the 
remuneration of the Provisional Liquidator and the payment thereof and the payment 
of all costs, charges and expenses properly to be incurred by him. 

75. The Rules contained in this chapter relating to Official Liquidators shall, so 
far as the same are applicable and subject to any directions of the Judge or Court in 
each case, apply to Provisional Liquidators. 

Appointment and duties of Official Liquidator. 

76. An application to appoint an Official Liquidator shall be made on notice to 
the company except where the application is made by the company and to such other 
persons on behalf of the creditors and contributories as the Judge may direct. Notice 
of the said application shall also be advertised if the Judge so directs once in a news¬ 
paper having circulation in the place where the registered office is situate. 

77. Where the Judge directs notice of an application to be advertised under 
Rule 76, the advertisement shall be in Form No. 23 and shall be published so that the 
first advertisement shall appear not less than seven days before the time so fixed. 

78. Creditors or contributories may, on the date fixed for such appointment, 
nominate any person or persons for appointment as Official Liquidator, and every nomi¬ 
nation shall be in writings signed by the nominator and nominee and contain an under¬ 
taking by the nominee that he will furnish such security as the Judge may order. 
Nomination shall be in Form No. 24. 

79. Where an Official Liquidator is appointed subject to his furnishing security 
to the satisfaction of the Registrar or the District Judge, as the case may be, no copy of 
the order shall issue (except for purposes of appeal and except where the Court other- 
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wise directs) until such security hs been furnished and certified as hereinafter provided. 
A certified copy of the order appointing an Official Liquidator, whether with or without 
security, shall be filed by him with the Registrar of joint Stock Companies within a 
fortnight of the order being made or within ten days of the security being furnished, 
where security has been directed. 

80. Every Official Liquidator, directed to furnish security, shall do so by deposit¬ 
ing Government securities or by entering into a bond with one or more sufficient sureties 
within such time as the Judge may direct. Such bond shall be in Form No. 27 or Form 
No. 28 and the affidavit by such sureties shall be in Form No. 29. 

81. Where security is furnished by a Liquidator in accordance with rule 80, a 
certificate shall be issued by the Registrar or the District Judge, as the case may be, 
certifying that the security has been duly furnished. Such certificate shall be in 
Form No. 30. 

82. If a Provisional Liquidator or Official Liquidator fails to furnish the required 
security within the time ordered or wuthin any extension thereof, the Judge may rescind 
the order of appointment, and make such other appointment and order as to costs as 
he considers fit and proper. 

83. If a Provisional Liquidator or Official Liquidator fails to maintain the security 
order to be furnished the Judge may remove him and make such other appointment 
and such order as to costs as he may think fit. 

84. If it shall appear at any time that the security furnished by the Provisional 
Liquidator or Official Liquidator is inadequate or excessive the Judge may upon the 
application of the Provisional Liquidator or Official Liquidator or of a creditor or 
contributory order that the security be increased or reduced in amount. 

85. An order made for the appointment of an Official Liquidator shall be in 
Form No. 25. 

86. The appointment of an Official Liquidator shall be advertised by such 
Liquidator in such manner as the Judge may direct immediately after the order has 
been filed. Such advertisement shall be in Form No. 26. 


87. Every Official Liquidator shall at such time as may be directed by the Court 
but not less than twice in each year during his tenure of office file in Court an account 
of his receipts and payments as such liquidator. The account shall be in duplicate and 
shall be verified by affidavit. The accounts and affidavit shall be in Forms Nos. 33 
and 34. 

88. Upon the accounts being filed in a Court the Registrar or the District Judge, 
as the cas emay be, shall cause the accounts to be audited. For the purposes of such 
audit, the liquidator shall produce before the auditor all vouchers, books and accounts 
which may be required by the auditor in support of the. said account and shall furnish 
such information as the auditor may require. After the accounts have been audited, 
one copy thereof shall be filed in the Court and the duplicate shall be sent by the 
Registrar or the District Judge, as the case may be, to the Registrar of Joint Stock Com¬ 
panies to be kept with his records. Notice of such audit shall be given to such persons 
as the Court may direct. 

89. Whenever an Official Liquidator shall submit his accounts to be passed, and 
also at other times whenever the Judge may so direct, the Official Liquidator shall 
satisfy the Judge by affidavit or otherwise, as the Judge may direct, that his sureties are 
living, and resident in British India and have not been adjudged insolvent, or in the 
case of a corporation, that such surety is carrying on business in British India, and in 
default thereof he may be directed to furnish fresh security. 

90. An Official Liquidator, except by leave of the Judge, shall not directly or 
indirectly, by himself or by any partner, clerk, agent, servant or otherwise enter into 
any transaction of any nature whatsoever with the company or himself as such Liqui¬ 
dator. 

91. Any transaction had in breach of the provisions of Rule 90 may be set aside 

by the Judge on the application of any creditor or contributory or of hi9 own motion. 

The Judge may forthwith remove an Official Liquidator acting in breach of Rule 90 an 
may make such order as to costs as he shall think fit. 

92. In any case in which the leave of the Judge is given under Rule 90, all cos ^ 
of obtaining such leave shall be borne by the person in whose interest such leave 
obtained, and shall not be payable out of the company’s assets. 
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Banking Account and Investment by Official Liquidator. 

93. Upon a winding up order being made, the Official Liquidator shall ns soon as 
may be after his appointment open an account in the name of “the Official Liquidator 
of the Company in liquidation” with a scheduled Bank as defined in clause (e) of section 
2 of the Reserve Bank of India Act, 1934, or with such other bank as the Court may 
select on an application made by him for the purpose under the proviso to section 244A. 
All moneys received in the course of the winding up shall be paid into such account 
immediately after the receipt thereof. 

94. No money shall be paid out of the aforesaid bank except upon cheques or 
orders signed by the Official Liquidator and countersigned by the Registrar or, where 
the winding up is by a District Court, by the District Judge or such other person as he 
may nominate for the purpose, provided that the Couit may in special cases dispense 
with such countersignature. 

95. All bills, hundis, notes and other securities of a like nature payable to the 
company or to the Official Liquidator thereof shall as soon as they shall come to the 
hands of such liquidator be deposited by him with such bank for the purpose of being 
presented for acceptance and payment or for payment only as the case may be. 

96. No bills, hundis notes or other securities deposited as aforesaid shall be 
delivered out save upon a request signed by the Official Liquidator and countersigned 
by the Registrar or the District Judge or the officer nominated by the District Judge as 
the case may be. 

97. All or any part of the money for the time being standing to the credit of the 
account of the Official Liquidator at the bank and not immediately required for the 
purposes of winding-up, may be invested in the purchase of securities issued by the 
Government of India in the name of the Official Liquidator. All such investments shall 
be made by the bank, upon a request signed by the Official Liquidator ; such request 
shall be in Form No. 32. Such securities shall be retained by the bank in the name and 
on behalf of the Official Liquidator, and shall not afterwards be sold or transferred or 
otherwise dealt with, except upon a direction for that purpose signed by the Official 
Liquidator and countersigned by the Registrar or where the winding up is by a District 
Court, by the District Judge or such other person as he may nominate for the purpose. 

98. All dividends and interest to accrue due from any such securities shall from 
time to time be received by the bank (for which purpose the Official Liquidator may 
execute such power or powers of attorney as may be necessary) and placed to the credit 
of the account of such Official Liquidator. 

99. The sanction of the Judge under section 179 (/) of the Act shall be endorsed 
on any bill of exchange, hundi or promissory note and signed by the Registrar. 

Books of account and records of Official Liquidator. 

100. The Official Liquidator shall forthwith upon his appointment provide and 
keep proper books of account for the purpose of showing the receipts and payments of 
the company in its liquidation and of all such transactions and matters as may be neces¬ 
sary to furnish a correct record of his administration of the affairs of the company. In 
particular, he shall keep, (a) a cash book, in which shall be entered from day to day all 
receipts and payments, ( b) a ledger, which shall include individual accounts of the con¬ 
tributories, in which every contributory shall be debited with the amount payable by 
him in respect of any call, and (c) a book to be called the “Record Book” in which 
shall be recorded all minutes, all proceedings had, and resolutions passed at any meet¬ 
ing of creditors or contributories and all such matters other than matters of account as 
may be necessary to furnish a correct record of his administration of the affairs of the 
company. 

101. Where the Liquidator is authorised to carry on business of the company, he 
shall keep separate books of accounts in respect of such business. 

102. A creditor or a contributory shall be entitled to obtain from the Court or 
from the Registrar of Joint Stock Companies a copy of any account filed by the Liqui¬ 
dator upon payment of the prescribed fees. 

Statement of Affairs. 

103. Any person who under section 177-A of the Act has been required by the 
Official Liquidator to submit and verify a statement as to the affairs of the company 
shall be furnished by him with such forms and instructions as he may in his discretion 
consider necessary. The statement shall be made out in duplicate and shall be submitted 
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° Official Liquidator within the time prescribed by the section or within such 
extended time as the Official Liquidator or the Judge may, for special reasons, appoint 

^ ne c C j^ be verified by an affidavit. The Official Liquidator shall cause the 

verified statement of affairs to be filed in the Court and shall retain the duplicate 
thereof for his records. 

104. The Official Liquidator may from time to time, whether before or after the 
submission of the statement, hold personal interviews with persons required to submit 
the statement for the purpose of investigating the company’s affairs and it shall be the 
duty of every such person to attend on the Official Liquidator at such time and place 
as the Official Liquidator may appoint and give the Official Liquidator all information 

that he may require and answer all such questions as may be put to him by the Official 
Liquidator. 

105. Any person making or concurring in the making of a statement in the 
affidavit as required by section 177-A shall be allowed and shall be paid by the Official 
Liquidator out of the assets of the company such costs and expenses incurred in or 
about the preparation and making of the statement and affidavit as the Official 
Liquidator may consider reasonable or as the Judge may on application by such 
person direct. 

106. Where any person required to submit a statement under section 177-A 
requires any extension of time, he shall apply, in the first instance, co the Official 
Liquidator who may, if he thinks fit, give a written certificate extending the time and 
this certificate shall be filed with the proceedings in the winding up. 

107. Where the Official Liquidator refuses to grant an extension of time for 
submitting the statement of affairs, the person required to submit the statement may on 
notice to the Official Liquidator apply to the Judge. 

108. Any application to dispense with the requirements of section 177-A shall be 
supported by a report of the Official Liquidator showing the special circumstances which 
in his opinion render such a course desirable. Where the Judge makes an order 
dispensing with the requirements of the section, he may give such consequential 
directions as he thinks fit. 


Report of Official Liquidator. 

109. The Official Liquidator shall, as soon as practicable after receipt of the 
statement, to be submitted under section 177'A, and not later than four or with the 
leave of the Court six months from the date of the order and in a case where the 
Court orders that no statement shall be submitted as soon as practicable prepare and 
file in the Court a report in accordance with the provisions of section 177-B. 

110. The Official Liquidator may if he thinks fit make from time to time further 
reports to the Court stating the manner in which the company was formed and 
whether in his opinion any fraud has been committed by any person in its promotion 
or in its formation or by any director or other officer of the company in relation to 
the company since the formation thereof and any other matters which in his opinion it 
is desirable to bring to the notice of the Court. 

111. Where a further report is made by the Official Liquidator in accordance 
with Rule 110, the Judge shall fix a date when the said report shall be considered, and 
shall on the date so fixed give such directions to the Official Liquidator, as he shall 
think fit in relation thereto. The Official Liquidator shall personally or by advocate or 
attorney attend the consideration of the report and give the Court any further informa' 
tion or explanation with reference to the matters stated in the report which the Court 
may require. 


Committee of Inspection. 

112. As soon as possible after the meeting of the creditors and contributories held 
in accordance with section 178'A, the Official Liquidator shall report the result of such 
meeting to the Court. 

113. Where there is a difference between the determinations of the meetings of 
the creditors and contributories, the Judge shall on the application of the Official 
Liquidator fix a time and place for consideration of the resolutions and determinations 
and make such order as may be necessary. In any other case, the Judge may on the 
application of the Liquidator forthwith make any appointment necessary for giving effect 
to such resolutions or determinations. 
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114. When the time and place has been fixed for the consideration of the resolu¬ 
tions and determinations of the meetings, such time and place shall be advertised by the 
Liquidator in such manner as the Judge may direct. 

115. On the date fixed in accordance with Rule 113, the Judge shall hear the 
Liquidator and any creditor or contributory who may appear on the application. 

116. If an Official Liquidator appointed by the Court shall die or resign or be 
removed, another Official Liquidator may be appointed in his place in the same manner 
as in the first appointment. 

117. An Official Liquidator who desires to resign his office shall apply to the 
Judge by petition for permission, and thereupon the Judge shall determine whether or 
not the resignation shall be accepted, or may give such directions and make such order 
as he shall deem expedient. 

118. If an Official Liquidator be adjudged insolvent the Judge shall, upon the 
application of any creditor or contributory, remove such Liquidator. 

119. Upon an Official Liquidator being permitted to resign or being removed from 
his office, he shall deliver to his successor or to such person as the Judge may direct 
the property and assets of the company in his hands and all books kept by him and all 
other books, documents, papers and accounts in his possession relating to the company. 

120. The Judge may, at any time during the progress of the liquidation, on the 
application of the Official Liquidator, give directions as to the disposal of such of the 
books, papers and documents of the company or of the Official Liquidator as are no 
longer required for the purpose of the liquidation. 

Remuneration of Official Liquidator. 

121. The Official Liquidator shall be allowed, in his accounts or otherwise paid, 
such remuneration as the Judge may direct, and such remuneration may be fixed either 
at the time of his appointment, or thereafter and may be altered. Such remuneration 
may be fixed or altered, to cover or exclude the employment of assistants or clerks, 
office rent and incidental expenses. No money shall be appropriated to such remunera¬ 
tion, save upon the passing of an account, or upon an application by the Official 
Liquidator for that purpose on notice to such person (if any) and supported by 
such evidence as the Judge may direct ; provided nevertheless that the Judge may 
from time to time allow an Official Liquidator to appropriate such sum as he may 
think fit on account of remuneration to be thereafter fixed. 

122. An Official Liquidator shall not accept or agree to accept from any person 
any gift, remuneration or benefit whatever nor shall he without the sanction of the 
Judge give up or agree to give up any part of such remuneration to any person. 

Debts, Claims and Proofs. 

123. For the purpose of ascertaining the debts due by and claims against the 
company and of requiring debts and claims to be proved an advertisement shall 
be published by the Official Liquidator in such manner as the Judge shall direct. 
Such advertisement shall be in Form No. 36. Unless otherwise ordered by the Judge the 
date fixed in the advertisement shall not be less than 14 days from the date of 
the publication thereof. 

124. In a winding up by the Court, every creditor shall subject as hereinafter 
provided prove his debt unless the Judge in any particular case shall give directions that 
any creditor or class of creditors shall be admitted without proof. 

125. A debt may be proved in any winding up by delivering or sending through 
the post an affidavit. The affidavit may be made by the creditor himself or by some 
person authorised by or on his behalf. If made by a person so authorised, it shall 
state his authority and means of knowledge. 

126. The affidavit proving a debt shall contain or refer to a statement of account 
showing the particulars of the debt and shall specify the vouchers, if any, by which 
the same can be substantiated. The Liquidator to whom the proof is sent may at 
any time call for the production of the vouchers. 

127. An affidavit proving a debt shall state whether a creditor is or is not a secured 
creditor. Where a creditor seeks to prove in respect of a bill of exchange, promissory 
note or any other negotiable instrument or security of a like nature on which the 
company is liable, such bill of exchange, note, instrument or security must be produced to 
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the Liquidator and be marked by him before the proof is admitted. Such affidavit shall 
be in Form No. 38. 

128. No creditor need attend upon the investigation, nor prove his debt or 
claim unless required to do so by notice from the Official Liquidator, to be given by pre¬ 
paid letter post at the last known address of the creditor. Such notice shall be in Form 

129. A creditor so required to prove his debt or claim shall do so by affidavit to be 
sent by him to the Official Liquidator by registered letter post and if not made 
by the creditor himself such affidavit shall state the authority and means of knowledge of 
the deponent. Such affidavit shall contain particulars of any security held sufficient 
to identify the same and shall be in Form No. 38. 

130. The Official Liquidator may at any time call for the production of the 
securities or vouchers specified in the affidavit referred to in Rule 129 and in default of 
such production may reject the proof. 

131. The Official Liquidator shall within twenty-eight days after receiving a proof 
either admit or reject it wholly or in part and shall thereupon inform those creditors 
whose claim he wholly admits of his decision in respect of such claims. If he rejects 
the proof, he shall state in writing to the creditor the grounds of the rejection. 

132. When the Official Liquidator has completed his investigation of all debts 

and claims he shall file a list thereof in Court supported by affidavit and obtain an 
appointment from tne ludge to settle the same, and shall give not less than four days’ 
notice of such appointment to every person included in such list except those whose 
claims he wholly admits stating that his debt or claim has been rejected in whole or in 
part as the case may be and requiring him to prove as much of it as has been rejected 
oefore the Judge. Such affidavit and notice shall be in Form No. 39 and Form No 40 
respectively. * 

133 Upon the date appointed for settlement of the list of creditors or any ad¬ 
journed date the Judge shall adjudicate thereon. 

134. Such creditors as prove their debts or claims shall, unless the Judge shall 
otherwise direct, bear the costs of such proof. 

135. The settlement of the list of debts and claims shall be recorded in a cetti- 
ncate signed by the Judge in Form No. 41. 

136. If the Official Liquidator is of opinion that a proof has been improperly 
admitted he may apply, on notice to the creditor who made the oroof, to expunge the 
proof or reduce its amounts. 

137- If the Official Liquidator declines to interfere in the matter a creditor or 
contributory may apply to the Judge to expunge or reduce a proof. 


Collection and Distribution of Assets. 

138. The duties imposed on the Court by section 184 (1) of the Act in a winding 
up by the Court, with regard to the collection of the assets of the company, and the 
application of the assets in discharge of the company’3 liabilities, shall be discharged by 
the Official Liquidator as an officer of the Court subject to the control of the Judge. 

D9. For the purpose of the discharge by the Official Liquidator of such duties 
the Official Liquidator shall, for the purpose of acquiring or retaining possession of the 
property of the company, be in the same position as if he were a Receiver of property 
appointed by the Court, and the Judge may, on his application, enforce such acquisition 
or retention accordingly. 


List of Contributories. 

140. The Official Liquidator shall with all convenient speed after his appointment, 
prepare a list of the contributories of the company and shall, subject to any order 
made upon the hearing of the summons for directions, appoint a time and place for the 
preliminary settlement of such list. The Official Liquidator shall, so far as is practicable, 
state therein the respective addresses of and the number of shares or extent of interest 
to be attributed to each contributory, and shall distinguish the several classes of 
contributories. As regards representative contributories the Official Liquidator shall 
observe the requirements of section 184 (2) of the Act. 

141. The Official Liquidator shall give notice in writing of the time and place 

appointed for the preliminary settlement of the list of contributories to every person 
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included in the list, and shall state in the notice to each person in what character and 
for what number of shares or interest such person is included in the list. Such notice 
shall be in Form No. 42. 

142. On the day appointed for the preliminary settlement of the list of contri¬ 
butories the Official Liquidator shall hear any person who has any objection to prefer 
with reference to his inclusion or to the extent thereof in the said list, and after such 
hearing the Official Liquidator shall complete the preliminary settlement of the list and 
file the same. Such list shall be in Form No. 43. 

143. Upon the list of contributories being filed the Official Liquidator shall obtain 
an appointment from the Judge to settle the same, and shall give notice in writing of 
such appointment to every person included in such list, stating in what character and 
for what number of shares or interest such person is included in such list and by such 
notice shall inform such person that any application for the removal of his name from 
the list, or for any other variation of the list, should be made on such appointed day. 
Unless the Judge otherwise directs no application to vary the list as filed shall be enter¬ 
tained unless made on the day so appointed. Any application for such purpose made 
on any day other than the day so appointed shall be made by summons to be served on 
the Official Liquidator at least four clear days before the returnable date of such sum¬ 
mons and unless good cause be shown that such application could not have been made 
on the appointed day, all costs of and incidental to such application shall be payable 
by the applicant. The notice prescribed by this Rule shall be in Form No. 44. 

144. Upon the settlement of the list by the Judge the same shall be endorsed and 
signed by the Judge. Such endorsement shall be in Form No. 45. 

145. The Official Liquidator may at any time apply to the Judge to vary the list 
of contributories. Upon such application the Judge shall give such directions as to 
notice and otherwise and make such orders as may be necessary. 

146. The address of a contributory as stated in such list shall, unless otherwise 
directed by the Judge, be his address for service under these Rules. 

Calls. 

147. Where the Official Liquidator desires to make any call on a contributory or 
contributories for any purpose authorised by the Act, he shall in the first instance sum¬ 
mon a meeting of the Committee of Inspection, if any, for the purpose of obtaining 
their sanction to the intended call. The notice of such meeting shall be sent to each 
member of the Committee of Inspection and shall contain a statement of the proposed 
amount of the call and the purpose for which it is needed. The sanction of the 
Committee of Inspection shall be given by a resolution and shall be passed by a majority 
of the members. Where there is no Committee of Inspection, the Liquidator shall not 
make a call without obtaining the leave of the Court. 

148. Where there is no Committee of Inspection, or where the Official Liquidator 
does not agree with the decision of the Committee of Inspection, he may apply to the 
Court for leave to make a call and the Court shall on such application make such 
orders as it thinks fit. If on the hearing of such an application, the Court directs that 
the Official Liquidator may have leave to make a call, the subsequent proceedings shall 
be in accordance with the provision of Rule 151 hereof. 

149. An application by the Official Liquidator for leave to make a call on contri¬ 
butories of the company or any of them shall be made by petition. Such petition shall 
be in Form No. 46. 

150. Upon such application, the Judge, if he admits the petition, shall fix a date 
for the heating thereof, and notice of such appointed date shall be given by advertise¬ 
ment or otherwise as the Judge may direct. No contributory shall be served with 
individual notice unless the Judge shall so direct and every notice and advertisement to 
be served, given or published under this Rule shall*’ be served or published at least 14 
days before the date so appointed. Such notice shall be in Form No. 47. 

151. When any order authorising a call has been made a copy thereof shall forth¬ 
with be served by registered post, or as the Judge may direct, upon each of the contri¬ 
butories liable to pay such call together with a notice by the Official Liquidator making 
such call and specifying the amount due from such contributory in respect of such call. 

Such order and notice shall be in Form No. 48 and Form No. 49, respectively. At the 
time of making an order authorising the call, the Judge shall give directions as to the 
time within which such calls shall be paid and shall indicate whether the payment 
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shall be made to the Official Liquidator or to the bank where the liquidator has his 
account. 

152. The payment of the amount due from each contributory may be enforced 
by order of the Judge to be made on summons by the Liquidator, supported by an 
affidavit. Such summons, affidavit, and order shall be (in ?) Forms Nos. 50, 51 and 52, 
respectively. The affidavit of service of the order shall be in Form No. 53. 

Compromise of claims by company. 

153. No claim by the company against any person shall be compromised or 
abandoned by the Official Liquidator without the sanction of the Judge upon notice 
to such person or persons if any, as the Judge shall direct. 

154- Every application for sanction to a compromise or arrangement with any 
person indebted to the company shall be supported by the affidavit of the Official 
Liquidator stating that he is satisfied for reasons stated in such affidavit that the proposed 
compromise or arrangement will be beneficial to the company. 

Appeals against the decision of the Liquidator. 

155. If a creditor or contributory is dissatisfied with the decision of the Liquidator 
on any matter, the Judge may on the application of the creditor or contributory reverse 
or vary the decision. 

Application under section 183 ( 5 ). 

156. An application under section 183 (5) of the Act shall be made by petition 
supported by the affidavit of the applicant on notice to the Official Liquidator and shall 
be made within twenty-one days from the date of the act or decision complained of. 

Proceedings under sections 215 and 216 . 

157. (a) An appeal under section 215 shall be by petition verified by affidavitand 
shall be on notice to the Liquidator. 

(b) An application under section 216 of the Act shall be by petition verified 
by affidavit. Notice of the application shall be given to such person or persons as the 
Court shall direct. 


Sales of Property. 

158. No property belonging to a company which is being wound up by the Court 
shall be sold by the Liquidator without the sanction of the Court. Where a sale is 
sanctioned by the Court, the sale shall be held by the Liquidator or if the Judge shall 
so direct by an agent or auctioneer appointed by him for such purpose. All sales shall, 
unless the Judge otherwise directs, be made by public auction. 

159. In sales of moveable property, unless the Judge otherwise directs, the 
conditions or contract of sale shall be the same as those in force in sales under decrees 
or orders of the Court. Where for special reasons the Liquidator is of opinion that 
a special contract is necessary, he shall apply to the Registrar or the District Judge, 
as the case may be, to settle the terms. 

160. The purchase money in sales held in accordance with Rule 156 shall be 
paid in such manner as the Judge may direct and in the absence of any directions shall 
be paid by the respective purchasers to the Official Liquidator or to his credit at the 
bank where he has his account. 


Dividends . •' 1 

161. No dividend shall be declared by the Official Liquidator without the sanction 
of the Judge. 

162. Not less than two months before applying to Court for leave to declare a 
dividend, the Official Liquidator shall give notice of his intention to do so to such ot 
the creditors mentioned in the statement of affairs as have not proved their debt. 
Such notice shall specify the latest date up to which proofs must be lodged which sna 
not be less than 14 days from the date of such notice. 

163. Where any proof is lodged pursuant to such notice, the Official Liquidator 
shall in relation to the admission or rejection thereof act in accordance with Rule • 
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The Official Liquidator shall apply, if necessary, to vary the list of creditors settled by 
the Court. 

164. Not less than one month’s notice shall be given by the Official Liquidator of 
his intention to declare and pay a dividend. Such notice shall be given by advertisement 
(unless the Judge otherwise directs) and by sending by prepaid letter post a notice to 
every person whose name appears in the list of creditors as certified. Such notice shall 
be in Form No. 59 and Form No. 60. 

165. Dividends may, at the request and risk of the person to whom they are pay¬ 
able, be transmitted to him by post. 

166. A person to whom dividends are payable may lodge with the Official Liqui¬ 
dator an authority in writing to pay such dividends to another person named therein. 
Such authority shall be in Form No. 61. 

167. Every order by which the Official Liquidator in a winding-up by the Court is 
authorised to make a Teturn to contributories of the company shall, unless the Judge shall 
otherwise direct, contain or have appended thereto a schedule or list (which the Official 
Liquidator shall prepare) setting out in tabular form the names and addresses of the 
persons to whom the return is to be made and the amount of money payable to each 
person and particulars of the transfers of shares (if any) which have been made or the 
variations in the list of contributories which have arisen since the date of settlement of 
the list of contributories. The schedule or list shall be in Form No. 62, and notice of the 
return shall be given to each contributory in FoTm No. 63. 

General Meeting of Creditors and Contributories. 

168. All general meetings of creditors or contributories shall, unless the Judge 
otherwise directs, be convened and held in the manner hereinafter provided. 

169. The Official Liquidator shall summon a meeting by giving not less than seven 
days’ notice of the time and place thereof in two daily newspapers published in Calcutta 
and shall, not less than seven days before the day fixed for the meeting, send notice 
thereof by prepaid letter post to every person appearing to him to be present thereat. 
Such notice shall be in Form No. 54. 

170. In the case of a meeting convened by direction of the Judge the Official 
Liquidator shall certify by affidavit that such notices of the meeting have been duly 
posted. Such affidavit shall be in Form No. 55. 

171. All meetings shall be held at such time and place as in the opinion of the 
Official Liquidator is most convenient for the majority of those entitled to be present 
thereat. 

172. The Official Liquidator may require a creditor or contributory who is desirous 
that he should convene a meeting to deposit as a condition precedent thereto a sum 
sufficient for the costs thereof, to be computed in manner hereinafter stated, and on any 
application to the Judge by a creditor or contributory to direct the Official Liquidator 
to convene a meeting whether the Official Liquidator shall or shall not have required 
such deposit to be made, the Judge may fix a sum to be deposited by the applicant for 
such costs, and such sum shall include all disbursements for printing, stationery, postage 
and hire of room, to be calculated at the following rate for each creditor or contributory 
to whom notice is required to be sent, namely, Re. 1 per creditor or contributory for 
the first 25 creditors or contributories, annas 8 per creditor or contributory for the next 
75 creditors or contributories, annas 4 per creditor or contributories after the first 
hundred. The said sum so deposited shall be repaid out of the assets of the company 
if the Judge shall so direct. 

173. At every meeting of creditors or contributories the Official Liquidator, or 
some person nominated by him, shall be Chairman of the meeting. In the event of 
more than one person being appointed Official Liquidator the person named first in the 
order of appointment shall be entitled to take the chair or make the aforesaid nomina¬ 
tion. Such nominations shall be in Form No. 56. 

174. At a meeting of creditors a resolution shall be deemed to be passed when 
a majority in number and value of the creditors present personally or by proxy, and 
voting on the resolution, have voted in favour of the resolution. At a meeting of 
contributories a resolution shall be deemed to be passed when a majority in number and 
value of the contributories present personally or by proxy, and voting on the resolution 
h*ve voted in favour of the resolution, the value of the contributories being determined 
according to the number of votes conferred on each contributory by the regulation of 
the company. 
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175. The Official Liquidator shall file with the Registrar a copy certified by him 
of every resolution passed at a meeting of creditors or contributories. 

176. No proceedings or resolutions had or passed at a meeting of creditors or 
contributories shall, unless the Judge otherwise orders, be invalidated by reason of any 
creditor or contributory not having received notice thereof. 

177. The Chairman may, with the consent of the meeting, adjourn it from time 
to time and from place to place, but the adjourned meeting shall be held at the same 
place as the original place of meeting unless in the resolution for adjournment another 
place is specified or unless the Judge otherwise orders. 

178. (1) A meeting may not act for any purpose except for the adjournment of 
the meeting unless there are present thereat in person at least three creditors entitled 
to vote, or three contributories so entitled, or all the creditors entitled to vote, or all 
the contributories, if the number of creditors entitled to vote, or the contributories 
as the case may be, shall be less than three. 

(2) If within half an hour from the time appointed for the meeting a quorum 
of creditors or contributories is not present the meeting shall be adjourned to the 
same day in the following week at the same time and place, or to such other day as 
the Chairman may appoint not being less than seven or more than fourteen days. 
If at such adjourned meeting a quorum be not present two creditors or contributories 
present in person shall form a quorum and may transact the business for which the 
meeting was convened. 

179. Unless the Judge otherwise directs no person shall be entitled to vote at a 
meeting of creditors unless he has lodged with the Official Liquidator a proof of the 
debt which he claims to be due to him from the company, and such proof has been 
admitted, wholly or in part, before the date on which the meeting is held. 

180. A creditor shall not vote in respect of any unliquidated or contingent debt, 
or any debt the value of which is not ascertained. 

181. For the purpose of voting, a secured creditor shall, unless he surrenders 
his security, state in his proof the particulars of the security, the date when it was 
given, and the value at which he assesses it, and shall be entitled to vote only in 
respect of the balance (if any) due to him after deducting the value of his security. 

182. If a secured creditor votes in respect of his whole debt he shall be deemed 
to have surrendered his security, unless the Judge on application is satisfied that the 
omission to value the security has arisen from inadvertence. 

183. The Chairman shall cause minutes of the proceedings at the meeting to 
be drawn up and fairly entered in a book kept for that purpose and he shall sign the 
same and affix by his own hand the date of such signature. 

184- The Chairman of a meeting summoned by the direction of the Judge shall 
report the result thereof to the Judge. Such report shall be in Form No. 57. 

Proxies. 

185. A creditor or contributory may vote either in person or by proxy. 

186. Every instrument of proxy shall be in Form No. 58, unless the Judge shall 
otherwise direct. 

187- A form of proxy shall be sent to the creditors and contributories with the 
notice summoning the meeting, and neither the name nor description of the Official 
Liquidator nor of any other person shall be printed or inserted in the body of any 
instrument of proxy before it is so sent. 

188. No creditor shall appoint a proxy who is not a creditor of the company 
whose debt or claim has been admitted or allowed and no contributory shall appoint 
a proxy who is not a contributory of the company but a creditor or contributory may 
appoint the Official Liquidator to act as his proxy. 

189. A proxy shall be lodged with the Official Liquidator not later than tw e ^^ 
four hours before the time fixed for the meeting or adjourned meeting at which 

is to be used and no proxy shall be admitted thereafter. 

190. No minor shall be appointed a proxy. 

191. Where a corporation is a creditor, any person who is duly authorised to 
writing by the corporation to act generally on behalf of the corpo ation at mee ings 
of creditors and contributories and to appoint himself or any other person to he 
corporation’s proxy, may fill in and sign the form of proxy on the corporation s he 



App. F ] 


CALCUTTA HIGH COURT RULES, 1939 877 

and appoint himself to be the corporation’s proxy and a proxy so filled in and signed 
by such a person shall be received and dealt with as the proxy of the corporation. 

192. Where an Official Liquidator holds any proxies and cannot attend the 
meeting for which they are given, he may, in writing depute some person to use the 
proxies on his behalf in such manner as he may direct. 

193. The proxy of a creditor, blind or incapable of writing, may be accepted, 
if such creditor has attached his signature or mark thereto in the presence of a 
witness, who shall add to his signature his description and residence : provided that 
all insertions in the proxy are in the handwriting of the witness, and that such 
witness shall have certified at the foot of the proxy that all such insertions were 
made by him at the request of the creditor and in his presence before the creditor 
attached his signature or mark. 

194. A proxy signed in the vernacular shall also bear, adjacent to the signa¬ 
ture, the name of the signatory in Roman characters, and where such name is that 
of the creditor or contributory the Official Liquidator shall not be bound to make 
further enquiry as to the genuineness of the vernacular signature. 

Examinations under section 195 and section 1 96 . 

195. An application for the examination of a person or persons under section 

° t . C ^, ct shaI1 be made ex P arte to the J ucJ g e by petition verified by the 
Official Liquidator stating the facts upon which the application is based. At the 
hearing of the application the Judge may, if satisfied that a prima facie case for 
examination has been made out, direct the issue of a summons or summonses 
against the person or persons named in the order for examination and/or for pro- 
auction of documents. The summons shall be in Form No. 68. 

196. At the examination of a person so summoned, the Official Liquidator 
may attend in person, or by attorney or advocate and assist the Court in examin¬ 
ing the person summoned. 

197. At such examination, save and except the Liquidator and the advocate 
or attorney employed by him and the person to be examined, no person shall be 
entitled to attend. 

'• 198. Unless the Judge shall otherwise direct, no such examination shall be 
made in open Court. The notes of the depositions of a person so examined shall 
be signed by the person examined, and notwithstanding that such notes shall have 
been filed, shall not be open to the inspection of any creditor, contributory or 
person oth^r than the Official Liquidator. The person examined, the person having 
the conduct of the proceedings and the Official Liquidator shall be entitled to a 
copy on payment of the usual charges, save and except as aforesaid no person shall 
be entitled to a copy unless the Judge shall so direct. 

199. In the High Court the Judge may, at the time of making the order for 
such examination, direct that it shall be held by an officer of the High Court, and 
that the powers of the Court as to the conduct of the examination, but not as to 
costs, shsll be exercised by such officer. 

200. An application under section 196 of the Act shall be made ex parte by 
petition verified by the Official Liquidator and shall be based on the report made 
under section 177B (2) of the Act. The petition shall state the names of the 
persons intended to be examined and that in the opinion of the Liquidator fraud 
has been committed by such persons in relation to a campany or in relation to 
the promotion or formation thereof and the facts on which such opinion is based. 

201. On the hearing of such an application, the Judge may make the order 
or may Tequire the Official Liquidator to furnish a further report on any facts or 
matters which are in his opinion relevant to the application. 

, l ?? 2 L ^ hcre the order directs an examination under section 196 of the Act to 

be held before the Judge, the order shall fix a date for such examination. Where 

the order directs the examination to be held before an officer of the High Court 
or other person nominated for the purpose the Official Liquidator shall forthwith 
obtain an appointment for such examination. 

203. Notice of the day and the place appointed for such an examination shall 

be given by the Official Liquidator to the person who is to be examined by serving 

upon him a copy of the order, by registered post addressed to his usual or last 

Known address. 
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204. The deposition of the person so examined shall after being read over 
and signed by him be filed and kept with the records. The Liquidator, the person 
examined and any creditor or contributory of the company shall be entitled to 
obtain a copy from the Court on payment of the usual fees. 

205. When making an order under section 195 or section 196 of the Act, 
the Judge may, if he thinks fit, either in the order for examination, or by any 
subsequent order, give directions as to specific matters on which any person is to 
be examined. 

206. The Court in respect of any examination under section 195 or section 
196 of the Act may order that the evidence be taken down in shorthand. Where 
such order is made, the officer or the Judge before whom such evidence is taken 
shall nominate a person to takedown such evidence and the costs of such person 
shall be paid by the party at whose instance the order was made or out of the 
assets of the company as may be directed by the Court. 

207. Where during the course of such examination, the person under examin¬ 
ation refuses to answer to the satisfaction of the officer or other person appoint¬ 
ed, the officer or other person shall report such refusal to the Judge and the 
person in default shall be in the same position and be dealt with in the same 
manner as if he had made default in answering before the Judge. The report shall 
be in writing and shall set forth the question or questions put and the answer or 
answers, if any, given by the person examined. 

208. Upon receiving the report, the Judge may take such action as he shall 
think fit. Where the Judge is sitting at the time when the default in answering 
is made, such report may be made immediately. 

Application under section 235 . 

209. An application under section 235 of the Act shall be made to the Judge 
on summons, to be served, with a copy of any affidavit intended to be used in 
support, on every person against whom an order is sought eight days before the 
returnable date of the summons. 

210. The Judge may give such directions for the hearing of the summons as to him 
may seem fit and may direct that evidence shall be taken wholly or in part by affidavit 
or orally. 

211. At the hearing the Official Liquidator and the applicant (if other than the 
Official Liquidator) and any other person whom the Judge may allow and any person 
against whom an order is sought may appear and may do so by attorney and advocate 
and may put such questions to any person orally examined as the Judge may allow. 


Applications under section 230 -A. 


212. An application for leave to disclaim any part of the company’s assets 
pursuant to section 230-A of the Act shall be made ex parte by petition verified by an 
affidavit of the Official Liquidator in the first instance. The petition shall indicate the 
parties who are interested in the matter and what their interests are and shall state 


whether any notice has been served on the Liquidator by any such party requiring 
him to decide whether he will or will not disclaim. 


213. On the hearing of the application, the Judge may make an order or may give 
such directions as he thinks fit as to notice to be given to any of the parties interested 
and may adjourn the hearing to enable such party or parties to attend. 

214. Where such an order is made ex parte a copy of the order shall be served on 
every person interested in the property disclaimed. 

215. Where a Liquidator disclaims a leasehold interest he shall forthwith file the 
disclaimer at the office of the Registrar of Joint Stock Companies. 

216. An application under sub-section ( 6 ) of section 230-A of the Act for an 
order to vest any disclaimed property in or to deliver any such property to any person o 
persons shall be made by petition verified by affidavit. 

217. Where such an application relates to property of a leasehold nature and it 
appears that there is a mortgage or an under-lease of such property, the Court m y 
direct that notice shall be given to the mortgagee or under-lessee that if he does n 
elect, within a time to be fixed by the notice, to accept and apply for a vesting o 
upon the terms named in the proviso to the abovementioned sub-section and s a 
in the notice and such other terms as the Court may think just he will be exciu 
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from all interest in any such security. The Court may adjourn the application for such 
notice to be given to such mortgagee or under-lessee. If at the expiration of the time so 
fixed by the Court, such mortgagee or under-lessee fails to apply for such vesting order 
the Court may make an order vesting the property in the applicant and excluding such 
mortgagee or under-lessee from all interest in or security upon the property. 


Meetings of creditors and contributories in relation to a creditors’ voluntary winding up. 

218. Subject to any directions which the Judge may give, all meetings in a 
voluntary winding up shall be governed by Rules Nos. 219 to 230. 

219. Except and in 9o far as the subject matter or the context may otherwise 
require, Rules 172, 174, 177, 178 and 185 to 194, shall apply to meetings of creditors or 
contributories convened in a voluntary winding up of a company. 

220. In any creditors’ voluntary winding up, the Liquidator may from time to 
time summon, hold and conduct meetings of creditors for the purpose of ascertaining 
their wishes in all matters relating to the winding up. 

221. The Liquidator shall summon all meetings of creditors and contributories by 
giving not'less than seven days’ notice of the time and place thereof in the Calcutta 
‘or Assam” Gazette and in a local newspaper ; and shall, not less than seven days 
before the day appointed for the meeting, send by post under certificate of posting to 
every person appearing in the company’s books to be a creditor notice of the meeting 
of creditors and to every person appearing in the company’s books or otherwise to be 
a contributory notice of the meeting of contributories. Notice to a creditor shall be 
sent to the address given in his proof, or if he has not proved to the address given in 
the Statement of Affairs of the company or such other address as may be known to 
the Liquidator. Notice to a contributory shall be sent to the address mentioned in 
the company’s books as the address of such contributory or to such other address as 
may be known to the Liquidator 

[Note. In this Rule the words “or Assam” have been inserted with effect from 1st May, 
1940 . Vide Notification in the Calcutta Gazette dated 25 th April, 1940 , Part I, pp. 
1286 - 87 ]. 


222. An affidavit by the Liquidator that notice of a meeting has been duly posted 
in accordance with Rule 221 shall be sufficient evidence of such notice having been sent 
to the person to whom it was addressed. 

223. Different times and/or places may, if thought expedient by the Liquidator, 
be appointed for the meetings of creditors and contributories respectively. 

224. Every meeting shall be held at such place and at such time as in the opinion 
of the Liquidator shall be most convenient. The cost of summoning a meeting of 
creditors or contributories convened by a Liquidator shall be paid by him out of the 
assets of the company. 

225. The Chairman of any meeting shall be the Liquidator appointed by the 
company or some person nominated by him for that purpose and in the event of more 
than one person having been appointed Liquidators each of them shall, if present at the 
meeting, be entitled to be Chairman or to nominate some other person to be Chairman 
in priority to the other or others of them according to the order in which they are 
named in the resolution by which they were appointed : Provided that if a Liquidator 
shall have been appointed by the Judge in the place of a sole Liquidator appointed by 
the company, the Liquidator so appointed or his nominee shall be Chairman. 

226. The Chairman of the meeting shall have power to adjudicate upon the right 
of a creditor to vote and the amount for which he should be allowed to vote. 

227. For the purpose of voting, a secured creditor shall, unless he surrenders his 
security, lodge with the Liquidator, before the meeting, a statement giving the particulars 
of his security the date when it was given, and the value at which he assesses it, and 
shall be entitled to vote in respect .of the balance (if any) due to him after deducting 
the value of his security. The vote of a secured creditor who has not complied with 
this Rule shall not be counted at the meeting. 

228. No Liquidator appointed by the company nor any person who shall be 
proposed for appointment by the Judge as Liquidator under the provisions of section 
*09 of the Act shall directly or indirectly solicit or canvas any person for the purpose 
ot obtaining votes or proxies in his favour. No person contravening this Rule shall be 
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appointed Liquidator and any Liquidator who shall be proved to have contravened this 
Rule may be removed if the Judge thinks fit. 

229. Proxies in favour of the Liquidator appointed by the company may be 
used by him in voting against any resolution for an application for the appointment 
of a Liquidator under the provisions of section 209 of the Act. 

230. Where a meeting of creditors or contributories is summoned by notice, 
the proceedings and resolutions at the meeting shall unless the Court otherwise 
orders be valid notwithstanding that one or more creditors or contributories may not 
have received the notice sent to them. 

Unclaimed funds and undistributed assets in the hands of a Liquidator in a voluntary 

winding up. 

231. In a voluntary winding up, all moneys in the hands of or under the control 

of a Liquidator representing unclaimed dividends or undistributed assets shall within 
one week from the date of the final resolution of the company be paid into Court 
to be held by the Court to the credit of an account to be opened in the name of the 
company and to be designated the Company’s Liquidation Account. 

232. The Liquidator when paying in such moneys shall furnish a copy of the 
final account showing the balance so paid in. 

233. An application by a person claiming to be entitled to any part of the 
moneys so paid in by a Liquidator in accordance with Rule No. 231 hereof shall be 
made by petition. 

234. Where an order for payment is made on such application, the amount 
directed to be paid shall be paid out of the funds so paid into Court in accordance 
with Rule No. 231 hereof. 


Termination of winding up proceedings. 

235. Upon the termination of the proceedings for the winding up of a company 
the Official Liquidator shall file a final account to which in the event of there being 
a balance in his hands there shall be attached a statement signed by the Official 
Liquidator setting out the names and last known addresses of the persons entitled 
to participate therein the amount to which each is entitled and the nature of his 
claim thereto. Upon the passing of such account the balance in his hands (if any) 
shall be certified by the Judge ; and upon payment by the Official Liquidator of 
such balance in such manner as the Judge shall direct the recognizance entered into 
by the Official Liquidator and his sureties shall be vacated. Such certificate shall be in 
Form No. 64. 

236. Unless the Judge shall otherwise direct, such balance shall be paid either 
into Court or in the High Court to the Registrar. 

237. Upon such payment such balance shall be paid, in the case of a winding- 
up by the High Court, by the Registrar into an account to be called the “Companies 
Liquidation Account” to be kept with the Imperial Bank of India. 

238. When the Official Liquidator has passed his final account, and such balance 
has been duly paid the Official Liquidator shall apply to the Judge for an order that 
the company be dissolved. Such order shall be in Form No. 65. 

239. Upon such order being made all documents and books of account or 
records of the Official Liquidator shall be deposited in CouTt unless the Judge 
otherwise directs. Unless otherwise directed, the books and papers of a company 
which has been wound up shall be destroyed after a period of 3 years from the date 
of deposit in Court. 

Transfer of winding up proceedings. 

240. Applications for the transfer of winding up proceedings either from the 

High Court to a District Court, or from one District Court to another, as the case may 
be, shall be made to the Judge by petition verified by affidavit. An order for transfer 
shall be in Form No. 66. • 

Suits and proceedings “in which a company in liquidation by or under the 

supervision of the Court, is a party”. 

241. Upon the making of an order “by the High Court” for the winding 
company by or under the supervision of the Court all suits and proceedings to wnic 
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the company i* or shall be a party then pending, or thereafter instituted in, or 

transferred to the High Court, shall be assigned to and placed in the list of the Jtidge 

tor the time being exercising jurisdiction under the Act in respect of such company. 

[Note. In this Rule in the heading the words within quotation marks have been 
substituted for other words and in the first liqe those within quotation marks have been 
inserted. Vide Notification in the Calcutta Gazette of 3oth January, 1941 , Part l, p. 320 . 1 

Application under section 277 N. 

242. An application under section 277N of the Act shall be made by petition 
V if ri i^ eC * . affidavit. Every such application shall be accompanied by a report made by 
the Registrar of Companies under section 277N (2). 

Application under section 281 . 

a u An a PP^ cat * on under section 281 shall be by petition verified by affidavit 

and shall be made on notice to the company or where the company is being wound 
up to the Liquidator. 


Application for prosecution. 


.244. Ap application under section 237( 1 ) of the Act shall be made by petition, 
verified by affidavit, upon notice to the Official Liquidator or Liquidator, as the case 
may be. 


. 245. Statements, with respect to the proceedings in and the position of a 

liquidation of a company, under section 244 shall, until the winding up is completed, 
be filed in Court or with the Registrar of Joint Stock Companies as the case may be 
once in each year at intervals of twelve months as follows :— 

(a) The first statement commencing at the date when a Liquidator was first 
appointed and brought down to the end of twelve months from the 
commencement of the winding up, shall be filed within thirty days from 
the expiration of such twelve months, or within such extended period as 
the Judge may sanction, and the subsequent statements shall be filed at 
intervals of twelve months, each statement being brought down to the end 
of the twelve months for which it is filed. 

(b) If a Liquidator resigns, he must file a statement up to the date of his 
resignation. 

(c) Every statement shall be in Form No. 33 and shall be verified by an 
affidavit in Form No. 34. 

1 ,, Any creditor or contributory of a company, which is being wound up, 
au be entitled to inspect the statement filed under section 177-A or the statement 
ea under section 244 on payment of a fee of Rs. 3 and to receive a copy thereof or 
extract therefrom on payment of the usual charges for supplying copy. 

to h ^ca'a Whe . re a Liquidator has not, during any period for which a statement has 
o De filed, received or paid any money on account of the company, he shall at the 
period when he is required to file his statement, file a statement in duplicate and with 
♦uc 8tatemen t shall also file an affidavit. Such statement and affidavit shall be in 
the Forms Nos. 33 and 34, respectively. 

statement to be laid before the meeting summoned under sections 
, J? a . nc * 209G of the Act shall, in the case of the first statement, be a statement 
similar in all respects to the first statement filed in Court or with the Registrar of Joint 
&t°ck Companies as the case may be under Rule 245 and subsequent statements shall 
be similar in form to the first statement, but shall commence at the date when the 

last previous statement terminated and be brought down to the end of twelve months 
from such date. 


248A. The returns to be made under sub-section (3) of section 208E* and sub¬ 
section ( 3 ) of section 209H of the Act shall be in Forms Nos. 70A and 70B, respectively. 

v , J^ 8 ®* ^he declaration of solvency under section 207 of the Act shall be in Form 
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249. The notice of appointment of a Liquidator in a voluntary winding-up to 
be filed with the Registrar of Companies under section 214 of the Act shall be in 
Forms Nos. 67A and 67B. 

Miscellaneous Rules. 

250. Service upon contributories and creditors shall be effected except where 
personal service is required, by sending the notice, or a copy of the petition, summons 
or order or other documents to be served, through the post in a registered letter 
addressed to the attorney (if any) of the party to be served, or otherwise to the party 
himself, and if a creditor, to the address stated in the list of debts and such notice or 
copy, summons, order or other proceedings shall be considered as served at the time 
the same ought to have been delivered in due course of delivery by the Post Office, 
and notwithstanding the same may be or have been returned by the Post Office. 

251. No service under these Rules shall be deemed invalid by reasons of any 
error or omission in the name, style or designation of the person on whom service is 
sought to be made, provided the Judge is satisfied that such person has not been 
prejudiced thereby. 

252. In the High Court attorneys shall be entitled to charge and shall be allowed 
the fees set forth in the Table of fees in Chapter XXXVI of the Rules of the High 
Court on the Original Side, so far as the same are applicable, but the Judge may in a 
special case allow an attorney fees as if he were an advocate. 

253. Where an order is made in the High Court for the payment of any costs, 
they shall, where they relate to any proceedings in Court, be taxed by the Taxing 
Officer. In the District Court such costs shall be taxed or assessed by the Judge or by 
such officer as may be authorised to perform such duties. 

254- In the High Court, in conveyancing matters and in matters which do not 
relate to proceedings in Court, the costs shall be certified by two independent 
attorneys. 

255. An application for an order for costs, for which provision might have been 
but has not been made by a previous order shall only be made upon notice to the 
Official Liquidator who may appear on such application and object thereto. No costs 
of or incidental to such application shall be allowed to the applicant, unless the 
Judge is satisfied that the omission to make such provision was not due to any default 
on the part of the applicant. 

256. Where an application is made in the voluntary winding-up of a company, 
whether or not an order shall have been made that the voluntary winding-up shall 
continue but subject to the supervision of the Court, these Rules so far as may be, shall 
be applied to the subject matter and mode of such application. 

257. The publication of advertisements and notices under rules 9, 54, 68 an( ^ 
221 shall, in the case of a company having its registered office or a principal place 
of business or assets and liabilities, as the case may be, within the province of 
Bengal, be made in the Calcutta Gazette and, in the case of a company having its 
registered office or a principal place of business or assets and liabilities, as the case may 
be, within the province of Assam, be made in the Assam Gazette.” 

[Note. With effect from ist may, 1940 the above new Rule 257 has been inserted. 
Vide Notification in the Calcutta Gazette of 25 th April, 1940 , Part I . pp. 1286 - 87 .! 


Appendix to the Rules of the High Court under the 

Indian Companies Act, etc. 


FORM No. 1 (Rule 16). 


(a) Insert 
full name 
of company. 

SHEWETH— 


Petition for reduction of capital . 


(Title.) 


The humble petition of (*) 
Limited and Reduced. 


1. Your petitioner the abovenamed company (hereinafter called “the company ) 
was incorporated on the day of 19 , under the provisions of the India 

Companies Act as a company limited by shares. 


t 
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(b) State 
full address 
of the regis¬ 
tered office. 


2. The registered office of the company is situated at (b) 


(c) State 
principal 
objects ac¬ 
cording to 
Memoran¬ 
dum of 
Associa¬ 
tion. 


3. The objects of the company are as follows (c) :— 

and other objects set forth in the Memorandum of Association 

thereof. 

4. The nominal capital of the company is Rs. divided 

Into of which have been issued and are fully paid 

up or credited as fully paid up. 


5. Shortly after its incorporation the company commenced to carry on and it 
has since been and still is carrying on business. 

6. By article(s) of the Articles of Association of the company it is 

provided that the company may (set out Article or Articles of Aasociation authorising 
a reduction of capital). 

7- (Set out the reasons for reduction stating all material facts and circums¬ 
tances). 

8. Under the provisions of section 55 of the Indian Companies Act, 1913, and 
in pursuance of the powers in that behalf contained in the said Articles of Association 
the company by Special Resolution of its shareholders duly passed and confirmed at 
Extraordinary General Meetings duly convened and held on the day of 

19 , and the day of 19 , respectively, resolved :— 

(Set out the special resolution for reduction of capital.) 

9. (d) The reduction of capital does not involve either the diminu¬ 

tion of liability in respect of unpaid capital or the payment to any 
shareholder of any paid up capital and in consequence no creditor is 
entitled to object to the reduction under the provisions of section 58 of the 
said Act. 

10. (If the petition asks that the use of the words ‘'and reduced” be 
dispensed with, here state reasons.) 

II. The form of minute proposed to be registered under the provisions of section 
61 of the said Act is as follows :— 


(d) Omit if 
creditors 
are entitled 
to object to 
the reduc¬ 
tion. 


(Set out proposed Minute of Reduction.) 


(e) Omit or 
alter para- 

Eft,® 

according 
to circums¬ 
tances. 


Your petitioners therefore humbly pray (e)— 

(1) That the reduction of capital to be effected by the Special 

Resolution set out in paragraph 8 hereof be confirmed and that 
the minute set forth in paragraph 11 hereof be approved by 
the Court. 

(2) That the addition of the words ‘‘and reduced” to the company’s 

name be dispensed with. 


(3) That the obtaining of the certificate provided for by Rule 29 of the Rules 
of this Honourable Court may be dispensed with and that in accordance 
with Rule 18 of the said Rules a day may be fixed for the hearing of this 
petition and directions given as to the advertisements to be published. 

(4) That such other may be in the premises as to the Court shall 

seem fit. 


I» , of 

make oath (or solemnly affirm) and say as follows :— 


Petitioners' Attorneys. 

9 


(1) That I am a (director) of the petitioner company and as such I am fully 
acquainted with the affairs of the said company. 

(2) That the fact9 stated in the foregoing petition are true to my knowledge. 
Sworn (or, solemnly affirmed), etc. 
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FORM No. 2 (Rule 18). 

Advertisement of presentation of petition. 

(Title.) 

Notice is hereby given that a petition has been presented to the abovenamed 
Court for an order confirming the reduction of the share capital of the abovenamed 
company from Rs. to Rs. resoived on by the special resolution 

passed and confirmed at extraordinary general meeting of the said company held 
respectively on the day of 19 , and the day of 19 * 

The said petition is directed to be heard by the said Court at the Court house 
Calcutta, on day, the day of 19 • 1 

Attorney(s) for the company. 

FORM No. 3 (Rule 19). 

Order where creditors are entitled to object. 

(Title.) 

. . Upon tbe application by summons, dated 19 Q f 

thTnerin-on d , and upon hearing for the company and upon reading 

u P ! , 0n P resent ed to this Court on the day of 19 and 

are is ° rdered that a " enquiry be made as to what 

j.Vnf d b ’ clalm t s and labilities of or affecting the said company as on the 

min nv m a + ’ u U K further ordered that a list of creditors of the said 

Mill 7 ^ °. Ut as Jf the said , of da V of 19 , and that such 

list befiled he amoun ; sd 2, e to the creditors respectively and that such 

xst be filed by the said company in this Court on or before the day of 

3U r ch list shal1 be kept at the registered office of the said 
be^enr rn the A °^ ce ° f ltS a L t0 J ney * and that notice of the said application shall 

not e n °rbT b Cred /*? r ° n °l befor ? the , da Y of 19 and that such 

/ :ases of those creditors whose addresses are not within British India shall 

thcie cr^llrl 8 T 33 St ° r adver ti3ement) and that such notices in the cases of 

falWHArJ h ? se addresse9 are not known to the said company shall be given by 
^ advertisements to be published in (a) ; and that any creditor whose 

Hon. r doeS n0t a L ppea , r in such li9t or who claims to be a creditor for a 

fh) See r, g nn am ° unt tba " that stated in the said list shall give notice thereof in 
Form 5 and of Ki. ^ T rescrib 5 d : (bj and send his name and address and particulars 
Rule 71 tt- e bt or claim and the name and address of his attorney if any to the 

( c ) Or ' n C H° f the j 8 l ld com P an y within (14) (c) days from the date of the 

the Tudoe ffJ 'ti *S ; and that ?? tice °f the filin 8 of the said Iwt shall be advertised 
mav allow 3L h ® S3ld c , om P a ?y ( d ) *» and that the said company shall on or before 
See Rule M rt%r r -f day ° f . D file an affidavit verifying such list of 

fdl QneHfv «fof 38 .™ ay have 8 iven such notice (or, made such claim as 

{ ) - ?P eclf y aforesaid) distinguishing which if any of such claims are wholly or as to 

any an what part thereof admitted by the said company and which if 

any o such claims are wholly or as to any and what part thereof disputed 
by the said company. 


publica¬ 
tions and 
any special 
directions 


given in 

regard 

thereto. 

FORM No. 4 (Rule 21). 

Affidavit in verification of list of creditors. 

(Title.) 

I» of 1 

make oath (or solemnly affirm) and say as follows 

this affidavit” & ^ d * rector ) tbc c °mpany abovenamed, and duly authorised to make 
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2. The schedule hereto annexed is a list containing the names of the creditors of 

(a) Insert and persons having claims upon the said company on the (a) day of 

date fixed 19 , together with their respective addresses, and stating the nature 

under Ru!e and amount of the debts or claims due to or had by them respectively and 

19 with such list is, to the best of my knowledge, information and belief a 

mwu t0 5 rue and accurate list of such creditors and persons, and in {he 

which the cases of debts payable on a contingency or not ascertained, and of claims 
claim is to admissible to proof in a winding up of the said company, the values 
be made thereof as stated in such list, are, in my belief, just estimates of the values 
out. of such debts and claims respectively. 

. „ 3 ; T °‘ he bes j ° f m y knowledge information and belief there was not, at the 
date aforesaU, any debt, claim or liability which, if such date were the commencement 

of the winding up of the said company, would be admissible in proof against the said 
company other than and except the debts and claims set forth in the said list. I make 
this statement upon facts within my knowledge as such (director) of the said company, 

and upon information derived by me from my investigation of the affairs and the books, 
documents and papers of the said company. 

Sworn (or solemnly affirmed). 


Schedule 


(1) Ascertained Debts and Liquidated Claims. 


Names, addresses and descriptions of the 
creditors or claimants. 

1 

Nature of debt or 
claim. 

! 2 

Amount of debt 
or claim. 

3 


• 



(2) (a) Debts Payable on a Contingency, or not Ascertained. 

(bl Claims not Liquidated , but Admissible to Proof in a Winding up of the Company. 


Names, addresses and descriptions of the 

Nature of debt or 

Estimated value or 

creditors ot claimants. 

claim. 

debt or claim. 

I 

2 

3 





(Signature of deponent.) 

FORM No. 5 (Rule 23). 


Notice to creditors. 

(Title.) 

Notice is hereby given that a petition has been presented to the abovenamed 
Court praying for an order confirming the reduction of the share capital of the 
abovenamed company from Rs. to Rs. resolved on by 

the special resolution passed and confirmed at extraordinary general meetings of the 
said company held respectively on the day of 19 and the 

day of 19 . 

Take notice that your name has been entered in the list of creditors of the said 
company as a creditor (or, as claiming to be a creditor) of the said company for the 
•um (or, for the estimated sum) of Rs. in respect of (here state nature 

ot debt or claim as in list of creditors). 
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(a\ Or^J ^ G /wN C 5 edlt ? r for a Iar s er amount than the said sum, you must 

the Wit 3 Wlt ^. ln 1 (a) (I 4) days from the date of this notice send to the undersized 
rn^/oH 8 particulars of your debt or claim, together with your name and address 
may allow, as also the name and address of your attorney, if any. - *** 

See Rule 24. 


Dat ed 


r9 


Attorney (s) for the company. 


FORM No. 6 (Rule 24). * 

Advertisement of list of creditors. 

(Title.) 

k Notice is hereby given that a list of the creditors of the abovenamed company 
has been filedin Court. Any person may, upon payment of the sum of Re 1, inspect 
a copy of such list during the usual hours of business, either at the registered office 
of the abovenamed company, at No. or at the office of the undersigned. 

D atec l Attorney(s) for the company abovenamed. 

FORM No. 7 (Rule 26). 

Affidavit in verification of list of creditors. 

(Title.) 

» °f and 

make oath (or, solemnly affirm) and say as follows :— 

, make oath (or solemnly affirm) and say 


of 


, the 


w 

, make oath (or solemnly affirm) and 


We, 

1. I, the said 
as follows :— 

I am the attorney.(or a partner, or an assistant of Messrs. . 

attorneys) of the company abovenamed. The annexure, hereto, marked “A” is a list 
containing the names and addresses of all persons who have sent in particulars of their 
debts or claims in pursuance of notice given in accordance with Rule 23, and the 
amounts of such debts or claims (or, no creditor has sent in particulars of any debt or 
claim in pursuance of notice given in accordance with Rule 23). 

2. And I, the said 
say as follows :— 

• u \. am 3 (c ? irector) °£the company abovenamed. Notice complying in all respects 
with the requirements of Rule 23 has been duly given to all the creditors whose names 
are entered in the list of creditors of the company abovenamed filed in Court. 

In the cases of notices sent by prepaid letter post, such notices were despatched 
by posting the same at the post office at on the day of 

19 , before the hour of 

In the cases of notices directed by the Court to be given otherwise than by sending 
the same by post, such notices were given in the manner directed, namely,— 

fa) U ^Y [Here state particulars (a).] 

ment state . d V* t ^ e said annexure “A” I have truly stated the particulars required 
names of Rule 26 in respect of each of the debts or claims therein mentioned. 

publications Sworn (or solemnly affirmed), etc. 
and dates 
of publi¬ 
cation. 

FORM No. 8 (Rule 27). 

Notice to creditor to prove debt. 

(Title.) • 

Sir, (Place and date.) 

You are hereby required to prove (such part of) the debt claimed by .you against 
the abovenamed company (as is not admitted by the company) by filing your affidavit 
and giving notice thereof to of the attorney of the company on 
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(a) Insert or before the day of 19 (a) and you are to 

the day attend in person or by your attorney at the Court-house, Calcutta, on the 

appointed said date being the date appointed for hearing and adjudicating upon the 
for adjudl- claim and to produce any documents or securities relating thereto, 
cation. 

In default of compliance with the above directions you will be precluded from 
objecting to the proposed reduction of the capital of the company (or, in ail proceedings 
relative to the proposed reduction of the capital of the company be treated as a creditor 
for such amount only as is set against your name in the list of creditors). 

Attorneys) for the said company. 


^ FORM No. 9 (Rule 27). 

Affidavit of creditor in proof of debt. 

(Title.) 

I> > of , make oath (or 

solemnly affirm) and say as follows :— 

1. (If not made by the creditor personally, the deponent must state his authority 
for making the affidavit and his means of knowledge.) 

2. The abovenamed company is justly and truly indebted to me (or the said 

) in the sum of Rs. for etc. (describe shortly the nature of 

the debt and exhibit any security for it and in the case of a trade debt exhibit vouchers). 

3. I have not nor has nor have any person or persons by my order or to my 

knowledge or belief for my use received the said sum of Rs. or any part 

thereof or any security or satisfaction for the same or any part thereof (except the said 
(a). This security hereinbefore referred to) (a) 

to be adap Sworn (or solemnly affirmed) etc. 

ted in the 
case of a 
person 
other than 
the creditor 
being the 

deponent. 

FORM No. 10 (Rule 31). 


Notice of the day appointed to hear the petition for 

reduction of capital. 

(Title.) 

Notice is hereby given that a petition presented to the said Court on the day of 
19 for an order confirming the reduction of the capital of the company 
from Rs. to Rs. is directed to be heard by the said Court 

on the day of 19 . 

Attorneyf sj for the company. 

FORM No. 11 (Rule 51). 


Petition. 


(Title.) 


(a) Insert 
full name, 
address, 
description, 

etc, of peti¬ 
tioner. 


The humble petition of (a) 

Sheweth— 

1. The , Limited (hereinafter called the company) is a 

company duly incorporated under the Indian Companies Act. 




INDIAN COMPANIES ACT 

2. The registered office of the company i 9 at (b) 
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or 


shares n ° minal ca P ital of the company is Rs. divided into 

ctdTidaf paid is R, ^ ^ amOUnt ° f the “P** P-S up 

4. The objects of the company are a 9 follows (c) —and th* 
objects set forth in the Memorandum of Association thereof. * ^ 

. ' ,T e set out in numbered paragraphs the facts on 

and conclu^^ 
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(b) State 
the full 
address of 
the regist¬ 
ered office. 

(c) State 
principal 
objects 
according 
to Memo¬ 
randum of 
Associa¬ 
tion. 

Your petitioner therefore humbly prays as follows: — 

und^the ^ the a?°X‘k UndS i < h \ PT °~ S ° f India Compa e n1; s m A y t b f9T3° Und " P 
supervision be )u£! ^ ^ be made the premises as shall 

of the 
Court. 

no Jwffl be Note ~ (e) U is intended to serve this petition on 

unnecessary 
if the com¬ 
pany is peti¬ 
tioner. 


FORM No. 12 (Rule 51). 

Petition by unpaid creditor. 


(Title.) 

Paragraphs 1, 2, 3 and 4 as in Form No. 11. 

if) State 
considera¬ 
tion for the /: . i , 

o. On the day of 

caused to be served by A. B. of 
same at its registered office a 
figures following :— 


debt, with 
particulars 

so as to 
establish 
that the 
debt is due. 


for 5 (f) ThS COmpany is indebted to your petitioner in the sum ot Rs. 

19 your petitioner served (or, 
) on the company by leaving the 
demand under his hand in the words and 


(Set out demand in full). 

^ ^ Th e company has neglected to pay the said sum of Rs 

or to secure or compound for it to the reasonable satisfaction of your petitioner. 

8 . The company is (insolvent and) unable to pay its debts, 
wound up? circumstance9 ic * s i U9t and equitable that tKe company should be 


Your petitioner, therefore, etc. (as in Form No. 11). 


U 


FORM No. 13 (Rule 52). 

Affidavit verifying petition. 


(Title.) 

» etc *» make oath (or, solemnly affirm) and say, 
f n IT 'V" pa ^ aphs Nos. in the petition now produced 'and 

f r.omry’r ^ Wlt h the letter A, are true to my knowledge, and the state' 

(tot i^r ^ f* 3 - 9 f ° 9 * • \ ! n t ^ le sa *^ petition are based on information received 

7 ° , lnf ? r i nat,0 u n) w b ich 1 Relieve to be true. The statements contained ih 
paragraphs 1, 2, 3 and 4 of the said petition are matters of record. 

Sworn (or solemnly affirmed), etc. 
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Advertisement of petition. 

(Title.) 

Notice Is hereby given that a petition for the winding up of the abovenamed 

S‘ ny , b ’ tht (or subject to the supervision of the) High Court of Judicature at Fort 
William in Bengal (or District Court of ) was on the day of 

19 presented to the said Court by the said company (or C. D. of 

°(, th ; e 8al <* company as the case may be) and that the 
said petition is directed to be heard before the Court on the day of 

r»rd<»r ® n y creditor or contributory of the said company desirous of opposing an 

winding up of the said company under the above Act should appear at 
™ °J hear 5« by hl ^ 9 J If ° r his Attorney or Advocate for that purpose ; and a 
copy of the petition will be furnished to any creditor or contributory of the said com¬ 
pany requiring the same, by the undersigned, on payment of the prescribed charge for 

inC S&niCi 


A. B., 

(Attorneys for the petitioners ). 
(Address). 


Dated 


19 


Note.—-Rule 58 * provides that any person who intends to appear on the hearing of 
the said petition must serve on or send by post to the abovenamed, notice in writing 
°* -r 9 hj tent t° n so to do. The notice must state the name and address of the person, 
or, if a firm, the name and address of the firm, and must be served, or if posted, must 
be sent by post in sufficient time to reach the abovenamed not later than 2 clear days 
before the day of 19 


FORM No. 15 (Rule 56). 

Affidavit of service of petition on officer , or servant of the company. 


^ I, 

affirm) and say :— 
(a) In the 
case of ser¬ 
vice of peti¬ 
tion on a 
company by 
leaving with 
an officer or 
servant at 
the regis¬ 
tered office 
or if no 
registered 
office, at the 
principal or 
last known 
principal 
office of the 
company. 


(Title.) 

In the matter of a petition, 
. of 


dated 

make oath (or solemnly 


1. (a) That I did on day, the day of 

19 , serve the abovenamed company with the abovemen- 

tioned petition by delivering to and leaving with (name and description) 
an officer (or servant) of the said company a copy of the abovementioned 
petition and a copy of the order made under Rule 53, at (registered office 
or principal office as aforesaid). 

or 


Note to Form No. 14 "58” has been substituted for “57” by Notification in 
the Calcutta Gazette of 18th July, 1940, Part I, p. 1972. 

112 
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(b) In the 
case of no 
officer or 
servant of 
the com¬ 
pany being 
found at the 
registered 
office or 
principal or 
last known 
principal 
office of the 
company 

by sending 
through 
registered 
post. 

(c) In the 
case of the 
company 
having its 
registered 
or principal 
or last 
known prin¬ 
cipal office 
outside the 
Original 
Civil Juris¬ 
diction of 
the Court 
by sending 
through 
registered 
post. 


1. (b) That I did on day, the day of 

19 , having failed to find any officer, or servant, of the 
abovenamed company at (here state registered office or principal or last 
known principal office) send by registered post a copy of the abovemen- 
tioned petition and a copy of the order under Rule 53 addressed to the 
company at its registered (or principal or last known principal) office 
(as the case may be). 


or 


1. (c) That I did on day, the day of 

16 , the abovenamed company having its registered (or 

principal or last known principal) office outside the Original Civil Jurisdic¬ 
tion of this Court, send by registered post a copy of the abovementioned 
petition and a copy of the order made under Rule 53 addressed to the 
abovenamed company at its registered (or principal or last known princi¬ 
pal) office aforesaid (as the case may be). 


(d) In the 2. (d) That I did on day, the day of 19 , 

case of serve (name or names and description) with a copy of the abovemen- 
directions tioned petition, by delivering the same personally to the said 
having been at (place). 

given by Sworn (or solemnly affirmed), etc. 

the Court 
as to other 
persons to 
be served. 


FORM No. 16 (Rule 56). 

Affidavit of service of petition on liquidator . 


(Title.) 

In the matter of a petition, dated 19 , for winding up the above 

company (by) or (under the supervision of) the Court (as the case may be). 

I> , of , make oath and say:— < f,. 

That I did, on day, the day of .19 , serve (name 

and description) the Liquidator of the abovenamed company, with a copy o 
abovementioned petition and a copy of the order made under Rule 53 by aci 
the same personally to the said at (place). 

Sworn (or, solemnly affirmed), etc. 
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FORM No. 17 (Rule 58). 

.Notice of intention to appear on petition. 

(Title.) 

(а) State Take notice that A. B., of (a) , 

full name 

or if a firm, 
the name 
of the firm 

and address, a creditor for Rs. of (or contributory holding 

(б) State (b) shares in] the above company intends to appear on the 

number and hearing of the petition advertised to be heard on the day of 

class of 19 , and to support (or oppose) such petition, 

shares held. 

(c) To be Signed (c) (Name of person or firm). 

th^Tperson (Address, 

or his (Date) 

attorney. 


To 


To 


(Attorneys for petitioner) 

FORM No. 18 (Rule 65). 

Notice of winding up order to Registrar of Companies. 

(Title.) 


The Registrar of Companies, Bengal. 

Take notice that by an order of the High Court of Judicature at Fort William in 
Bengal (or District Court of ) made on the day of 19 , 

, Limited, was ordered to be wound up by the Court (or under the 
supervision of the Court.) 

• 

Signed (Petitioner or his Attorney.) 
(Address) 

(Date) 

FORM No. 19 (Rule 66). 

Order for winding up by the Court. 

(Title.) 

Upon the petition of (the abovenamed company or A. B. of etc., a creditor or 
contributory of the abovenamed company) filed on the day of 

19 , and presented to the said Court, and upon hearing for the 

petitioner and for and upon reading the said petition 

(an affidavit of the said petitioner filed, etc., verifying the said petition, an affidavit of 
S.M. filed on the day of 19 , as to advertisement of the 

said petition) this Court doth order that the said company be wound up by this Court 
(a) Omit if under the provisions of the Indian Companies Act, 1913, {a) and that 
fto Provision be appointed Provisional Liquidator of the affairs of the Company, 
nal Liquida¬ 
tor is 
appointed 

qt the time 

of making 
the winding 
up order. 
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FORM No. 20 (Rule 66). 

Order for winding up, subject to supervision. 

(Title.) 

Upon the petition, etc. (as in Form No. 19), this Court doth order that the 
voluntary winding up of the said Limited, be continued, but subject to the 

supervision of this Court, and any of the proceedings under the said voluntary winding 
up may be adopted as the Court shall think fit ; and it is ordered that the Liquidator 
appointed in the voluntary winding up of the said company, do on the day of 

next, and thenceforth every months file with the Registrar a 

report in writing as to the position of, and the progress made with, the winding up of 
the said company and with the realization of the assets thereof, and as to any other 
matters connected with the winding up as the Court may from time to time direct. 
And the creditors, contributories, and Liquidator of the said company and all other 
persons interested, are to be at liberty to apply generally as there may be occasion. 

FORM No. 21 (Rule 68). 

Advertisement of order to wind up . 

(Title.) 

By an order by the High Court of Judicature at Fort William in Bengal (or Dis- 
trict Court of ) in the above matter, dated the day of 19 , on the 

petition of the abovenamed company (or A.B. of ) it was ordered that 

(etc., as in Form 19 or 20.) 

C and D. 

(Attorneys for the said petitioner.) 

Dated the day of 19 * 

FORM No. 22 (Rule 73). 


Order for appointment of a Provisional Liquidator. 

(Title.) - 

Upon the application of and upon reading the Court 

doth hereby appoint of to be the Provisional 

Liquidator of the abovenamed company, And the Court doth hereby limit and 
restrict the powers of the said as such Liquidator to the 

following acts (describe the acts which the Liquidator is authorised to do and the 
property of which he is to take possession). And the Court doth hereby fix the remu- 
neration of the said as such Liquidator at (set out particulars ot 

(a) If secu- remuneration (a). And it is ordered that the said d0 

rity ordered on or before the day of next furnish security in the sum 

to be furni- of Rs. to the satisfaction of the Registrar of the said Court, 

shed add. 

A 

FORM No. 23 (Rule 77). 


Advertisement as to appointment of Official Liquidator. 

(Title) 

Notice is hereby given that the day of 19 , at 


'dock 


in the noon at the Court-house at Calcutta (or at the District Court-house at 

) has been fixed as the time and place for the appointment of an Official Liquidat 
of the abovenamed company. 


Dated 


(Attorneys for the Petitioner). 
(Address). 
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FORM No. 24 (Rule 78). 

Form of Nomination of Official Liquidator . 

(Title) 

We, the undersigned (creditors or contributories) of the abovenamed company for 
the (debt or number of shares) placed opposite our respective names hereby nominate 

of etc., to be the Official Liquidator of the said 

company who is prepared and by his signature hereto undertakes to furnish security in 
the sum of Rs. or such less sum as may be ordered by the Court. 


Name. 

Address. 

Creditor or 
contributory. 

Amount of 
debt. 

Number of 
shares held. 

1 

2 

3 

4 

5 




Rs. a. p. 



Signed (Nominator) 
Signed (Nominee)... 


Dated 


i9 


FORM No. 25 (Rule 85). 


(a) If more 
than one 
person be 

appointed 
and the 
Court so 
directs. 


Order appointing an Official Liquidator. 

(Title) 

Upon the application of and upon reading and upon 

hearing the Court doth hereby appoint of 

(a) (and of with joint and 

several powers) to be Official Liquidator(s) of the abovenamed company. 
And it is ordered that the said do on or before the day of 

next furnish security in the sum of Rs. to the satisfaction of 

the Registrar of the said Court (or without security). And it is ordered that 
the said on the day of and the day of 

19 and on the same days in each succeeding year file his (or their) 
accounts of receipts and payments in the office of the Registrar (or in the District Court 
at ). And it is ordered that the said be at liberty to 

open, operate upon and maintain in his own name as such Official Liquidator as afore" 
(o) Insert said a banking account with the ( b ) Bank at its Head office 

name of a (or Branch). And it is ordered that all moneys to be received 

scheduled by the said be paid by him (or them) into the lb) 

hank, at its Head Office (or Branch) (or into the District Court at 

) to the credit of the account of the Official Liquidators) of the said 
company within 7 days after the receipt thereof and that out of the said account all 
payment shall be made by cheque signed by the said as such Official 

(c) As to Liquidator as aforesaid and countersigned by the Registrar (c). 
dispensing 
with coun- 
ter signa¬ 
ture. See 
Rule 93. 
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FORM No. 26 (Rule 87). 

Advertisement of appointment of Official Liquidator . 

(Title) 

Notice i9 hereby given that of by an order, dated the 

day of 19 , has been appointed Official Liquidator of the above- 

fa) If more mentioned company (a) with joint and several powers, 
than one 
person 
appointed 
add. 

(Signed) (Attorney for the Petitioner .) 

Dated this day of ig 


FORM No. 27 (Rule 80) 

Security Bond by Official Liquidator and a Guarantee Society. 

Know all men by these presents that I/we (name of the Official Liquidator or 
Liquidators his or their description and address) and we (name of the Guarantee Society) 
carrying on the business in Calcutta at (place of business) through (name of the Guarantee 
Society’s Agent) hereinafter called the Society are jointly and severally held and firmly 
bound unto (name of the Registrar, Original Side), Esquire, Registrar of the 

High Court of Judicature at Fort William in Bengal in its Ordinary Original Civil 
Jurisdiction (or name of the Judge) Esquire, Judge of the District Court of 

his successor or successors in office and assigns in 
the sum of Rs. of lawful money of British India to be paid to the said 

(name of the Registrar, Original Side) Esquire (or name of the Judge) Esquire 
his successor or successors in office or assigns as the case may be, for which payment 
well and truly to be made I/we the said (name of the Official Liquidator or Liquidators) 
for myself (ourselves) my (our) heirs, executors, administrators, and representatives and 
every one of them and we, the Society, for ourselves and our successors do hereby bind and 
oblige ourselves for the whole firmly by these presents, and we the Society, do hereby 
submit ourselves to the Jurisdiction of the said High Court (or District Court) : and 
appoint (piace of business of the Agents) aforesaid as the address for service of all writs, 
proceedings or notices that may be issued taken or given with reference to the condij 
tions of this Bond or with respect to the liability of the said (name of the Official 
Lipuidator or Liquidators) thereunder. Signed, Sealed and Delivered by the said (name 
of the Official Liquidator or Liquidators) and sealed with the seal of the said Society. 
Dated this day of one thousand nine hundred and 

Whereas by an order, dated the day of one 

thousand nine hundred and made by the said High Court (or 

District Court) in the matter of the Indian Companies Act VII of 1913 and in the 
matter of (name of the Company) the said (name of the Official Liquidator or 
Liquidators) was (were) appointed the Official Liquidator or Liquidator(s) of the said 
Company and he (they) was (were) thereby directed to give security for Rs. 
to be approved of by the said Registrar (or Jugde of the District Court), And whereas 
the said (name of the Official Liquidator or Liquidators) has (have) proposed and the 
said Registrar (ot Judge of the District Court) has under the Rules of the said nig 
Court accepted the said Society as surety for the said (name of the Official Liquidato 
or Liquidators). • , , 

Now the condition of the above written Bond or Obligation is such that i 
the said (name of the Official Liquidator or Liquidators) or his (their) executors o 
administrators or some or one of them do and shall duly account for all and 0 ^ e .;j 
the sum or sums of money or other property which the 9aid (name or the vj 
L iquidrtor or Liquidators) has (have) received and shall receive or has (have) or ? 
become or be held liable to pay or account for as such Officiai Liquidator^) as a 
said and do and shall pay or deliver the same as the Court or a Judge hath “irec 
shall hereafter direct and shall give immediate notice to the Court if the s * ld • 

shall become insolvent, or go into liquidation and do and shall £ r< 25 fi fJ5t nidatorfo) 
at all times hereafter so long as he (they) shall continue as such Official Liquidat l ; 
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upon him (them) as Official Liquidator^) as aforesaid and file and pass his (their) 
accounts) before a Judge at the said Court at the times and in the manner required 
by the Rules of the said Court or as the Court or a Judge may direct and obey and 
carry out all other directions contained in the said order and all other orders which mav 
hereafter be made by the said High Court (or District Court) in the premises ; then 

the above written Bond or Obligation shall be void, otherwise the same shall remain in 
full force and virtue. 


Signed, Sealed and Delivered by the said 
Liquidators) at Calcutta in the presence of 


(name of the Official Liquidator or 


The Seal of the Society was hereunto affixed in the presence of 
Signed for and on behalf of the Society. 


FORM No. 28 (Rule 80) 

Security Bond by Official Liquidator and Surety other than Guarantee 

Society. 

Know all men by these Presents that I (we) (name of the Official Liquidator(s) 
his or their description and address] and I (we) (name(s) of the Surety or Sureties his 
or their description(s) and address(es) are jointly and severally held and firmly bound 
unto (name of the Registrar, Original Side) Esquire, Registrar of the High Court of 
Judicature at Fort William in Bengal in its Ordinary Original Civil Jurisdiction (or 
name of the Judge) Esquire, Judge of the District Court of , his 

successor or successors in office and assigns in the sum of Rs. of lawful 

money of British India to be paid to the said [name of the Registrar, Original Side) 
Esquire, (or name of the Judge), Esquire his successor or successors in office or assigns 
as the case may be, for which payment well and truly to be made, we the said [name 
of the Official Liquidator(s) and Surety or Sureties] for ourselves, our heirs, executors, 
administrators and representatives and every one of them do hereby bind and oblige 
ourselves for the whole firmly by these presents. Signed, Sealed and Delivered by the 
said [name of the Official Liquidator(s) and Surety or Sureties]. 

Dated this day of one thousand nine hundred and 

Whereas by an order, dated the day of one thousand nine hundred and 

made by the said High Court (or District Court of ) in the matter of the Indian 
Companies Act VII of 1913 and in the matter of (name of the Company) the said [name 
of the Official Liquidator(s)] was (were) appointed the Official Liquidator(s) of the said 
Company and he (they) was (were) thereby directed to give security for Rs. 
to be approved by the said Registrar (or the Judge of the said Court). And whereas 
the said [name of the Official Liquidator(s)] has (have) proposed and the said Registrar 
has accepted the said (name of the Surety or Sureties) as Surety (Sureties) for the said 
(name of the Official Liquidator(s)). 

Now the condition of the above written Bond or Obligation is such that if the 
said [name of the Official Liquidator(s)] or his (their) executors or administrators or 
some or one of them do and shall duly account for all and every the sum and sums 
of money or other property which the said [name of the Official Liquidator(s) has 
(have) received and shall receive or has (have) or shall become or be liable to pay or 
account for as such Official Liquidator(s) as aforesaid and do and shall pay or deliver 
the same as the Court or a Judge hath directed or shall hereafter direct and do and 
shall from time to time and at all times hereafter so long as he (they) shall continue as 
such Official Liquidator(s) duly and faithfully in all respects discharge the duties and 
obligations which shall devolve upon him (them) as Official Liquidator(s) as aforesaid 
and file and pass his (their) accounts before a Judge of the said Court at the times 
and in the manner required by the Rules of the said Court or as the Court or a Judge 
may direct and obey and carry out all other the directions contained in the said order 
all other orders which may hereafter be made, the above written Bond or Obligation 
shall be void, otherwise the same shall remain in full force and virtue. 

Signed, Sealed and Delivered at Calcutta in the presence of 
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FORM No. 29 (Rule 80). 

Affidavit by Sureties. 

(Title). 

We, , of , etc., and of 

etc., severally make oath (or solemnly affirm) and say as follows:— 

1. I, the said for myself say that I am worth (a), the sum of Rs. 

(ia) Parti- of lawful money of British India over and above what is sufficient 

culars of for the payment of all my just debts and liabilities. 

property to 2. And, I the said , for myself say that I am worth 

be specified t ^ e gum of, etc . ( ag above), 

if required 

by the Re- Sworn, etc. 

gistrar. 

FORM No. 30 (Rule 81). 

Certificate that Official Liquidator has given Security. 

(Title.) 

This is to certify that of who was on the day of 

19 , appointed Official Liquidator of the abovenamed company, has duly given 

security as ordered by the Court. 

J. S. 

(Signed) Registrar. 

Dated this day of 19 


FORM No. 32 (Rule 97). 


Request to invest cash in Government Securities . 


(Title.) 


To 

Sir, 


(Name of bank.) 


It appearing that the sum of Rs. is standing to the credit of the account 

of the Official Liquidator of the abovenamed company, you are hereby requested to 
invest the sum of Rs. being part thereof, in the purchase of 

(here insert the description of the Government security intended to be purchased) in 
the name of of the Official Liquidator of the said company and to retain 

such Government securities on behalf of the Official Liquidator. The said securities 
are not to be sold, transferred, or otherwise dealt with, except upon a direction for 
that purpose signed by the Official Liquidator of the said company and countersigned 
by the Registrar (or by the Judge of the District Court of or under an 

order to be made by the said Judge.) 

I am, 

Sir, 

Your most obedient servant, 


Dated day of 



Official Liquidator. 


(a) When 
filed under 

Rule 245 

this state¬ 
ment must 
be filed in 
duplicate. 


FORM No. 33 (Rules 86 and 245). 

Liquidator*s statement of Account (a), 

(Title.) 

1. (Name of the company.) .'V ’;1 

2. (Nature of proceeding whether wound up by the Court, or under 
the supervision of the Court, or voluntary.) 
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3. (Date of commencement of winding up.) 

4. (Name apd address of Liquidator.) 


(b) If Trad¬ 
ing Account 
authorised 
total to be 
inserted and 
detailed re¬ 
ceipts and 
payments 
account to 
be attached. 



Realizations. 

• 

Disbursements. 

Date. 

Of 

whom 

re¬ 

ceived. 

Nature 
of assets 
realised. 

Amount. 

Date. 

To 

whom 

paid. 

Nature of 
disburse¬ 
ments. 

I Account. 

1 

• 2 

3 

4 

5 

6 

7 

8 

: 

l 


(b) From 
Trading 
Ac¬ 
count. 

Rs. a. p. 



( b) From 

Trading 

Account. 

Rs. a. p. 


Analysis of Balance. 


Total realizations 
Total disbursements 


Balance 


The balance is made up as follows :— 


(1) _ Cash in the hands of Liquidator 

(2) Total payments into bank, including balance 
at date of commencement of winding up (as 
per Bank Book) 

Total withdrawal from bank ... 

Balance at bank ... 

(3) Amounts invested by Liquidator— 

Less—Amount realised from same 

Balance 


Rs. a. p 


Rs. a. p. 


Total balance as shown above 


Note.—Full details of stock purchased for investment and of realisations thereof 
should be given in a separate statement. 

Note.—The Liquidator should also state— 


$ 


(1) The amount of the assets and liabilities 
at the date of the commencement of the 
winding up according to the Liquida¬ 
tor’s estimate. 

(2) The total amount of the capital paid up 
at the date of commencement of the 
winding up. 

(3) The general description and estimated 
value of outstanding assets (if any). 

(4) The cause which delayed the termination 
of the winding up. 

(5) The period within which the winding 
up may probably be completed. 


Assets (after deducting 
amounts charged to 
secured creditors) ... 
Debenture-holders ... 
Liabilities— 

Secured creditors 
Debenture-holders 
Unsecured creditors 
Paid up in cash 
Issued as paid up 
otherwise than for 
cash. 



«n K no receipts or payments, the portion 

Realisation” "Disbursements” should be omitted. 


of the form under the headings 
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FORM No. 34 (Rules 86 and 245). 

Affidavit verifying Liquidator's Account . 

(Title.) 

} , the (Official) Liquidator of the 

abovenamed company, make oath and say :— 

That (the account hereunto annexed and marked A contains a full and true 
account of my receipts and payments in the winding up of the abovenamed company) 
from the day of 19 , to the day of 19 , 

inclusive (and that) I have not nor has any other person by my order, or, tor my use 
during such period, received or paid any moneys on account of the 9aid company (other 
than and except the items mentioned and specified in the said account). 

I further say that the particulars in the annexed account marked “A,” with respect 
to the proceedings in and position of the liquidation, are true to the best of my know-- 
ledge and belief. 

Sworn or solemnly affirmed), etc. 

If no receipts or payments the words in brackets should be omitted. 

FORM No. 35A (Rule 47). 

In the matter of the Indian Companies Act 

And 

In the matter of the , Ltd., 

Upon reading on the part of the abovenamed company a petition and the exhibits 
thereunto annexed verified by an affidavit of affirmed on the 

and filed this day and upon hearing for the applicants. It is 

ordered that the applicants do convene a meeting of the creditors and/or members of 
the abovenamed company such meeting to be held at the registered office of the com- 
pany at on at o’clock in the afternoon for the purpose of 

considering and if thought fit approving with or without modifications a Scheme of 
Arrangement proposed to be made between the company and its said creditors and/or 
members. And it is further ordered that at least one week before the date appointed 
for such meeting advertisements convening the same stating that a copy of the Scheme 
of Arrangement may be seen at the office of the Solicitors of the applicants be inserted 
as follows : once in the and once in the . And it is further 

ordered that at least 10 days before the date appointed for such meeting circular letters 
to the same effect together with proper form of proxy and a copy of the proposed 
Scheme be sent under certificates of posting to each of the said creditors and/or members 
at their addresses as recorded in the books of the company and this Court doth hereby 
appoint and failing him as Chairman of the said 

meeting. And it is further ordered that the said Chairman do report the result of the 
said meeting to this Court. And it is further ordered that the applicants do bear and 
pay their own costs of this application to be taxed, if necessary, by the Taxing Officer 
of this Court as between attorney and client. 

Witness, etc. 


FORM No. 35B (Rule 47). 

In the matter of the Indian Companies Act 

And 

In the matter of Limited. 

Upon reading on the part of the abovenamed company its petition verified by'an 
affidavit of affirmed on the and the exhibits annexed 

thereto marked respectively A, B and C and an affidavit of , t ^ e 

as to due advertisement and service of the notice affirmed on the an fln£ j 

exhibits annexed thereto marked respectively A, B and C all filed ; on the , 

the report of the Chairman appointed to preside over the meet g 



App. F ] 


899 


CALCUTTA HIGH COURT RULES, 1939 

upon reading on the part of creditors of the abovenamed company 

their joint affidavit affirmed on the and filed on the and 

upon reading the order made herein and dated whereby the company 

wa 9 directed to convene a meeting of its creditors and/or members for the purpose or 
considering and if thought fit approving with or without modification a Scheme of 
Arrangement proposed to be made between the said company and its creditors and/or 
members and upon hearing advocate for the said company and 

Mr, advocate for the said creditors 

supporting the said application. 

It is ordered that this Court doth hereby sanction the Scheme of Arrangement as 
modified by the creditors and/or members at their meeting held on the 

and as set forth in Annexure “B” to the said petition (a copy 
whereof is hereunder written) and doth hereby declare the same to be binding on the 
creditors and/or members of the company and on the 9aid company. And it is further 
ordered that the company do file an office copy of this order with the Registrar of joint 
Stock Companies, Bengal, within fifteen days from the same being filed. And it is 
further ordered that the costs of the parties appearing of and incidental to this applica- 
tion (including fees to Counsel) to be taxed by the Taxing Officer of this Court be paid 
by the said company out of its assets. 

Witness etc. 

FORM No. 36 (Rule 123). 

Advertisement for Creditors. 

(Title.) 

The creditors of the abovenamed company are required on or before the 
day 0 f 19 , to send their names and addresses and the particulars of their 

debts or claims and the names and addresses of their attorneys (if any) to 
of the Official Liquidator of the said company, and, if so required by 

notice in writing from the Official Liquidator, shall, either in person or by their attor¬ 
neys, prove their said debts or claims at such time as shall be specified in such notice, or 
in default thereof they will be excluded from the benefit of any distribution made 
before such debts are proved. The day of 19 , at o’clock in 

the noon at the said is appointed for the investigation ot 

debts and claims. 

Official Liquidator. 

Dated this day of 19 • 

FORM No. 37 (Rule 128). 

Notice to creditors to prove their debts before the Official Liquidator. 

(Title). 

(Address and date). 

Sir, 

You are hereby required to prove the debt claimed by you against the abovenamed 
company, by filing your affidavit, and giving notice thereof to me on or before the 
day of next, and you are to attend at my office in person or by your 

attorney on the day of 19 at o’clock in the 

noon, being the time appointed for the investigation of the claim. 

Official Liquidator. 


Dated this day of 19 

To 

(Name of creditor). 

(Address). 
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INDIAN COMPANIES ACT 
FORM No. 38 (Rule 129). 

Affidavit of creditor in proof of debt. 

(Title). 


I, 

and say as follows :— 



make oath (or solemnly affirm) 


fnr by th , e l creditor personally, the deponent must state his authority 

ror making the affidavit and his means of knowledge). y 

(?> d ® te ,? f 2. The abovenamed company was on the (a) day of 

w \ nding 19 ’ and sti11 , is justl y and trul V indebted to me (or the said 

HP ord .f r - ) m the sum of Rs. for etc 

£de C de b bt «h^t ‘vouS ° fthedebtand ^ -V security held and incas’eofa 


(b) This 
paragraph 
to be adap¬ 
ted in the 
case of a 
person 
other than 
the creditor 
being the 

deponent. 


3. (b) I have not nor has nor have any person or persons by my 

order or to my knowledge or belief for my use, received the sum of Rs. 

or any part thereof, or any security or satisfaction for 

the same or any part thereof [except the said (security) hereinbefore 
referred to]. 

Sworn (or solemnly affirmed), etc. 


* 


FORM No. 39 (Rule 132). 

Affidavit of Official Liquidator as to Debts and Claims. 


(Title.) 


, ’ i , > t the Official Liquidator of the 

abovenamed company make oath (or solemnly affirm) and say as follows 

.. I have, by the paper hereto annexed and marked with the letter A, set forth 
a list of all the debts and claims, the particulars of which have been sent to me by 
persons making claim upon or claiming to be creditors of the said company, pursuant 
to the advertisement issued in that behalf, dated the day of 

19 , and the names and addresses of the persons by whom such claims are made. 

u I J ha J ve i nvest *S ated the said debts and claims and examined the same with the 

l ?- ai ? ■ documents of the said company in order to ascertain to the best of my 
ability, which of such debts and claims are justly due from the said company; and I 
have, in the first part of the said list, set forth such of the said debts and claims or parts 
thereof, as in my opinion are justly due from the said company, and proper to be 
allowed without further evidence and I have, in the sixth column of the said first part 
of the said list, set forth the amount proper to be allowed in respect of such debts, and 
claims ; and I believe that such amounts respectively, are justly due and proper to be 

allowed ; and I have, in the seventh column of the said first part of the said list, stated 
my reasons for such belief. 

3. I have, in the second part of the said list, set forth such of the said debts and 
claims as in my opinion ought to be proved by the respective creditors. 

Sworn (or solemnly affirmed), etc. 

Exhibit A referred to in the affidavit of sworn (or solemnly 

affirmed) before me this day of 19 . 


(Signed). 
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List of Debts and Claims of which the Particulars 

HAVE BEEN SENT TO THE OFFICIAL LIQUIDATOR. 

(First Part.) 

Debts and claims which ought to be allowed without further evidence. 


• 

Serial 

number. 

Name of 
creditors. 

Address 
and des¬ 
cription. 

Particulars 
of debt or 
claim. 

Amount 

claimed. 

Amount 
proper to 
be allowed., 

t * 

Reasons for 
belief that 
amounts are 
proper to be 
allowed. 

1 

2 

3 

4 

5 

6 

7 





Rs. a. p. 

Rs. a. p. 



(Second Part.) 

Debts and claims which ought to be proved by the creditors. 


Serial 
number, j 

r 

Number of 
creditors. 

Address and 
description. 

Particulars of 
debts or claims. 

Amount claimed. 

1 

2 

3 

4 

5 


• 



Rs. a. p. 

• 


FORM No. 40 (Rule 132). 

Notice to creditors to prove as much of their debts as is not admitted 

before the Judge. 

(Title.) 

You are hereby required to prove before the Judge the debt/Rs. 
out of the debt claimed by you against the abovenamed company. You are accordingly 
required to attend in person or by your attorney or advocate at the Court House 

on the day of 19 at o’clock in the forenoon, 

being the time appointed for hearing and adjudicating upon the claim. 

(Where the claim is admitted in part). 

Particulars identifying the part of the claim rejected. 


Official Liquidator. 

Dated this day of 19 . 

To 


(Name of creditors). 


(Address). 





902 


INDIAN COMPANIES ACT 


♦ 

* 


FORM No. 41 (Rule 135). 



Certificate as to settlement of list of debts and claims. 

(Title.) 

The debts and claims which have been allowed are set forth in the first schedule 
hereto, and (with the interest thereon and costs mentioned in the schedule) ate due 
to the persons therein named. 

In the first part of the said schedule are set forth such of the said debts and 
claims as carry interest, and the interest thereon has been computed after the rate 
they respectively carry, down to date of the winding up. 

In the second part of the said schedule are set forth such of the debts and claims 
as do not carry interest. 

The claims set forth in the second schedule hereto have been disallowed. 


The First Schedule above referred to* 

(First Part.) 

Debts and claims which carry interest. 


Serial 

number. 

Names of 
creditors. 

Addresses and 
descriptions. 

Particulars of debt. 

Total 

amount. 

1 

2 

3 

4 

5 




On bills of exchange, dated, 
etc. 

Principal 

Interest at per cent, per 

annum from to the date 
of commencement of the 
winding up. 

Rs. a. p. 


1 




| 

l 


Cost of proof. 



(Second Part.) 


Debts and claims which do not carry interest . 
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The Second Schedule above'Referree^^®j^ 4/ . 


Serial 

Names of creditors. 

Addresses and 

Particulars of 

Amount 

number. 

descriptions. 

claims. 

claimed. 

1 

2 

3 

4 

5 







Signature of the Judge or (District Judge). 
Dated this day of 19 . 


FORM No. 42 (Rule 141). 

Notice of preliminary settlement of the list of contributories. 

(Title.) 

(Address). 

(Date).' 

Take notice that I have appointed the day of 19 at 

o’clock in the forenoon at (the above address) for the preliminary settlement of 
the list of contributories of the abovenamed company. 

According to the books of the company you will be included in such list for the 
number of shares stated below. If you object to such inclusion you should attend in 
person or by your attorney at the time and place stated above when your objections 
will be heard and considered. 


Official Liquidator. 


Number 
on list. 

Name. 

Address. 

Description. 

In what 
character 
included. 

Number of 
shares or 
extent of 
interest. 

1 

• 



% 



FORM No. 43 (Rule 142) 

Preliminary list of contributories made out by the Official Liquidator. 

(Title.) 

The following is a list.of members of the company liable to be placed on the list of 
contributories of the said company, made out by me from the books and papers of the 
said company, together with their respective addresses and the number of shares (or 
extent of interest) to be attributed to each, so far as I have been able to ascertain the 
same. 

In the first part of the list, the persons who are contributories in their own right are 
distinguished. 

In the second part of the said list, the persons who are contributories as being 
representatives of, or being liable for the debts of others, arc distinguished. 
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Contributories in their . oum right. 


Serial No. 

1 

Name. 

2 

Address. 

3 

Description. 

4 

Number of 
shares (or 
extent of 
interest). 

5 

Remarks. 

6 • 




. 




(Second Part.) 

Contributories as being representives of or liable for the debts of others. 


Serial 

No. 

1 

Name. 

2 

Address. 

3 

Description. 

4 

In what 

character 

included. 

5 

Number of 
shares (or 
extent of 
interest). 

6 

Remarks. 

7 

• 


j 

• 

4 



l ■ 

• 


Dated the day of 


Official Liquidator. 

FORM No. 44 (Rule 143.) 

Notice to contributories of settlement of list of 

contributories by the Judge. 

(Title). 

(Address. 


at 


(Date.) 

Notice is hereby given that the day of 19 , 

o dock in the forenoon at the Court-house, Calcutta (for at the District Court 

, , , '» has b e ^ n fixed for the settlement of the list of contributories of 

the abovenamed company made out and filed in Court by the Official Liquidator and 
you are included in such list In the character and for the number of shares or extent of 
interest stated below . and if no sufficient cause is shown by you to the contrary at the 
time and place aforesaid, the list will be settled by the Judge, including you therein. 

•li u Un1 ? 9 the ■ , j dg r e sh l U ? theTwise dir «« no application for any variation of the list 
will be entertained after the day so appointed. 

Official Liquidator. 



Number on 
list. 

1 


Name. 


Address. 


Description. 


In what 
character 
included. 


lumber of 
shares or 
extent of 
interest. 

6 
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FORM No. 45 (Rule 144). 

Endorsement by Judge on settlement of List of Contributories. 

(Title.) 

List settled as filed (except that Nos. are expunged from the list and Nos. 

stand over for determination and subsequent endorsement hereon). 

Judge. 


Dated the 


day of 


i9 


FORM No. 46 (Rule 149). 

Petition for leave to make a call. 

(Title.) 


The humble petition of Official Liquidator of the abovenamed 

company, sheweth as follows :— 

1. The abovenamed company was by an order of this Court, dated the 

day of 19 , ordered to be wound up by this Court (or under 

the supervision of this Court). 

2. By an order of this Court, dated the day of 

19 , 1 was appointed Official Liquidator. 

3. On the day of 19 , the list of contributories 

of the said company was settled by the Honourable Mr. Justice 

(or Esq., District Judge of 

). 

4. The amount of the debts proved and admitted against the said company and 

the estimated amount of the costs charged and expenses of the winding up aggregate the 
sum of Rs. or thereabouts. 

5. Of the assets set forth in the statement of assets 1 have realised the sum of Rs. 

of which 1 still have in hand the sum of Rs. I estimate that 

the assets still remaining to be collected will realise approximately Rs. 

There are no other assets belonging to the said company except the amounts due from 
contributories. 



6. In the settled list of contributories of the said company appear the names 
persons in respect of shares. 


7. For the purpose of satisfying the debts and liabilities of the company and of 
paying the costs, charges and expenses of the winding up I believe the sum of Rs. 

will be required in addition to the amount I now have in hand and the amount 
still to be collected by realisation of the outstanding assets. 

8. In order to provide the said sum of Rs. it is necessary to make a * 

call upon the several persons who have been settled on the list of contributories and 
to provide for the contingency of some of such contributories partly or wholly failing 
to pay the amount of such call 1 believe that for the purpose of realising the said 
amount required it is necessary that a call of Rs. per share be made. 

Your petitioner therefore humbly prays as follows :— 

That leave be given to your petitioner to make a call of Rs. 
per share on all the contributories of the said company (a) and 
to fix the date for the payment of such call. 

That the costs of and incidental to this petition and the order 
to be made thereunder and the costs of and incidental to making 
and enforcing such call be paid out of the call money to be 
collected (or out of the assets coming to the hands of your 
petitioner). 


(a) Or as 
the case 
may be. 


( 1 ) 


( 2 ) 


(3) Or that such other order may be made in the premises as may 
be fit and proper. 




114 
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Verification. 

I« > the Official Liquidator of the abovenamed company, make 

oath (or solemnly affirm) that the statements contained in the foregoing petition are 
true to the best of my knowledge, information and belief. 

Sworn (or solemnly affirmed), etc. 

FORM No. 47 (Rule 150). 

Advertisement of intended call. 

(Title.) • 

Notice is hereby given that the day of 19 , at 

o’clock in the noon at the Court-house, Calcutta (or at the District 

Court) has been appointed for the hearing of an application to sanction a call on (all) 
the contributories of the said company (or as the case may be) and that the said call 
shall be for Rs. per share. All persons interested are entitled to attend at 

such day, hour and place and to object to such call being sanctioned. 

Official Liquidator. 

Dated the day of jg 

FORM No. 48 (Rule 151). 

Order giving leave to make a call. 

(Title.) 

Upon the application of the Official Liquidator of the abovenamed company, and 
upon reading the petition of the said Official Liquidator, filed the day of 

19 , and an affidavit of (a) filed the 

(a) Affidavit day of 19 , and upon hearing 

as to adver¬ 
tisements. It is ordered that leave be given to the Official Liquidator to make a 

call of Rs. per share on (all) the contributories of the 

(b) Or as said company (b). 
the case 

may be. And it is ordered that each such contributory do on or before the 

day of 19 , pay to the Official Liquidator of the said company 

(into the bank at its head office or branch to the account of 

the Official Liquidator or, in the case of a District Court, into the District Court at 
) the amount which is due from each such contributory in respect of such call. 


FORM No. 49 (Rule 151. ) 

'Notice to be served with the order sanctioning a call. 

(Title.) 

(Address.) 

(Date.) 

The amount due from you (name) in respect of the call made pursuant to the 
order whereof a copy is attached hereto is the sum of Rs. 

(a) which sum is to be paid by you on or before the day of 

19 to me as the Official Liquidator of the said company at my office No. 

(a) (or into the bank at its head office or 

branch or into the District Court at ) to the account men- 

tioned in the said order. You may pay the same in person, or through a 
banker or other agent, but this notice and copy of the order attached 
must be produced at the bank (or to the Court) upon such payment 

and the Secretary and Treasurer (or the Agent) of the bank (or 

the Nazir or other proper officer of the said Court) will, upon receiving 
the same, deliver to you a certificate of the payment signed by thesai 
Secretary and Treasurer (or Agent) (or Judge). In order to prevent proceedings being 


(a) For use 
according 
as the call 
is to be 
paid to the 
Official Li¬ 
quidator 
or into the 
bank. 
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taken against you for nonpayment, you must immediately upon such payment, cause 
written notice of the payment, and of the date thereof to be given to me, as the 
Official Liquidator of the said company, at my office No. 

Official Liquidator. 

To 


(Name of contributory.) 

(Address.) 

FORM No. 50 (Rule 151). 

Summons to enforce call . 

(Title.) 

Let all parties concerned attend at on the day of 19 , 

at o’clock in the noon on the hearing of an application on the part of the 

Official Liquidator of the abovenamed company, that a call to the amount of Rs. 
per share may be enforced on the contributories of the said company set out in the 
schedule annexed hereto. 

This summons was taken out by of attorney for the said Official 

Liquidator. 

To , a contributory of the said company against whom 

the call is to be enforced. 


The Schedule above referred to. 


Number 
of list. 

1 

Name. 

2 

Address. 

3 

Description. 

4 

In what 
character 
included. 

5 

Amount. 

due. 

6 




• 


• 


FORM No. 51 (Rule 152). 

Affidavit in support of application for order for payment of call. 

(Title.) 

1, , of , the Official Liquidator of the 

abovenamed company, make oath (or solemnly affirm) and say as follows :— 

1. None of the contributories of the said company whose names are set forth in 

the schedule to the summons herein annexed have paid the sums set opposite their 
names respectively in the said schedule, which sums are the amount now due from them 
respectively in respect of the call of Rs. per share, in pursuance of the order 

of this Court in that behalf dated the day of 19 

2. The sums set opposite the names of 9uch contributories respectively in the said 
schedule are the amounts due and owing by such contributories respectively in respect 
of the said call. 

Sworn (or solemnly affirmed), etc. 
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Number 
of list. 

Name. 

Address. 

Description. 

In what 

character 

included. 

Amount 

due. 

1 

2 

3 

4 

5 

6 








Note. In addition to the above affidavit, an affidavit of the service of the applica- 
tions for the call will be required. 


FORM No. 52 (Rule 152). 

Order for payment of call due from a contributory. 


(Title.) 


Upon the application of , the Official Liquidator of the above- 

named company, and upon reading an affidavit of filed the 

(a) An affi- day°f 19 (a) and an a ffid av it of the Official Liquidator, 

tiled the day of 19 (b) and upon hearing, 

it is ordered that of (or 

of the legal personal representative of late of 

deceased) one of the contributories of the said company (or, if against 
several contributories, the several persons named in the second column of 
the schedule to this order being contributories of the said company), do, on 
or before the day of 19 , or 

within four days after service of this order, pay to the Official Liquidator of 
the said company at his Office No. the sum of Rs. 

l , (° r * nto *he bank at its head office or 

branch to the account of the Official Liquidator (or into the District Court at ) 

(if against a legal personal representatives add, out of the assets of the said 
deceased, in his hands as such legal personal representative as aforesaid, if the said 
has in his hands so much to be administered, or, if against several contributories, the 
several sums of money set opposite to their names respectively in the sixth column of the 
said schedule hereto), such sum(s) being the amounts(s) due from the said 
( or ) ( or the said several persons respectively) in respect of the call of 

^ s * per share duly made, dated the day of 19 

The Schedule referred to in the foregoing order. 


davit of 
non-pay¬ 
ment. 

(b) Affida¬ 
vit of ser¬ 
vice of the 
application 
for pay¬ 
ment of 
the call. 


Number 
of list, i 

Name. 

Address. 

Description. 

In what 
character 

\ 

Amount due. 

1 

2 

3 

4 

included. 

5 

6 








Note.—The copy for service of the above order must bear the following notice:— 

“If you, the undermentioned , neglect to obey this order by the 

time mentioned therein, you will be liable to process of execution, for the 
purpose of compelling you to obey the same.” 
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FORM No. 53 (Rule 152). 

Affidavit of service of order for payment of call. 

(Title.) 

I, , of , make oath (or colemnly affirm) and 

say as follows : — 

(1) I did, on the day of 19 personally 9erve 

of with the order made on the day 

of 19 which is hereto annexed and marked A by delivering to and 

leaving with the said • at in the a true copy of the said order. 

(2) There were on the said copy when so served the following words :— 

“If you, the undermentioned , neglect to obey this order by the 

time mentioned therein, you will be liable to process of execution for the purpose of 
compelling you to obey the same,” Sworn (or solemnly 

affirmed), etc. 


FORM No. 54 (Rule 169). 
Notice of Meeting (General Form). 

(Title.) 


(Address). 

(Date). 


Take notice that a meeting of creditors (or contributories) 
will be held at on the day of 

o’clock in the noon. 

in the above matter 
19 at 

Agenda 


(a) (Here in¬ 
sert the 

(«) 

purpose of 
the meet¬ 

• 

ing.) 

Official Liquidator. 


FORM No. 55 (Rule 170). 

Affidavit of postage of notices of meeting. 

(Title.) 


(a) Descrip- l, , a (a) make oath 

tion. (or solemnly amrm) and say a9 follows :— 


(1) I did on the day of 19 post to each 

creditor mentioned in the company s list of debts (or to each contributory mentioned 
in the register of members of the company) a notice of the time and place of the meeting 
in the form hereto annexed and marked “A”. 


(2). The notices for creditors were addressed to the said creditors respectively 
according to their names and addresses appearing in the list of debts of the company. 

jV' J he "°. tice9 for contributories were addressed to the contributories respectively 
according to their names and addresses appearing in the register of members of the 


(4) I despatched the said notices by posting the same prepaid at the post office 

•* _ , beforc the hour oi o’clock in the 

noon on the said day. 


Sworn (or, solemnly affirmed) etc. 
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FORM No. 56 (Rule 173). 

Nomination of chairman of a meeting. 

(Title.) 

I, , the Official Liquidator of do hereby nominate 

Mr. of to be Chairman of the meeting of 

creditors (or contributories) in the above matter, appointed to be held at 
on the day of 19 , and I depute him to U9e at such 

meeting on my behalf, all proxies held by me for use thereat. 

Official Liquidator. 

Dated this day of 19 


FORM No. 57 (Rule 184). 

Report of result of meeting of creditors or contributories. 

(Title.) 

I, , the Official Liquidator of the abovenamed company or 

Chairman of a meeting of the creditors (or contributoties) of the abovenamed company 
summoned in accordance with directions given on the day of 

19 , by advertisement (or notice) dated the day of 19 , 

and held on the day of 19 , at , do hereby 

report the result of such meeting as follows :— 

The said meeting was attended, either personally or by proxy, by 
creditors whose proofs of debts against the said company were admitted for voting 
purposes, amounting in the whole to the value of Rs. (or by 

contributories, holding in the whole shares 

in the said company, and entitled respectively by the regulations of the company to the 
number of votes hereinafter mentioned). 

The proposal (or resolution) submitted to the said meeting was (here state proposal 
or resolution as submitted to the meeting). 

The said meeting was unanimously of opinion that the said proposal (or resolution) 
should (not) be adopted ; (or the result of the voting upon such proposal (or resolution) 
(a) Here # was as follows] (a) :— 
set out the 


majorities 
by which 
the respec¬ 
tive resolu¬ 
tions were 
carried or 
lost. 


Voting on Resolutions. 


Resolutions put to the meeting ... 

For. 

Against. 

Number. 

Amount. 

Number. 

Amount. 

(State the substance of any 
resolutions put and total 

amount of their proofs if cre¬ 
ditors or shares if contributories) 


• 

1 • 




No. 

Shares. 

Votes. 

No. 

Shares. 

Votes. 

Creditors ... 

Contributories 



1 



• 


Dated this 


day of 


i9 


Chdipnan 
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FORM No. 58 (Rule 186). 


Form of proxy. 

(Title.) 


(a) If a firm I, (a) of , a creditor (or a contributory) 

write “we” 

instead of 
“I” and set 
out the full 
name of the 
firm. 

(b) Here in- of the abovenamed company hereby appoint (b) as my 

sert either (our) proxy to vote for me (us) at the meeting of creditors (or contribu- 
Mr. “ tories) of the said company to be held on the day of 

” of or 19 and at any adjournment thereof. 

“the Official 
Liquidator 
in the above 

matter.” Signed (c). 

(c) If a firm, 

sign the 
firm’s trad¬ 
ing title and Dated this day of ig 

add “by 

partner in Signature of witness, 
the said 

firm”. Address. 

Description. 

N. B.—No creditor shall appoint a proxy who is not a creditor of the company 
whose debt or claim has been admitted or allowed and no contributory shall appoint 
a proxy who is not a contributory, but a creditor or contributory may appoint the 
Official Liquidator to act as his proxy. 


FORM No. 59 (Rule 164). 

Advertisement as to declaration of a dividend. 

(Title.) 

(Address). 

(Date). 

Notice is hereby given that a first (or, as the case may be) dividend of 
in the rupee has been declared and that the same will be payable on the 
day of 19 at the office of the Official Liquidator No. 

Every person entitled to participate in this dividend will receive a'notice to that 
effect and no payment will be made except upon production of such notice. 

Official Liquidator. 

FORM No. 60 (Rule 164). 

Notice of dividend. 

(Title.) 

Dividend of in the rupee. 

(Address.) 

(Date). 

Notice is hereby given that a first (or as the case may be) dividend of 

in the rupee has been declared, and that the same will be payable at my 
office, as above, on the day of 19 on or any 

subsequent day between the hours of and 
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Upon applying for payment this notice must be produced together with any bills 
of exchange, promissory notes or other negotiable securities held by you. If you desire 
the dividend to be paid to some other person you may sign and lodge with the Liqui¬ 
dator an authority in the prescribed Form No. 61. If you do not attend personally, 
you must fill up and sign the subjoined Forms of Receipt and Authority. 


To 


Official Liquidator. 


Note .—The receipt and authority should, in the case of a firm, be signed in the 
firm’s name. 

Receipt. 

(Title.) 

(Address). 

(Date). 

Received from the Official Liquidator the sum of rupees being 

[ the amount payable to me (us) in respect of the dividend of 

in the rupee. 

Payee’s signature. 

Rs. 

Authority for delivery. 

(Title.) 

(Address). 

(Date) 

Slf ’ Please deliver to bearer [or me (us) by post, at my (our) risk] 
the dividend of Rs. payable to me (us). 

Payee’s signature. 

To the Official Liquidator. 


FORM No. 61 (Rule 166). 


Authority to Liquidator 


To the Official Liquidator. 


to pay dividends to another person. 

(Title) 

(Address). 

(Date). 


Sir 

ir * I (we) hereby authorise you to pay the dividend referred to in the enclosed notice 
(a) Form (a) to of- (a specimen of whose 

No. 60 must signature is given below) whose receipt shall be sufficient discharge. 

be enclosed 
with this 

(bj'Hsigned Signature (b) 

by a firm, 

sign the 

firm’s name 

and add ’‘by 

H. B., a 

partner in 

the said Witness, 
firm”. 

Address. 


Occupation. 

Specimen of signature of person appointed as above. 
Witness. 

Address. 

Occupation. 



913 


App. F ] CALCUTTA HIGH COURT RULES, 1939 

FORM No. 62 (Rule 167). 

Schedule or list of contributories to whom a return is to be paid. 

(Title.) 



(Title.) 

Return of Rs. per share. 

(Address). 

(Date.) 

Notice is hereby given that a first (or as the case may be) return of Rs. 
per share has been declared, and that the same will be payable at my office, as above, 
on the day of 19 , or on any subsequent day between the hours 

of m. and m. 

Upon applying for payment this notice must be produced together with the share 
certificate(s). If you do not attend personally you must forward the share certificate 
and fill up and sign the subjoined Forms of Receipt and Authority. 

(signed.) 

Official Liquidator. 

Note .—The receipt should be signed by the contributory personally, or in the case 
of joint contributories by each. 

Receipt. 

(Title.) 

(Address.) 

(Date.) 


1 15 


No. 
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Received from the Official Liquidator the sum of Rupees being the 

amount payable to me (us) in respect of the return of per share 

held by me (us). 

Rs. 

Signature (s). 

Authority for Delivery. 

(Address.) 

(Date.) 

Sir, 

Please deliver to bearer [or me (us) by post, at my (our) risk), the 

return of Rs. payable to me (us). . 

Signature^). 

To the Official Liquidator. 


FORM No. 64 (Rule 235). 

Certificate of passing final account. 

(Title.) 

I hereby certify that the Official Liquidator of the abovenamed company, 

has passed his final account as such Official Liquidator, and that a balance of Rs. 
is shown by such account to be in his hands. 

Dated this day of 19 . Judge. 

FORM No. 65 (Rule 238). 

Order for dissolution of the company . 

(Title.) 

Upon the application of the Official Liquidator of the abovenamed company, and 
upon reading the certificate dated the day of (a) and it 

(a) Certi- appearing that the balance of Rs. found in the hands of 

ficate of the Official Liquidator has been paid to , it is ordered that the 

passing final said , Limited, be dissolved as from this day of 19 , 

account. and that the recognizances, dated the day of 

19 , entered into by the said Official Liquidator, together with 

and his sureties be vacated. 

FORM No. 66 (Rule 240). 

Form of Order transferring winding up proceedings from the High Court 
to a District Court or from one District Court to another. 

(Title). 

It is hereby ordered that the winding up proceedings in the above matter, 
together with all documents and papers thereto relating, and all moneys and securities 
standing therein to the credit of the Official Liquidator, be transferred to the Distn 
Court at (or from the District Court at to the Distnc 

Court at ) and the said District Court at shall herea e 

have cognizance of all such proceedings and take into its custody all such money 
and securities. 

Judge. 


Dated this 


day of 


19 . 
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FORM No. 67-A (Rule 249). 

The Indian Companies Act, 1913. 

Members’ Voluntary Winding up. 

Notice of appointment of Liquidators. 

(Pursuant to section 214.) 

Name of company 
Presented by 

Members' voluntary winding up. 

To the Registrar of Joint Stock Companies, 

I (or we) of hereby give you notice that I (or we) 

have been appointed Liquidator(s) of 


(a) State Limited, by (a) 
how ap- day of 

pointed, 
whether by 
Resolution 
of the com¬ 
pany, or 
how other¬ 
wise, and 
adapt, if 
necessary. 

(b) To be 
signed by 
each Liqui¬ 
dator, if 

more than Dated the 
one. 


Resolution of the company, dated the] 


( Signature ) (h) 


day of 


FORM No. 67'B (Rule 249). 

The Indian Companies Act, 1913. 

Creditors ’ Voluntary Winding up. 

Notice of appointment of Liquidators. 

(Pursuant to section 214.) 

Name of company 
Presented by 

Creditors’ voluntary winding up. 

To the Registrar of Joint Stock Companies, 

I (or we) of hereby give notice that I (or we) 

have been appointed Liquidator(s) of 

(a) State , Limited, by (a) 

how ap¬ 
pointed, 

whether by 
the credi¬ 
tors of the 
company or 
how other¬ 
wise. 

(b) To be Signature (b) 

signed by 

each Liqui¬ 
dator, if 
more than 
one. 

Ekutd the J ' ~ £ 


day of 


*9 . 
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FORM No. 68 (Rule 195). 

Summons under section 195 of the Indian Companies Act, 1913 . 

(Name of Court). 

In the matter of 
Ltd. (in liquidation), 

And 

In the matter of section 195 of the 
Indian Companies Act, 1913. 

GEORGE, VI, by the Grace of God, of Great Britain, Ireland and the British 
Dominions beyond the Seas, King, Defender of the Faith, Emperor of India. 

To 

You are hereby required to attend this Court on the day of 

at twelve o’clock noon to give evidence before in 

the above matter and thereafter on such other dates as you may be required, and to 
bring with you and produce at the time and place aforesaid 

hereof if you fail having no lawful impediment 
to be then made known to be said and allowed by him the Court may 

by Warrant cause you to be apprehended and brought up for examination. 

Witness at aforesaid, the 

d , a V °‘ in the year of our Lord one thousand nine hundred and 

thirty 

Attorney. 

(District Judge) Master. 

The serying officer will tender 
a reasonable sum to 

the witness abovenamed for . ; 

conduct money and expenses. 

Note.—This summons is issued on the application of . 


FORM No. 69 (Rule 248-B). 
The Indian Companies Act, 1913 . 

Members , Voluntary Winding up. 
Declaration of Solvency. 
(Pursuant to section 207.) 

Name of company.i.;... 

Presented by. 


We, 


Declaration of Solvency. 

of 

of 

of 

of 

of 




being all the/the majority of the Directors of 

Company, Limited, do swear (or solemnly affirm) and declare that we have made a full 
enquiry into the affairs of this Company, and that, having so done, we have formed the 
opinion that this Company will be able to pay its debts in full within a period, not; 
exceeding three years from the commencement of the winding up. • 


Signatures of Directors . 

Sworn/Solemnly affirmed 
by the abovenamed. 


this day of; , ;Tl 

19 , before me. 

Commissioner fer Qdthfc 
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FORM No. 70A. (Rule 248A). 

The Indian Companies Act, 1913. 

Members’ Voluntary Winding Up. 

Return of final Winding-up Meeting. 
(Pursuant to section 208-E.) 

Name of Company. 

Presented by. 


Members’ Voluntary Winding Up. 


To the Registrar of Joint Stock Companies, 


I (or we) of being the 

Liquidator(s) of Limited, have to inform you that a General 

(a) Strike Meeting of the Company was duly (a) held on/summoned for the 

day of , 19 pursuant to Section 208-E of the 

Indian Companies Act, 1913, for the purpose of having an account (of which 
a copy is attached hereto) ( b) laid before it showing how the Winding up of 
the Company has been conducted, and the property of the Company has 
been disposed of, and that (c) the same was done accordingly/no quorum 
was present at the Meeting. 


out that 
which does 
not apply. 

(b) The 
Copy Ac¬ 
count ac¬ 
company¬ 
ing this 
Return 
must be 
authenti¬ 
cated by 
the signa¬ 
ture^) of 
the Liqui- 
dator(s). 

(c) Strike 
out that 
which does 
not apply. 

(d) To be 
signed by 
each Liqui¬ 
dator if 
more than 


(Signature) {d) 


Dated the 


day of 


*9 


FORM No. 70B (Rule 248A). 


The Indian Companies Act, 1913. 

Creditors’ Voluntary Winding up. 

Return of the Final Winding-up Meetings of Members and Creditors. 

(Pursuant to Section 209-H.) 

Name of Company. 

Presented by. 

Creditors’ Voluntary Winding up. 

To the Registrar of Joint Stock Companies,. 

1 (or we) 0 f 

being the Liquidator(s) of 
have to inform you 


, Limited 
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(a) Strike 
out that 
which does 
not apply. 

(b) The 
Copy Acco¬ 
unt accom¬ 
panying 
this Return 
must be 
authentica¬ 
ted by the 

signature(s) 
of the Liqui- 
dator(s). 

(c) To be 
signed by 
each Liqui¬ 
dator if 
more than 
one. 


(1) that a General Meeting of this Company was duly (a) held on/summoned 

ut j- r- day 19 , pursuant to section 209-H of 

the Indian Companies Act, 1913, for the purpose of having an Account (of 
which a copy is attached hereto) {b) laid before it showing how the Winding 
up of the Company has been conducted and the Property of the Company 
has been disposed of, and that (a) the same was done accordingly /no 
quorum was present at the Meeting. 

(2) that a Meeting of the Creditors of this Company was duly (a) 
held on/summoned for the day of 19 .pursuant 

to Section 209-H of the Indian Companies Act, 1913, for the purpose of 
having the said Account laid before it showing how the Winding up of the 
Company has been conducted and the Property of the Company has been 
disposed of, and that (a) the same was done accordingly/no quorum was 
present at the Meeting. 

(Signature) (c). 


Dated the 


day of 


19 


APPENDIX G. 


ENGLISH COMPANIES ACT, 1929. 
19 & 20 Geo. 5, c. 23. 

ARRANGEMENT OF SECTIONS. 


PART I. -Incorporation of Companies and matters incidental thereto. 


Section. 


Memorandum of Association. 


1. Mode of forming incorporated company. 

2. Requirements with respect to memorandum. 

3. Stamp and signature of memorandum. 

4. Restriction on alteration of memorandum. 

5. Mode in which and extent to which objects of company may be altered. 

Articles of Association. 

6. Articles prescribing regulations for companies. 

7. Regulations required in case of unlimited company or company limited by 

guarantee. 

8. Adoption and application of Table A. 

9. Printing, stamp and signature of articles. 

10. Alteration of articles by special resolution. 


Form of Memorandum and Articles , 

11. Statutory forms of memorandum and articles. 


Registration. 

12. Registration of memorandum and articles. 

13. Effect of registration. “ ' ' 

14. Power of company to hold lands. 

15. Conclusiveness of certificate of incorporation. 

16. Registration of unlimited company as limited. 

Provisions with respect to Names of Companies. 

17. Restriction on registration of companies by certain names. 

18. Power to dispense with “Limited” in name of charitable and other companies. 

19. Change of name. . <-.! *V».d 
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General Provisions with respect to Memorandum and Articles. 

20. Effect of memorandum and articles. 

21. Provision as to memorandum and articles of companies limited by guarantee. 

22. Alterations in memorandum or articles increasing liability to contribute to 

share capital not to bind existing members without consent. 

23. Copies of memorandum and articles to be given to members. 

24* Issued copies of memorandum to embody alterations. 

Membership of Company. 

25. Definition of member. 

Private Companies. 

26. Meaning of “private company.” 

27. Circumstances in which company ceases to be, or to enjoy privileges of, a 

private company. 

Reduction of Number of Members below Legal Minimum. 

28. Prohibition of carrying on business with fewer than seven or, in the case of a 

private compauy, two members. 

Contracts, &c. 

29. Form of contracts. 

30. Bills of exchange and promissory notes. 

31. Execution of deeds abroad. 

32. Power for company to have official seal for use abroad. 

Authentication of Documents. 

33. Authentication of Documents. 


34. 

35. 

36. 

37. 

38. 


39. 

40. 


41. 

42. 



44. 

45. 


46. 

47. 


48. 

49. 

50. 

51. 

52. 


PART II.—Share Capital and Debentures. 

Prospectus. 

Dating and registration of prospectus. 

Specific requirements as to particulars in prospectus. 

Restriction on alteration of terms mentioned in prospectus or statement in lieu 
of prospecuts. 

Liability for statements in prospectus. 

Document containing offer of shares or debentures for sale to be deemed 
prospectus. 

Allotment. 

Prohibition of allotment unless minimum subscription received. 

Prohibition of allotment in certain cases unless statement in lieu of prospectus 
delivered to registrar. 

Effect of irregular allotment. 

Return a3 to allotments. 

Commissions and Discounts. 

Power to pay certain commission, and prohibition of payment of all other 
commissions, discounts, &.c. 

Statement in balance sheet as to commissions and discounts. 

Prohibition of provision of financial assistance by company for purchase of its 
own shares. 

Issue of Redeemable Preference Shares and Shares at Discount. 

Power to issue redeemable preference shares. 

Power to issue shares at a discount. 

Miscellaneous Provisions as to Share Capital. 

Power of company to arrange for different amounts being paid on shares. 
Reserve liability of limited company. 

Power of company limited by shares to alter its share capital. 

Notice to registrar of consolidation of share capital, conversion of shares into 
stock, &c. 

Notice of increase of share capital. 
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Section. 

53. Power of unlimited company to provide for reserve share capital on re-regis- 

tration. 

54. Power of company to pay interest out of capital in certain cases. 

Reduction of Share Capital. 

55. Special resolution for reduction of share capital. 

56. Application to court for confirming order, objections by creditors, and settle¬ 

ment of list of objecting creditors. 

57. Orders confirming reduction and powers of court on making such order. 

58. Registration of order and minute of reduction. 

59. Liability of members in respect of reduced shares. 

60. Penalty on concealment of name of creditor. 

Variation of Shareholders ’ Rights. 

61. Rights of holders of special classes of shares. 

Transfer of Shares and Debentures, Evidence of Title, &c. 

62. Nature of shares. 

63. Transfer not to be registered except on production of instrument of transfer. 

64. Transfer by personal representative. 

65. Registration of transfer at request of transferor. 

66. Notice of refusal to register transfer. 

67. Duties of company with respect to issue of certificates. 

68. Certificate to be evidence of title. 

69. Evidence of grant of probate. 

70. Issue and effect of share warrants to bearer. 

71. Penalty for personation of shareholder. 

72. Offences in connection with share warrants in Scotland. 

Special Provisions as to Debentures. 

73. Right of debenture holders and shareholders to inspect register of debenture 

holders and to have copies of trust deed. 

74- Perpetual debentures. 

75. Power to re-issue redeemed debentures in certain cases. 

76. Specific performance of contracts to subscribe for debentures. 

77- Validity of debentures to bearer in Scotland. 

78. Payment of certain debts out of assets subject to floating charge in priority 

to claims under the charge. 

PART III.—Registration of Charges. 

Registration of Charges with Registrar of Companies. 

79. Registration of charges created by companies registered in England. 

80. Duty of company to register charges created by company. 

81. Duty of company to register charges existing on property acquired. 

• 82. Register of charges to be kept by Registrar of Companies. 

83. Endorsement of certificate of registration on debentures. 

84. Entry of satisfaction. 

85. Rectification of register of charges. 

86. Registration of enforcement of security. 

Provisions as to Company*s Register of Charges and as to 
Copies of Instruments creating Charges. 

87. Copies of instruments creating charges to be kept by company. 

88. Company’s register of charges. , 

89. Right to inspect copies of instruments creating mortgages and charges an 

company’s register of charges. • - - • 

Application of Part III. to Companies Incorporated outside England. 

90. Application of Part III. to charges created, and property subject to C^ ar ® c 

acquired by company incorporated outside England. 
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Section. 

Transitional Provision as to Matters required to be registered 
under this Act, but not under former Acts. 

91. Provision as to charges created, and charges on property acquired, by company 

before commencement of Act. 

PART IV.—Management and Administration. 

Registered Office and Name. 

92. Registered office of company. 

93. Publication of name by company. 

Restrictions on Commencement of Business. 

94. Restrictions on commencement of business. 

Register of Members. 

95. Register of members. 

96. Index of members of company. 

97. Provisions as to entries in register in relation to share warrants. 

98. Inspection of register of members. 

99. Power to close register. 

100. Power of court to rectify register. 

101. Trusts not to be entered on register in England. 

102. Register to be evidence. 

Dominion Register. 

103. Power for company to keep dominion register. 

104- Regulations as to dominion register. 

105. Stamp duties in case of shares registered in dominion registers. 

106. Power to extend provisions as to dominion registers to other countries. 

107. Provisions as to branch registers of dominion companies kept in the United 

Kingdom. 

Annual Return. 

108. Annual return to be made by company having a share capital. 

109. Annual return to be made by company not having share capital. 

110. General provisions as to annual returns. 

111. Certificates to be sent by private company with annual return. 

Meetings and Proceedings. 

112. Annual general meeting. 

113. Statutory meeting and statutory report. 

114. Convening of extraordinary general meeting on requisition. 

115. Provisions as to meetings and votes. 

116. Representation of companies at meetings of other companies and of creditors. 

117. Provisions as to extraordinary and special resolutions. 

118. Registration and copies of certain resolutions and agreements. 

119. Resolutions passed at adjourned meetings. 

120. Minutes of proceedings of meetings and directors. 

121. Inspection of minute books. 

0 Accounts and Audit. 

122. Keeping of books of account. 

123. Profit and loss account and balance sheet. 

124. Contents of balance sheet. 

125. Assets consisting of shares in subsidiary companies to be set out separately in 

balance sheet. 

126. Balance sheet to include particulars as to subsidiary companies. 

127. Meaning of subsidiary company. 

128. Accounts to contain particulars as to loans to, and remuneration of, directors, &.c. 

129. Signing of balance sheet. 

130. Right to receive copies of balance sheets and auditors’ report. 

131. Banking and certain other companies to publish periodical statement. 

132. Appointment and remuneration of auditors. 

133. Disqualification for appointment as auditor. 

134. Auditors' report and auditors’ right pf access to books and right to attend 

general meetings. 


116 



922 


INDIAN COMPANY LAW 


[ App. G 


Section. 

Inspection. 

135. Investigation of affairs of company by Board of Trade inspectors. 

136. Proceedings on report by inspectors. 

137. Power of company to appoint inspectors. 

138. Report of inspectors to be evidence. 

Directors and Managers. 

139. Number of directors. 

140. Restrictions on appointment or advertisement of director. 

141. Qualification of director or manager. 

142. Provisions as to undischarged bankrupts acting as directors. 

143. Validity of acts of directors. 

144. Register of directors. . _ 

145. Particulars with respect to directors in trade catalogues, circulars, C*.c. 

146. Limited company may have directors with unlimited liability. # 

147. Special resolution of limited company making liability of directors unlimited. 

148. Statement as to remuneration of directors to be furnished to shareholders. 

149. Disclosure by directors of interest in contracts. . 

150. Provision as to payments received by directors for loss of omce or on retirement 

151. Provisions as to assignment of office by directors. 

Avoidance of Provisions in Articles or Contracts relieving Officers from Liability. 

152. Provisions as to liability of officers and auditors. 

Arrangements and Reconstructions. 

153. Power to compromise with creditors and members. 

154. Provisions for facilitating reconstruction and amalgamation of companies. 

155. Power to *acquire shares of shareholders dissenting from scheme or con 

approved by majority. 

PART V.—Winding Up. 

(i) Preliminary. 

Modes of Winding Up. * ' 

156. Modes of winding up. 

Contributories. ‘ - 

157. Liability as contributories of present and past members. 

158. Definition of contributory. 

159. Nature of liability of contributory. 

160. Contributories in case of death of member. 

161. Contributories in case of bankruptcy of member. 

162. Provision as to married women. 1 

(ii) Winding up by the Court# 


Jurisdiction. 

163. Jurisdiction to wind up companies registered in England. 

164. Conduct of winding up business in High Court in England. e 

165. Transfer of proceedings from one court to another and statemen 

county court. .•...i - 

166. Jurisdiction to wind up companies in Scotland. .„ 

167. Power in Scotland to remit winding up to Lord Ordinary. 

Cases in which Company may be Wound up by Court. . 

168. Circumstances in which company may be wound up by court. 

169. Definition of inability to pay debts. 

Petition for Winding Up and Effects thereof. 

170. Provisions as to application for winding up. V- 

171. Power of court on hearing petition. — 

172. Power to stay or restrain proceedings against company. d 
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Section. 

173 . 

174 . 


175 . 


176 . 

177 . 

178 . 


179 . 

180 . 
181 . 
182 . 


183 . 

184 . 

185 . 

186 . 

187 . 

188 . 

189 . 

190 . 

191 . 

192 . 

193 . 

194 . 

195 . 

196 . 

197 . 


198 . 

199 . 

200 . 
201 . 


202 . 

203 . 

204 . 

205 . 

206 . 

207 . 

208 . 

209 . 

210 . 
211 . 
212 . 

213 . 

214 . 

215 . 

216 . 

217 . 

218 . 

219 . 

220 . 

221 . 

• 


Avoidance of dispositions of property, Sec., after commencement of winding up. 
Avoidance of attachments, See., in case of English company and in case of 
effects in England of Scottish company. 

Commencement of Winding Up. 

Commencement of winding up by the court. 

Consequences of Winding-up Order. 

Copy of order to be forwarded to registrar. 

Actions stayed on winding-up order. 

Effect of winding-up order. 

Official Receiver in English Winding Up. 

Official receiver in bankruptcy to be official receiver for winding-up purposes. 
Appointment of official receiver by court in certain cases. 

Statement of company’s affairs to be submitted to official receiver. 

Report by official receiver. 

Liquidators. 

Power of court to appoint liquidators. 

Appointment and powers of provisional liquidator. 

Appointment, style, See., of liquidators in England. 

Provisions where person other than official receiver is appointed liquidator. 
Provisions as to liquidators in Scotland. 

General provisions as to liquidators. 

Custody of company’s property. 

Vesting of property of company in liquidator. 

Powers of liquidator. 

Exercise and control of liquidator’s powers in England. 

Books to be kept by liquidator in England. 

Payments of liquidator in England into bank. 

Audit of liquidator’s accounts in England. 

Control of Board of Trade over liquidators in England. 

Release of liquidators in England. 

Committees of Inspection. 

Meetings of creditors and contributories to determine whether committee of 
inspection shall be appointed. 

Constitution and proceedings of committee of inspection. 

Powers of Board of Trade in England where no committee of inspection. 
Additional powers of committee of inspection in Scotland. 

General Powers of Court in case of Winding-up by Court. 

Power to stay winding up. 

Settlement of list of contributories and application of assets. 

Delivery of property to liquidator. 

Payment of debts due by contributory to company and extent to which set off 
allowed. 

Power of court to make calls. 

Payment into Bank of moneys due to company. 

Order on contributory conclusive evidence. 

Appointment in England of special manager. 

Power to exclude creditors not proving in time. 

Adjustment of rights of contributories. 

Inspection of books by creditors and contributories. 

Power to order costs of winding up to be paid out of assets. 

Power to summon persons suspected of having property of company. 

Attendance of director of company at meetings of creditors, &c., in Scotland. 
Power in England to order public examination of promoters, directors, See. 

Power in England to restrain fraudulent persons from managing companies. 

Power to arrest absconding contributory. 

Powers of court cumulative. 

Delegation to liquidator of certain powers of court in England. 

Dissolution of company. 



924 

Section. 


INDIAN COMPANY LAW 


[ App. G 


Enforcement of and Appeal form Orders. 

222. Orders for calls on contributories in Scotland. 

223. Enforcement throughout United Kingdom of orders made in winding up. 

224. Appeals from orders in Scotland. 

(iii) Voluntary Winding Up. 

Resolutions for, and commencement of Voluntary "Winding Up. 

225. Circumstances in which company may be wound up voluntarily. 

226. Notice of resolution to wind up voluntarily. 

227. Commencement of voluntary winding up. 

Consequences of Voluntary Winding Up. 

228. Effect of voluntary winding up on business and status of company. 

229. Avoidance of transfers, &c., after commencement of voluntary winding up. 

Declaration of Solvency. 

230. Statutory declaration of solvency in case of proposal to wind up voluntarily. 

Provisions applicable to a Members’ Voluntary Winding Up. 

231. Provisions applicable to a members’ winding up. 

232. Power of company to appoint and fix remuneration of liquidators. 

233. Power to fill vacancy in office of liquidator. 

234- Power of liquidator to accept shares, &.C., as consideration for sale of property 
of company. 

235. Duty of liquidator to call general meeting at end of each year. 

236. Final meeting and dissolution. 

Provisions applicable to a Creditors’ Voluntary Winding Up. 

237. Provisions applicable to a creditors’ winding up. 

238. Meeting of creditors. 

239. Appointment of liquidator. 

240. Appointment of committee of inspection. 

241. Fixing of liquidators’ remuneration and cesser of directors’ powers. 

242. Power to fill vacancy in office of liquidator. 

243. Application of s. 234 to a creditors’ voluntary winding up. 

244. Duty of liquidator to call meetings of company and of creditors at end of each 
year. 

245. Final meeting and dissolution. 

Provisions applicable to every Voluntary Winding Up. 

246. Provisions applicable to every voluntary winding up. 

247. Distribution of property of company. 

248. Powers and duties of liquidator in voluntary winding up. 

249. Power of court to appoint and remove liquidator in voluntary winding up. 

250. Notice by liquidator of his appointment. 

251. Arrangement when binding on creditors. 

252. Power to apply to court to have questions determined or powers exercised. 

253. Power of court in Scotland to stay proceedings against company. 

254. Costs of voluntary winding up. 

255. Saving for rights of creditors and contributories. 

(iv) Winding Up Subject to Supervision of Court. 

256. Power to order winding up subject to supervision. 

257. Effect of petition for winding up subject to supervision. 

258. Application of ss. 173 and 174 to winding up subject to supervision. 

259. Power of court to appoint or remove liquidators. 

260. Effect of supervision order. 

(v) Provisions applicable to every Mode of Winding Up* 

Proof and Ranking of Claims. 

261. Debts of all descriptions to be proved. . 

262. Application of bankruptcy rules in winding up of insolvent English compan es. 
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Section. 

263. Ranking of claims in Scotland. 

264. Preferential payments. 

Effect of Winding Up on antecedent and other Transactions. 

265. Fraudulent preference. 

266. Effect of floating charge. 

267. Disclaimer of onerous property in case of company wound up in England. 

268. Restriction of rights of creditor as to execution or attachment in case of com¬ 

pany being wound up in England. 

269. Duties of sheriff as to goods taken in execution. 

270. Effect of diligence within sixty days of winding up in case of Scottish company 

and in case of effects in Scotland of English company. 

Offences antecedent to or in course of Winding Up. 

271. Offences by officers of companies in liquidation. 

272. Penalty for falsification of books. 

273. Frauds by officers of companies which have gone into liquidation. 

274. Liability where proper accounts not kept. 

275. Responsibility of directors for fraudulent trading. 

276. Power of court to assess damages against delinquent directors, &lc. 

277. Prosecution of delinquent officers and members of company. 

Supplementary Provisions as to Winding Up. 

278. Disqualification for appointment as liquidator. 

279. Enforcement of duty of liquidator to make returns, &.c. 

280. Notification that a company is in liquidation. 

281. Exemption of certain documents from stamp duty on winding up of companies. 

282. Books of company to be evidence. 

283. Disposal of books and papers of company. 

284- Information as to pending liquidations. 

285. Unclaimed assets in England to be paid to Companies Liquidation Account. 

286. Unclaimed dividends, &.C., in Scotland to be lodged in bank. 

287. Resolutions passed at adjourned meetings of creditors and contributories. 

Supplementary Powers of Court. 

288. Meetings to ascertain wishes of creditors or contributories. 

289. Judicial notice of signature of officers. 

290. Special commission for receiving evidence. 

291. Court may order examination of persons in Scotland. 

292. Costs of application for leave to proceed against company being wound up in 

Scotland. 

293. Affidavits, &.C., in United Kingdom and dominions. 

Provisions as to Dissolution. 

294. Power of court to declare dissolution of company void. 

295. Registrar may strike defunct company off register. 

296. Property of dissolved company to be bona vacantia. 

Special Provisions as to Stannaries. 

297. Attachment of debt due to contributory on winding up in stannaries court. 

298. Preferential payments in stannaries cases. 

299. Provisions as to mine club funds. 

Central Accounts. 

300. Companies Liquidation Account. 

301. Investment of surplus funds on general account. 

302. Separate accounts of particular estates. 

Officers, 

303. Officers and remuneration. 

304. Returns by officers in English winding up. 

Rules and Fess. 

305. General rules and fe9s for winding up. 
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PART VI.—Receivers and Managers. 

306. Disqualification for appointment as receiver. 

307. Power in England to appoint official receiver as receiver for debenture holders 
or creditors. 

308. Notification that receiver or manager appointed. 

309. Power of court to fix remuneration on application of liquidator. 

310. Delivery to registrar of accounts of receivers and managers. 

311. Enforcement of duty of receiver to make returns, Stc. 

PART VII.—General Provisions as to Registration. 

312. Registration offices in England and Scotland. 

313. Fees. 

314. Inspection, production and evidence of documents kept by registrar. 

315. Enforcement of duty of company to make returns to registrar.., 

PART VIII.—Application of Act to Companies formed or 

Registered under former Acts. 

316. Application of Act to companies formed under fQrmer Companies Acts. 

317. Application of Act to companies registered under former Companies Acts, 
application of Act to companies re-registered under former Companies Acts. 

319. Provision as to companies registered under the Joint Stock Companies Acts. 

320. Exclusion of companies registered in Irish Free State or Northern Ireland. 

PART IX.—Companies not formed under this Act authorised 

to Register under this Act. 

321. Companies capable of being registered. 

322. Definition of joint stock company. 

323. Requirements for registration by joint stock companies. 

324- Requirements for registration by other than joint stock companies. 

325. Authentication of statements of existing companies. 

326. Registrar may require evidence as to nature of company. 

327. Exemption of certain companies from payment of fees. 

328. Addition of “limited” to name. 

329. Certificate of registration of existing companies. 

330. Vesting of property on registration. 

331. Saving for existing liabilities. 

332. Continuation of existing actions. 

333. Effect of registration under Act. 

334. Power to substitute memorandum and articles for deed of settlement. 

335. Power of court to stay or restrain proceedings. 

336. Actions stayed on winding up order. 

PART X.—Winding up of Unregistered Companies. 

337. Meaning of unregistered company. ^ 

338. Winding up of unregistered companies. ^ 

•^9. Contributories in winding up of unregistered company. 

340. Power of court to stay or restrain proceedings. * ' 

341. Actions stayed on winding up order. 

342. Provisions of Part X. cumulative. 

PART XI. Companies Incorporated outside Great Britain 
Carrying on Business within Great Britain. 

343. Companies to which Part XI. applies. 

344. Documents, &.c., to be delivered to registrar by companies carrying on business 

in Great Britain. 

^ ower companies incorporated in British Possessions to hold lands. 
e . turn tC ? Slivered to registrar where documents, &.C., altered. 

347. Balance sheet of company carrying on business in Great Britain. 

348. Obligation to state name of company, whether limited, and country where 

incorporated. 

349. Service on company to which Part XI. applies. • • .... , T 
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350. Office where documents to be filed. 

351. Penalties. 

352. Interpretation of Part XI. 

Special Provisions as to Companies incorporated in Channel Islands 

or Isle of Man. 

353. Obligation of company incorporated in Channel Islands or Isle of Man to 

deliver documents to registrar. 

PART XII.—Restrictions on Sale of Shares and Officers of Shares for Sale. 

354. Provisions with respect to prospectuses of foreign companies inviting subscrip¬ 

tions for shares or ofFering shares for sale. 

355. Requirements as to prospectus. 

356. Restrictions on offering of shares for subscription or sale. 

PART XIII.—Miscellaneous. 

Prohibition of Partnerships with more than Twenty Members. 

Prohibition of partnerships with more than twenty members. 

Provisions relating to Banks. 

Prohibition of banking partnerships with more than ten members. 

On registration of banking company with limited liability, notice to be given 

to customers. 

Liability of bank of issue unlimited in respect of notes. 

Privileges of banks making annual return. 

Miscellaneous Offences. 

Penalty for false statement. 

Penalty on perjury in Scotland. 

Penalty for improper use of world “Limited.” 

General Provisions as to Offences. 

365. Provision with respect to default fines and meaning of “officer in default.” 

366. Prosecution of offences punishable by fine. 

367. Application of fines. 

368. Saving as to private prosecutors. 

369. Saving for privileged communications. 

Service of Documents and Legal Proceedings. 

370. Service of documents on company. 

371. Costs in actions by certain limited companies. 

372. Power of court to grant relief in certain cases. 

373. Power to enforce orders. 

374. Rules of procedure in Scotland. 

375. Jurisdiction of stannaries court. 

General Provisions as to Board of Trade. 

376. Annual report by Board of Trade. 

377. Authentication of documents issued by Board of Trade. 

378. Orders and certificates of Board to be evidence. 

379. Power to alter tables and forms. 

Interpretation. 

380. Interpretation. 

Repeal, Savings, Extent, Short Title and Commencement. 

381. Repeal. 

382. Savings. 

383. Saving of pending proceedings for winding up. 

384. Application to Ireland. 

385. Short title and commencement. 
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First Schedule— 

TgUp A.—Regulations for Management of a Company limited by Shares 

Lb e C Form °L of A ^iation of a Company llmhed by shares 

i able C. form of Memorandum and Articles of Assoriarinn o r* arCS ‘ 

T M lr n ted i/ y Guarantee > and not having a Share Capital. Company 

Second Schedule.—Form of a Licence to hold Lands. 

Third Sc ^ e ^ I ^'--Form of Statement in lieu of Prospectus to be delivered to Registrar 
by a Private Company on becoming a Public Company. g 

Fourth Schedule— 

Part I.—Matters required to be Stated in Prospectus. • 
rart II. Reports to be set out in Prospectus, 
i art III —Provisions applying to Parts I. and II. of Schedule. 

Fifth Schedule.—Form of Statement in lieu of Prospectus to be delivered to Registrar 

by a Company winch does not issue a Prospectus or which does not go to 
Allotment on a Prospectus issued. 6 t0 

Sixth Schedule.-Form of Annual Return of a Company having a Share Capital. 

Seventh Schedule.—Form of Statement to be published by Banking and Insurance 
Companies, and Deposit, Provident or Benefit Societies. g 300 lnsurance 

Eighth Schedule— 

Pan II~ n r r d Z P p° nOUnCed 1 in Vacation in Scotland which are to be Final. 
Lcl alm in° Nore di°pos U ed C of. m in Sc ° tland which are to take effect until 

Ninth Schedule— 

Pr ° V S i ion n of Th h e Court aPP ’ V in the case ofa Ending Up subject to Supervi- 

Tenth Schedule-Table of Fees to be paid to the Registrar of Companies. 

Eleventh^Schedule. Provisions referred to in section three hundred and sixty-two of 

Twelfth Schedule— 

Part I.—Enactments repealed. 

Part II—Enactments saved. 

COMPANIES ACT, 1929. 

19 & 20 Geo. 5, c. 23. 

An Act to consolidate the Companies Acts, 1908 to 1928, and certain 

other enactments connected with the said Acts. 

[rotK May, 1929.] 

consent of rhrr t o d i’ y =: the Klr ] g 9 Excellent Majesty, by and with the advice and 

assembled and L hv rh S P lntual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows :— 

PART I> 

Incorporation of Companies and Matters Incidental Thereto. 

Memorandum of Association, 

ModL^f (1) ^,Nr V a ^ Ven ° r m ° re persons > or > wh ere the company to be formed will be a 

P" vate c °mpany, any two or more persons, associated for any lawful pur- 
P °. * y ’ by su f >9 . cribin g th eir names to a memorandum of association and 

otherwise complying with the requirements of this Act in respect of regis- 

n\ n ’ c° rr ? an mcor P ora ted company, with or without limited liability. 

company. (2) Such a company may be either— 

(a) A company having the liability of its members limited by the memorandum 
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to the amount, if any, unpaid on the shares respectively held by them (in 
this Act termed “a company limited by shares’*) ; or 

(b) A company having the liability of its members limited by the memoran¬ 
dum to such amount as the members may respectively thereby undertake 
to contribute to the assets of the company in the event ^ of its being wound 
up (in this Act termed “a company limited by guarantee”) ; or 

(c) A company not having any limit on the liability of its members (in this Act 
termed “an unlimited company”). 


2.—(1) The memorandum of every company must state 



Require¬ 
ments with 
respect to 
memoran¬ 
dum. 


The name of the company, with “Limited” as the last word of the name in 
the case of a company limited by shares or by guarantee : 

(b) Whether the registered office of the company is to be situate in Eng¬ 
land or in Scotland : 

(c) The objects of the company. 

(2) The memorandum of a company limited by shares or by guarantee 
must also state that the liability of its members is limited. 


(3) The memorandum of a company limited by guarantee must also state that 
each member undertakes to contribute to the assets of the company in the event of its 
being wound up while he is a member, or within one year after he ceases to be a 
member, for payment of the debts and liabilities of the company contracted before he 
ceases to be a member, and of the costs, charges, and expenses of winding up, and tor 
adjustment of the rights of the contributories among themselvs, such amount as may be 
required, not exceeding a specified amount. 


(4) In the case of a company having a share capital— 

(a) The memorandum must also, unless the company is an unlimited 
company, state the amount of share capital _with which the company 
proposes to be registered and the division thereof into shares of a fixed 

amount; 

(b) No subscriber of the memorandum may take less than one share ; 

(c) Each subscriber must write opposite to his name the number of shares he 
takes. 


Stamp and 
signature 
of memo¬ 
randum. 


3. The memorandum must bear the same stamp as if it were a deed, 
and must be signed by each subscriber in the presence of at least one witness 
who must attest the signature, and that attestation shall be sufficient in 
Scotland as well as in England. 


Restric¬ 
tion on 
alteration 
of memo¬ 
randum. 


4 . A company may not alter the conditions contained in its memo¬ 
randum except in the cases, in the mode and to the extent for which express 
provision is made in this Act. 


5.—(1) 


Mode in 
which and 
extent to 
which ob¬ 
jects of 
company 
may be 
altered. 


Subject to the provisions of this section a company may, by special resolu¬ 
tion, alter the provisions of its memorandum with respect to the objects of 
the company, so far as may be required to enable it— 

(a) to carry on its business more economically or more efficiently ; or 

(b) to attain its main purpose by new or improved means ; or 

(c) to enlarge or change the local area of its opeartions ; or 

(d) to carry on some business which under existing circumstances may 
conveniently or advantageously be combined with the business of 
the company ; or 


(e) to restrict or abandon any of the objects specified in the memoran¬ 
dum ; or 

(f) to sell or dispose of the whole or any part of the undertaking of the 
company; or 

(g) to amalgamate with any other company or body of persons. 

(2) The alteration shall not take effect until, and except in so far as, it is confirmed 
on petition by the court. 
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(3) Before confirming the alteration the court must be satisfied— 

(a) that sufficient notice has been given to every holder of debentures of the 
company, and to any persons or class of persons whose interests will, in the 
opinion of the court, be affected by the alteration ; and 

(b) that, with respect to every creditor who in the opinion of the court is entitled 
to object, and who signifies his objection in manner directed by the court, 
either his consent to the alteration has been obtained or his debt or claim 
has been discharged or has determined, or has been secured to the satisfac¬ 
tion of the court : 

Provided that the court may, in the case of any person or class, for special reasons, 
dispense with the notice required by this section. 

(4) The court may make an order confirming the alteration either wholly or in 
part, and on such terms and conditions as it thinks fit. 

(5) The court shall, in exercising its discretion under this section, have regard to 
the rights and interests of the members of the company or of any class of them, as well 
as to the rights and interests of the creditors, and may, if it thinks fit, adjourn the 
proceedings in order that an arrangement may be made to the satisfaction of the court 
for the purchase of the interests of dissentient members, and may give such directions 
and make such orders as it may think expedient for facilitating or carrying into effect 
any such arrangement : 

Provided that no part of the capital of the company shall be expended in any such 
purchase. 

(6) An office copy of the order confirming the alteration, together with a printed 
copy of the memorandum as altered, shall, within fifteen days from the date of the order, 
be delivered by the company to the registrar of companies, and he shall register the copy 
so delivered, and shall certify the registration under his hand, and the certificate shall be 
conclusive evidence that all the requirements of this Act with respect to the alteration 
and the confirmation thereof have been complied with, and thenceforth the memo¬ 
randum as so altered shall be the memorandum of the company. 

The court may by order at any time extend the time for the delivery of documents 
to the registrar under this section for such period as the court may think proper. 

(7) If a company makes default in delivering to the registrar of companies any 
document required by this section to be delivered to him, the company shall be liable to 
a fine not exceeding ten pounds for every day during which the default continues. 


Articles of Association. 

Articles 6. There may in the case of a company limited by shares, and there 

prescrib- shall in the case of a company limited by guarantee or unlimited, be regis- 
ing regu- tered with the memorandum articles of association signed by the subs' 

lations for cribers to the memorandum and prescribing regulations for the company, 
com¬ 
panies. 

7 * ( 1 ) In the case of an unlimited company the articles, if the company has a 

Is*.. 1 •. 1 i r l • _ I • -_ 1 _ L I.U f Ka r-nTTV 


Regula 
tions re¬ 
quired in 
case of 
unlimited 
company 
or com¬ 
pany limi 
ted by 
guarantee. 


share capital, must state the amount of share capital with which the com¬ 
pany proposes to be registered. 

(2) In the case of an unlimited company or a company limited by guarantee, 
the articles, if the company has not a share capital, must state the nuance 
of members with which the company proposes to be registered. 

(3) Where a company not having a share capital has increased the nuI ^^ 
of its members beyond the registered number, it shall, within fifteen Y 
after the increase was resolved on or took place, give to the registrar or 
panies notice of the increase, and the registrar shall record the increase. 

If default is made in complying with this subsection, the company and every o cer 
of the company who is in default shall be liable to a default fine. . 

8. — (1) Articles of association may adopt all or any of the regulations containe 

Table A. 

(2) In the case of a company limited by shares and registered a *r t^e 
Adoption commencement of this Act, if articles are not registered, or, i T .«u1 a tions 
and appli- registered, in so far as the articles do not exclude or modiry , , t h e 
cation of contained in Table A, those regulations shall, so far as app .Rentas 
Table A. regulations of the company in the same manner and to the same 

if they were contained in duly registered articles. 



App. G ] 


ENGLISH COMPANIES ACT, 1929 


931 


9. Articles must— 

(1) be printed ; 

summand be dividcd into P ara 8 ra P hs numbered consecutively ; 

signature (3) bear the same stamp as if they were contained in a deed ; 

of articles. (4) be signed by each subscriber of the memorandum of association in 

the presence of at least one witness who must attest the signature, and 
that attestation shall be sufficient in Scotland as well as in England. 

10. —(1) Subject to the provisions of this Act and to the conditions contained in 

its memorandum, a company may by special resolution alter or add to 
Alteration its articles. 

of articles (2) Any alteration or addition so made in the articles shall, subject to 
by special thc provi3ion9 Q f t hi 3 Act, be as valid as if originally contained therein, and 
resolution. au bject in like manner to alteration by special resolution. 

Form of Memorandum and Articles. 



(1) 

Statutory 
forms of 

(2) 

memoran¬ 
dum and 

(3) 

articles. 

(4) 


11. The form of— 

the memorandum of association of a company limited by shares ; 

the memorandum and articles of association of a company limited 
by guarantee and not having a share capital ; 

the memorandum and articles of association of a company limited 
by guarantee and having a share capital; 

the memorandum and articles of association of an unlimited com¬ 
pany having a share capital; 

shall be respectively in accordance with the forms set out in Tables B., C., D. and E., 
in the First Schedule to this Act, or as near thereto as circumstances admit. 

Registration. 

12. The memorandum and the articles, if any, shall be delivered to the registrar 
Registra- of companies for England or the registrar of companies for Scotland accor- 
tion of ding as the registered office of the company is stated by the memorandum 
memoran- to be situate in England or Scotland, and the registrar shall retain and 
dum and register them, 
articles. 

(1) On the registration of the memorandum of a company the registrar shall 
certify under his hand that the company is incorporated, and in the case 
of a limited company that the company is limited. 


13. 
Effect of 
registra¬ 


tion. 

(2) From the date of incorporation mentioned in the certificate of incorporation, 
the subscribers of the memorandum together with such other persons as may from time 
to time become members of the company, shall be a body corporate by the name con¬ 
tained in the memorandum, capable forthwith of exercising all the functions of an 
incorporated company, and having perpetual succession and a common seal, but with 
such liability on the part of the members to contribute to the assets of the company in 
the event of its being wound up as is mentioned in this Act. 

14 .—(1) A company incorporated under this Act shall have power to hold lands, 
p £ and as regards lands in any part of the United Kingdom without licence in 

mortmain : 

company ... . . . , .. 

to hold Provided that a company formed for the purpose of promoting art, 

lands. science, religion, charity or any other like object not involving the acquisi¬ 
tion of gain by the company or by its individual members, shall not, without the licence 
of the Board of Trade, hold more than two acres of land, but the Board may by licence 
empower any such company to hold lands in such quantity, and subject to such condi¬ 
tions, as the Board think fit. 

(2) A licence given by the Board of Trade under this section shall be in accordance 
with the form set out in the Second Schedule to this Act, or as near thereto as circums¬ 
tances admit. 

15.—(1) A certificate of incorporation given by the registrar in respect of any 
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Registra¬ 
tion of 
unlimited 
company 


Conclu- association shall be conclusive evidence that all the requirements of this 
siveness of Act in respect of registration and of matters precedent and incidental there- 
certificate t( ? have been complied with, and that the association is a company autho- 
of incor- r *sed to be registered and duly registered under this Act. 

poration. (2) A statutory declaration by a solicitor of the Supreme Court, and 

in Scotland by an enrolled law agent, engaged in the formation of the 
company, or by a person named in the articles as a director or secretary of the company, 
of compliance with all or any of the said requirements shall be produced to the registrar^ 
and the registrar may accept such a declaration as sufficient evidence of compliance. 

16. (1) Subject to the provisions of this section, a company registered as un¬ 
limited may register under this Act as limited, or a company already regis¬ 
tered as a limited company may re-register under this Act, but the registra¬ 
tion of an unlimited company as a limited company shall not affect the 
rights or liabilities of the company in respect of any debt or obligation 
incurred, or any contract entered into, by, to, with, or on behalf of the 

as limited, company before the registration, and those rights or liabilities may be 

enforced in manner provided by Part IX. of this Act in the case of a com¬ 
pany registered in pursuance of that part. 

(2) On registration in pursuance of this section the registrar shall close the former 
registration of the company, and may dispense with the delivery to him of copies of 
any documents with copies of which he was furnished on the occasion of the original 
registration of the company, but, save as aforesaid, the registration shall take place in 
the same manner and shall have effect as if it were the first registration of the company 
under this Act, and as if the provisions of the Acts under which the company was pre¬ 
viously registered and regulated had been contained in different Acts from those under 
which the company is registered as a limited company. 

Provisions with respect to Names of Companies. 

17. (1) No company shall be registered by a name which— 

(a) is idential with that by which a company in existence is already regis- 
Restriction tered, or so nearly resembles that name as to be calculated to deceive, 
on registra- except where the company in existence is in the course of being dis- 
tion of solved and signifies its consent in such manner as the registrar requires; 

companies or 

narnes!^ 11 ^ cont ains the words “Chamber of Commers”, unless the company is a 

company which is to be registered under a licence granted in pursuance 
of the next following section of this Act without the addition of the 
word “Limited” to its name ; or 
(c) contains the words “Building Society.” 

(2) Except with the consent of the Board of Trade no company shall be regis¬ 
tered by name which— 

(a) contains the words “Royal” or “Imperial” or in the opinion of the 
registrar suggests, or is calculated to suggest, the patronage of His 
Majesty^ or of any member of the Royal Family or connection with His 
Majesty’s Government or any department thereof; or 
contains the words “Municipal” or “Chartered” or in the opinion of the 
registrar suggests, or is calculated to suggest, connection with any 
municipality or other local authority or with any society or body in¬ 
corporated by Royal Charter ; or 
contains the word “Co-operative.” 

(1) Where it is proved to the satisfaction of the Board of Trade that an 
association about to be formed as a limited company is to be formed K>* 
promoting commerce, art, science, religion, charity, or any other useful 
object, and intends to apply its profits, if any, or other income in promot¬ 
ing its object, and to prohibit the payment of any dividend to its mem¬ 
bers, the Board may by licence direct that the association may be regis' 

tered as a company with limited liability, without the addition of wot 

“Limited” to its name, and the association may be registered accordingly. 

(2) A licence by the Board of Trade under this section may be granted 

on such conditions and subject to such regulations as the Board thin 
fit, and those conditions and regulations shall be binding on the associa¬ 
tion, and shall, if the Board so direct, be inserted in the memorandum and articles, o 
in one of those documents. • 


(b) 


(c) 


Power to 
dispense 
with “Li¬ 
mited” in 
name of 
charitable 
and other 
compa¬ 
nies. 
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(3) The association shall on registration enjoy all the privileges of limited com¬ 
panies, and be subject to all their obligations, except those of using the word “Limited” 
as any part of its name, and of publishing its name, and of sending lists of members 
to the registrar of companies. 

(4) A licence under this section may at any time be revoked by the Board of 
Trade, and upon revocation the registrar shall enter the word “Limited” at the end of 
the name of the association upon the register, and the association shall cease to enjoy 
the exemptions and privileges granted by this section : 

Provided that before a licence is so revoked the Board shall give to the association 
notice in writing of their intention, and shall afford the association an opportunity of 
being heard in opposition to the revocation. 

(5) Where the name of the association contains the words “Chamber of Com¬ 
merce,” the notice to be given as aforesaid shall include a statement of the effect of the 
provisions of sub-section (3) of the next following section of this Act. 


19.—(1) A company may, by special resolution and with the approval of the 
Board of Trade signified in writing, change its name. 

name^ 6 U) If a company, through inadvertence or otherwise, is, without such 

consent as is mentioned in paragraph (a) of sub-section (1) of section seven¬ 
teen of this Act, registered by a name which is identical with that by which a company 
in existence is previously registered, or which so nearly Tesembles that name as to be 
calculated to deceive, the first-mentioned company may change its name with the 
sanction of the registrar. 


(3) Where a licence granted in pursuance of the last foregoing section of this 
Act to a company the name of which contains the words “Chamber of Commerce” 
is revoked, the company shall, within a period of six weeks from the date of the revoca¬ 
tion or such longer period as the Board of Trade may think fit to allow, change its 
name to a name which does not contain those words. 


If a Company makes default in complying with the requirements of this subsection, 
it shall be liable to a fine not exceeding fifty pounds for every day during which the 
default continues. 


(4) Where a company changes its name, the registrar shall enter the new name on 
the register in place of the former name, and shall issue a certificate of incorporation 
altered to meet the circumstances of the case. 

(5) The change of name shall not affect any rights or obligations of the company, 
or render defective any legal proceedings by or against the company, and any legal 
proceedings that might have been continued or commenced against it by its former name 
may be continued or commenced against it by its new name. 


General Provisions with respect to Memorandum and Articles. 


Effect of 

memo ran 
dum and 
articles. 


20. —(1) Subject to the provisions of this Act, the memorandum and articles shall, 
when registered, bind the company and the members thereof to the same 
extent as if they respectively had been signed and sealed by each member, 
and contained covenants on the part of each member to observe all the 
provisions of the memorandum and of the articles. 

(2) All money payable by any member to the company under the 
memorandnm or articles shall be a debt due from him to the company, and 
in England be of the nature of a specialty debt. 

21. —(1) In the case of a company limited by guarantee and not having a share 
capital, and registered on or after the first day of January, nineteen hundred 
and one, every provision in the memorandum or articles or in any resolu¬ 
tion of the company purporting to give any person a right to participate in 
the divisible profits of the company otherwise than as a member shall 
be void. 

- (2) For the purpose of the provisions of this Act relating to the memo- 

companies randum of a company limited by guarantee and of this section, every provi- 
limited by sion in the memorandum or articles, or in any resolution, of a company 
guarantee, limited by guarantee and registered on or after the date aforesaid, purporting 

to divide the undertaking of the company into shares or interests shall be 
treated as a provision for a share capital, notwithstanding that the nominal amount or 
number of the shares or interests is not specified thereby. 


Provision 
as to 

memoran¬ 
dum and 
articles of 
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22. Notwithstanding anything in the memorandum or articles of a company, no 
Altera- member of the company shall be bound by an alteration made in the 

tions in memorandum or articles after the date on which he became a member, if 

memoran- and so far as the alteration requires him to take or subscribe for more 
dum or shares than the number held by him at the date on which the alteration 

articles in- is made, or in any way increases his liability as at that date to contribute to 

creasing the share capital of, or otherwise to pay money to, the company : 

liability to Provided that this section shall not apply in any case where the member 
n ri u e agrees j n writing, either before or after the alteration is made, to be bound 

capital not th « eb * 

to bind 

existing 

members 

without 

consent. 


23.—(1) A company shall, on being so required by any member, send to him a copy 
of the memorandum and of the articles, if any, and a copy of any Act of 
Parliament which alters the memorandum, subject to payment, in the case 
Copies of of a copy of the memorandum and of the articles, of one shilling or such less 
memoran- sum as the company may prescribe, and, in the case of a copy of an Act, of 
dum and such sum not exceeding the published price thereof as the company 
articles to may require. 


e given to (2) If a company makes default in complying with this section, the 
members. cam p an y anc j every officer of the company who is in default shall be liable 
for each offence to a fine not exceeding one pound. 


24.— 

Issued 
copies of 
memoran 
dum to 
embody 
altera¬ 
tions. 


(1) Where an alteration is made in the memorandum of a company, every 
copy of the memorandum issued after the date of the alteration shall be 
in accordance with the alteration. 

(2) If, where any such alteration has been made, the company at any 
time after the date of the alteration issues any copies of the memorandum 
which are not in accordance with the alteration, it shall be liable to a fine 
not exceeding one pound for each copy so issued, and every officer of the 
company who is in default shall be liable to the like penalty. 


Membership of Company. 

25.—(1) The subscribers of the memorandum of a company shall be deemed to 
Definition have agreed to become members of the company, and on its registration 
of mem- shall be entered as members in its register of members. 

ber. (2) Every other person who agrees to become a member off a company, 

and whose name is entered in its register of members, shall be a member 
of the company. 


Meaning 
of “pri¬ 
vate com¬ 
pany.” 


Private Companies . 

26.—(1) For the purposes of this Act the expression “private company” means a 
company which by its articles— 

(a) restricts the right to transfer its shares ; and 

(b) limits the number of its members to fifty, not including persons who 

are in the employment of the company and persons who, having e 
formerly in the employment of the company were while in that em P 
ment, and have continued after the determination of that employ 
to be, members of the company ; and " 

(c) prohibits any invitation to the public to subscribe for any shares or deben¬ 
tures of the company. 

Where two or more persons hold one or more shares in■ * 
jointly they shall, for the purposes of this section, be treated aa a s g 

member. . ' 


( 2 ) 


27.—(1) 


If a company, being a private company, alters its articles in sjick WflW 
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that they no longer include the provisions which, under the la9t foregoing 
section of this Act, are required to be included in the articles of a company 
in order to constitute it a private company, the company shall, as on the 
date of the alteration, cease to be a private company and shall, within a 
period of fourteen days after the said date, deliver to the registrar of 
companies for registration a prospectus or a statement in lieu of prospectus 
in the form and containing the particulars set out in the Third Schedule to 
this Act. 

(2) If default is made in complying with sub-section (1) of this section, 
the company and every officer of the company who is in default shall be 
liable to a default fine of fifty pounds. 

(3) Where the articles of a company include the provisions aforesaid but default 
is made in complying with any of those provisions, the company shall cease to be enti¬ 
tled to the privileges and exemptions conferred on private companies under the provi¬ 
sions contained in section twenty-eight, sub-section (3) of section one hundred and ten, 
sub-section (1) of section one hundred and thirty and paragraph (4) of section one 
hundred and sixty-eight of this Act, and thereupon the said provisions shall apply to 
the company as if it were not a private company : 

Provided that the court, on being satisfied that the failure to comply with the 
conditions was accidental or due to inadvertence or to some other sufficient cause, or 
that on other grounds it is just and equitable to grant relief, may, on the application of 
the company or any other person interested and on such terms and conditions as seem 
to the court just and expedient, order that the company be relieved from such conse¬ 
quences as aforesaid. 


Circums¬ 
tances in 
which 
company 
ceases to 
be, or to 
enjoy 
privileges 
of, a pri¬ 
vate com¬ 
pany. 


Reduction of Number of Members below Legal Minimum . 


28. If 
Prohibi¬ 
tion of 
carrying 
on busi¬ 
ness 

with fewer 
than seven 
or, in the 
case of a 
private 
company, 
two mem¬ 
bers. 


at any time the number of members of a company is reduced, in the case 
of a private company, below two, or, in the case of any other company, 
below seven, and it carries on business for more than six months while 
the number is so reduced, every person who is a member of the company 
during the time that it so carries on business after those six months and 
is cognisant of the fact that it is carrying on business with fewer than 
two members, or seven members, as the case may be, shall be severally 
liable for the payment of the whole debts of the company contracted 
during that time, and may be severally sued therefor. 


Contracts , &c. 


29.—(1) Contracts on behalf of a company may be made as follows :— 


(a) 

Form of 
contracts. 


A contract which if made between private persons would be by law required 
to be in writing, and if made according to English law to be under seal, 
may be made on behalf of the company in writing under the common seal 
of the company : 


(b) A contract which if made between private persons would be by law required 
to be in writing, signed by the parties to be charged therewith, may be 
made on behalf of the company in writing signed by any person acting 
under its authority, express or implied : 


(c) A contract which if made between private persons would by law be valid 
although made by parol only, and not reduced into writing, may be made 
by parol on behalf of the company by any person acting under its authority, 
express or implied. 

(2) A contract made according to this section shall be effectual in law, and shall 
bind the company and its successors and all other parties thereto. 

(3) A contract made according to this section maybe varied or discharged in the 
same manner in which it is authorised by this section to be made. 


(4) A deed to which a company is a party shall be held to be validly executed in 
Scotland on behalf of the company if it is executed in accordance with the provisions of 
this Act or is sealed with the common seal of the company and subscribed on behalf of 
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the company by two of the directors and the secretary of the company, and such subs¬ 
cription on behalf of the company shall be binding whether attested by witnesses or not. 

30. A bill of exchange or promissory note shall be deemed to have been made, 
Bills of ex- accepted, or endorsed on behalf of a company if made, accepted, or endorsed 
change in the name of, or by or on behalf or on account of, the company by any 
and pro- person acting under its authority. 

missory 

notes. 

31. —(1) A company may, by writing under its common seal, empower any person, 
Execution either generally or in respect of any specified matters, as its attorney, to 
of deeds execute deeds on its behalf in any place not situate in the United Kingdom. 

abroad. (2) A deed signed by such an attorney on behalf of the company and 

under his seal shall bind the company and have the same effect as if it were 
under its common seal. 


32- 

Power for 
company 
to have 
official 
seal for 
use ab¬ 
road. 


(1) A company whose objects require or comprise the transaction of business 
in foreign countries may, if authorised by its articles, have for use in any 
territory, district, or place not situate in the United Kingdom, an official 
seal, which shall be a facsimile of the common seal of the company, with 
the addition on its face of the name of every territory, district, or place 
where it is to be used. 

(2) A deed or other document to which an official seal is duly affixed 
shall bind the company as if it had been sealed with the common seal of 
the company. 


(3) A company having an official seal for use in any such territory, district or 
place may, by writing under its common seal, authorise any person appointed for the 
purpose in that territory, district or place, to affix the official seal to any deed or other 
document to which the company is party in that territory, district or place. 

(4) The authority of any such agent shall, as between the company and any 
person dealing with the agent, continue during the period, if any, mentioned in the 
instrument conferring the authority, or if no period is there mentioned, then until 
notice of the revocation or determination of the agent’s authority has been given to the 
person dealing with him. 

(5) The person affixing any such official seal shall, by writing under his hand, 
certify on the deed or other instrument, to which the seal is affixed, the date on which 
and the place at which it is affixed. 


Authentication of Documents. 

33.—A document or proceeding requiring authentication by a company may be 

Authenti- signed by a director, secretary, or other authorised officer of the company, 

cation of and need not be under its common seal, 
docu¬ 
ments. 


PART II. 


Share Capital and Debentures. 

Prospectus. 

34.—(1) A prospectus issued by or on behalf of a company or in relation to an 
intended company shall be dated, and that date shall, unless the contrary 
is proved, be taken as the date of publication of the prospectus. 

(2) A copy of every such prospectus, signed by every person wh° u 
named therein as a director or proposed director of the company, or by 
agent authorised in writing, shall be delivered to the registrar of comp 
for registration on for before the date of its publication, and no 
prospectus shall be issued until a copy thereof has been so delivered for registration. ^ 

(3) The registrar shall not register any prospectus unless it is dated, an t 

copy thereof signed, in manner required by this section. ^ 

(4) Every prospectus shall state on the face of it that a copy has been delivere 
registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so delivere ha ll 
company, and every person who is knowingly a party to the issue of the prosp » 


Dating 
and regis¬ 
tration of 
prospec¬ 
tus. 
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be liable to a fine not exceeding five pounds for every day from the date of the issue of 
the prospectus until a copy thereof is so delivered. 


35.- 

Specific 
require¬ 
ments a9 
to parti¬ 
culars in 
prospec¬ 
tus. 


(1) Every prospectus issued by or on behalf of a company, or by or on behalf 
of any person who is or has been engaged or interested in the formation 
of the company, must state the matters specified in Part I. of the Fourth 
Schedule to this Act and set out the reports specified in Part II. of that 
Schedule and the said Parts I. and II. shall have effect subject to the 
provisions contained in Parts III. of the said Schedule. 


(2) A condition requiring or binding an applicant for shares in or debentures 
of a company to waive compliance with any requirement of this section, or purporting 
to affect him with notice of any contract, document, or matter not specifically referred 
to in the prospectus, shall be void. 

(3) It shall not be lawful to issue any form of application for shares in or 
debentures of a company unless the form is issued with a prospectus which complies 
with the requirements of this section : 

Provided that this subsection shall not apply if it is shown that the form of appli¬ 
cation was issued either— 

(a) in connection with a bona fide invitation to a person to enter into an 
underwriting agreement with respect to the shares or debentures ; or 

(b) in relation to shares or debentures which were not offered to the public. 

If any person acts in contravention of the provisions of this subsection he shall be 
liable to a fine not exceeding five hundred pounds. 

(4) In the event of non-compliance with or contravention of any of the require¬ 
ments of this section, a director or other person responsible for the prospectus shall not 
incur any liability by reason of the non-compliance or contravention, if 

(a) as regards any matter not disclosed, he proves that he was not cognisant 
thereof; or 

(b) he proves that the non-compliance or contravention arose from an 
honest mistake of fact on his part ; or 

(c) the non-compliance or contravention was in respect of matters which in 
the opinion of the Court dealing with the case were immaterial or was 
otherwise such as ought, in the opinion of that Court, having regard to 
all the circumstances of the case, reasonably to be excused : 


Provided that in the event of failure to include in a prospectus a statement with 
respect to the matters specified in paragraph 15 of Part I. of the Fourth Schedule to this 
Act, no director or other person shall incur any liability in respect of the failure unless 
it be proved that he had knowledge of the matters not disclosed. 

(5) This section shall not apply to the issue to existing members or debenture 
holders of a company of a prospectus or form of application relating to shares in or 
debentures of the company, whether an applicant for shares or debentures will or will 
not have the right to renounce in favour of other persons, but subject as aforesaid, this 
section shall apply to a prospectus or a form of application whether issued on or with 
reference to the formation of a company or subsequently. 

(6) Nothing in this section shall limit or diminish any liability which any person 
may incur under the general law or this Act apaTt from this section. 

36.—(1) A company limited by shares or a company limited by guarantee and 
Restriction having a share capital shall not previously to the statutory meeting vary 
on altera- the terms of a contract referred to in the prospectus, or statement in lieu of 
tion of prospectus, except subject to the approval of the statutory meeting, 
terms men¬ 
tioned in (2) This section shall not apply to a private company, 
prospectus 
or state¬ 
ment in 
lieu of 
prospectus. 
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37.—(1) Where a prospectus invites persons to subscribe for shares in or deben¬ 
tures of a company— 

(a) every person who is a director of the company at the time of the issue 
of the prospectus ; and 

(b) every person who has authorised himself to be named and is named in 
the prospectus as a directot or as having agreed to become a director either 

immediately or after an interval of time ; and 

(c) every person being a promoter of the company ; and 


Liability 
for state¬ 
ments in 
prospectus 


(d) every person who has authorised the issue of the prospectus, 
shall be liable to pay compensation to all persons who subscribe for any shares or 
debentures on the faith of the prospectus for the loss or damage they may have sustained 
by reason of any untrue statement therein, or in any report or memorandum appearing 
on the face thereof, or by reference incorporated therein or issued therewith, unless it is 
proved— 


(i) that having consented to become a director of the company he withdrew 
his consent before the issue of the prospectus, and that it was issued 
without his authority or consent ; or 

(ii) that the prospectus was issued Without his knowledge or consent, and that 
on becoming aware of its issue he forthwith gave reasonable public notice 
that it was issued without his knowledge or consent; or 

(iii) that after the issue of the prospectus and before allotment thereunder, 
he, on becoming aware of any untrue statement therein, withdrew his 
consent thereto, and gave reasonable public notice of the withdrawal, 
and of the reason therefor ; or 


(iv) that— 


(a) as regards every untrue statement not purporting to be made 
on the authority of an expert or of a public official document or state¬ 
ment, he had reasonable ground to believe, and did up to the time of the 
allotment of the shares or debentures, as the case may be, believe, that 
the statement was true ; and 

(b) as regards every untrue statement purporting to be a statement 
by an expert or contained in what purports to be a copy of or extract 
from a report of valuation of an expert, it fairly represented the state¬ 
ment, or was a correct and fair copy of or extract from the report or 
valuation ; and 

(c) as regards every untrue statement purporting to be a statement 

made by an official person or contained in what purports to be a copy of 

or extract from a public official document, it was a correct and fair 
representation of the statement or copy of or extract from the document: 

Provided that a person shall be liable to pay compensation as aforesaid if it h 
proved that he had no reasonable ground to believe that the person making any such 
statement, report or valuation as is mentioned in paragraph (iv) (b) of this subsection 
was competent to make it. 

(2) Where the prospectus contains the name of a person as a director of the 
company, or as having agreed to become a director thereof, and he has not consented 
to become a director, or has withdrawn his consent before the issue of the prospectus, 
and has not authorised or consented to the issue thereof, the directors of the company, 
except any without whose knowledge or consent the prospectus was issued, and any 

other person who authorised the issue thereof, shall be liable to indemnify the person 
named as aforesaid against all damages, costs, and expenses-to which he may be made 

liable by reason of his name having been inserted in the prospectus, or in de e 
ding himself against any action or legal proceedings brought against him in resp 
thereof. 


(3) Every person who by Teason of his being a director, or named as a 
or as having agreed to become a director, or of his having authorised the issue o ^ 

prospectus, becomes liable to make any payment under this section may recover c ^ 
bution, as in cases of contract, from any other person who, if sued separately, 

have been liable to make the same payment, unless the person who has beco 
liable was, and that other person was not, guilty of fraudulent misrepresentation. 
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(4) For the purposes of this section— 

The expression ‘‘promoter” means a promoter who was a party to the pre¬ 
paration of the prospectus, or of the portion thereof containing the untrue 
statement, but does not include any person by reason of his acting in a 
professional capacity for persons engaged in procuring the formation of 
the company : 

The expression “expert” includes engineer, valuer, accountant, and any other 
person whose profession gives authority to a statement made by him. 


38. 


Document 
containing 
offer of 
shares or 
debentures 
for sale to 
be deemed 
prospec¬ 
tus. 


(1) Where a company allots or agrees to allot any shares in or debentures 
of the company with a view to all or any of those shares or debentures 
being offered for sale to the public, any document by which the offer 
for sale to the public is made shall for all purposes be deemed to be a pros¬ 
pectus issued by the company, and all enactments and rules of law as to 
the contents of prospectuses and to liability in respect of statements in and 
omissions from prospectuses, or otherwise relating to prospectuses, shall 
apply and have effect accordingly, as if the shares or debentures had been 
offered to the public for subscription and as if persons accepting the offer 
in respect of any shares or debentures were subscribers for those shares or 
debentures, but without prejudice to the liability, if any, of the persons by 
whom the offer is made, in respect of mis-statements contained in the document or 
otherwise in respect thereof. 

(2) For the purposes of this Act, it shall, unless the contrary is proved, be evidence 
that an allotment of, or an agreement to allot, shares or debentures was made with a 
view to the shares or debentures being offered for sale to the public if it is shown— 

(a) that an offer of the shares or debentures or of any of them for sale to the 
public was made within six months after the allotment or agreement 
to allot ; or 

(b) that at the date when the offer was made the whole consideration to be 
received by the company in respect of the shares or debentures had not 
been so received. 


(3) Section thirty-four of this Act as applied by this section shall have effect as 
though the persons making the offer were persons named in a prospectus as directors of 
a company, and section thirty-five of this Act as applied by this section shall have effect 
as if it required a prospectus to state in addition to the matters required by that section 
to be stated in a prospectus— 

(a) the net amount of the consideration received or to be received by the 
company in respect of the shares or debentures to which the offer 
relates ; and 

(b) the place and time at which the contract under which the said shares 
or debentures have been or are to be allotted may be inspected. 

(4) Where a person making an offer to which this section relates is a company 
or a firm, it shall be sufficient if the document aforesaid is signed on behalf of the 
company or firm by two directors of the company or not less than half of the partners, 
as the case may be, and any such director or partner may sign by his agent, authorised 
in writing. 


Allotment. 

39.—(1) No allotment shall be made of any share capital of a company offered 
Prohibi- to the public for subscription unless the amount stated in the prospectus 
tion of al- as the minimum amount which, in the opinion of the directors, must 
lotment be raised by the issue of share capital in order to provide for the matters 
unless min- specified in paragraph 5 in Part I. of the Fourth Schedule to this Act 
imum sub- has been subscribed, and the sum payable on application for the amount 
scription so stated has been paid to and received by the company, 
received. 

For the purposes of this subsection a sum shall be deemed to have been paid to 
and received by the company if a cheque for that sum has been received in good faith 
by the company and the directors of the company have no reason for suspecting that 
the cheque will not be paid. 

(2) The amount so stated in the prospectus shall be reckoned exclusively of 
any amount payable otherwise than in cash and is in this Act referred to as “the 
minimum subscription.” 
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(3) The amount payable on application on each share shall not be less than five 
per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the expiration 
of forty days after the first issue of the prospectus, all money received from applicants 
for shares shall be forthwith repaid to them without interest, and, if any such money 
is not so repaid within forty-eight days after the issue of the prospectus, the directors 
of the company shall be jointly and severally liable to repay that money with interest 
at the rate of five per centum per annum from the expiration of the forty-eighth day : 

Provided that a director shall not be liable if he proves that the default in the 
repayment of the money was not due to any misconduct or negligence on his part. 

(5) Any condition requiring or binding any applicant for shares to waive com¬ 
pliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply to any allotment of 
shares subsequent to the first allotment of shares offered to the public for subscription. 

40.—(1) A company having a share capital which does not issue a prospectus on or 


Prohibi 
tion of al¬ 
lotment 
in certain 
cases un¬ 
less state¬ 
ment in 
lieu of 
prospect¬ 
us deliver¬ 
ed to reg¬ 
istrar. 


with reference to its formation, or which has issued such a prospectus but 
has not proceeded to allot any of the shares offered to the public for sub¬ 
scription, shall not allot any of its shares or debentures unless at least 
three days before the first allotment of either shares or debentures there 
has been delivered to the registrar of companies for registration a state¬ 
ment in lieu of prospectus signed by every person who is named therein 
as a director or a proposed director of the company or by his agent autho¬ 
rised in writing in the form and containing the particulars set out in the 
Fifth Schedule to this Act. 


(2) This section shall not apply to a private company. 

(3) If a company acts in contravention of this section, the company 
and every director of the company who knowingly authorises or permits the contra¬ 
vention shall be liable to a fine not exceeding one hundred pounds. 

41. —(1) An allotment made by a company to an applicant in contravention of 

the provisions of the two last foregoing sections of this Act, shall be 
Effect of voidable at the instance of the applicant within one month after the 
irregular holding of the statutory meeting of the company and not later, or, in any 
allotment, case where the company is not required to hold a statutory meeting, or 

where the allotment is made after the holding of the statutory meeting, 
within one month after the date of the allotment, and not later, and shall be so voidable 
notwithstanding that the company is in course of being wound up. 

(2) If any director of a company knowingly contravenes, or permits or authorises 
the contravention of, any of the provisions of the said sections with respect to allotment, 
he shall be liable to compensate the company and the allottee respectively for any loss, 
damages, or costs which the company or the allottee may have sustained or incurred 
thereby : 

Provided that proceedings to recover any such loss, damages, or costs shall not be 
commenced after the expiration of two years from the date of the allotment. 

42. — (1) Whenever a company limited by shares or a company limited by guar¬ 

antee and having a share capital makes any allotment of its shares, the 
Return as com P an y shall within one month thereafter deliver to the registrar o 
to allot- companies for registration— 

ments. fa) a return of the allotments, stating the number and nominal amount of 

the shares comprised in the allotment, the names, addresses, and 
criptions of the allottees, and the amount, if any, paid or due and pay 
able on each share ; and 

(b) in the case of shares allotted as fully or partly paid up otherwise than 
in cash, a contract in writing constituting the title of the allottee ^ 

allotment together with any contract of sale, or for services o ^ 

consideration in respect of which that allotment was made, su 
tracts being duly stamped, and a return stating the number an 
nal amount of shares so allotted, the extent to which they are ^ 
treated as paid up, and the consideration for which they nav 
allotted. . , 

(2) Where such a contract as above mentioned is not reduced to anies 

company shall within one month after the allotment deliver to the registrar or co p 
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for registration the prescribed particulars of the contract stamped with the same 
stamp duty as would have been payable if the contract had been reduced to writing, 
and those particulars shall be deemed to be an instrument within the meaning or the 
Stamp Act, 1891, and the registrar may, as a condition of filing the particulars, require 
that the duty payable thereon be adjudicated under section twelve of that Act. 

(3) If default is made in complying with this section, every director, manager, 
secretary, or other officer of the company, who is knowingly a party to the default, 
shall be liable to a fine not exceeding fifty pounds for every day during which the 
default continues : 

Provided that, in case of default in delivering to the registrar of companies within 
one month after the allotment any document required to be delivered by this section, 
the company, or any person liable for the default, may apply to the court for relief, 
and the court, if satisfied that the omisssion to deliver the document was accidental 
or due to inadvertence or that it is just and equitable to grant relief, may make an order 
extending the time for the delivering of the document for such period as the court may 
think proper. 


Commissions and Discounts. 


43.—(1) It shall be lawful for a company to pay a commission to any person in 
Power to consideration of his subscribing or agreeing to subscribe, whether absolutely 

or conditionally, for any shares in the company, or procuring or agree' 
ing to procure subscriptions, whether absolute or conditional, for any 
shares in the company it— 

(a) the payment of the commission is authorised by the articles ; and 

(b) the commission paid or agreed to be paid does not exceed ten per cent, 
of the price at which the shares are issued or the amount or rate autho¬ 
rised by the articles, whichever is the less ; and 

(c) the amount or rate per cent, of the commission paid or agreed to be 
paid is— 


pay certain 
commis¬ 
sions, and 
prohibi¬ 
tion of 
payment 
of all other 
commis¬ 
sions, dis¬ 
counts, 

&LC. 


(i) in the case of shares offered to the public for subscription, disclosed 
in the prospectus ; or 

(li) in the case oi shares not offered to the public for subscription, dis¬ 
closed in the statement in lieu of prospectus, or in a statement in the 
prescribed form signed in like manner as a statement in lieu of pros¬ 
pectus and delivered before the payment of the commission to the 
registrar ofcompanies for registration, and, where a circular or notice, 
not being a prospectus, inviting subscription for the shares is issued, 
also disclosed in that circular or notice ; and 


(d) the number of shares which persons have agreed for a commission to 
subscribe absolutely is disclosed in manner aforesaid. 


(2) Save as aforesaid, no company shall apply any of its shares or capital money 
either directly or indirectly in payment of any commission, discount, or allowance, to any 
person in consideration of his subscribing or aggreeing to subscribe, whether abso¬ 
lutely or conditionally, for any shares of the company, or procuring or agreeing to pro¬ 
cure subscriptions, whether absolute or conditional, for any shares in the company, 
whether the shares or money be so applied by being added to the purchase money of 
any property acquired by the company or to the contract price of any work to be 
executed for the company, or the money be paid out of the nominal purchase money 
or contract price, or otherwise. 

(3) Nothing in this section shall affect the power of any company to pay such 
brokerage as it has heretofore been lawful for a company to pay. 

(4) A vendor to, promoter of, or other person who receives payment in money or 
shares from, a company shall have and shall be deemed always to have had power to 
apply any part of the money or shares so received in payment of any commission, the 
payment of which, if made directly by the company, would have been legal under this 
section. 

(5) If default is made in complying with the provisions of this section relating to 
the delivery to the registrar of the statement in the prescribed form, the company and 
every officer of the company who is in default shall be liable to a fine not exceeding 
twenty-five pounds. 
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44.—(1) 

Statement 
in balance 
sheet as to 
commis¬ 
sions and 
discounts. 


Where a company has paid any sums by way of commission in respect of 
any shares or debentures, or allowed any sums by way of discount in 
respect of any debentures, the total amount so paid or allowed, or so much 
thereof as has not been written off, shall be stated in every balance sheet of 
the company until the whole amount thereof has been written off. 

(2) If default is made in complying with this section, the company and 

every officer of the company who is in default shall be liable to a default 
fine. 


45.—(1) 


Prohibi¬ 
tion of 
provision 
of financial 
assistance 
by com¬ 
pany for 
purchase 
of its own 
shares. 


Subject as provided in this section, it shall not be lawful for a company to 
give, whether directly or indirectly and whether by means of a loan 
guarantee, the provision of security or otherwise, any financial assistance 
for the purpose of or in connection with a purchase made or to be made by 
any person of any shares in the company : 

Provided that nothing in the section shall be taken to prohibit— 

(a) where the lending of money is part of the ordinary business of a 
company, rhe lending of money by the company in the ordinary course 
of its business ; 

(b) the provision by a company, in accordance with any scheme for the 
time being in force, of money for the purchase by trustees of fully-paid 
shares in the company to be held by or for the benefit of employees 
of the company, including any director holding a salaried employment or 
office in the company ; 


(c) the making by a company of loans to persons, other than directors, 
bona fide in the employment of the company with a view to enabling 
those persons to purchase full-paid shares in the company to be held 
by themselves by way of beneficial ownership. 

(2) The aggregate amount of any outstanding loans made under the authority of 
provisos (b) and (c) to sub-section ( 1 ) of this section shall be shown as a separate kem in 
every balance sheet of the company. 

( 3 ) If a company acts in contravention of this section, the company and every 
officer of the company who is in default shall be liable to a fine not exceeding one 
hundred pounds. 


Issue of Redeemable Preference Shares and Shares at Discount. 


46.-11) 


Power to 
issue re¬ 
deemable 
preference 
shares. 


Subject to the provisions of this section, a company limited by shares may, 
if so authorised by its articles, issue preference shares which are, or at the- 
option of the company are to be liable, to be redeemed: 

Provided that— 

(a) no such shares shall be redeemed except out of profits of the company 
which would otherwise be available for dividend or out of the proceeds 
of a fresh issue of shares made for the purposes of the redemption ; 

(b) no such shares shall be redeemed unless they are fully paid; 

(c) where any such shares are redeemed otherwise than out of the proceeds 

of a fresh issue, there shall out of profits which would otherwise nave 
been available for dividend be transferred to a reserve fund, to be called 
“the capital redemption reserve fund,” a sum equal to the amount appli' 
ed in redeeming the shares, and the provisions of this Act relating to the 
reduction of the share capital of a company shall, except as provided in 
this section, apply as if the capital redemption reserve fund were paid-up 
share capital of the company ; . , 


(d) where any such shares are redeemed out of the proceeds of a fresh issue, 
the premium, it any, payable on redemption, must have been provide 
for out of the profits of the company before the shares are redeemed. 

(2) There shall be included in every balance sheet of a company which has 
redeemable preference shares a statement specifying what part of the issued ca P 

of the company consists of such shares and the date on or before which those sna 

are, or are to be liable, to be redeemed. 

If a company fails to comply with the provisions of this sub-section, the COID PJ*JJ 
and every officer of the company who is in default shall be liable to a fine not excec g 
one hundred pounds. 
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(3) Subject to the provisions of this section, the redemption of preference shores 
thereunder may be effected on such terms and in such manner as may be provided by the 
articles of the company. 

(4) Where in pursuance of this section a company has redeemed or is about to 
redeem any preference shares, it shall have power to issue shares up to the nominal 
amount of the shares redeemed or to be redeemed as if those shares had never been 
issued, and accordingly the share capital of the company shall not for the purposes of 
any enactments relating to stamp duty be deemed to be increased by the issue of 
shares in pursuance of this sub-section : 

Provided that, where new shares are issued before the redemption of the old 
shares, the new shares shall not, so far as relates to stamp duty, be deemed to have been 
issued in pursuance of this subsection unless the old shares are redeemed within one 
month after the issue of the new shares. 


(5) Where new shares have been issued in pursuance of the last foregoing 
subsection, the capital redemption reserve fund may, notwithstanding anything in this 
section, be applied by the company, up to an amount equal to the nominal amount of 
the shares so issued, in paying up unissued shares of the company to be issued to 
members of the company as fully paid bonus shares. 

47.—(1) Subject as provided in this section, it shall be lawful for a company to issue 
at a discount shares in the company of a class already issued : 


Power to 
issue shares 
at a dis¬ 
count. 


Provided that— 

(a) the issue of the shares at a discount must be authorised by resolution 
passed in general meeting of the company and must be sanctioned by 
the court ; 


(b) the resolution must specify the maximum rate of discount at which the 
shares are to be issued ; 


(c) not less than one year must at the date of the issue have elapsed 
since the date on which the company was entitled to commence business ; 


(d) the shares to be issued at a discount must be issued within one month 
after the date on which the issue is sanctioned by the court or within 
such extended time as the court may allow. 


(2) Where a company has passed a resolution authorising the issue of shares at a 
discount, it may apply to the court for an order sanctioning the issue, and on any such 
application the court, if, having regard to all the circumstances of the case, it thinks 
proper so to do, may make an order sanctioning the issue on such terms and conditions 
a9 it thinks fit. 

(3) Every prospectus relating to the issue of the shares and every balance sheet 
issued by the company subsequently to the issue of the shares must contain particulars of 
the discount allowed on the issue of the shares or of so much of the discount as has not 
been written off at the date of the issue of the document in question. 


If default is made in complying with this subsection, the company and every officer 
of the company who is in default shall be liable to a default fine. 


Miscellaneous Provisions as to Share Capital. 


48. A company, if so authorised by its articles, may do any one or more of the 
following things— 


Power of 
company 
to arrange 
for differ¬ 
ent amou¬ 
nts being 
paid on 
shares. 


(1) Make arrangements on the issue of shares for a difference between 
the shareholders in the amounts and times of payment of calls on their 
shares: 

(2) Accept from any member the whole or a part of the amount remaining 
unpaid on any shares held by him, although no part of that amount has 
been called up : 

(3) Pay dividend in proportion to the amount paid up on each share where 
a larger amount is paid up on some shares than on others. 


49. A limited company may by special resolution determine that any portion of 

R its share capital which has not been already called up shall not be capable of 

llahilitv of being called up, except in the event and for the purposes of the company 

limited bcing wound U P» and thereupon that portion of its share capital shall not 

mmnanv be ca P a P* e being called up except in the event and for the purposes 
company. a f oregai< j # 
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50 ‘—(1) A company limited by shares or a company limited by guarantee and 
having a share capital, if so authorised by its articles, may alter the conditions of its 

Power of memorandum as follows, that is to say, it may— 


company 
limited by 
shares to 
alter its 
share 
capital. 


(a) increase its share capital by new shares of such amount as it thinks 
expedient ; 

(b) consolidate and divide all or any of its share capital into shares of larger 
amount than its existing shares ; 

(c) convert all or any of its paid-up shares into stock, and reconvert that 
stock into paid-up shares of any denomination ; 

(d) subdivide its shares, or any of them, into shares of smaller amount than 
is fixed by the memorandum, so, however, that in the subdivision the 
proportion between the amount paid and the amount, if any, unpaid on 
each reduced share shall be the same as it was in the case of the share 
from which the reduced share is derived ; 

(e) cancel shares which, at the date of the passing of the resolution in that 
behalf, have not been taken or agreed to be taken by any person, and 
diminish the amount of its share capital by the amount of the shares 
so cancelled. 


( 2 ) 


registrar of 
consoli¬ 
dation of 
share capi¬ 
tal, conver¬ 
sion of 
shares in¬ 
to stock, 
Slc. 


The powers conferred by this section must be exercised by the company in 
general meeting. 

(3) A cancellation of shares in pursuance of this section shall not be deemed to 
be a'reduction of share capital within the meaning of this Act. 

51. —(1) If a company having a share capital has — 

Notice to (a) consolidated and divided its share capital into shares of larger amount 

than its existing shares; or 

(b) converted any shares into stock ; or 

(c) re-converted stock into shares ; or 

(d) subdivided its shares or any of them ; or 

(e) redeemed any redeemable preference shares ; or 

(f) cancelled any shares, otherwise than in connection with a reduction of 
share capital under section fifty-five of this Act, 

it shall within one month after so doing give notice thereof to the registrar of companies 
specifying, as the case may be, the shares consolidated, divided, converted, subdivided, 
redeemed or cancelled, or the stock re-converted. 

( 2 ) If default is made in complying with this section, the company and every 
officer of the company who is in default shall be liable to a default fine. 

52. —(1) Where a company having a share capital, whether its shares have or have 

not been converted into stock, has increased its share capital beyond the 
Notice of registered capital, it shall within fifteen days after the passing of the re- 
* I ' crease solution authorising the increase, give to the registrar of companies notice 
of share of the increase, and the registrar shall record the increase. 

capita . (2) The notice to be given as aforesaid shall include such particulars as 

may be prescribed with respect to the classes of shares affected and the conditions 
subject to which the new shares have been or are to be issued, and there shall be tor- 
warded to the registrar of companies together with the notice a printed copy of the 

resolution authorising the increase. 

(3) If default is made in complying with this section, the company and every 
officer of the company who is in default shall be liable to a default fine. 

5 3.—An unlimited company having a share capital may, by its resolution for re 

Power of gistration as a limited company in pursuance of this Act, do either or o 
unlimited of the following things, namely 

company (1) Increase the nominal amount of its share capital by increasing n * 
to provide nominal amount of each of its shares, but subject to the condition tna 
for reserve part of the increased capital shall be capable of being called up excep 
share capi- the event and for the purposes of the company being wound up; 
tal on re- 
registra- 

tlon * company being wound up. 


V. V V.IIV Wkiv-i ^ --/ — — o - 

(2) Provide that a specified portion of its uncalled share capital shall not 
be capable of being called up except in the event and for the purposes o 
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54.—(1) Where any shares of a company are issued for the purpose of raising 
Power of money to defray the expenses of the construction of any works or build- 
company ings or the provision of any plant which cannot be made profitable for a 
to pay in- lengthened period, the company may pay interest on so much of that share 
terest out capital as is for the time being paid up for the period and subject to the 
of capital conditions and restrictions in this section mentioned, and may charge the 
in certain sum so paid by way of interest to capital as part of the cost of construction 
cases. of the work or building, or the provision of plant: 

Provided that— 

(a) No such payment shall be made unless it is authorised by the articles or by 
special resolution : 

(b) No such payment, whether authorised by the articles or by special 
resolution, shall be made without the previous sanction of the Board 
of Trade : 

(c) Before sanctioning any such payment the Board of Trade may, at the 
expense of the company, appoint a person to inquire and report to them 
as to the circumstances of the case, and may, before making the appoint¬ 
ment, require the company to give security for the payment of the costs 
of the inquiry : 

(d) The payment shall be made only for such period as may be determined 
by the Board of Trade, and that period shall in no case extend beyond 
the close of the half year next after the half year during which the works 
or buildings have been actually completed or the plant provided : 

(e) The rate of interest shall in no case exceed four per cent, per annum or 
such other rate as may for the time being be prescribed by Order in 
Council : 

(f) The payment of the interest shall not operate as a reduction of the 
amount paid up on the shares in respect of which it is paid : 

(g) The accounts of the company shall show the share capital on which, and 
the rate at which, interest has been paid out of capital during the period 
to which the accounts relate : 

(h) Nothing in this section shall affect any company to which the Indian 
Railways Act, 1894, as amended by any subsequent enactment, applies. 

(2) If default is made in complying with proviso (g) to subsection (1) of this 
section, the company and every officer of the company who is in default shall be liable 
to a fine not exceeding fifty pounds. 

Reduction of Share Capital . 


55.—(1) Subject to confirmation by the court, a company limited by shares or a 
company limited by guarantee and having a share capital may, if so 
authorised by its articles, by special resolution reduce its share capital in 
any way, and in particular, without prejudice to the generality of the 
foregoing power, may— 

(a) extinguish or reduce the liability on any of its shares in respect of share 
capital not paid up ; or 

(b) either with or without extinguishing or reducing liability on any of its 
shares, cancel any paid-up share capital which is lost or unrepresented 
by available assets ; or 

(c) either with or without extinguishing or reducing liability on any of its 
shares, pay off any paid-up share capital which is in excess of the wants 
of the company, 


Special 
resolution 
for reduc¬ 
tion of 
share 
capital. 


and may, if and so far as i9 necessary, alter its memorandum by reducing the amount 
of its share capital and of its shares accordingly. 

(2) A special resolution under thi9 section i9 in this Act referred to as “a resolu¬ 
tion for reducing share capital.” 


56.—(1) Where a company has passed a resolution for reducing share capital it may 
apply by petition to the court for an order confirming the reduction. 


119 
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Applica¬ 
tion to 
court for 
confirm¬ 
ing order, 
objections 
by credi¬ 
tors, and 
settlement 
of list of 
objecting 
creditors. 


(2) Where the proposed reduction of share capital inyolves either diminu¬ 
tion of liability in respect of unpaid share capital or the payment to any 
shareholder of any paid-up share capital, and in any other case if the court 
so directs, the following provisions shall have effect, subject nevertheless to 
the next following subsection :— 

(a) Every creditor of the company who at the date fixed by the court is 
entitled to any debt or claim which, if that date were the commence¬ 
ment of the winding up of the company, would be admissible in proof 
against the company, shall be entitled to object to the reduction: 

(b) The court shall settle a list of creditors so entitled to object, and for that 
purpose shall ascertain, as far as possible without requiring an applica¬ 
tion from any creditor, the names of those creditors and the nature 
and amount of their debts or claims, and may publish notices fixing 
a day or days within which creditors not entered on the list are to claim 
to be so entered or are to be excluded from the right of objecting to 
the reduction : 

(c) Where a creditor entered on the list whose debt or claim is not dis¬ 
charged or has not determined does not consent to the reduction, the • 
court may, if it thinks fit, dispense with the consent of that creditor, on 
the company securing payment of his debt or claim by appropriating, a 9 
the court may direct, the following amount :— 

(i) If the company admits the full amount of the debt or claim, or, though 
not admitting it, is willing to provide for it, then the full amount of the 
debt or claim ; 

(ii) If the company does not admit and is not willing to provide for the full 
amount of the debt or claim, or if the amount is contingent or not 
ascertained, then an amount fixed by the court after the like inquiry and 
adjudication as if the company were being wound up by the court. 


(3) Where a proposed reduction of share capital involves either the diminution of 
any liability in respect of unpaid share capital or the payment to any shareholder of any 
paid-up share capital, the court may, if having regard to any special circumstances of 
the case it thinks proper so to do, direct that subsection (2) of this section shall not 
apply as regards any class or any classes of creditors. 


57. —(1) The court, if satisfied, with respect to every creditor of the company who 

, under the last foregoing section is entitled to object to the reduction, that 

urdercon* either his consent to the reduction has been obtained or his debtot claim 

rming re- has been discharged or has determined, or has been secured, may make an 

uc ion order confirming the reduction on such terms and conditions as it thinks 
and powers £ t 

(2) Where the court makes any such order, it may:— 

(a) if for any special reason it thinks proper so to do, make an order 
directing that the company shall, during such period, commencing on or 
at any time after the date of the order, as is specified in the order, add 
to its name as the last words thereof the words “and reduced” ; and 


of court on 
making 
such order. 


(b) make an order requiring the company to publish as the court directs 
the reasons for reduction or such other information in regard thereto as 
the court may think expedient with a view to giving proper information 
to the public, and, if the court thinks fit, the causes which led to the 
reduction. 


(3) Where a company is ordered to add to its name the words “and reduced, 
those words shall, until the expiration of the period specified in the order, be deeme 
to be part of the name of the company. 


58. (1 j 

Registra¬ 
tion of 
order and 
minute of 
reduction. 


The registrar of companies, on production to him of an order of the c , u 
confirming the reduction of the share capital of a company, atid the e 
very to him of a copy of the order and of a minute approved by the couit, 
showing with respect to the share capital of the company, as altete Y 
the order, the amount of the share capital, the number of shares i 
which it is to be divided, and the amount of each share, and the ’ 

if any, at the date of the registration deemed to be paid up on each sna , 
shall register the order and minute. 
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(2) On the registration of the order and minute, and not before, the resolution 
for reducing share capital as confirmed by the order so registered shall take effect. 

(3) Notice of the registration shall be published in such manner as the court may 
direct. 

(4) The registrar shall certify under his hand the registration of the order and 
minute, and his certificate shall be conclusive evidence that all the requirements or this 
Act with respect to reduction of share capital have been complied with, and that the 
share capital of the company is such as is stated in the minute. 

(5) The minute when registered shall be deemed to be substituted for the corres¬ 
ponding part of the memorandum, and shall be valid and alterable as if it had been 
originally contained therein. 

(6) The substitution of any such minute as aforesaid for part of the memorandum 
of the company shall be deemed to be an alteration of the memorandum within the 
meaning of section twenty-four of this Act. 

59.—(1) In the case of a reduction of share capital a member of the company, past 
or present, shall not be liable in respect of any share to any call or contn- 
Liability of bution exceeding in amount the difference, if any, between the aiT Jount 
members in of the share as fixed by the minute and the amount paid, or the reduced 
respect of amount, if any, which is to be deemed to have been paid, on the share, as 
reduced the case may be : 

shares. Provided that if any creditor, entitled in respect of any debt or claim to 

object to the reduction of share capital, is, by reason of his ignorance of 
the proceedings for reduction, or of their nature and effect with respect to his claim, 
not entered on the list of creditors, and, after the reduction the company is unable, 
within the meaning of the provisions of this Act with respect to winding up by the 
court, to pay the amount of his debt or claim, then— 

(a) every person who was a member of the company at the date of the regis¬ 
tration of the order for reduction and minute, shall be liable to contribute 
for the payment of that debt or claim an amount not exceeding the 
amount which he would have been liable to contribute if the company 
had commenced to be wound up on the day before the said date ; and 

(b) if the company is wound up, the court, on the application of any such 
creditor and proof of his ignorance as aforesaid, may, if it thinks fit, settle 
accordingly a list of persons so liable to contribute, and make and 
enforce calls and orders on the contributories settled on the list, as if they 
were ordinary contributories in a winding up. 


(2) Nothing in this section shall affect the rights of the contributories among 
themselves. 

60. If any director, manager, secretary or other officer of the company-- 

(I) wilfully conceals the name of any creditor entitled to object to the 


Penalty on 
conceal¬ 
ment of 
name of 
creditor. 


reduction ; or 

(2) wilfully misrepresents the nature or amount of the debt or claim of any 
creditor ; or 

(3) aids, abets or is privy to any such concealment or misrepresentation as 
aforesaid, he shall be guilty of a misdemeanour. 


Variation of Shareholders’ Rights. 


61 ._(1) If in the case of a company, the share capital of which is divided into 

different classes of shares, provision is njade by the memorandum or 
Rights of articles for authorising the variation of the rights attached to any class of 
holders of shares in the company, subject to the consent of any specified proportion 

of the holders of the issued shares of that class or the sanction of a 
resolution passed at a separate meeting of the holders of those shares, and 
in pursuance of the said provision the rights attached to any such class 
of shares are at any time varied, the holders of not less in the aggregate 
than fifteen per cent, of the issued shares of that class, being persons who did not 
consent to or vote in favour of the resolution for the variation, may apply to the court 
to have the variation cancelled, and, where any such application is made, the variation 
ahall not have effect unless and until it is confirmed by the court. 

(2) An application under this section must be made within seven days after 
the date on which the consent was given or the resolution was passed, as the case may 


special 
classes of 
shares. 
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hv ri be made °/ 1 u b ? half of the shareholders entitled to make the application 
y one or more of their number as they may appoint in writing for the purpose. 

n^rcnr.^ ? n an ^i SUch a PP lication * he court, after hearing the applicant and any other 
p sons who apply to the court to be heard and appear to the court to be interested 

casl h fh a a P t P fh Cat10 "’ may> lf lC ii 3 8at f isfi f d > having regard to all the circumstances of the 
ed hv tthe Y ariai unfairly prejudice the shareholders of the class represent- 
variation 6 appIlcant ’ dlsaIlow the variation and shall, if not so satisfied, confirm the 

(4) The decision of the court on any such application shall be final. 

™ The T mpa , ny s hah within fifteen days after the making of an order fcv the 

and if°d f n V 3Uch a Ppl| ca tion forward a copy of the order to the registrar of companies 
and if default i s m a de in complying with this provision, the company and every P officer 
of the company who is in default shall be liable to a default fine. 7 

• '‘variation” in this section includes abrogation and the expres¬ 
sion varied” shall be construed accordingly. P 8 

Transfer of Shares and Debentures, Evidence of Title, &c. 

Nat„r^7 ( n r Th V hares or other interest of any member in a company shall be 

shares f P ® SOnal esta j e Y transfera hle m manner provided by the articles of the 
shares. company, and shall not be of the nature of real estate. 

its ap^opri^number: 11 3 ***** a capital sha » ^ distinguished by 

63. Notwithstanding anything in the articles of a company, it shall not be lawful 

Transfer tor the company to register a transfer of shares in or debentures of the 

company unless a proper instrument of transfer has been delivered to the 
company : 

Provided that nothing in this section shall prejudice any power of the 
company to register as shareholder or debenture holder any person to 
whom the right to any shares in or debentures of the company has been 

transmitted by operation of law. 


not to be 
registered 
except on 
produc¬ 
tion of 
instru¬ 
ment of 
transfer. 


Transfer °^, t ^ le s ^ are or other interest of a deceased member of a company 

bv nerfo. hl9 representative shall, although the personal re¬ 

nal ^reore P , ^ tatlvc ^ not himself a member of the company, be as valid as if he 

sentative' oflransfer 3 « the time of the “““tion ° f the instrument 

Reeistra ?/ t ^ ie trans ^ eror of any share or interest in a company, 

Hon of c f om P an V L sha11 enter in its register of members the name of the 

transfer at ? 2 ^ the , sarne manner and subject to the same conditions‘as if the 

request of appllCatl ° n for the entry w ere made by the transferee. 

transferor. 


66 .— 

Notice of 
refusal to 
register 
transfer. 


67.- 
Duties of 
company 
with res¬ 
pect to 

issue of 
certifi¬ 
cates. 


(!.l If a comp any refuses to register a transfer of any shares or debentures, 
wo C i° r j pa 4 ly ^ a ^» w hhin two months after the date on which the transfer 
s o ged with the company, send to the transferee notice of the refusal. 

(2) If default is made in complying with this section, the company and 
every director, manager, secretary or other officer of the company who is 

nowingly a party to the default shall be liable to a fine not exceeding 
ve pounds for every day during which the default continues. 

(1) Every company shall, within two months after the allotment of any of 
its snares, debentures, or debenture stock, and within two months after 
the date on which a transfer of any such shares, debentures, or debenture 
stock, is lodged with the company, complete and have ready for delivery 
the certificates of all shares, the debentures, and the certificates of all 
debenture stock allotted or transferred, unless the conditions of issue of 
the shares, debentures, or debenture stock otherwise provide. 


e jP ress ^ on . transfer” for the purpose of this subsection means a transfer duly 
stamped and otherwise valid, and does not include such a transfer as the company is 
tor any reason entitled to refuse to register and does not register. 
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(2) If default is made in complying with this section, the company and every 
director, manager, secretary or other officer of the company who is knowingly a party 
to the default shall be liable to a fine not exceeding five pounds for every day during 
which the default continues. 


(3) If any company on whom a notice has been served requiring the company to 
make good any default in complying with the provisions of subsection (1) of this 
section fails to make good the default within ten days after the service of the notice, 
the court may, on the application of the person entitled to have the certificates or the 
debentures delivered to him, make an order directing the company and any officer of the 
company to make good the default within such time as may be specified in the order, 
and any such order may provide that all costs of and incidental to the application shall 
be borne by the company or by any officer of the company responsible for the default. 

68. A certificate, under the common seal of the company, specifying any shares 
Certificate held by any member shall be prima facie evidence of the title of the 
to be evi- member to the shares, 
dence of 
title. 


69. The production to a company of any document which is by law sufficient 

■p . , evidence of probate of the will, or letters of administration of the estate, 

fcvi ence of cor ffi rmat i on ag executor, of a deceased person having been granted to 
° f 8 k * OI aome person shall be accepted by the company, notwithstanding anything 
prooate. - n - tg art i c i e9> a3 sufficient evidence of the grant. 

70. — (1) A company limited by shares, if so authorised by its articles, may, with 
respect to any fully paid-up shares, issue under its common seal a warrant 
stating that the bearer of the warrant is entitled to the shares therein 
specified, and may provide, by coupons or otherwise, for the payment of 
the future dividends on the shares included in the warrant. 

(2) Such a warrant as aforesaid is in this Act termed a “share warrant.” 

(3) A share warrant shall entitle the bearer thereof to the shares therein 
specified, and the shares may be transferred by delivery of the warrant. 

71. If any person falsely and deceitfully personates any owner of any share or 
interest in any company, or of any share warrant or coupon, issued in 
pursuance of this Act, and thereby obtains or endeavours to obtain any 
such share or interest or share warrant or coupon, or receives or endeavours 
to receive any money due to any such owner, as if the offender were the true 
and lawful owner, he shall be guilty of felony, and shall on conviction 
thereof be liable, at the discretion of the court, to be kept in penal servitude 

for life or for any term not less than three years. 


Issue and 
effect of 
share war 
rants to 
bearer. 


Penalty 
for per¬ 
sonation 
of share¬ 
holder. 


72.—(1) If in Scotland any person— 

(a) with intent to defraud, forges or alters, or offers, utters, disposes of, or 
puts off, knowing the same to be forged or altered, any share warrant or 
coupon, or any document purporting to be a share warrant or coupon, 
issued in pursuance of this Act; or 

(b) by means of any such forged or altered share warrant, coupon, or docu¬ 
ment, purporting as aforesaid, demands or endeavours to obtain or receive 
any share or interest in any company under this Act, or to receive any 
dividend or money payable in respect thereof, knowing the warrant, 
coupon, or document to be forged or altered ; 

he shall be guilty of felony and shall on conviction thereof be liable at the discretion of 
the court to be kept in penal servitude for life or for any term not less than three years. 

(2) If in Scotland any person without lawful authority or excuse, proof whereof 
shall lie on him— 


Offences 
in connec¬ 
tion with 
share war¬ 
rants in 
Scotland. 


(a) engraves or makes on any plate, wood, 9tone, or other material any share 
warrant or coupon purporting to be— 

(i) a share warrant or coupon issued or made by any particular company 
in pursuance of this Act; or 

(ii) a blank share warrant or coupon so issued or made ; or 

(iii) a part of such a share warrant or coupon ; or 

(b) uses any such plate, wood, stone, or other material for the making or prin¬ 
ting of any such share warrant or coupon, or of any such blank share warrant 
or coupon, or any part thereof respectively ; or 
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(c) knowingly has in his custody or possession any such plate, wood stone or 
other material ; ’ ’ 

e shall be guilty of felony, and shall on conviction thereof be liable, at the discretion 

or the court, to be kept in penal servitude for any term not exceeding fourteen years and 
not less than three years. 


Right of 
debenture 
holders 
and share¬ 
holders to 
inspect re¬ 
gister of 
debenture 
holders 
and to 
have 

copies of 
trust deed. 


Special Provisions as to Debentures. 

73. (1) Every register of holders of debentures of a company shall, except when 


- w - --- ”-1-/ vvuai 

duly closed, be open to the inspection of the registered holder of any 
such debentures, and of any holder of shares in the company, but 
subject to such reasonable restrictions as the company may in general 
meeting impose, so that not less than two hours in each day shall be allow¬ 
ed for inspection. 

For the purposes of this subsection a register shall be deemed to be 
duly closed if closed in accordance with provisions contained in the articles 
or in the debentures or, in the case of debenture stock, in the stock certifi¬ 
cates, or in the trust deed or other document securing the debentures or 

debenture stock, during such period or periods, not exceeding in the whole 
thirty days in any year as may be therein specified. 

(2) Every registered holder of debentures and every holder of shares 
in a company may require a copy of the register of the holders of deben¬ 
tures of the company or any part thereof on payment of sixpence for every 
hundred words required to be copied. 


(3) A copy of any trust deed for securing any issue of debentures shall be for¬ 
warded to every holder of any such debentures at his request on payment in the case 

of a printed trust deed of the sum of one shilling or such less sum as may be prescribed 
by the company, or, where the trust deed has not been printed, on payment of sixpence 
for every hundred words required to be copied. 

(4) If inspection is refused, or a copy is refused or not forwarded, the company 
and every officer of the company who is in default shall be liable to a fine not exceeding 
five pounds, and further shall be liable to a default fine of two pounds. 

(5) Where a company is in default as aforesaid, the court may by order compel an 
immediate inspection of the register or direct that the copies required shall be sent to 
the person requiring them. 


74. A condition contained in any debentures or in any deed for securing any 

Perpetual debentures, whether issued or executed before or after the commencement 
deben- ^ ct * not be invalid by reason only that the debentures are 

tures. thereby made irredeemable or redeemable only on the happening of a 

contingency, however remote, or on the expiration of a period, however 
long, any rule of equity to the contrary notwithstanding. 

75. (1) Where either before or after the commencement of this Act a company 
Power to bas redeemed any debentures previously issued, then— 

unless any provision to the contrary, whether express or implied, is 
contained in the articles or in any contract entered into by the 
company ; or 

unless the company has, by passing a resolution to that effect or 
by some other act, manifested its intention that the debentures shall 
be cancelled, 

the company shall have, and shall be deemed always to have had, power to re-issue the 
debentures, either by re-issuing the same debentures or by issuing other debentures in 
their place. 


re-issue re¬ 
deemed 
deben¬ 
tures in 
certain 
cases. 


(a) 


(b) 


(2) On a re-issue of redeemed debentures the person entitled to the debentures 
shall have, and shall be deemed always to have had, the same priorities as if the deben¬ 
tures had never been redeemed. 

(3) Where a company has power to re-issue debentures which have been redeemed, 
particulars with respect to the debentures which can be so re-issued shall be included in 
every balance sheet of the company. 

(4) Where a company has either before or after the passing of this Act deposited, 
any of its debentures to secure advances from time to time on current account or other¬ 
wise, the debentures shall not be deemed to have been redeemed by reason only of the 
account of the company having ceased to be in debit whilst the debentures remained so 
deposited. 
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(5) The re-lssue of a debenture or the issue of another debenture in its place under 
the power by this section given to, or deemed to have been possessed by, a company, 
whether the re-i9sue or issue was made before or after the passing of thi9 Act shall be 
treated as the issue of a new debenture for the purposes of stamp duty, but it shall not 
be so treated for the purposes of any provision limiting the amount or number of deben¬ 
tures to be issued: 


Provided that any person lending money on the security of a debenture re-issued 
under this section which appears to be duly stamped may give the debenture in evidence 
in any proceedings for enforcing his security without payment of the stamp duty or any 
penalty in respect thereof, unless he had notice or, but for his negligence, might have 
discovered, that the debenture was not duly stamped, but in any such case the company 
shall be liable to pay the proper stamp duty and penalty. 

(6) Where any debentures which have been redeemed before the date of the 
commencement of this Act are re-issued subsequently to that date, the re-issue of the 
debentures shall not prejudice any right or priority which any person would have had 
under or by virtue of any mortgage or charge created before the date of the commence¬ 
ment of this Act, if section one hundred and four of the Companies (Consolidation) Act, 
1908, as originally enacted, had been enacted in this Act instead of this section. 

76. A contract with a company to take up and pay for any debentures of the 
Specific company may be enforced by an order for specific performance, 
perfor¬ 
mance of 
contracts 
to subscri¬ 
be for de¬ 
bentures. 


77. It is hereby declared that, notwithstanding anything contained in the statute 
Validity of the Scots Parliament of 1696, chapter twenty-five, debentures to bearer 
of deben- issued in Scotland are valid and binding according to their terms, 
tures to 
bearer in 
Scotland. 


78.— (1) Where, in the case of a company registered in England, either a receiver 
is appointed on behalf of the holders of any debentures of the company 
secured by a floating charge, or possession is taken by or on behalf of those 
debenture holders of any property comprised in or subject to the charge, 
then, if the company is not at the time in course of being wound up, the 
debts which in every winding-up are under the provisions of Part V. of this 
Act relating to preferential payments to be paid in priority to all other debts, 
shall be paid out of any assets coming to the hands of the receiver or other 
person taking possession a9 aforesaid in priority to any claim for principal or 
priority to interest in respect of the debentures. 

claims (2) The periods of time mentioned in the said provisions of Part V. of 

under the t hi 9 A ct s hall be reckoned from the date of the appointment of the receiver 
charge. or Q f possession being taken as aforesaid as the case may be. 

(3) Any payments made under this section shall be recouped as far as may be out 
of the assets of the company available for payment of general creditors. 


Payment 
of certain 
debts out 
of assets 
subject to 
floating 
charge in 


PART III. 


Registration of Charges. 

Registration of Charges with Registrar of Companies. 

79.—(1) Subject to the provisions of this Part of this Act, every charge created after 
the fixed date by a company registered in England and being a charge to 
_ . which this section applies shall, so far as any security on the company’s 

Kegistra- proper ty or undertaking is conferred thereby, be void against the liquidator 

tion or anc j any cre ditor of the company, unless the prescribed particulars of the 

charges charge, together with the instruments, if any, by which the charge is created 

created ny QT ev jd e nced, are delivered to or received by the registrar of companies for 

registration in manner required by this Act within twenty-one days after the 
date of its creation, but without prejudice to any contract or obligation for 
repayment of the money thereby secured, and when a charge becomes void 
under this section the money secured thereby shall immediately become 
payable. 


companies 

registered 

in Eng¬ 
land. 
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(2) This section applies to the following charges :— 

(a) a charge for the purpose of securing any issue of debentures; 

(b) a charge on uncalled share capital of the company ; 

(c) a charge created or evidenced by an instrument which, if executed by an 
individual, would require registration as a bill of sale; 

(d) a charge on land, wherever situate, or any interest therein; 

(e) a charge on book debts of the company ; 

(f) a floating charge on the undertaking or property of the company; 

(g) a charge on calls made but not paid; 

(h) a charge on a ship or any share in a ship ; 

(i) a charge on goodwill, on a patent or a licence under a patent, on a trade* 
mark or on a copyright or a licence under a copyright. 

(3) In the case of a charge created out of the United Kingdom comprising solely 
property situate outside the United Kingdom, the delivery to and the receipt by the regis- 
trar of a copy verified in the prescribed manner of the instrument by which the charge is 
created or evidenced shall have the same effect for the purposes of this section as the 
delivery and receipt of the instrument itself, and twenty-one days after the date on which 
the instrument or copy could, in due course of post, and if despatched with due dili¬ 
gence, have been received in the United Kingdom, shall be substituted for twenty-one 
days after the date of the creation of the charge, as the time within which the particulars 
and instrument or copy are to be delivered to the registrar. 

(4) Where a charge is created in the United Kingdom but comprises property 
outside the United Kingdom, the instrument creating or purporting to create the 
charge may be sent for registration under this section notwithstanding that further 
proceedings may be necessary to make the charge valid or effectual according to the 
law of the country in which the property is situate. 

(5) Where a charge comprises property situate in Scotland or Northern Ireland 
and registration in the country wheTe the property is situate is necessary to make the 
charge valid or effectual according to the law of that country, the delivery to and the 
receipt by the registrar of a copy verified in the prescribed manner of the instrument 
by which the charge is created or evidenced, together with a certificate in the prescribed 
form stating that the charge was presented for registration in Scotland or Northern 
Ireland, as the case may be, on the date on which it was so presented shall, for the 
purposes of this section, have the same effect as the delivery and receipt of the 
instrument itself. 

i- WIi ere a negotiable instrument has been given to secure the payment of any 

book debts of a company, the deposit of the instrument for the purpose of securing an 

advance to the company shall not for the purposes of this section be treated as a charge 
on those book debts. 

(7) The holding of debentures entitling the holder to a charge on land shall not 
for the purposes of this section be deemed to be an interest in land. 

(8) Where a series of debentures containing, or giving by the reference to any 
other instrument, any charge to the benefit of which the debenture holders of that 

series are entitled pari passu is created by a company, it shall for the purposes of this 
section be sufficient if there are delivered to or received by the registrar within twenty- 
one days after the execution of the deed containing the charge or, if there is no such 
deed, after the execution of any debentures of the series, the following particulars!—. 

(a) the total amount secured by the whole series; and 

(b) the dates of the resolutions authorising the issue of the series and the 

date of the covering deed, if any, by which the security is created or 

defined; and 

(c) a general description of the property charged; and 

(d) the names of the trustees, if any, for the debenture holders; • , 

together with the deed containing the charge, or, if there is no such deed, one of the 
debentures of the series : 

Provided that, where more than one issue is made of debentures in the series, 

there shall be sent to the registrar for entry in the register particulars of the date and 
amount of each issue, but an omission to do this shall not affect the validity of the 
debentures issued. 
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(9) Where any commission, allowance, or discount has been paid or made either 
directly or indirectly by a company to any person in consideration of his subscribing 
or agreeing to subscribe, whether absolutely or conditionally, for any debentures of the 
company, or procuring or agreeing to procure subscriptions, whether absolute or condi¬ 
tional, for any such debentures, the particulars required to be sent for registration under 
this section shall include particulars as to the amount or rate per cent, of the commission, 
discount, or allowance so paid or made, but omission to do this shall not affect the 
validity of the debentures issued : 

Provided that the deposit of any debentures as security for any debt of the com¬ 
pany shall not for the purposes of this subsection be treated as the issue of the deben¬ 
tures at a discount. 

(10) In this Part of this Act— 

(a) the expression “charge” includes mortgage ; 

(b) the expression “the fixed date” means in relation to the charges specified 
in paragraphs (a) to (f), both inclusive, of subsection (2) of this section, 
the first day of July, nineteen hundred and eight, and in relation to the 
charges specified in paragraphs (g) to (i), both inclusive, of the said sub¬ 
section, the commencement of this Act. 

80. —(1) It shall be the duty of a company to send to the registrar of companies for 

registration the particulars of every charge created by the company and of 
Duty of the issues of debentures of a series, requiring registration under the last 
company to foregoing section, but registration of any such charge may be effected on 
register the application of any person interested therein. 

charge ® (2) Where registration is effected on the application of some person 

created by other than the company, that person shall be entitled to recover from the 
company. company the amount of any fees properly paid by him to the registrar on 

the registration. 

(3) If any company makes default in sending to the registrar for registration the 
particulars of any charge created by the company, or of the issues of debentures of a 
series, requiring registration as aforesaid, then, unless the registration has been effected 
on the application of some other person, the company and every director, manager, 
secretary or other person, who is knowingly a party to the default shall be liable to a 
fine not exceeding fifty pounds for every day during which the default continues. 

81. —(1) Where after the commencement of this Act a company registered in 

England acquires any property which is subject to a charge of any such 
Duty of kind as would, if it had been created by the company after the acquisition 

company to of the property, have been required to be registered under this Part of 
register this Act, the company shall cause the prescribed particulars of the charge, 

charges together with a copy (certified in the prescribed manner to be a correct 

existing on copy) of the instrument, if any, by which the charge was created or is 
property evidenced, to be delivered to the registrar of companies for registration in 
acquired. manner required by this Act within twenty-one days after the date on 

which the acquisition is completed : 

Provided that, if the property is situate and the charge was created outside Great 
Britain, twenty-one days after the date on which the copy of the instrument could in 
due course of po9t, and if despatched with due diligence, have been received in the 
United Kingdom shall be substituted for twenty-one days after the completion of the 
acquisition as the time within which the particulars and the copy of the instrument are 
to be delivered to the registrar. 

(2) If default is made in complying with this section, the company and every officer 
of the company who is in default shall be liable to a default fine of fifty pounds. 

82. —(1) The registrar of companies shall keep, with respect to each company, a 

register in the prescribed form of all the charges requiring registration 
Register of under this Part of this Act, and shall, on payment of the prescribed fee, enter 
charges to in the register with respect to such charges the following particulars:— 
be kept by (a) 

in the case of a charge to the benefit of which the holders of a 
registrar ot se ries of debentures are entitled, such particulars as are specified in sub- 
companies. seC ti on (8) of section seventy-nine of this Act; 

(b) in the case of any other charge— 

(i) if the charge is a charge created by the company, the date of its creation, 
and if the charge was a charge existing on property acquired by the 
company, the date of the acquisition of the property ; and 
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(ii) the amount secured by the charge ; and 

(iii) short particulars of the property charged ; and 

(iv) the persons entitled to the charge. 


(2) The registrar shall give a certificate under his hand of the registration of any 
charge registered in pursuance of this Part of this Act, stating the amount thereby 
secured, and the certificate shall be conclusive evidence that the requirements of this 
l art of this Act as to registration have been complied with. 

(3) The register kept in pursuance of this section shall be open to inspection by any 
person on payment of the prescribed fee, not exceeding one shilling for each inspection. 

(4) The registrar shall keep a chronological index, in the prescribed form and with 
the prescribed particulars, of the charges entered in the register. 

83.—(1) The company shall cause a copy of every certificate of registration given 
Endorse- under the last foregoing section to be endorsed on every debenture or certi- 
ment of ficate of debenture stock which is issued by the company, and the payment 
certificate °* w hich is secured by the charge so registered : 


of registra¬ 
tion on 
deben¬ 
tures. 


Provided that nothing in this subsection shall be construed as requiring 
a company to cause a certificate of registration of any charge so given to be 
endorsed on any debenture or certificate of debenture stock issued by the 
company before the charge was created. 


(2) If any person knowingly and wilfully authorises or permits the delivery of any 
debenture or certificate of debenture stock which under the provisions of this section is 
required to have endorsed on it a copy of a certificate of registration without the copy 
being so endorsed upon it. he shall, without prejudice to any other liability, be liable to 
a fine not exceeding one hundred pounds. 


i he registrar of companies may, on evidence being given to his satisfaction 
that the debt for which any registered charge was given has been paid or 
satisfied, order that memorandum of satisfaction be entered on the register, 
and shall if required furnish the company with a copy thereof. 

The court, on being satisfied that the omission to register a charge within the 
R time required by this Act, or that the omission or misstatement of any 

ectifica- particular with respect to any such charge or in a memorandum of satisfac¬ 
tion or tion, was accidental, or due to inadvertence or to some other sufficient 
register or cause, or is not of a nature to prejudice the position of creditors or share- 
c arges. holders of the company, or that on other grounds it is just and equitable to 

grant relief, may, on the application of the company or any person interested, 
and on such terms and conditions as seem to the court just and expedient, order that 

the time for registration shall be extended, or, as the case may be, that the omission or 
misstatement shall be rectified. 


84. 
Entry of 
satisfac¬ 
tion. 

85. 



Registra¬ 
tion of 
enforce¬ 
ment of 
security. 


(1) If any person obtains an order for the appointment of a receiver or 
manager of the property of a company, or appoints such a receiver or 
manager under any powers contained in any instrument, he shall within 
seven days from the date of the order or of the appointment under the 
said powers give notice of the fact to the registrar of companies, and the 
registrar shall, on payment of the prescribed fee, enter the fact in the 
register of charges. 


(2) Where any person appointed receiver or manager of the property of a company 
under the powers contained in any instrument ceases to act as such receiver or manager, 
he shall, on so ceasing, give the registrar of companies notice to that effect, and the 
registrar shall enter the notice in the register of charges. 

, , ^ ^ any person makes default in complying with the requirements of this section 

e shall be liable to a fine not exceeding five pounds for every day during which the 
default continues. 7 


Provision as to Company's Register of Charges and as to Copies of Instruments creating Charges . 

87. Every company shall cause a copy of every instrument creating any charge 
Copies of requiring registration under this Part of this Act to be kept at the registered 
instru- office of the company : 

ments Provided that, in the case of a series of uniform debentures, a copy of 

creating one debenture of the series shall be sufficient. 

charges to 

be kept by 

company. 
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Com* 
pany’s re¬ 
gister of 
charges. 


(1) Every limited company shall keep at the registered office of the company 
register of charges and enter therein all charges specifically nnecting 


a 


property of the company and all floating charges on the undertaking or any 
property of the company, giving in each case a short description of the 
property charged, the amount of the charge, and, except in the case or 
securities to bearer, the names of the persons entitled thereto. 


(2) If any director, manager, or other officer of the company knowingly and 
wilfully authorises or permits the omission of any entry required to be made in 
pursuance of this section, he shall be liable to a fine not exceeding fifty pounds. 

(1) The copies of instruments creating any charge requiring registration under 
this Part of this Act with the registrar of companies, and the register of 
charges kept in pursuance of the last foregoing section, shall be open 
during business hours (but subject to such reasonable restrictions as the 
company in general meeting may impose, so that not less than two hours 
in each day shall be allowed for inspection) to the inspection of any 
creditor or member of the company without fee, and the register of 
charges shall also be open to the inspection of any other person on payment 
of such fee, not exceeding one shilling for each inspection, as the company 
may prescribe. 

(2) If inspection of the said copies or register is refused, any officer 
of the company refusing inspection, and every director and manager 
of the company authorising or knowingly and wilfully permitting the 
refusal, shall be liable to a fine not exceeding five pounds, and a further 
fine not exceeding two pounds for every day during which the refusal 

continues. 

(3) If any such refusal occurs in relation to a company registered in England, the 
court may by order compel an immediate inspection of the copies or register. 

Application of Part III. to Companies incorporated outside England. 

90. The provisions of this Part of this Act shall extend to charges on property in 


89.- 

Right to 
inspect 
copies of 
instru¬ 
ments 
creating 
mortgages 
and 

charges 
and com¬ 
pany’s re¬ 
gister of 
charges. 


Applica 
tion of 
Part III. 
to charges 
created 
and pro¬ 
perty sub¬ 
ject to 
charge 
acquired 
by com¬ 
pany in¬ 
corporat¬ 
ed outside 
England. 


England which are created, and to charges on property in England which 
is acquired, after the commencement of this Act by a company (whether a 
company within the meaning of this Act or. not) incorporated outside 
England which has an established place of business in England. 


Transitional Provision as to matters required to be registered under this Act, 

but not under former Acts. 


91.—(1) It shall be the duty of a company within six months after the corn- 
provision mencement of this Act to send to the registrar of companies for registra¬ 
tion the prescribed particulars of— 

(a) any charge created by the company before the date of the commence¬ 
ment of this Act and remaining unsatisfied at that date, which would 
have been required to be registered under the provisions of paragraphs 
(g), (h) and (i) of subsection (2) of section seventy-nine of this Act or 
under the provisions of section ninety of this Act, if the charge had been 
created after the commencement of this Act; and 


as to 
charges 
created, 
and 

charges on 
property 
acquired, 
by com¬ 
pany 
before 
commence 
ment of 
Act. 


(b) any charge to which any property acquired by the company before the 
commencement of this Act is subject and which would have been re¬ 
quired to be registered under the provisions of section eighty-one of 
this Act or under the provisions of section ninety of this Act, if the 
property had been acquired after the commencement of this Act. 


(2) The registrar, on payment of the prescribed fee, shall enter the said parti¬ 
culars on the register kept by him in pursuance of this Part of this Act. 
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(3) If a company fails to comply with this section, the company and every 
director, manager, secretary or other officer of the company, or other person who is 
knowingly a party to the default shall be liable to a fine not exceeding fifty pounds for 
every day during which the default continues : 

Provided that the failure of the company shall not prejudice any rights which any 
person in whose favour the charge was made may have thereunder. 

(4) For the purposes of this section the expression “company” includes a company 
(whether a company within the meaning of this Act or not) incorporated outside 
England which has an established place of business in England. 

PART IV. 

Management and Administration. 

Registered Office and Name. 

92. —(1) A company shall, as from the day on which it begins to carry on business 

or as from the twenty-eighth day after the date of its incorporation, which' 
Registered ever * 9 t * le earlier, have a registered office to which all communications and 
office of notices may be addressed. 

company. (2) Notice of the situation of the registered office, and of any change 

therein, shall be given within twenty-eight days after the date of the in- 
corporation of the company or of the change, as the case may be, to the registrar of 
companies, who shall record the same. 

The inclusion in the annual return of a company of a statement as to the address of 
its registered office shall not be taken to satisfy the obligation imposed by this subsection. 

(3) If default is made in complying with this section, the company and every 
officer of the company who is in default shall be liable to a default fine. 

93. —(1) Every company— 

(a) shall paint or affix, and keep painted or affixed, its name on the outside 
of every office or place in which its business is carried on, in a conspi' 
cuous position, in letters easily legible ; 

(b) shall have its name engraven in legible characters on its seal; 

(c) shall have its name mentioned in legible characters in all notices, 
advertisements, and other official publications of the company, and in 
all bills of exchange, promissory notes, endorsements, cheques, and 
orders for money or goods purporting to be signed by or on behalf of 
the company, and in all bills of parcels, invoices, receipts, and letters of 
credit of the company. 

(2) If a company does not paint or affix its name in manner directed by this Act, 
the company and every officer of the company who is in default shall be liable'to a fine 
not exceeding five pounds, and if a company does not keep its name painted or affixed in 
manner so directed, the company and every officer of the company who is in default shall 
be liable to a default fine. 

(3) If a company fails to comply with paragraph (b) or paragraph (c) of subjection 
(1) of this section, the company shall be liable to a fine not exceeding fifty pounds. 

(4) If a director, manager, or officer of a company, or any person on its behalf- 

la) uses or authorises the use of any seal purporting to be a seal of the 
company whereon its name is not so engraven as aforesaid ; or 

(b) issues or authorises the issue of any notice, advertisement, or other 
official publication of the company, or signs or authorises to be signe 3 
on behalf of the company any bill of exchange, promissory note, endorse' 
ment, cheque, or order for money or goods, wherein its name is no 
mentioned in manner aforesaid ; or 

(c) issues or authorises the issue of any bill of parcels, invoice, receipt, or 
letter of credit of the company, wherein its name is not mentioned l 
manner aforesaid ; 

he shall be liable to a fine not exceeding fifty pounds, and shall further be personally 
liable to the holder of the bill of exchange, promissory note, cheque, or order for money 
or goods, for the amount thereof, unless it is duly paid by the company. 


Publica¬ 
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Restrictions on Commencement of Business. 

94.—(1) Where a company having a share capital has issued a prospectus inviting 
the public to subscribe for its shares, the company shall not commence any 
business or exercise any borrowing powers unless— 

(a) shares held subject to the payment of the whole amount thereof in cash 
have been allotted to an amount not less in the whole than the minimum 
subscription ; and 

(b) every director of the company has paid to the company, on each of 
the shares taken or contracted to be taken by him and for which he 
is liable to pay in cash, a proportion equal to the proportion payable on 
application and allotment on the shares offered for public subscription ; 
and 

(c) there has been delivered to the registrar of companies for registration 
a statutory declaration by the secretary or one of the directors, in the 
prescribed form, that the aforesaid conditions have been complied 
with. 

(2) Where a company having a share capital has not issued a prospectus inviting 
the public to subscribe for its shares, the company shall not commence any business 
or exercise any borrowing powers, unless— 

(a) there has been delivered to the registrar of companies for registration 
a statement in lieu of prospectus ; and 

(b) every director of the company has paid to the company, on each of 
the shares taken or contrated to be taken by him and for which he is 
liable to pay in cash, a proportion equal to the proportion payable on 
application and allotment on the shares payable in cash ; and 

(c) there has been delivered to the registrar of companies for registration a 
statutory declaration by the secretary or one of the directors in the 
prescribed form that paragraph (b) of this subsection has been complied 
with. 

(3) The registrar of companies shall, on the delivery to him of the said statutory 
declaration, and, in the case of a company which is required by this section to deliver a 
statement in lieu of prospectus, of such a statement, certify that the company is entitled 
to commence business, and that certificate shall be conclusive evidence that the company 
is so entitled. 

(4) Any contract made by a company before the date at which it is entitled to 
commence business shall be provisional only, and shall not be binding on the company 
until that date, and on that date it shall become binding. 

(5) Nothing in thi3 section shall prevent the simultaneous offer for subscription 
or allotment of any shares and debentures or the receipt of any money payable on 
application for debentures. 

(6) If any company commences business or exercises borrowing powers in contra¬ 
vention of this section, every person who is responsible for the contravention shall, 
without prejudice to any other liability, be liable to a fine not exceeding fifty pounds for 
every day during which the contravention continues. 

(7) Nothing in this section shall apply to— 

(a) a private company ; or 

(b) a company registered before the first day of January, nineteen hundred 
and one ; or 

(c) a company registered before the first day of July, nineteen hundred 
and eight, which has not issued a prospectus inviting the public to 
subscribe for its shares. 

Register of Members. 

95.—(1) Every company shall keep in one or more books a register of its members, 

and enter therein the following particulars :— 

Register of (a) The names and addresses, and the occupation, if any, of the numbers 
members, and in the case of a company having a share capital a statement of the’ 

shares held by each member, distinguishing each share by its number, and 

of the amount paid or agreed to be considered as paid on the shares of 

each member ; 
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(b) The date at which each person was entered in the register as a 
member ; 

(c) The date at which any person ceased to be a member : 

Provided that where the company has converted any of its shares into stock and 
given notice of the conversion to the registrar of companies, the register shall show the 
amount of stock held by each member instead of the amount of shares and the parti¬ 
culars relating to shares specified in paragraph (a) of this subsection. 

(2) If default is made in complying with this section, the company and every officer 
of the company who is in default shall be liable to a default fine. 


96.—(1) Every company having more than fifty members shall, unless the register 
Index of of members is in such a form as to constitute in itself an index, keep an 
members index of the names of the members of the company and shall, within 
of com- fourteen days after the date on which any alteration is made in the register 
pany. of members, make any necessary alteration in the index. 

(2) The index, which may be in the form of a card index, shall in respect of each 
member contain a sufficient indication to enable the account of that member in the 
register to be readily found. 

# 

(3) If default is made in complying with this section, the company and every officer 
of the company who is in default shall be liable to a default fine. 


97. —(1) On the issue of a share warrant the company shall strike out of its register 
Provisions of members the name of the member then entered therein as holding the 
as to en- shares specified in the warrant as if he had ceased to be a member, and shall 
tries in re- enter in the register the following particulars, namely :— 

gister in (a) The fact of the issue of the warrant ; 

relation to (b) A statement of the shares included in the warrant, distinguishing each 
share share by its number ; and 

warrants, (c) The date of the issue of the warrant. 

(2) The bearer of a share warrant shall, subject to the articles of the company, be 
entitled, on surrendering it for cancellation, to have his name entered as a member in the 
register of members. 

(3) The company shall be responsible for any loss incurred by any person by 
reason of the company entering in the register the name of a bearer of a share warrant in 
respect of the shares therein specified without the warrant being surrendered and 
cancelled. 

(4) Until the warrant is surrendered, the particulars specified in subsection (1) 
of this section shall be deemed to be the particulars required by this Act to be entered in 
the register of members, and, on the surrender, the date of the surrender must be 
entered. 

(5) Subject to the provisions of this Act, the bearer of a share warrant may, if tbe 
articles of the company so provide, be deemed to be a member of the company within 
the meaning of this Act, either to the full extent or for any purposes defined in the 
articles. 

98. —(1) The register of members, commencing from the date of the registration of 
the company, and the index of the names of members, shall be kept at t 
registered office of the company, and except when the register * s . ° 9 ® 
under the provisions of this Act, shall during business hours (subject 
such reasonable restrictions as the company in general meeting may impos , 
so that not less than two hours in each day be allowed for inspection! 

open to the inspection of any member without charge and of any other person on P ^ 
ment of one shilling, or such less sum as the company may prescribe, for each inspec 

(2) Any member or other person may require a copy of the register, or 
thereof, on payment of sixpence, or such less sum as the company may P resC » 
for every hundred words or fractional part thereof required to be copied. 

The company shall cause any copy so required by any person to be 
that person within a period of ten days commencing on the day next after 
on which the requirement is received by the company. , 

(3) If any inspection required under this section is refused or if any copy require 
under this section is not sent within the proper period, the company an ^ 
officer of the company who is in default shall be liable in respect of each offence 

not exceeding two pounds, and further to a default fine of two pounds. 
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(4) In the case of any such refusal or default, the Court may by order compel 
an immediate inspection of the register and index or direct that the copies required shall 
be sent to the persons requiring them. 

99. A company may, on giving notice by advertisement in some newspaper 

Power to circulating in the district in which the registered office of the company 
close is situate, close the register of members for any time or times not exceeding 

register. in the whole thirty days in each year, 

100. —(1) If— 

Power of (a) the name of any person is, without sufficient cause, entered in or omitted 
Court to from the register of members of a company ; or 

rectify (b) default is made or unnecessary delay takes place in entering on the 
register. register the fact of any person having ceased to be a member ; 

the person aggrieved, or any member of the company, or the company, may apply to the 
Court for rectification of the register. 

(2) Where an application is made under this section, the Court may either refuse 
the application or may order rectification of the register and payment by the company of 
any damages sustained by any party aggrieved. 

' (3) On an application under this section the Court may decide any question rela¬ 

ting to the title of any p-erson who is a party to the application to have his name entered 
in or omitted from the register, whether the question arises between members or alleged 
members, or between members or alleged members on the one hand and the company on 
the other hand, and generally may decide any question necessary or expedient to be 
decided for rectification of the register. 

(4) In the case of a company required by this Act to send a list of its members to 
the registrar of companies, the Court, when making an order for rectification of the 
register, shall by its order direct notice of the rectification to be given to the registrar. 

101. No notice of any trust, expressed, implied, or constructive, shall be entered 
Trusts not on the register, or be receivable by the registrar, in the case of companies 
to be ea« registered in England. 

tered on 
register in 
England. 

102. The register of members shall be prima facie evidence of any matters by this 
Register to Act directed or authorised to be inserted therein. 

be evi¬ 
dence. 

Dominion Register. 

103. —(1) A company having a share capital whose objects comprise the transaction 
of business in any part of His Majesty’s dominions outside Great Britiain, 
the Channel Islands, or the Isle of Man may cause to be kept in any such 
part of His Majesty’s dominions in which it transacts business a branch 
register of members resident in that part (in this Act called a “dominion 
register’ 


Power for 
company 
to keep 
dominion 
register. 




(2) The company shall give the registrar of companies notice of the 
situation of the office where any dominion register is kept and of any change 
in its situation, and if it is discontinued of its discontinuance, and any such notice shall 
be given within fourteen days of the opening of the office or of the change or discon¬ 
tinuance, as the case may be. 


(3) If default is made in complying with subsection (2) of this section, the com¬ 
pany and every officer of the company who is in default shall be liable to a default fine. 

(4) References to a colonial register occuring in any articles registered before the 
commencement of this Act shall be construed as references to a dominion register. 

104.—(1) A dominion register shall be deemed to be part of the company’s register 
of members (in this and the next following section called “the principal register”). 

(2) It shall be kept in the same manner in which the principal register is by this 
Regula- Act required to be kept, except that the advertisement before closing the 
tions as to register shall be inserted in some newspaper circulating in the district 
dominion where the dominion register is kept, and that any competent court in that 
register. part of His Majesty’s dominions where the register is kept may exercise 
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the same jurisdiction of rectifying the register as is under this Act exerciseable by the 
court, and that the offences of refusing inspection or copies of a dominion register 
and of authorising or permitting the refusal may be prosecuted summarily before* 
any tribunal having summary criminal jurisdiction in that part of His Majesty’s 
dominions. 

(3) The company shall transmit to its registered office a copy of every entry 
in its dominion register as soon as may be after the entry is made, and shall cause to 
be kept at its registered office, duly entered up from time to time, a duplicate of its 
dominion register. 

Every such duplicate shall, for all the purposes of this Act, be deemed to be 
part of the principal register. 

(4) Subject to the provisions of this section with respect to the duplicate register 
the shares registered in a dominion register shall be distinguished from the shares regis- 
tered in the principal register, and no transaction with respect to any shares registered 
in a dominion register shall, during the continuance of that registration, be registered 
in any other register. 

(5) A company may discontinue to keep a dominion register, and thereupon all 
entries in that register shall be transferred to some other dominion register kept by 
the company in the same part . ot His Majesty’s dominions, or to the principal 
register. 

(6) Subject to the provisions of this Act, any company may, by its articles, make 
such provisions as it may think fit respecting the keeping of dominion registers. 

(7) If default is made in complying with subsection (3) of this section, the 
company and every officer of the company who is in default shall be liable to a 
default fine. 


105. An instrument of transfer of a share registered in a dominion register, other 
Stamp than such a register kept in Northern Ireland, shall be deemed to be a 

duties in transfer of property situate out of the United Kingdom, and, unless exe- 

case of cuted in any part of the United Kingdom, shall be exempt from stamp duty 
shares reg- chargeable in Great Britain, 
istered in 
dominion 
registers. 


106.—(1) The Foreign Jurisdiction Act, 1890, shall have effect as if the last three 

foregoing sections of this Act were included among the enactments which 

by virtue of section five of that Act may be applied by Order in Council 
to foreign countries in which for the time being His Majesty has juns- 
diction. 
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(2) His Majesty may by Order in Council direct that the said sections, 
including any enactments for the time being in force amending or sub¬ 
stituted for those sections, shall extend with or without any exceptions, 
adaptations or modifications specified in the Order, to any territories under 
His Majesty’s protection to which those sections cannot be extended 
the Foreign Jurisdiction Act, 1890, as amended by subsection ( 1 ) of this 


section. 


His Majesty may by Order in Council revoke or vary any Order made under this 
subsection. 

107*—(1) If by virtue of the law in force in any part of His Majesty’s Dominions 

outside Great Britain companies incorporated under that law have P°^®_ 

keep in Great Britain branch registers of their members resident in 

Britain, His Majesty may by Order in Council direct that sections n ^ 
eight and one hundred of this Act shall, subject to any modification ^ 
adaptations specified in the Order, apply to and in relation to any ^ 
branch registers kept in Great Britain as they apply to and in tela 
the registers of companies within the meaning of this Act. f 

(2) For the purposes of this section, the expression “His 
Dominions” includes any territory which is under His Majesty s pro n 
or in respect of which a mandate under the League of Nations 
accepted by His Majesty. * 


Provisions 
as to 
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Annual Return. 


108.—(1) Every company having a share capital shall once at least in every year 
Annual make a return containing a list of all persons who, on the fourteenth day 

after the first or only ordinary general meeting in the year, are members of 
f ur , °. the company, and of all persons who have ceased to be members since the 
oe made oy date Q £ ^ i a9t re turn or,in the case of the first return, of the incorporation 

having a of the company. . 

share (2) The list must state the names, addresses, and occupations of all the 

capital. past and present members therein mentioned, and the number of shares 

held by each of the existing members at the date of the return, specifying 
shares transferred 9ince the date of the last return or, in the case of the first return, of 
the incorporation of the company by persons who are still members and have ceased to 
be members respectively and the dates of registration of the transfers, and, if the names 
therein are not arranged in alphabetical order, must have annexed to it an index 
sufficient to enable the name of any person in the list to be readily found ; 


Provided that, where the company has converted any of its shares into stock and 
given notice of the conversion to the registrar of companies, the list must state the 
amount of stock held by each of the existing members insteaed of the amount of shares 
and the particulars relating to shares hereinbefore required. 

(3) The return must also state the address of the registered office of the company 
and must contain a summary distinguishing between shares issued for cash and 
shares issued as fully or partly paid up otherwise than in cash, and specifying the 
following particulars :— 


(a) The amount of the share capital of the company, and the number of 

the shares into which it is divided ; . 

(b) The number of shares taken from the commencement of the company 
up to the date of the return ; 

(c) The amount called up on each share ; 

(d) The total amount of calls received ; 

(e) The total amount of calls unpaid ; 

(f) The total amount of the sums, if any, paid by way of commission in 
respect of any shares or debentures ; 

(g) Particulars of the discount allowed on the issue of any shares issued 
at a discount, or of so much of that discount as has not been written 
off at the date on which the return is made ; 

(h) The total amount of the sums, if any, allowed by way of discount in 
respect of any debentures, since the date of the last return ; 

(i) The total number of shares forfeited ; 

(k) The total amount of shares for which share warrants are outstanding at 
the date of the return ; 

(l) The total amount of share warrants issued and surrendered respectively 
since the date of the last return ; 

(m) The number of shares comprised in each share warrant ; 

(n) All such particulars with respect to the persons who at the date of the 
return are the directors of the company as are by this Act required to be 
contained with respect to directors in the register of the directors of a 
company ; 

(o) The total amount of the indebtedness of the company in respect of all 
mortgages and charges which are required (or, in the case of a company 
registered in Scotland, which, if the company had been registered 
in England would be required to be registered with registrar of 
companies under this Act, or which would have been required so to be 
registered if created after the first day of July, nineteen hundred and 
eight. 

(4) The return shall be in accordance with the form set out in the Sixth Schedule 
to this Act, or as near thereto as circumstances admit. 

(5) In the case of a company keeping a dominion register, the particulars of the 
entries in that register shall, so far as they relate to matters which are required to be 
stated in the return, be included in the return made next after copies of those entries are 
received at the registered office of the company. 


109.—(1) Every company not having a share capital shall once at least in every 
calendar year make a return stating— 


121 
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the address of the registered office of the company ; 

all such particulars with respect to the persons who at the date of the 
return are the directors of the company as are by this Act required to 
be contained with repect to directors in the register of directors of a 
company. 

capital. (2) There shall be annexed to the return a statement containing 

particulars of the total amount of the indebtedness of the company in 
respect of all mortgages and charges which are required (or, in the case of 
a company registered in Scotland, which, if the company had been registered in England, 
would be required) to be registered with the registrar of companies under this Act, or 
which would have been required so to be registered if created after the first day of July 
nineteen hundred and eight. * 


Annual re- (a) 
turn to be 
made by ' 
company 
not having 
share 


110. (1) The annual return must be contained in a separate part of the register 

of members, and must be completed within twenty-eight days after the 
General first or only general meeting in the year, and the company must forthwith 
Provisions forward to the registrar of companies a copy signed by a director or by the 
as to manager or by the secretary of the company. 

(2) Section ninety-eight of this Act shall apply to the annual return as 
it applies to the register of members. 


(3) Except where the company is a private company or is an assurance company 
which has complied with the provisions of subsection (4) of section seven of the 
Assurance Companies Act, 1909, the annual return shall include a written copy, 
certified by a director or the manager or secretary of the company to be a true copy, of 
the last balance sheet which has been audited by the company’s auditors, including 
every document required by law to be annexed thereto, together with a copy of the 
report of the auditors thereon certified as aforesaid, and if any such balance sheet is in a 
foreign language there shall also be annexed to it a translation thereof in English, 
certified in the prescribed manner to be a correct translation : 


Provided that, if the said last balance sheet did not comply with the requirements 
of the law as in force at the date of the audit with respect to the form of balance sheets 
there shall be made such additions to and corrections in the said copy as would have 
been required to be made in the said balance sheet in order to make it comply with the 
said requirements, and the fact that the said copy has been so amended shall be stated 
thereon. 


(4) If a company fails to comply with this section or either of the two last 
foregoing sections of this Act, the company and every officer of the company who is in 
default shall be liable to a default fine. 


(5) For the purposes of subsection (4) of this section the expression “officer”, 
and for the purposes of the last two foregoing sections of this Act the expression 
director , shall include any person in accordance with whose directions or instructions 
the directors of the company are accustomed to act. 


111. A private company shall send with the annual return required by section 
Certifi- one hundred and eight of this Act a certificate signed by a director or the 
cates to be secretary °I c he company that the company has not, since the date of the 
sent by last return, or in the case of a first return since the date of the incorporation 

of the company, issued any invitation to the public to subscribe for any 
shares or debentures of the company, and, where the annual return 
discloses the fact that the number of members of the company exceeds fifty* 
also a certificate so signed that the excess consists wholly of persons who 
under paragraph (b) of subsection (1) of section twenty-six of this Act, are 
not to be included in reckoning the number of fifty. 


sent by 
private 
company 
with annu¬ 
al return. 


Meetings and Proceedings. 

112. (1) A general meeting of every company shall be held once at the least In 

-i every calendar year, and not more than fifteen months after the hold ng 
of the last preceding general meeting. 

(2) If default is made in holding a meeting of the company * t \. acc ° r " 
dance with the provisions of this section, the company, and every direc o 
or manager of the company who is knowingly a party to the default shall 
liable to a fine not exceeding fifty pounds. 

(3) If default is made as aforesaid, the court may, on the application of any 
member of the company, call, or direct the calling of, a general meeting of the company. 


Annual 
general 
meeting. 
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(1) Every company limited by shares and every company limited by 
guarantee and having a share capital shall, within a period of not less than 
one month nor more than three months from the date at which the 
company is entitled to commence business, hold a general meeting of the 
members of the company, which shall be called “the statutory meeting.” 

(2) The directors shall, at least seven days before the day on which the 
meeting is held, forward a report (in this Act referred to as “the statutory 
report”) to every member of the company. 

(3) The statutory report shall be certified by not less than two directors of the 
company, or, where there are less than two directors, by the sole director and manager, 
and shall state— 


Statutory 
meeting 
and statu* 
tory report 


(a) the total number of shares allotted, distinguishing shares allotted as 
fully or partly paid up otherwise than in cash, and stating in the case 
of shares partly paid up the extent to which they are so paid up, and in 
either case the consideration for which they have been allotted ; 

(b) the total amount of cash received by the company in respect of all the 
shares allotted, distinguished as aforesaid ; 

(c) an abstract of the receipts of the company and of the payments made 
thereout, up to a date within seven days of the date of the report, 
exhibiting under distinctive headings the receipts of the company from 
shares and debentures and other sources, the payments made thereout, 
and particulars concerning the balance remaining in hand, and an 
account or estimate of the preliminary expenses of the company ; 

(d) the names, addresses, and descriptions of the directors, auditors, if any/ 
managers, if any, and secretary of the company ; and 

(e) the particulars of any contract, the modification of which is to be sub¬ 
mitted to the meeting for its approval, together with the particulars of 
the modification or proposed modification. 


(4) The statutory report shall, so far as it relates to the shares allotted by the 
company, and to the cash received in respect of such shares, and to the receipts and 
payments of the company on capital account, be certified as correct by the auditors, if 
any, of the company. 

(5) The directors shall cause a copy of the statutory report, certified as required 
by this section, to be delivered to the registrar of companies for registration forthwith 
after the sending thereof to the members of the company. 

(6) The directors shall cause a list showing the names, descriptions, and addresses 
of the members of the company, and the number of shares held by them respectively, 
to be produced at the commencement of the meeting, and to remain open and accessible 
to any member of the company during the continuance of the meeting. 

(7) The members of the company present at the meeting shall be at liberty to 
discuss any matter relating to the formation of. the company, or arising out of the 
statutory report, whether previous notice has been given or not, but no resolution of 
which notice has not been given in accordance with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any adjourned meeting 
any resolution of which notice has been given in accordance with the articles, either 
before or subsequently to the former meeting, may be passed, and the adjourned meeting 
shall have the same powers as an original meeting. 


(9) In the event of any default in complying with the provisions of this section 
every director of the company who is guilty of or who knowingly and wilfully authorises 
or permits the default shall be liable to a fine not exceeding fifty pounds. 

(10) This section shall not apply to a private company. 


114.- 

Convening 
of extra¬ 
ordinary 
general 
meeting on 
requisi¬ 
tion. 


(1) The directors of a company, notwithstanding anything in its articles 
shall, on the requisition of members of the company holding at the date of 
the deposit of the requisition not less than one-tenth of such of the 
P a o l £ U P cap ; tal °[ the company, as at the date of the deposit carries the 
^ f' at . gencra * meetings of the company, or, in the case of a 
company not having a share capital, members of the company represent¬ 
ing?! than ,° ( ne ' ten ‘ h the total voting rights of all the members 

fnrTh Irn A *1'? * ! ght t0 VOte at generaI meetings of the company, 
forthwith proceed duly to convene an extraordinary general meeting of 
the company# & 
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(2) The requisition must state the objects of the meeting, and must be signed by 
the requisitionists and deposited at the registered office of the company, and may consist 
of several documents in like form, each signed by one or more requisitionists. 

(3) If the directors do not within twenty-one days from the date of the deposit of 
the requisition proceed duly to convene a meeting, the requisitionists, or any of them 
representing more than one half of the total voting Tights of all of them, may themselves 
convene a meeting, but any meeting so convened shall not be held after the expiration 
of three months from the said date. 


(4) A meeting convened under this section by the requisitionists shall be convened 
in the same manner, as nearly as possible, as that in which meetings are to be convened 
by directors. 

(5) Any reasonable expenses incurred by the requisitionists by Teasonofthe 
failure of the directors duly to convene a meeting shall be repaid to the requisitionists 
by the company, and any sum so repaid shall tfe retained by the company out of any 
sums due or to become due from the company by way of fees or other remuneration in 
respect of their services to such of the directors as were in default. 

(6) For the purposes of this section the directors shall, in the case of a meeting 
at which a resolution is to be proposed as a special resolution, be deemed not to have 
duly convened the meeting if they do not give such notice thereof as is required by 
section one hundred and seventeen of this Act. 


Provisions 
as to 
meetings 
and votes. 


115.—(1) The following provisions shall have effect in so far as the articles of the 
company do not make other provision in that behalf:— 

(a) a meeting of a company, other than a meeting for the passing of a 
special resolution, may be called by seven days’ notice in writing; 

(b) notice of the meeting of a company shall be served on every mem¬ 
ber of the company in the manner in which notices are required to be 
served by Table A, and for the purpose of this paragraph the expression 
“Table A” means that Table as for the time being in force ; 

(c) two or more members holding not le3S than one-tenth of the Issued 
share capital or, if the company has not a share capital, not less than 

five per cent, in number of the members of the company may call a 

meeting ; • , 

(d) in the case of a private company two members, and in the case of any 
other company three members, personally present shall be a quorum; 

(e) any member elected by the members present at a meeting maybe 
chairman thereof; 

(f) in the case of a company originally having a share capital, every member 
shall have one'vote in respect of each share or each ten pounds of stoc 
held by him, and in any other case every member shall have one vote. 

(2) If for any reason it is impracticable to call a meeting of a company in any 
manner in which meetings of that company may be called, or to conduct the meeting 
of the company in manner prescribed by the articles or this Act, the court may, 
of its own motion or on the application of any director of the company or or any 
member of the company who would be entitled to vote at the meeting, order a m ® etl ? 8 
of the company to be called, held and conducted in such manner as the court “ 1 . ink ®. 1 

and where any such order is made may give such ancillary or consequential directio 

as it thinks expedient, and any meeting called, held and conducted in accordance W* 

any such order shall for all purposes be deemed to be a meeting of the company 
called, held and conducted. 

116.—(1) A corporation, whether a company within the meaning of this Act or 

not, may— . kj,. t h e 

(a) if it is a member of another corporation, being a company w in g 
meaning of this Act, by resolution of its directors or other & at 

body authorise such person as it thinks fit to act as its represen 
any meeting of the company or at any meeting of any class ot 
of the company ; 


Represent¬ 
ation of 
companies 
at meet¬ 
ings of 
other com¬ 
panies and 
of credi¬ 
tors. 


(b) if it is a creditor (including a holder of debentures) of another ^ of 
tion, being a company within the meaning of this Act, by reso t binks 
its directors or other governing body authorise such person as o ^ e 
fit to act as its representative at any meeting of any crea t here- 
company held in pursuance of this Act or of any tules ma 
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under or in pursuance of the provisions contained in any debenture or 
trust deed, as the case may be. 

(2) A person authorised as aforesaid shall be entitled to exercise the same powers 
on behalf of the corporation which he represents as that corporation could exercise 
if it were an individual shareholder, creditor, or holder of debentures, ot that other 

company. 

117—(1) A resolution shall be an extraordinary resolution when it has been passed 
. . by a majority of not less than three fourths of such members as, being 


as to extra¬ 
ordinary 
and special 
resolu¬ 
tions. 


entitled so to do, vote in person or, where proxies are allowed, by proxy, at 
a general meeting of which notice specifying the intention to propose the 
resolution as an extraordinary resolution has been duly given. 

(2) A resolution shall be a special resolution when it has been passed by 
such a majority as is required for the passing of an extraordinary resolution 
and at a general meeting of which not less than twenty-one days notice, 
specifying the intention to propose the resolution as a special resolution, has been duly 

given : 

Provided that, if all the members entitled to attend and vote at any such meeting 
so agree, a resolution may be proposed and passed as a special resolution at a meeting 
of which less than twenty-one days’ notice has been given. 

(3) At any meeting at which an extraordinary resolution or a special resolution is 
submitted to be passed, a declaration of the chairman that the resolution is carried shall, 
unless a poll is demanded, be conclusive evidence of the fact without proof of the number 
or proportion of the votes recorded in favour of or against the resolution* 

(4) At any meeting at which an extraordinary resolution or a special resolution is 
submitted to be passed a poll shall be taken to be effectively demanded, if demanded— 

(a) by such number of members for the time being entitled under the 
articles to vote at the meeting as may be specified in the articles, so, 
however, that it shall not in any case be necessary for more than five 
members to make the demand ; or 

(b) if no provision is made by the articles with respect to the right to 
demand the poll, by three members so entitled or by one member or 
two members so entitled, if that member holds or those two members 
together hold not less than fifteen per cent, of the paid-up share capital 
of the company. 

(5) When a poll is demanded in accordance with thi9 section, in computing the 
majority on the poll reference shall be had to the number of votes to which each member 
is entitled by virtue of this Act or of the articles of the company. 

(6) For the purposes of this section notice of a meeting shall be deemed to be duly 
given and the meeting to be duly held when the notice is given and the meeting held in 
manner provided by this Act or the articles. 

118.— (1) A printed copy of every resolution or agreement to which this section 
applies shall, within fifteen days after the passing or making thereof, be 
forwarded to the registrar of companies and recorded by him. 

(2) Where articles have been registered, a copy of every such resolution 
or agreement for the time being in force shall be embodied in or annexed 
to every copy of the articles issued after the passing of the resolution or the 
making of the agreement. 

(3) Where articles have not been registered, a printed copy of every 
such resolution or agreement shall be forwarded to any member at his 

request, on payment of one shilling or such less sum as the company may direct. 

(4) This section shall apply to— 

(a) Special resolutions ; 

(b) Extraordinary resolutions ; 

(c) Resolutions which have been agreed to by all the members of a company, 
but which, if not so agreed to, would not have been effective for their 
purpose unless, as the case may be, they had been passed as special 
resolutions or as extraordinary resolutions ; 

(d) Resolutions or agreements which have been agreed to by all the 
members of some class of shareholders, but which, if not so agreed to, 
would not have been effective for their purpose unless they had been 
passed by some particular majority or otherwise in some particular 
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manner, and all resolutions or agreements which effectively bind all th» 
members ; C ‘ aSS ° f shareholde - not agreed to* by all lhot 

Resolutions requiring a company to be wound up voluntarily, passed utvW 
t P hYs a Act Ph 3 ° f 3ubseCtion (!) of section two hundred and twenty-five^f 

i company fails to comply with subsection (1) of fhi<* q^rrinn ^ 

and every officer of the company who is in default shall' 

.~J 6) J faCompany ( ailsto c £ m Ply with subsection (2) or subsection (3) of thi* 
section, the company and every officer of the company who is in default shall he 

a fine not exceeding one pound for each copy in respect ofwhich dTfcJSt to * 

shall'b* JTSlott t ”? ,£'S*" 
" 9 ' °( *1. ■ resolution ts passed it an 

(a) a company ; 

(b) the holders of any class of shares in a company ; 

(c) the directors of a company ; 

date on w hirh\> re3ol ^ tI ? n sha11 f ° r all purposes be treated as having been passed on the 
earlie^ d^e H WM faCt PaSSed ’ and sha11 not be deemed to have been passed on any 

tninut !s of aU proceedings of general meeting 


Resolu¬ 
tions 
passed at 
adjourned 
meetings. 


Minutes 
of procee 
dings of 
meetings 
and 

directors. 


’ A J piuceeuings or general meetings, 

it-« Hi! h ,! there are directors or managers, of all proceedings at meetings of 
its directors or of its managers, to be entered in books kept for that purpose. 

purporting to be signed by the chairman of the 

^irrellina ‘S'S? cdl W Were r had , or b V the chairman of the next 

succeeding meeting, shall be evidence of the proceedings. 

of this serrini^if ?f bere m * nutes have been made in accordance with the provisions 
directors or manso^?^ mgs at any general meeting of the company or meeting of 
have been duTv h^H A*™’ untll , the contr ary ig proved, the meeting shall be deemed to 
had and f 11 L i T convened, and all proceedings had thereat to have been duly 
be vafidf a PP olntmen ts of directors, managers, or liquidators, shall be deemed to 

12 X.-(1) The books containing the minutes of proceedings of any general meeting 
Insnerfirm th? com P any _ held a ^er the commencement of this Act shall be kept at 

of mfn. 1 ^ ^ u- f S 5 ered u ffice of com P an y. and shall during business hours 
tC k. Ject to , sucb reasonable restrictions as the company may by its articles 
or in general meeting impose, so that no less than two hours in each day 

charge WCd *° r lnspectdon ) be °P en to the inspection of any member without 

-Any member shall be entitled to be furnished within seven days after he ha9 

ln * hat be h. a lf to the company with a copy of any such minutes as afore¬ 
said at a charge not exceeding sixpence for every hundred words. 

(3) If any inspection required under this section is refused or if any copy required 

of sectlon u IS . n ° c s eut within the proper time, the company and every officer 

of the company who is m default shall be liable in respect of each offence to a fine not 
exceeding two pounds and further to a default fine of two pounds. 

(4) In the case of any such refusal or default, the court may by order compel an 

* nspectlon of . th e books in respect of all proceedings of general meetings or 
direct that the copies required shall be sent to the persons requiring them. 

Accounts and Audit. 

Every company shall cause to be kept proper books of account with 
respect to— 

(a) all sums of money received and expended by the company and the 
matters in respect of which the receipt and expenditure takes place ; 

(b) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company. 


Keeping of 
books of 
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(2) The books of account shall be kept at the registered office of the company 
or at such other place as the directors think fit, and shall at all times be open to 
Inspection by the directors. 

(3) If any person being a director of a company fails to take all reasonable steps 
to secure compliance by the company with the requirements of this section, or has by his 
own wilful act been the cause of any default by the company thereunder, be shall, in 
respect of each offence, be liable on summary conviction to imprisonment for a term 
not exceeding six months or to a fine not exceeding two hundred pounds : 

Provided that a person shall not be sentenced to imprisonment for an offence under 
this section unless, in the opinion of the court dealing with the case, the offence was 
committed wilfully. 

123.— (1) The directors of every company shall at some date not later than eighteen 
months after the incorporation of the company and subsequently once at 
least in every calendar year lay before the company in general meeting a 
profit and loss account or, in the case of a company not trading for profit, 
an income and expenditure account for the period, in the case of the first 
account, since the incorporation of the company, and, in any other case, 
since the preceding account, made up to a date not earlier than the date of 
the meeting by more than nine months, or, in the case of a company carrying on business 
or having interests abroad, by more than twelve months : 

Provided that the Board of Trade, if for any special reason they think fit so to do, 
may, in the case of any company, extend the period of eighteen months aforesaid, and in 
the case of any company and with respect to any year extend the periods of nine and 
twelve months aforesaid. 

(2) The directors shall cause to be made out in every calendar year, and to be laid 
before the company in general meeting, a balance sheet as at the date to which the profit 
and loss account, or the income and expenditure account, as the case may be, is made 
up, and there shall be attached to every such balance sheet a report by the directors with 
respect to the state of the company’s affairs, the amount, if any, which they recommend 
should be paid by way of dividend, and the amount, if any, which they propose to carry 
to the reserve fund, general reserve or reserve account shown specially on the balance 
sheet, or to a reserve fund, general reserve or reserve account to be shown specially on a 
subsequent balance sheet. 

(3) If any person being a director of a company fails to take all reasonable steps to 
comply with the provisions of this section, he shall, in respect of each offence, be liable 
on summary conviction to imprisonment for a term not exceeding six months or to a fine 
not exceeding two hundred pounds : 

Provided that a person shall not be sentenced to imprisonment for an offence 
under this section unless in the opinion of the court dealing with the case, the offence 
was committed wilfully. 

124.—(1) Every balance sheet of a company shall contain a summary of the 
authorised share capital and of the issued share capital of the company, its 
Contents liabilities and its assets, together with such particulars as are necessary to 
of balance disclose the general nature of the liabilities and the assets of the company 
sheet. and to distinguish between the amounts respectively of the fixed assets and 

of the floating assets and shall state how the values of the fixed assets have 
been arrived at. 

(2) There shall be stated under separate headings in the balance sheet, so far as 
they are not written off— 

(a) The preliminary expenses of the company ; and 

(b) any expenses incurred in connection with any issue of share capital or 
debentures ; and 

(c; if it is shown as a separate item in or is otherwise ascertainable from the 
books of the company, or from any contract for the sale or purchase of 
any property to be acquired by the company, or from any documents in 
the possession of the company relating to the stamp duty payble in respect 
of any such contract or the conveyance of any such property, the amount 
of the goodwill and of any patents and trade-marks as so shown or 
ascertained. 

(3) Where any liability of the company is secured otherwise than by operation 
of law on any assets of the company, the balancs sheet shall include a statement that 
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that liability is so secured, but it shall not be necessary to specify in the balance sheet 
the assets on which the liability is secured. 

(4) The provisions of this section are in addition to other provisions of this Act 
requiring other matters to be stated in balance sheets. 

125. Where any of the assets of a company consist of shares in, or amounts 
Assets owing (whether on account of a loan or otherwise) from a subsidiary 

consisting company or subsidiary companies, the aggregate amount of those assets, 
of shares distinguishing shares and indebtedness, shall be set out in the balance sheet 
in sub- of the first mentioned company separately from all its other assets, and 

sidiary where a company is indebted, whether on account of a loan or otherwise, to 

com- a subsidiary company or subsidiary companies, the aggregate amount of that 

panies to indebtedness shall be set out in the balance sheet of that company separately 
be set out from all its other liabilities, 
separately 
in balance 
sheet. 


126.— 

Balance 
sheet to 
include 
particulars 
as to subsi¬ 
diary com¬ 
panies. 


(1) Where a company (in this section referred to as “the holding company”) 
holds shares either directly or through a nominee in a subsidiary company 
in two or more subsidiary companies, there shall be annexed to the 


or 


balance sheet of the holding company a statement, signed by the persons 
by whom in pursuance of section one hundred and twenty-nine of this Act 
the balance sheet is signed, stating how the profits and losses of the subsi¬ 
diary company, or, where there are two or more subsidiary companies, the 
aggregate profits and losses of those companies, have, so far as they concern 
the holding company, been dealt with in, or for the purposes of, the 
accounts of the holding company, and in particular how, and to what 
extent,— 

(a) provision has been made for the losses of a subsidiary company either in the 
accounts of that company or of the holding company, or of both; and 

(b) losses of a subsidiary company have been taken into account by the 
directors of the holding company in arriving at the profits and losses of the 
holding company as disclosed in its accounts: 

Provided that it shall not be necessary to specify in any such statement the actual 
amount of the profits or losses of any subsidiary company, or the actual amount ot any 
part of any such profits or losses which has been dealt with in any particular manner. 

(2) If in the case of a subsidiary company the auditors’ report on the balance 
sheet of the company does not state without qualification that the auditors have obtaine 
all the information and explanations they have required and that the balance she ® , 
properly drawn up so as to exhibit a true and correct view of the state of the comp Y 
affairs according to the best of their information and the explanations given to the ™, 

as shown by the books of the company, the statement which is to be annexed 33 a 
said to the balance sheet of the holding company shall contain particulars of the m 
in which the report is qualified. 

(3) For the purposes of this section, the profits or losses of a subsidiary company 
mean the profits or losses shown in any accounts of the subsidiary company maa p ^ 
a date within the period to which the accounts of the holding company . relac *J ’l. 
there are no such accounts of the subsidiary company available at the time whe 
accounts of the holding company are made up, the profits or losses show j ^ 
last previous accounts of the subsidiary company which became available wit 

period. btain 

(4) If for any reason the directors of the holding company are unabl *J° ?j t hc 
such information as is necessary for the preparation of the statement a to 6.’ bg 
directors who sign the balance sheet shall so report in writing and their repor 
annexed to the balance sheet in lieu of the statement. 

127.—(1) Where the assets of a company consist in whole or in part of sha^ 

in another company, whether held directly or through a no n f this Act 
Meaning whether that other company is a company within the meaning 
of sub- or not, sind » 

sidiary ( a ) the amount of the shares so held is at the time wh« n J he ‘ J^the 

company. c f t h e holding company are made up more than titty percci • 
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issued share capital of that other company or 9uch as to entitle the 
company to more than fifty per cent, of the voting power in that other 
company ; or 

(b) The company has power (not being power vested in it by virtue only of the 
provisions of a debenture trust deed or by virtue of shares issued to it for 
the purpose In pursuance of those provisions) directly or indirectly to 
appoint the majority of the directors of that other company, 

that other company shall be deemed to be a subsidiary company within the meaning 
of this Act, and the expression “subsidiary company” in this Act means a company in 
the case of which the conditions of this section are satisfied. 

(2) Where a company the ordinary business of which includes the lending of 
money holds shares in another company as security only, no account shall for the 
purpose of determining under this section whether that other company is a subsidiary 
company be taken of the shares so held. 


tion of, di 

rectors, 

«Stc. 


128.—(1) The accounts which in pursuance of this Act are to be laid before every 
company in general meeting shall, subject to the provisions of this section, 
contain particulars showing— 

to contain t * le amount of any loans which during the period to which the accounts 
particulars re ^ ate have b een made either by the company or by any other person 
as to loans unc * er a guarantee from or on a security provided by the company to any 
to and director or officer of the company, including any such loans which were 
remunera- re P aic * during the said period; and 

(b) the amount of any loans made in manner aforesaid to any director or 
officer at any time before the period aforesaid and outstanding at the 
expiration thereof; and 

(c) the total of the amount paid to the directors as remuneration for their 
services, inclusive of all fees, percentages, or other emoluments, paid to or 
receivable by them by or from the company or by or from any subsidiary 
company. 

(2) The provisions of subsection (1) of this section with respect to loans shall not 
apply— 

in the case of a company the ordinary business of w’hich includes the lending 
of money, to a loan made by the company in the ordinary course of its 
business; or 

to a loan made by the company to any employee of the company if the loan 
does not exceed two thousand pounds and is certified by the directors of 
the company to have been made in accordance with any practice adopted 
or about to be adopted by the company with respect to loans to its 
employees. 

The provisions of subsection (1) of this section with respect to the remunera¬ 
tion paid to directors shall not apply in relation to a managing director of the company, 
and in the case of any other director who holds any salaried employment or office in the 
company there shall not be required to be included in the said total amount any sums 
paid to him except sums paid by way of directors’ fees. 

(4) If in the case of any such accounts as aforesaid the requirements of this 
section are not complied with, it shall be the duty of the auditors of the company by 
whom the accounts are examined to include in their report on the balance sheet of the 
company, so far as they are reasonably able to do so, a statement giving the required 
particulars. 

(5) In this section the expression “emoluments” includes fees, percentages and 
other payments made or consideration given, directly or indirectly, to a director as such, 
and the money value of any allowances or perquisites belonging to his office. 


(a) 


(b) 


(3) 


12.9.—(l) Every balance sheet of a company shall be signed on behalf of the board 
by two of the directors of the company, or, if there is only one director, by 
Signing of that director, and the auditors’ report shall be attached to the balance 
balance sheet, and the report shall be read before the company in general meeting, 

sheet. and shall be open to inspection by any member. 

(2) Hn the case of a banking company registered after the fifteenth day of 
August, eighteen hundred and seventy-nine, the balance sheet must be signed by the 
secretary or manager, if any, and where there are more than three directors of 

122 
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the company by at least three of these directors, and where there 
three directors by all the directors. 


are not more than 


(3) If any copy of a balance sheet which has not been signed as required by this 
section is issued, circulated, or published, or if any copy of a balance sheet is issued 
circulated, or published without having a copy of the auditors’ report attached thereto’ 
the company, and every director, manager, secretary, or other officer of the company 

who is knowingly a party to the default, shall on conviction be liable to a fine not 
exceeding fifty pounds. 


130. (I) In the case of a company not being a private company— 

(a) a copy of every balance sheet, including every document required by 
Right to Iaw to . be annexed thereto, which is to be laid before the company in 

receive general meeting, together with a copy of the auditors’ report, shall, not 

copies of ess . seven days before the date of the meeting, be sent to all persons 

balance entitled to receive notices of general meetings of the company ; 

sheets and (b) any member of the company, whether he is or is not entitled to have 
auditors’ sent to him copies of the company’s balance sheets, and any holder of 
report. debentures of the company, shall be entitled to be furnished on demand 

without charge with a copy of the last balance sheet of the company, 
including every document required by law to be annexed thereto, 
together with a copy of the auditors’ report on the balance sheet. 

If default is made in complying with paragraph (a) of this subsection, the company 
and every officer of the company who is in default shall be liable to a fine not exceeding 
twenty pounds, and if, where any person makes a demand for a document with which 
he is by virtue of paragraph (b) of this subsection entitled to be furnished, default is 
made in complying with the demand within seven days after the making thereof, the 
company and every director, manager, secretary or other officer of the company who is 
knowingly a party to the default shall be liable to a fine not exceeding five pounds for 
every day during which the default continues, unless it is proved that, that person has 
already made a demand for and been furnished with a copy of the document. 

. , , ^ ^ tbe ( r ase . a , co m Pany being a private company, any member shall been' 

titled to be furnished, within seven days after he has made a request in that behalfto 

t e company, with a copy of the balance sheet and auditors’ report at a charge not 
exceeding sixpence for every hundred words. 


If default is made in furnishing such a copy to any member who demands it and 
tenders to the company the amount of the proper charge therefor, the company and 
every officer of the company who is in default shall be liable to a default fine. 

(1) Every company, being a limited banking company or an insurance 
company or a deposit, provident, or benefit society, shall, before it com' 
Banking mences business, and also on the first Monday in February and the fiwt 
and certain Tuesday in August in every year during which it carries on business, make 
other com- a statement in the form set out in the Seventh Schedule to this Act, or 

panies to as near thereto as circumstances admit. 

publish (2) A copy of the statement shall be put up in a conspicuous place in 

periodical the registered office of the company, and in every branch office or place 
statement, where the business of the company is carried on. 

0) Every member and every creditor of the company shall be entitled to 
a copy of the statement, on payment of a sum not exceeding sixpence. 

(4) If default is made in complying with this section, the company and every 

i! re j t< r r a i n< ^ manage 5 tbe com P a ny who knowingly and wilftilly authorises or P 6 ™? 1 ? 
the default shall be liable to a fine not exceeding five pounds for every day during which 
the default continues. 


(5) For the purposes of this Act a company which carries on the business 
insurance in common with any other business or businesses shall be deemed to ne 
an insurance company. 

(6) This section shall not apply to any assurance company to which the provisions 
of the Assurance Companies Act, 1909, as to the accounts and balance ^ e ^°j l 
prepared annually and deposited by such a company apply if the company complies wit 
those provisions. 
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132. 

Appoint¬ 
ment and 
remunera 
tion of 
auditors. 


(1) Every company shall at each annual general meeting appoint an auditor 
or auditors to hold office until the next annual general meeting. 

(2) If an appointment of auditors is not made at an annual general 
meeting, the Board of Trade may, on the application of any member of the 
company, appoint an auditor of the company for the current year. 

(3) A person other than a retiring auditor, shall not be capable of 
being appointed auditor at an annual general meeting unless notice or an 

intention to nominate that person to the office of auditor has been given by a member to 
the company not le 9 S than fourteen days before the annual general meeting, an t e 
company shall send a copy of any such notice to the retiring auditor, and shall ^ve 
notice thereof to the members, either by advertisement or in any other mode allowed by 
the articles not less than seven days before the annual general meeting : 

Provided that if, after notice of the intention to nominate an auditor has been so 

given, an annual general meeting is called for a date fourteen ^y 8 . 01- , 1 ^ 99 
has been given, the notice, though not given within the time required by this subsection, 
shall be deemed to have been properly given for the purposes thereof, and the notice to 
be sent or given by the company may, instead of being sent or given within the time 
required by this subsection, by sent or given at the same time as the notice of the 
general meeting. 

(4) Subject as hereinafter provided, the first auditors of the company may be 
appointed by the directors at any time before the first annual general meeting, and 
auditors so appointed shall hold office until that meeting 


Provided that— 

(a) the company may at a general meeting of which notice has been served 
on the auditors in the same manner as on members of the company 
remove any such auditors and appoint in their place any other persons 
being persons who have been nominated for appointment by any 
member of the company and of whose nomination notice has been given 
to the members of the company not less than seven days before the date 

of the meeting ; and 

(b) If the directors fail to exercise their powers under this subsection, ihe 
company in general meeting may appoint the first auditors, and there¬ 
upon the said powers of the directors shall cease. 

(5) The directors may fill any casual vacancy in the office of auditor, but while 
any such vacancy continues the surviving or continuing auditor or auditors, if any, 
may act. 

(6) The remuneration of the auditors of a company shall be fixed by the company 
in general meeting, except that the remuneration of an auditor appointed before the first 
annual general meeting, or of an auditor appointed to fill a casual vacancy, may be 
fixed by the directors, and that the remuneration of an auditor appointed by the Board 
of Trade may be fixed by the Board. 

133 . — (i) None of the following persons shall be qualified for appointment as 
auditor of a company— 

(a) a director or officer of the company ; 

(b) except where the company is a private company, a person who is a 
partner of or in the employment of an officer of the company ; 

(c) a body corporate. 

(2) Nothing in this section shall disqualify a body corporate from acting as auditor 
of a company if acting under an appointment made before the third day of August, 
nineteen hundred and twenty-eight, but subject as aforesaid any body corporate which 
acts as auditor of a company shall be liable to a fine not exceeding one hundred pounds. 

(3) In the application of this section to Scotland the expression “body corporate” 
does not include a firm. 

134. —(1) The auditors shall make a report to the members on the accounts 
A ditors* examined by them, and on every balance sheet laid before the company in 
report and 8 enera * meeting during their tenure of office, and the report shall state— 

auditors* (a) whether or not they have obtained all the information and explanations 
right of they have required ; and 


Disqualifi¬ 
cation for 
appoint¬ 
ment as 
auditor. 
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(b) whether in their opinion, the balance sheet referred to in the renort i« 
properly drawn up so as to exhibit a true and correct view of the 

state of the company s affairs according to the best of their informa- 
of the n com h p e any P anatl ° nS glVen t0 them ’ 3nd 33 shown the books 

(2) Every auditor of a company shall have a right of access at all 
u . i j tlmes . to the books and accounts and vouchers of the company and shall 

and Cd t0 reQUlre fro L m the directors and officers of the company such information 
and explanation as may be necessary for the performance of the dudes of the auditors : 

fif/v. Pr ,° tl ’ at > in the c f se of a banking company which was registered after the 
fifteenth day of August, eighteen hundred and seventy-nine, and whkhhas branch 

“ k , y °" d the , llmlts of Europe, it shall be sufficient if thi auditor is allowed access 
such copies and extracts from such books and accounts of any such branch as have 
been transmitted to the head office of the company in Great Britain 

r u_ ^ The au ^‘. t ° rs °f a company shall be entitled to attend any general meeting of 
are to be^aTd heTor^^h ^ aCCOUntS wh j ch have , been or reported on by them 

desire with respect^to'the accounts. “ d make any ■ ta "™ nt ° r **»'**'^ ** 

Inspection. 

13 5.—( 1 ) The Board of Trade may appoint one or more competent inspectors to 

investigate the affairs of a company and to report thereon in such manner 
as the hoard direct— 

(a) In the case of a banking company having a share capital, on the appli¬ 
cation or members holding not less than one-third of the shares issued: 

In the case of any other company having a share capital, on the 

application of members holding not less than one-tenth of the shares 
issued : 


Investiga¬ 
tion of 
affairs of 
company 
by Board 
of Trade 
inspectors. 


(b) 


(c) 


In the case of a company not having a share capital, on the application 

o not less than one-fifth in number of the persons on the company’s 
register of members. 

mavi 2 l>I^r a K liCati ° n sh r n L be su PP, orted by such evidence as the Board of Trade 

are not actuated k v *~ T P°? e °f showing that the applicants have good reason for, and 

may before annninti m1CI °^ S motIves in, requiring the investigation, and the Board 

amount nnt ev^Ad- an lns P ec t° r > require the applicants to give security, to an 
not exceeding one hundred pounds, for payment of the costs of the inquiry. 

inanecroM a'lfhoik 6 ^ j Uty ° f a11 officers and agents of the company to produce to the 
inspectors all books and documents in their custody or power. 

relation tcAfi “*7 exam j ne on oath th e officers and agents of the company in 

relation to its business, and may administer an oath accordingly 

anv book or .°( * be , company refuses to produce to the inspectors 

to answer u ■ 19 hU undcr this section so to produce, or reuses 

of the comnanv^ th U wblc h is put to him by the inspectors with respect to the affairs 

and the ^>ur? m«v e rk 9PeCt ° rS ma y certif V the refusal under their hand to the court, 

who mav h* nroT V j hereupon into the case, and after hearing any witnesses 

statement whkh d m! d u gai 2- 9t °J . on , b ? half of the alIe g ed offender and after hearing any 

had been Puilfv r>f r ^ e ° er r^i! n ^ e ^ ence > Punish the offender in like manner as if he 
naa oeen guilty ot contempt of the court. 

to the < B Qa S n r, t f h Tr‘;T ClUSi T ° f the ' nvest >gation the inspectors shall report their opinion 
rev steted office If r t' “ d “ C ° Py J ° f , re P ort shal > b e forwarded by the Board to the 

for the’investigatiom be °deli vered 'to tht, C ° PV Shal ‘' St the reqUe3t ° f aPPUCan,S 

The report shall be written ot printed, as the Board direct. 

a "V report made under the last foregoing section it appears to 

Proceed- relation rade that any person has been guilty of any offence in 

to /h. e company for which he is criminally liable the Board shall 
ings on proceed as follows :— 

inspectors. ^ ,* n tbe case an °ffence in England, if it appears to the Board that 

e case is one in which the prosecution ought to be undertaken by the 

Director of Public Prosecutions, the Board shall refer the matter 
to him : 
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(il) in the case of an offence in Scotland the Board shall refer the matter 
to the Lord Advocate. 

(2) If where any matter is referred to the Director of Public Prosecutions under 
this section he considers that the case is one in which a prosecution ought to be insti¬ 
tuted and, further, that it is desirable in the public interest that the proceedings in the 
prosecution should be conducted by him, he shall institute proceedings accordingly, and 
it shall be the duty or all officers and agents of the company, past and present (other than 
the defendant in the proceedings), to give to him all assistance in connection with the 
prosecution which they are reasonably able to give. 

For the purposes of this subsection the expression “agents” in relation to a company 
shall be deemed to include the bankers and solicitors of the company and any person 
employed by the company as auditors, whether those persons are or are not officers 
of the company. 

(3) The expenses of and incidental to an investigation under the last preceding 
section of this Act (in this subsection referred to as “the expenses”) shall be defrayed 
as follows :— 

(a) Where as a result of the investigation a prosecution is instituted by the 
Director of Public Prosecutions or by or on behalf of the Lord Advocate, 
the expenses shall be defrayed by the Board of Trade ; 

(b) In any other case the expenses shall be defrayed by the company unless 
the Board of Trade think proper to direct, as the Board are hereby 
authorised to do, that they shall either be paid by the applicants or in 
part by the company and in part by the applicants : 

Provided that— 

(i) if the company fails to pay the whole or any part of the sum which it is 
liable to pay under this subsection, the applicants shall make good the 
deficiency up to the amount by which the security given by them under 
the last preceding section exceeds the amount, if any, which they have 
under this subsection been directed by the Board to pay ; and 

(ii) any balance of the expenses not defrayed either by the company or the 
applicants shall be defrayed by the Board. 

(4) Subsection (3) of section thirteen of the Economy (Miscellaneous Provisions) 
Act, 1926(which provides for the issue out of the Bankruptcy and Companies Winding- 
up (Fees) Account of sums towards meeting the charges estimated by the Board of Trade 
in respect of salaries and expenses under this Act in relation to the winding-up of 
companies in England) shall have effect as if expenses to be defrayed by the Board under 
this section were expenses incurred by the Board under this Act in relation to the wind¬ 
ing-up of companies in England. 

137. —(1) A company may by special revolution appoint inspectors to investigate 
Power of its affairs. 

^ Inspectors so appointed shall have the same powers and duties as 
* nSrtnM inspectors appointed by the Board of Trade, except that, instead of report- 
msp . j n g to the Board, they shall report in such manner and to such persons as 

the company in general meeting may direct. 

(3) If any officer or agent of the company refuses to produce to the inspectors any 
book or document which it is his duty under this section so to produce or refuses to 
answer any question which is put to him by the inspectors with respect to the affairs of 
the company, he shall be liable to be proceeded against in the same manner as if the 
inspectors had been inspectors appointed by the Board of Trade. 

138. —A copy of the report of any inspectors appointed under this Act, authenti- 

Report of cated by the seal of the company whose affairs they have investigated, 
inspectors shall be admissible in any legal proceeding as evidence of the opinion of the 
to be inspectors in relation to any matter contained in the report. 

evidence. 


Directors and Managers. 

136.—(1) Every company registered after the commencement of this Act shall 
Number have at lea8t two directors. 

of direc* (2) This section shall not apply to a private company, 
tors. 
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140. 


Restric¬ 
tions on 
appoint¬ 
ment or 
advertise 
ment of 
director. 


-(1) A person shall not be capable of being appointed director o fa 
by the articles, and shall not be named asa IgTctor o?propo-d dheSH 
a company in a prospectus issued by or on behalf of ' 

f dlr j Ct ? r of an intended company in a prospectus issued ?n relation 
to that intended company, or in a statement in lieu of prospectus deliv^ 

to the registrar by or on behalf of a company, unless, before the registration 
of the articles or the publication of the prospectus, or the delivery of th* 
statement in lieu of prospectus, as the casemay be, he hasbyMmsefo 
by his agent authorised in writing— y Iumseiror 


(a) 

(b) 
(0 

(ii) 

(iii) 


(iv) 


signed and delivered to the registrar of companies for registration a 

consent in writing to act as such director ; and g 

either— 

S d cat e n ) “Tn° y r ror Um 3 nUmb “ ° f share3 

8harTs, f if > ^iy h ; e o C r 0mPanV ® nd P * id ° T agreed t0 pay for his Qualification 

de J Iv ^ red to . the registrar for registration an undertaking in 

writing to take from the company and pay for his qualification shares, 
it any ; or 

made and delivered to the registrar for registration a statutory declara¬ 
tion to the effect that a number of shares, not less than his qualification, 
if any, are registered m his name. 

A . re a pe , r 5- on has sl S ned and delivered as aforesaid an undertaking to take 

nn^iHnn lfica ^ 10 k shares ’ he shad . as regards those shares, be in the same 

position as lr he had signed the memorandum for that number of shares. 

(3) On the application for registration of the memorandum and articles of a 

eon,en?Jd ro 6 h aP H hcant ^ eliver to the registrar a list of the persons who have 

^ l \ b directors of the company, and, if this list contains the name of an, 

fifty pounds 39 90 C ° nSented ’ the ^Pl^nt shall be liable to a fine not exceeding 

(4) This section shall not apply to— 


(a) 

(b) 

(c) 

(d) 


a company not having a share capital ; or 
a private company ; or 

a company which was a private company before becoming a public 
company ; or 

a prospectus issued by or on behalf of a company after the expiration 

of one year from the date on which the company was entitled to com* 
mence business. 

141.—(I) Without prejudice to the restrictions imposed by the last foregoing 
~ section, it shall be the duty of every director who is by the articles of the 

Wualihca- company required to hold a specified share qualification, and who is not 
tion or already qualified, to obtain his qualification within two months after his 
director or appointment, or such shorter time as may be fixed by the articles. 

g For the purpose of any provision in the articles requiring a directot 

or manager to hold a specified share qualification, the bearer of a share warrant shall 
not be deemed to be the holder of the shares specified in the warrant. 

• < 3) The office of director of a company shall be vacated of the director does not 

wuhin two months from the date of his appointment, or within such shorter time as may 
be fixed by the articles, obtain his qualification, or if after the expiration of the said 
period or shorter time he ceases at any time to hold his qualification. 

• (4) A person vacating office under this section shall be incapable of being reap' 

pointed director of the company until he has obtained his qualification. 

(5) If after the expiration of the said period or shorter time any unqualified person 
acts as a director of the company, he shall be liable to a fine not exceeding five pounds 

day between the expiration of the said period or shorter time or the day on 

which he ceased to be qualified, as the case may be, and the last day on which it is 
proved that he acted as a director. 
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142 . — ( 1 ) If any person being an undischarged bankrupt acts as director of, or 
directly or indirectly takes part in or is concerned in the management of, 
Provisions any company except with the leave of the court by which he was adjudged 
astoundis- bankrupt, he shall be liable on conviccion on indictment to imprisonment 
charged for a term not exceeding two years, or on summary conviction to imprison- 
bankrupts ment for a term not exceeding six months or to fine not exceeding five 
acting as hundred pounds, or to both such imprisonment and fine : 
directors. 

Provided that a person shall not be guilty of an offence under this section by 
reason that he, being an undischarged bankrupt, has acted as director of, or taken part 
or been concerned in the management of, a company, if he was on the third day of 
August, nineteen hundred and twenty-eight, acting as director of, or taking part or 
being concerned in the management of, that company and has continuously so acted, 
taken part, or been concerned since that date and the bankruptcy was prior to that 
date. 

(2) In England the leave of the court for the purpose of this section shall not be 
given unless notice of intention to apply therefor has been served on the official receiver 
and it shall be the duty of the official receiver, if he is of opinion that it is contrary to 
the public interest that any such application should be granted, to attend on the hearing 
of and oppose the granting of the application. 

(3) In this section the expression “company” includes an unregistered company 
and a company incorporated outside Great Britain which has an established place of 
business within Great Britain, and the expression “official receiver” means the official 
receiver in bankruptcy.* 

(4) Subsection (1) of this section in its application to Scotland shall have effect as 
if the words “sequestration of his estates was awarded” were substituted for the words 
“he was adjudged bankrupt.” 

143. The acts of a director or manager shall be valid notwithstanding any defect 

that may afterwards be discovered in his appointment or qualification. 

Validity of 
acts of 
directors. 


144.—(1) Every company shall keep at its registered office a register of its directors 
Register of or managers containing with respect to each of them the following parti- 
directors. culars, that is to say— 

(a) in the case of an individual, his present Christian name and surname, 
any former Christian name or surname, his usual residential address, his 
nationality, and, if that nationality is not the nationality of origin, his 
nationality of origin, and his business occupation, if any, or, if he has 
no business occupation but holds any other directorship or director¬ 
ships, particulars of that directorship or of some one of those director¬ 
ships ; and 


(b) in the case of a corporation, its corporate name and registered or 
principal office. 

(2) The company shall, within the periods respectively mentioned in this subsec¬ 
tion, send to the registrar of companies a return in the prescribed form containing 
the particulars specified in the said register and a notification in the prescribed form of 
any change among its directors or in any of the particulars contained in the register. 

The period within which the said return is to be sent shall be a period of fourteen 
days from the appointment of the first directors of the company, and the period within 
which the said notification of a change is to be sent shall be fourteen days from the 
happening thereon 


(3) The register to be kept under this section shall during business hours (subject 
to such reasonable restrictions as the company may by its articles or in general meeting 
impose, so that not less than two hours in each day be allowed for inspection) be open 
to the inspection of any member of the company without charge and of any other person 
on payment of one shilling, or such less sum as the company may prescribe, for each 
inspection. 

(4) If any inspection required under this section is refused or if default is made in 

complying with subsection (I) or subsection (2) of this section, the company and every 
officer of the company who is in default shall be liable to a default fine. Y Y 
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(c) 

(d) 
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. ( 5 ) In the case of any such refusal, the court may by order rnmwl i 

inspection of the register. ’ ompei an immediate 

(6) For the purposes of this section a person in accordance with a- 

s;”,"7iSr ■'* »« *•» b= sr 

name appears and which are issued or sent by the comoanv to an panys 

in any part of His Majesty’s dominions state in *k 7 perso , n 

(a) hi. present Christian name, or the initals thereof, and present surname • 

(b) any former christain names and surnames ; 
his nationlity, if not British ; 

o*rig?n t /° nal ’ y ° f ° ri8in ’ if his nationalit V is not the nationality of 
Provided that, if special circumstances exist which n»nrW ,> in • • /• , 

the obligations imposed by this subsection. V P “ d m the ord er, exemptton from 
(2) This section shall apply to— 

(a) Every company registered under this Act or the Acts repealed bv this 

(b) es V t e ab V lis C h 0 ed Pa ni y a C i nC °f PO uf ted ou “>i d * Great Britain which' has an 

established such a nlar s * ness within Great Britain, unless it had 
established such a place of business before the said date and 

every company licensed under the Moneylenders Art 1077 
it was registered or whenever it cstabhshe^^l^ce’ofbu’s.nei 7 ' 

the compan/shaU summaiy m “vkalfon'for each of"“’t eV fi Y d 

liable to a like penalty : C ° rp ° ratIon - who 19 knowmgly a party to the default, shall be 

by, or P wk^hVc h onsent E Sf,'thf Boa’rd’of' Tralf h<,U ^ inStituted under this section « c ' pt 
(4) For the purposes of this section— 

^ direction* *nHn«rt irector includes any person in accordance with whose 
to act . uc Ions t ^ ie directors of the company are accustomed 

the expression “Christian name” includes a forename ; 
name X,Pre83 *° n initials includes a recognised abbreviation of a Christian 

histurnam^rh PCCr ^ peT9 ° n USUally known by a title different from 
his surname, the expressin “surname” means that title ; 

references to a former Christian name or surname do not include— 

(l) ° f u- PCer ° r 3 person usually known by a British title 

h J 9 surna me, the name by which he was known 
previous to the adoption of or succession to the title ; or 

in the case of natural born British subjects, a former Christian name 

or surname where that name or surname was changed or disused 

betore the person bearing the name attained the age of eighteen 
years ; or K 

(in) in the case of a married woman, the name or surname by which she 
was known previous to the marriage ; 

the expression “showcards” means cards containing or exhibiting articles 
dealt with, or samples or representations thereof. 


(c) 


(b) 

(c) 

(d) 

(e) 


(ii) 


(0 
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146.—(1) In a limited company the liability of the directors or managers, or of the 
managing director, may, if so provided by the memorandum, be unlimited. 

Limited (2) In a limited company in which the liability of a director or manager 

company is unlimited, the directors or managers of the company, if any, and the 
may have member who proposes a person for election or appointment to the office 
directors of director or manager, shall add to that proposal a statement that the 
with un- liability of the person holding that office will be unlimited, and the 
limited promoters, directors, managers, and secretary, if any, of the company, or 
liability. one of them, shall, before the person accepts the office or acts therein, give 

him notice in writing that his liability will be unlimited. 

(3) If any director, manager, or proposer makes default in adding such a statement, 
or if any promoter, director, manager, or secretary makes default in giving such a notice, 
he shall be liable to a fine not exceeding one hundred pounds, and shall also be liable 
for any damage which the person so elected or appointed may sustain from the default, 
but the liability of the person elected or appointed shall not be affected by the default. 


147.—(1) A limited company, if so authorised by its articles, may, by special 
Special re- resolution, alter its memorandum so as to render unlimited the liability of 
solution of * ts directors, or managers, or of any managing director. 

limited (2) Upon the passing of any such special resolution the provisions there- 

company of shall be as valid as if they had been originally contained in the memo¬ 
making randum. 
liability of 
directors 
unlimited. 


148.—(1) Subject as hereinafter provided, the directors of a company shall, on a 
demand in that behalf made to them in writing by members of the company 
Statement entitled to not less than one-fourth of the aggregate number of votes to 
as to remu- which all the members of the company are together entitled, furnish to all 
neration the members of the company within a period of one month from the receipt 

of direc- of the demand a statement, certified as correct, or with such qualifications as 

tors to be may be necessary, by the auditors of the company, showing as respects each 
furnished of the last three preceding years in respect of which the accounts of the 
to share- company have been made up the aggregate amount received in that year 
holders. by way of remuneration or other emoluments by persons being directors of 

the company, whether as such directors or otherwise in connection with the 
management of the affairs of the company, and there shall, in respect of any such 
director who is— 


(a) a director of any other company which is in relation to the first- 
mentioned company a subsidiary company ; or 

(b) by virtue of the nomination, whether direct or indirect, of the company 
a director of any other company ; 

be included in the said aggregate amount any remuneration or other emoluments 
received by him for his own use whether as a director of, or otherwise in connection 
with the management of the affairs of, that other company : 

Proided that— 


(i) a demand for a statement under this section shall be of no effect if the 
company within one month after the date on which the demand is made 
resolve that the statement shall not be furnished ; and 

(ii) it shall be sufficient to state the total aggregate of all sums paid to or 
other emoluments received by all the directors in each year without 
specifying the amount received by any individual. 

(2) In computing for the purpose of this section the amount of any remuneration 
or emoluments received by any director, the amount actually received by him shall, if 
the company has paid on his behalf any sum by way of income tax (including super-tax 
and sur-tax) in respect of the remuneration or emoluments be increased by the amount 
of the sum so paid. 

(3) If any director fails to comply with the requirements of this section, he shall 
be liable to a fine not exceeding fifty pounds. 

123 



978 


INDIAN COMPANY LAW 


l App. G 


(4) In this section the expression “emoluments” inrlnd^a ^ 

0tt 4 er u paVment9 made or consideration given, directly or indirectly tn a ?. ercenta 2 es and 
and the money value of any allowances^ perquisites belonging "to his office 38 ^ 

I 49 .—(1) Subject to the provisions of this section, it shall be the duty nf * 

terest in ^ the C i a9 ^ a P ro P°sed contract the declaration reauired bv 

contracts. ^“° f n to ^ => director shall be made at the meet, of the 

SSSSSStHSi£» 

compan'y by'a'dhector°to the* 1 effec^thm'he .^* enera ^ given to the directors of a 

and is to 7 be regarded ..“ntere'ted in^anv conrmT a speci ® ed C ? m P an ^ or *™ 

notice, be made with that company or firm sbalf b * j Whlcb ma y> afte * the date of the 
of interest in relation to any contract so made. ^ deemed t0 be a sufficien t declaration 

liable ro ^^ne^noTexceedin^one^undred'pounds? prov ’ 3 ' ons of this s «*i°“ shall be 

sa. t 

'fir' s ' I: jsss - ,h ' 

on retire- a director ofthe^mniTn- , wb L Cb ls bereb y declared to be illegal is made to 
men, been re^vlty ^ b * *«"* <° *" 

connection with^he^iarisfer as a ^ oresai d to a director of a company in 

body of shareholders, of all or anyif th^h &S a . res P lt: of an offer mad e to the general 
that director to take all reasonabll qte™ V h “ m ^ C com P an y» shall be the duty of 
proposed payment including rb^ a 6PS to , secur 5 that particulars with respect to the 

notice of rhe y X mad for fhd hZwl r^ Sha " be ‘“^ed ‘n or sent with any 
(4) If u J. ; V whxch 13 g lven to any shareholders. 

who has been properly^equked bvanv^ re K as ? nable 9te P s as aforesaid, or if any person 
or send them with any such nm-.vlf ^ SUcb d ] rec 1 tor to include the said particulars in 
ing twenty-five pounds and if rhp r • S ° t0 do * r be s hall be liable to a fine not exceed- 
complied with in relation to any s ° f tbe last fore g° in g subsection are not 

any sum received by the direri-nr ° b paymen £ as is mentioned in the said subsection, 
been received by him in trust- for account of the payment shall be deemed to have 
the offer made. y persons who have sold their shares as a result of 

director of the comp^n^who^ 3n Z su< T b transfer as aforesaid the price to be paid to a 
for any shares in the companv^M^ 1S , t0 be abolished or who is to retire from office 
time have been obtained hv rw-b ^by him is in excess of the price which could at the 

is given to any such director t-b^ bo ders °f like shares or any valuable consideration 
case may be, shall for rhp 0 .!™ C exc ® 9s ° r *be money value of the consideration, as the 
made to him by way of comnJn°t** of J hl3 . sectioa » be deemed to have been a payment 
connection with his retirement from^ffi 1 ° SS °® ce or 33 consideration for or in 

of law requiring^disci osit-i n u ba ^ be tak en to prejudice the operation of any rule 
mentioned in this section or wirb made With res P ect to an y such payments as are 

made to the directors of a comp a h n PeCt tQ any ° ther like payments made or t0 be 
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151 . If in the case of any company provision is made by the articles or by any 

Provisions agreement entered into between any person and the company for empower- 
as to as- ing a direct or manager of the company to assign his office as such to 

signment another person, any assignment of office made in pursuance of the said 

of office provision shall, notwithstanding anything to the contrary contained in the 

by direc- said provision, be of no effect unless and until it is approved by a special 

tors. resolution of the company. 

Avoidance of Provisions in Articles or Contracts relieving Officers from Liability. 

152 . Subject as hereinafter provided, any provision, whether contained in the 

Provisions articles of a company or in any contract with a company or otherwise, tor 
as to liabi- exempting any director, manager or officer of the company, or any person 
lity of offi- (whether an officer of the company or not) employed by the company as 
cers and auditor from, or indemnifying him against, any liability which by virtue ol 

auditors. any rule of law would otherwise attach to him in respect of any negligence, 

default, breach of duty or breach of trust of which he may be guilty in 
relation to the company shall be void : 

Provided that— 

(a) in relation to any such provision which is in force at the date of the 
commencement of this Act, this section shall have effect only on the 
expiration of a period of six months from that date; and 

(b) nothing in this section shall operate to deprive any person of any exemption 
or right to be indemnified in respect of anything done or omitted to be 
done by him while any such provision was in force ; and 

(c) notwithstanding anything in this section, a company may, in pursuance 
of any such provision as aforesaid, indemnify any such director, manager, 
officer or auditor against any liability incurred by him in defending any 
proceedings, whether civil or criminal, in which judgment is given in his 
favour or in which he is acquitted or in connection with any application 
under section three hundred and seventy-two of this Act in which relief is 

• granted to him by the court. 

Arrangement and Reconstructions. 

153—(1) Where a compromise or arrangement is proposed between a company 
Power to and its creditors or any class of them, or between the company and its 
compro- members or any class of them, the court may, on the application in a 
mise with summary way of the company or of any creditor or member of the company, 
creditors or, in the case of a company being wound up, of the liquidator, order a 
and mem- meeting of the creditors or class of creditors, or of the members of the 
bers. company or class of members, as the case may be, to be summoned in such 

manner as the court directs. 

(2) If a majority in number representing three-fourths in value of the creditors or 
class of creditors, or members or class of members, as the case may be, present and 
voting either in person or by proxy at the meeting, agree to any compromise or arrange¬ 
ment, the compromise or arrangement shall, if sanctioned by the court, be binding on 
all the creditors or the class of creditors, or on the members or class of members, as the 
case may be, and also on the company or, in the case of a company in the course of being 
wound up, on the liquidator and contributories of the company, 

(3) An order made under subsection (2) of this section shall have no effect until 
an office copy of the order has been delivered to the registrar of companies for registra¬ 
tion, and a copy of every such order shall be annexed to every copy of the memorandum 
of the company issued after the order has been made, or, in the case of a company not 
having a memorandum, of eWry copy so issued of the instrument constituing or defining 
the constitution of the company. 

(4) If a company makes default in complying with subsection (3) of this section, 
the company and every officer of the company who is in default shall be liable to a fine 
not exceeding one pound for each copy in respect of which default is made. 

(5) In this section the expression “company” means any company liable to be 
wound up under this Act, and the expression “arrangement” includes a re-organisation 
of the share capital of the company by the consolidation of shares of different classes or 
by the division of shares into shares of different classes or by both those methods. 
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ment has been proposed for the purposes of or in rnnS -°, r arran ge- 
for the reconstruction of any comDanv or rnmna * nnectl ° n W1 th a scheme 

of any two or more companies, and that unde? the*,?h ^ a , maI 8»®»tion 

any part of the undertaking or the property J * 3cheme the wh ole or 
. ln the scheme (in this section referred to as “a rr!n V f compan V concerned 
companies be transferred to another company (in ^his sectinn'ff CO ® pany ”) ^ to 

transferee company”) the court may 7 ? lu C , ref erred to as “the 

compromise or arrangement or by any subsequent ordlr by £ he ° rder sancti oning the 
of the following matters 7 SUb8equent order > make provision for all or any 

(3) undertaking tnd^oflhftrop^rTy^ol ." hole « ^ P*« of the 
company ; Property or liabilities of any transferor 

de^emurns,"'^oliSrS oriS liV^ C °^ ° ( ^ 

arett>*be *allotted 

° f any legal 

t e dissolution, without winding up, of any transferor company ; 

su^h trnata^th™ 3 tun Z 'J^T* f 1° “<* *», and 

arrangement; ect> d,S8ent from the compromise or 

tosecteUUt th? SUp P le "l ental matters as are necessary 
effectively carried out. ° n ° r ama ^ amat * on shall be fully and 

liabilities, that property shal^blfyktue ofrh° n P j° vic ? es *° r transfer of property or 
those liabilities shall, by virtue of the order t. tra ? sfcrr ? d to and vest in, and 
of, the transferee company and in the rao 6 * f e trans ^ erred to and become the liabilities 

from any charge which is ’by virtue of rhe ° 307 pro . pert V» ** the order so directs, freed 
effect. y e ot the compromise or arrangement to cease to have 

• 

the order is made shal^ caus^n office^ thlS 9 £ Ctiol i’ eve t ry com P an y in relation to which 
companies for registration within, " ther ?° f be ^bvered to the registrar of 
default is made in complying with thiJl k day - S aftc T the makin g of the order, and if 

company who is in default shall be Hable ^^uIt h fin C e^ mPan7 ° fficer ° f th * 

of every description! and tfc “n ‘Uiab^ “ d 

the expression “com’pany’^iS^hlection °J subsectio . n ( , 5) of the last foregoing section, 
a company within the meaning of this Act. d n0t lncIude an V company other than 

of S h«? 3 er in a fcomn?? co . ntra « involving the transfer of shares or any class 
:L comoanv’’) m --uL ? y (m thls , 8e . ction referred to as “the transferor 
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or snares in a comnanv B ine pansier or snares or auy u.» 

company”) to another rnm m thls sect ion referred to as “the transferor 

this Act or not tin rM« « .? any * ^bether a company within the meaning of 

withinfour month, Jr T T * fe ?* d to as “ the transferee company”), has 

transferercomnanv L . the m *M D * of th e offer in that behalf by the 

tenths in value of rhe ap PJ? ved by the holders of not less than nine- 

time within two mn rl ar ? s ad ® cted > the transferee company may, at any 

notice inthe nre^HK!} 3 after the ex P irati °n of the said four months, give 

to acquire his^har ed HJf 1111 ® 1 to an V dissenting shareholder that it desires 

company shall t"' where , such a «“*& » given the transferee 

holder within nn! m °u / n a Pphcation made by the dissenting share- 

court thinks firm j° ntb L rom . tbe datc on w bich the notice was given the 

shares on rhe t order otherwise, be entitled and bound to acquire those 

the approving shareholders ^ whic j 1 under the scheme or contract the shares of 

approving snareholders are to be transferred to the transferee company r 
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Provided that, where any such scheme or contract has been so approved at any 
time before the commencement of this Act, the court may by order, on an application 
made to it by the transferee company within two months after the commencement of 
this Act, authorise notice to be given under this section at any time within fourteen 
days after the making of the order, and this section shall apply accordingly, except that 
the terms on which the shares of the dissenting shareholder are to be acquired shall be 
such terms as the court may by the order direct instead of the terms provided by the 
scheme or contract. 

(2) Where a notice has been given by the transferee company under this section 
and the court has not, on an application made by the dissenting shareholder, ordered 
to the contrary, the transferee company shall, on the expiration of one month from *h e 
date on which the notice has been given, or, if an application to the court by the 
dissenting shareholder is then pending, after that application has been disposed of, 
transmit a copy of the notice to the transferor company and pay or transfer to the 
transferor company the amount or other consideration representing the price payable 
by the transferee company for the shares which by virtue of this section that company 
is entitled to acquire, and the transferor company shall thereupon register the transferee 
company as the holder of those shares. 

(3) Any sums received by the transferor company under this section shall be paid 
into a separate bank account, and any such sums and any other consideration so received 
shall be held by that company on trust for the several persons entitled to the shares in 
respect of which the said sums or other consideration were respectively received. 

(4) In this section the expression “dissenting shareholder” includes a shareholder 
who has not assented to the scheme or contract and any shareholder who has failed or 
refused to transfer his shares to the transferee company in accordance with the scheme 
or contract. 

PART V. 

Winding up. 

(i) Preliminary. 

Modes of Winding up. 

156. —(1) The winding up of a company may be either— 

(a) by the court; or 

Modes of (b) voluntary; or 

winding up. , . , . . c , 

(c) subject to the supervision of the court. 

(2) The provisions of this Act with respect to winding up apply, unless the con¬ 
trary appears, to the winding up of a company in any of those modes. 

Contributories. 

157. —(1) In the event of a company being wound up, every present and past mem¬ 

ber shall be liable to contribute to the assets of the company to an amount 
Liabilityas sufficient for payment of its debts and liabilities, and the costs, charges, and 

expenses of the winding up, and for the adjustment of the rights of the 
contributories among themselves, subject to the provisions of subsection (2) 
of this section and the following qualifications :— 

(a) a past member shall not be liable to contribute if he has ceased to be a 
member for one year or upwards before the commencement of the 
winding up : 

(b) a past member shall not be liable to contribute in respect of any debt 
or liability of the company contracted after he ceased to be a member : 

(c) a past member shall not be liable to contribute unless it appears to the 
court that the existing members are unable to satisfy the contributions 
required to be made by them in pursuance of this Act: 

(d) in the case of a company limited by shares no contribution shall be 
required from any member exceeding the amount, if any, unpaid on 
the shares in respect of which he is liable as a present or past member: 

(e) in the case of a company limited by guarantee, no contribution shall, sub¬ 
ject to the provisions of subsection (3) of this section, be required from 


contribu¬ 
tories of 
present 
and past 
members. 
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any member exceeding the amount undertaken to be contributed k< 
him to the assets of the company in the event of ifs beinp wound . 

Doli> ng f in tHiS Act sh u U invalidate an Y Provision contained i/ani 
policy of insurance or other contract whereby the liability of individuJ 

members on the policy or contract is restricted, or whereby the funds 01 

the company are alone made liable in respect of the policy or conntt 

a sum due to any member °f a company, in his characte/of a member 

dIhr y ,^ dlVldends ’ profit f, or otherwise > shall not be deemed to be a 

debt of the company, payable to that member in a case of competition 
between himself and any other creditor not a member of the company 

□dduion to his liability (if any) to contribute as an ordinary member “ble to lie 
of an unlisted company: “ Ae of the winding up a member 

Provided that— 


(a) 


(b) 


(c) 


co P ntrih d nHf 0r f°K r ? lanagcr , shal [ ** be li®Me to make such further 
contribution if he has ceased to hold office for a year or upwards before 

the commencement of the winding up : 

d ‘ rector or manager shall not be liable to make such further 

S .Ve., £ m j eSpe r t debt or liability of the company contract- 

ed after he ceased to hold office : 

subject to the articles of the company, a director or manager shall not be 
liable to make such further contribution unless the court deems it neces- 
require that contribution in order to satisfy the debts and 
liabilities of the company, and the costs, charges, and expenses of the 


capita?^evMv memhlr IIfrh P ° f 3 ““PS 7 by guarantee which has a share 

takento fuH? 0 ™**? 7 sha11 b ? \ iabIe » in addition to the amount under- 

wound un ^riSih ? b , V h L m t0 the a9 r sets of the com P a ny in the events of its being 
wound up, to contribute to the extent of any sums unpaid on any shares held by him. 


158. 


Definition 
of contri¬ 
butory. 


159. 
Nature of 
liability of 
contribu¬ 
tory. 


The term contributory means every person liable to contribute to the 
assets of a company in the event of its being wound up, and for the purposes 
of all proceedings for determining, and all proceeding prior to the final 
determination of, the persons who are to be deemed contributories, includes 
any person alleged to be a contributory. 

The liability of a contributory shall create a debt (in England of the nature 
a specialty) accruing due from him at the time when his liability commenc- 

i- u -i- Ut payab ^ e at tbe times when calls are made for enforcing the 
liability. 


-(1) If a contributory dies either before or after he has been placed on the 
nst of contributories, his personal representatives, and the heirs and legatees 
of heritage of his heritable estate in Scotland, shall be liable in a due course 
of administration to contribute to the assets of the company in discharge 
of his liability and shall be contributories accordingly. 

(2) Where the personal representatives are placed on the list of contti- 
, j j j butories, the heirs or legatees of heritage need not be added, but they may 
be added as and when the Court thinks fit. 


160.- 

Contribu- 
tories in 
case of 
death of 
member. 


—--— AJLl* 

_ 1 1 . 1 • J I | representatives make default in paying any money 

ordered to be paid by them, proceedings may be taken for administering the estate of 

the deceased contributory, and for compelling payment thereout of the money due. 

If a contributory becomes bankrupt, either before or after he has been 
placed on the list of contributories— 

his trustee in bankruptcy shall represent him for all the purposes of 
*11 ^ nd ^ n g U P> an d shall be a contributory accordingly, and may be 
called on to admit to proof against the estate of the bankrupt, or other¬ 
wise to allow to be paid out of his asset in due course of law, any 
money due from the bankrupt in respect of his liability to contribute 
to the assets of the company ; and 


161. 
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(2) there may be proved against the estate of the bankrupt the estimated 
value of his liability to future calls as well as calls already made. 

162.—(1) The husband of a female contributory married before the date of the 
r, . . commencement of the Married Women’s Property Act, 1882, or the Manied 
Froviston Women’s Property (Scotland) Act, 1881, as the case may be, shall, during 
a ? mar * the continuance of the marriage, be liable, as respects any liability attaching 
ried to any shares acquired by her before that date, to contribute to the assets 

women. Q f the company the same sum as she would have been liable to contribute 
if she had not married, and he shall be a contributory accordingly. 

(2) Subject as aforesaid, nothing in this Act shall affect the provisions of the 
Married Women’s Property Act, 1882, or the Married Women’s Property (Scotland) 
Act, 1881. 

(ii) Winding Up by the Court. 

Jurisdiction. 


163.—(1) The High Court shall have jurisdiction to wind up any company regis- 
Jurisdic- tered in E n g latld * 

tion to (2) In the case of a company whose registered office is situate within 

wind up the jurisdiction of the Chancery Court of the County Palatine of Lancaster 
companies or the Chancery Court of the County Palatine of Durham, the Palatine 
registered Court shall have concurrent jurisdiction with the High Court to wind up 
in Eng- the company. 

land * (3) Where the amount of the share capital of a company paid up or 

credited as paid up does not exceed ten thousand pounds, the county court of the district 
in which the registered office of the company is situate shall, subject to the provisions of 
this section have concurrent jurisdiction with the High Court to wind up the company. 

(4) Where a company is formed for working mines within the stannaries and is not 
shown to be working mines beyond the limits of the stannaries or to be engaged in any 
other undertaking beyond those limits, or to have entered into a contract for such 
working or undertaking, the court exercising the stannaries jurisdiction shall, whatever 
may be the amount of the capital of the company and wherever the registered office of 
the company is situate, have concurrent jurisdiction with the High Court to wind up the 
company. 

(5) The Lord Chancellor may by order exclude a county court from having juris¬ 
diction under this Act, and for the purposes of that jurisdiction may attach its district, 
or any part thereof, to any other county court, and may revoke or vary any such order. 

In exercising his powers under this section the Lord Chancellor shall provide that a 
county court shall not have jurisdiction under this Act unless it has for the time being 
jurisdiction in bankruptcy. 

An order made under this provision shall not affect any jurisdiction or powers 
vested in any county court under or by virtue of the Stannarise Jurisdiction (Abolition) 
Act, 1896. 

(6) Every court in England having jurisdiction under this Act to wind up a com¬ 
pany shall for the purposes of that jurisdiction have all the powers of the High Court, 
and every prescribed officer of the court shall perform any duties which an officer of the 
High Court may discharge by order of the judge thereof or otherwise in relation to the 
winding up of a company. 

(7) Nothing in this section shall invalidate a proceeding by reason of its being taken 
in a wrong court. 


(8) For the purposes of this section the expression “registered office” means the 
place which has longest been the registered office of the company during the six months 
immediately preceeding the presentation of the petition for winding up. 


164.— 

Conduct 
of winding 
up busi¬ 
ness in 
High 
Court in 
England. 


(1) Subject to any order made under section fifty-seven or section sixty A. of 
the Supreme Court of Judicature (Consolidation) Act, 1925, and without 
prejudice to the power to make orders of transfer under that Act, the juiis- 
diction of the High Court to wind up companies in England under this Act 
shall, as the Lord Chancellor may from time to time by general order direct, 
be exercised either by such judge or judges of the Chancery Division of the 
High Court as the Lord Chancellor may assign for the purpose or by the 
judge or judges for the time being exercising the bankruptcy jurisdiction of 
the High Court. 
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(2) The Lord Chancellor may give directions as aforesaid either generally or wi* 
respect to any specified classes of cases. . & y or with 


(3) Provision may be made by general rules for regulating the exercise of m 
jurisdiction of the High Court under this Act, exercise of the said 


165.—(1) The winding up of a company by the court in England or any proced. 
Transfer ln 8j* in the winding up may at any time and at any stage, and either with 
of procee- without application from any of the parties thereto, be transferred fmm 
dings from one court to another court, or may be retained in the court in which X 
one court proceedings were commenced, although it may not be the court in which 
to another the V ought to have been commenced. cn 

and state- (2) The powers of transfer given by the foregoing provisions of thi, 
ment of section may subject to and in accordance with general rules, be exercised 

by the Lord Chancellor or by any judge of the High Court having Yuris 
diction under this Act, or, as regards any case within the jurisdiction of 

any other court, by the judge of that Court. on or 


case by 
county 
court. 

(3) 


If 


n .l any question arises in any winding up peoceeding in a county court which 

all the parties to the proceeding, or which one of them and the judge of the Toim 
desire to have determined in the first instance in the High Court, the judge shalS 
the facts in the form of a special case for the opinion of the High Court, and thereupon 
the special case and the proceedings, or such of them as mav hp rmnirij ii u * 
mitted to the High Court for the purpose of the deteTminSiom Q ^ ^ ** ^ 


juri j i !!' _ ri B 'sLmd?° U ^l f J e8Si0n ShaU i Urisdi “ion to wind up any company 


registered in Scotland. 

(2) When the Court of Session is in vacation the juridiction conferred 
on that court by this section may, subject to the provisions of this Act, be 
exercised by the Lord Ordinary on the Bills. 

th V mount of the share capital of a company paid up or 

r f-u u -/rj 1 • ? l V p ^ oes not exceed ten thousand pounds, the sheriff court 

of the sheriffdom in which the registered office of the company is situate shall have con¬ 
current jurisdiction with the Court of Session to wind up the company : 

Provided that— 


tion to 
wind up 
companies 
in Scot¬ 
land. 


(a) 


(b) 


(c) 


it shall be fawful for the Court of Session, if it appears to the court 
having regard to the amount of the assests of the company expedient 

to rer ? n to ®.ny sheriff court any petition presented to the 
Uo rt of Session for winding up any such company, or to require any 

such pettion presented to a sheriff court to be remitted to the Court of 
oession ; and 

it: shall be lawful for the Court of Session to require that any such 

petuion as aforesaid presented to one sheriff court be remitted to another 
sheriff court; and 

in a winding up in the sheriff court it shall be lawful for the sheriff 
court to submit a stated case for the opinion of the Court of Session on 
any question of law arising in that winding up. 


nl _ r . u\ he i purpo ?f s this section, the expression “registered office 0 means the 

immediately een tbe Te ^ lstcrec J °® ce of the company during the six months 

immediately preceding the presentation of the petition for winding up. 


167 ‘ ? a e . re ari th t e Co , urt of Session makes a winding up order, it may, if it think* 

Powpr in tXTr, u ( lme direct a ] subsec l uent: proceedings in the winding up to be 
WHnd bef ° re ° u ne ° f th f. Permanent Lords Ordinary, and remit the 

to remit for t-hTn UP t0 acc . or ^ in gly» an d thereupon that Lord Ordinary, shall, 

winding up the coun : Wmdlng Up ' have a11 *e powers and jurisdiction of 

Provided that the Lord Ordinary may report to the division of the court 
any matter which may arise in the course of the winding up. 


Ordinary 


168 


Circum¬ 
stances in 
which 


Cases in. which Company may be wound up by Court. 

A company may be wound up by the court if— 

(1) the company has by special resolution resolved that the company be 

wound up by the court : 

(2) default is made in delivering the statutory report to the registrar or in 
holding the statutory meeting : 
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(3) the company does not commence its business within a year from its 
incorporation, or suspends its business for a whole year : 

(4) the number of members is reduced, in the case of a private company, 
below two, or, in the case of any other company, below seven : 

(5) the company is unable to pay its debts : 

(6) the court is of opinion that it is just and equitable that the company 
should be wound up, 

A. company shall be deemed to be unable to pay its debts— 

(1) if a creditor, by assignment or otherwise, to whom the company is 
indebted in a sum exceeding fifty pounds then due, has served on the 
company, by leaving it at the registered office of the company, a 
demand under his hand requiring the company to pay the sum so 
due, and the company has for three weeks thereafter neglected to pay 
the sum, or to secure or compound for it to the reasonable satisfaction 
of the creditor; or 

(2) if, in England or Northern Ireland, execution or other process issued on 
a judgment decree or order of any court in favour of a creditor of the 
company is returned unsatisfied in whole or in part; or 

(3) if, in Scotland, the induciae of a charge for payment on an extract 
decree, or an extract registered bond, or an extract registered protest 
have expired without payment being made ; or 

(4) if it is proved to the satisfaction of the court that the company is 
unable to pay its debts, and, in determining whether a company is 
unable to pay its debts, the court shall take into account the contingent 
and prospective liabilities of the company. 

Petition for Winding Up and Effects thereof. 

170.—(I) An application to the court for the winding up of a company shall be 
Provisions by petition, presented subject to the provisions of this section either by 
as to appli- the company, or by any creditor or creditors (including any contingent or 
cations for prospective creditor or creditors), contributory or contributories, or by all 
winding or any of those parties, together or separately: 
up. 

Provided that— 

(a) A contributory shall not be entitled to present a winding-up petition 
unless— 

(i) either the number of members is reduced, in the case of a 
private company, below two, or, in the case of any other company, below 
seven ; or 

(ii) the shares in respect of which he is a contributory, or some of 
them, either were originally allotted to him or have been held by him, 
and registered in his name, for at least six months during the eighteen 
months before the commencement of the winding up, or have devolved 
on him through the death of a former holder; and 

(b) A winding-up petition shall not, if the ground of the petition is default 
in delivering the statutory report to the registrar or in holding the 
statutory meeting, be presented by any person except a shareholder, nor 
before the expiration of fourteen days after the last day on which the 
meeting ought to have been held ; and 

(c) The Court shall not give a hearing to a winding-up petition presented 
by a contingent or prospective creditor until such security for costs has 
been given as the court thinks reasonable and until a prima facie case 
for winding up has been established to the satisfaction of the Court. 

(2) Where a company is being wound up voluntarily or subject to supervision in 
England, a winding-up petition may be presented by the official receiver attached to the 
Court as well as by any other person authorised in that behalf under the other 
provisions of this section, but the Court shall not make a winding-up order on the 
petition unless it is satisfied that the voluntary winding up or winding up subject to 
■supervision cannot be continued with due regard to the interests of the creditors or 
contributories. 

124 


company 
may be 
wound up 
by court. 


169. 

Definition 
of inabili¬ 
ty to pay 
debts. 
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(3) Where under the provisions of this Part of this Act any person as being the 
husband of a female contributory is himself a contributory, and a share has during the 
whole or any part of the six months mentioned in proviso (a) (ii) to subsection (1) of this 
section been held by or registered in the name of the wife, or by or in the name of 
a trustee for the wife or for the husband, the share shall, for the purposes of this section 
be deemed to have been held by and registered in the name of the husband. * 


171.— 

Powers of 
court on 
hearing 
petition. 


(1) On hearing a winding-up petition the Court may dismiss it, or adjourn 
the hearing conditionally or unconditionally, or make any interim order, or 
any other order that it thinks fit, but the Court shall not refuse to make 
a winding-up order on the ground only that the assets of the company 
have been mortgaged to an amount equal to or in excess of those assets, or 
that the company has no assets. 


(2) Where the petition is presented on the ground of default in delivering the 
statutory report to the registrar or in holding the statutory meeting the Court may- 


fa) instead of making a winding-up order, direct that the statutory report 
shall be delivered or that a meeting shall be held ; and 

(b) order the cost to be paid by any persons who, in the opinion of the 
Court, are responsible for the default. 


172 . 

Power to 
stay or re¬ 
strain pro¬ 
ceedings 
against 
company. 


At any time after the presentation of a winding-up petition, and before a 
winding-up order has been made, the company, or any creditor or con¬ 
tributory, may— 

(a) where any action or proceeding against the company is pending in the 
High Court or Court of Appeal in England or Northern Ireland, apply 
to the court in which the action or proceeding is pending for a stay of 
proceedings therein ; and 

(b) where any other action or proceeding is pending against the company, 
apply to the court having jurisdiction to wind up the company to 
restrain further proceedings in the action or proceeding ; 


and the court to which application is so made may, as the case may be, stay or restrain 
the proceedings accordingly on such terms as it thinks fit. 


173. In a winding up by the court, any diposition of the property of the company. 
Avoidance including things in action, and any transfer of shares, or alteration in the 
of disposi- status of the members of the company, made after the commencement of 
tions of the winding up, shall, unless the court otherwise orders, be void, 
property, 

&c. after 
commence¬ 
ment of 
winding up. 


174.— (1) Where any company registered in England is being wound up by the 
Avoidance court, any attachment, sequestration, distress, or execution put in force 
of attach- against the estate or effects of the company after the commencement 
ments, &.c. of the winding up shall be void to all intents. 

Englteh° ^ ^ e - Provisions of this section shall so far as relates to any estate or 

company 
and in case 
of effects 
in England 
of Scottish 
company. 


meets ot the company situate in England, apply in the case of a company 
registered in Scotland as it applies in the case of a company registered 
in England. 


Commencement of Winding Up. 

175.—(1) Where before the presentation of a petition for the winding up of a- 
Com- company by the court a resolution has been passed by the company for 

mence- voluntary winding up, the winding up of the company shall be deemed to 

ment of have commenced at the time of the passing of the resolution, and unless 
winding up the court, on proof of fraud or mistake, thinks fit otherwise to direct, all 
by the proceedings taken in the voluntary winding up shall be deemed to have 

court. been validly taken. 
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(2) In any other case, the winding up of a company by the court shall be deemed 
to commence at the time of the presentation of the petition for the winding up. 


Consequences of Winding-up Order. 

176. On the making of a winding-up order, a copy of the order must forthwith 
be forwarded by the company, or otherwise as may be prescribed, to the 

Copy of registrar of companies, who shall make a minute thereof in his books 
order to be relating to the company, 
forwarded 
to registrar. 

177. When a winding-up order has been made, or a provisional liquidator has 
been appointed, no action or proceeding shall be proceeded with or com- 

Action raenced against the company except by leave of the court, and subject 
stayed on to such terms as the court may impose, 
winding- 
up order. 

178. An order for winding up a company shall operate in favour of all the 
creditors and of all the contributories of the company as if made on the 

Effect of joint petition of a creditor and of a contributory. 

winding- 

up order. 

Official Receiver in English Winding Up. 


179.— 

Official re¬ 
ceiver in 
bankrupt¬ 
cy to be 
official re¬ 
ceiver for 
winding-up 


(1) For the purposes of this Act so far as it relates to the winding up of 
companies by the court in England, the term “official receiver” means the 
official receiver, if any, attached to the court for bankruptcy purposes, or if 
there is more than one such official receiver, then such one of them as the 
Board of Trade may appoint, or, if there is no such official receiver, then an 
officer appointed for the purpose by the Board. 

(2) Any such officer shall for the purpose of his duties under this Act 
be styled “the official receiver.” 


purposes. 


180. If in the case of the winding up of any company by the court in England it 

appears to the court desirable, with a view to securing the more convenient 

Appoint- and economical conduct of the winding up, that some officer, other than the 
meat of person who would by virtue of the last foregoing section of this Act be the 
official re- official receiver, should be the official receiver for the purposes of that 
ceiver by winding up, the court may appoint that other officer to act as official 
court in receiver in that winding up, and the person so appointed shall be deemed 
certain to be the official receiver in that winding up for all the purposes of this 
cases. Act. 

181. —(1) Where the court in England has made a winding-up order or appointed 

a provisional liquidator, there shall, unless the court thinks fit to order 
Statement' otherwise and so orders, be made out and submitted to the official receiver 
of com- a statement as to the affairs of the company in the prescribed form, verified 
pany’s by affidavit, and showing the particulars of its assets, debts, and liabilities, 
affairs to the names, residences, and occupations of its creditors, the securities held 
be sub- by them respectively, the dates when the securities were respectively given, 
mitted to and such further or other information as may be prescribed or as the official 
official receiver may require, 

receiver. 

(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by the person who is at that date 
the secretary or other chief officer of the company, or by such of the persons hereinafter 
in this subsection mentioned as the official receiver, subject to the direction of the court, 
may require to submit and verify the statement, that is to say, persons— 

(a) who are or have been directors or officers of the company; 

(b) who have taken part in the formation of the company at any time 
within one year before the relevant date ; 

(c) who are in the employment of the company, or have been in the employ- 
ment of the company within the said year and are in the opinion of 
the official receiver capable of giving the information required ; 
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(d) who are or have been within the said year officers of or in the employ 
ment ot a company, which is or within the said year was an officer of the 
company to which the statement relates. 


„ /l! statement shall be submitted within fourteen days from the relevant date 

appoint 10 SUCh eXtended tlme as the official receiver or the court may for special reasons 


.(41 .Any person making or concurring in making the statement and affidavit 
required by this section shall be allowed, and shall be paid by the official receiver or 
provisional liquidator as the case may be, out of the assets of the company, such costs 
and expenses incurred in and about the preparation and making of the statement and 
amaavit as the official receiver may consider reasonable, subject to an appeal to the court. 


(5) If any person, without reasonable excuse, makes default in complying with the 
requirements of this section, he shall be liable to a fine not exceeding ten pounds for 
every day during which the default continues. 


(6) Any person stating himself in writing to be a creditor or contributory of the 
company shall be entitled by himself or by his agent at all reasonable times, on payment 
of the prescribed fee, to inspect the statement submitted in pursuance of this section, and 
to a copy thereof or extract therefrom. 


(7) Any person untruthfully so stating himself to be a creditor or contributory 

shaii be guilty of a contempt of court and shall, on the application of the liquidator or of 
the official receiver, be punishable accordingly. 

(8) In this section the expression “the relevant date” means in a case where a 

1 . ^ . date of his appointment, and, in a case where no 

such appointment is made, the date of the winding up order. 

182. (1) In a case where a winding-up order is made, the official receiver shall, as 

soon as practicable after receipt of the statement to be submitted under the 
by l ast foregoing section, or, in a case where the court orders that no statement 
official shall be submitted, as soon as practicable after the date of the order, submit 
receiver. a preliminary report to the court— 

(a) as to the amount of capital issued, subscribed, and paid up, and theesri 1 2 3 ' 
mated amount of assets and liabilities ; and 

(b) if the company has failed, as to the causes of the failure ; and 

(c) whether in his opinion further inquiry is desirable as to any matter 
relating to the promotion, formation, or failure of the company, or the 
conduct of the business thereof. 

(2) The official receiver may also, if he thinks fit, make a further report, or further 
reports, stating the manner in which the company was formed and whether in his opini- 
on any fraud has been committed by any person in its promotion or formation, or by any 
director or other officer of the company in relation to the company since the formation 
thereof, and any other matters which in his opinion it is desirable to bring to the notice 
of the court. 


(3) If the official receiver states in any such further report as aforesaid that in his 
opinion a fraud has been committed as aforesaid, the court shall have the further powers 
provided in sections two hundred and sixteen and two hundred and seventeen of this Act. 

Liquidators, 

183. For the purpose of conducting the proceedings in winding up a company and 
Power of performing such duties in reference thereto as the court may impose, the 
court to court may appoint a liquidator or liquidators, 
appoint 

liquida- 

tors. 


184.- 

Appoint- 
ment and 
powers of 
provision¬ 
al liqui¬ 
dator. 


(1) Subject to the provision ot this section, the court may appoint a liquida¬ 
tor provisionally at any time after the presentation of a winding up petition. 

(2) Where the proceedings are in England, the appointment of a provi¬ 
sional liduidator may be made at any time before the making of a winding 
up order and either the official receiver or any other fit person may be 
appointed. 

(3) Where the proceedings are in Scotland, the appointment of a provi¬ 
sional liquidator may be made at any time before the first appointment ol 
liquidators** 
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(4) Where a liquidator is provisionally appointed by the court, the court may 
limit and restrict his powers by the order appointing him. 


185. 

Appoint* 
ment, 
style, <&lc. 
of liquida- 
tors in 
England. 


The following provisions with respect to liquidators shall have effect on a 
winding-up order being made in England :— 

(1) The official receiver shall by virtue of his office become the provisional 
liquidator and shall continue to act as such until he or another person 
becomes liquidator and is capable of acting as such : 

(2) The official receiver shall summon separate meetings of the creditors 
and contributories of the company for the purpose of determining whether 
or not an application is to be made to the court for appointing a liquidator 
in the place of the official receiver : 


(3) The court may make any appointment and order required to give 
effect to any such determination, and, if there is a difference between rhe 
determinations of the meetings of the creditors and contributories in respect 
of the matter aforesaid, the court shall decide the difference and make such 
order thereon as the court may think fit : 


(4) In a case where a liquidator is not appointed by the court, the official 
receiver shall be the liquidator of the company : 


(5) The official receiver shall by virtue of his office be the liquidator 
during any vacancy : 


(6) A liquidator shall be described, where a person other than the official 
receiver is liquidator, by the style of ‘ the liquidator,” and, where the official 
receiver is liquidator, by the style of “the official receiver and liquidator,” of 
the particular company in respect of which he is appointed, and not by his 
indivfdual name. 


186 . 

Provisions 
where 
person 
other than 
official' 
receiver is 
appointed 
liquidator. 


Where in the winding up of a company by the court in England a person 
other than the official receiver is appointed liquidator, that person— 

(1) shall not be capable of acting as liquidator until he has notified his 
appointment to the registrar of companies and given security in the 
prescribed manner to the satisfaction of the Board of Trade : 

(2) shallgive the official receiver such information and such access to and 
facilJBfcs for inspecting the books and documents of the company, and 
generally such aid as may be requisite for enabling that officer to perform 
his duties under this Act. 


187. The following provisions with respect to the liquidators shall have effect in a 
winding up by the court in Scotland :— 


Provision 
a9 to liqui¬ 
dators in 
Scotland. 


(1) The court may determine whether any and what security is to be given 
by a liquidator on his appointment : 

(2) A liquidator shall be described by the style of “the official liquidator” 
of the particular company in respect of which he is appointed and not 
by his individual name : 


(3) Where an order has been made for winding up a company subject to 
supervision, and an order is afterwards made for winding up by the 
court, the court may by the last-mentioned or by any subsequent order 
appoint any person who is then liquidator, either provisionally or 
permanently, and either with or without any other person, to be liquida¬ 
tor in the winding up by the court. 

188.—(1) A liquidator appointed by the court may resign or, on cause shown, be 
removed by the court. 


(2) Where a person other than the official receiver is appointed liquidator, he 

shall receive such salary or remuneration by way of percentage or other- 
General wise as the court may direct, and, if more such persons than one are 

provisions appointed liquidators, their remuneration shall be distributed among 

as to liqui- them in such proportions as the court directs. 

dators. (3) A vacancy in the office of a liquidator appointed by the court shall be 

filled by the court. 


(4) if more than one liquidator is appointed by the court, the court shall declare 
whether any act by this Act required or authorised to be done by the liquidator is to be 
done by all or any one or more of the persons appointed. 
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(5) Subject to the provisions of section two hundred and seventv-eiphr of thu 

A A th u j C . tS ° f3 liquidator shall be valid notwithstanding any defects tha^mav 
wards be discovered in his appointment or qualification. ay a ‘ tei * 

( .P ^ here , a winding-up older has been made or where a provisional 

of com ‘Th° r ha3 b K en l P! ]? in f ed, - the liquidator ’ or the Provisional liquidator 

“ the case may be shall take into his custody, or under his control aU 
property, " d thmg3 ” 3Cti ° n t0 which the *• ~ apS, to 

(2) In a winding up by the court in Scotland, if and so long as there i, 
of thecour° r ’ 3 ^ pr ° perty of the com P an y shall be deemed to be in the custody 


190 . Where a company is being wound up by the court, the court may on the 

Vesting of a PP^ lcatlor ] < °f t “ e liquidator by order direct that all or any part of the 
property property of whatsoever description belonging to the company or held by 
of com- trustees on its behalf shall vest in the liquidator by his official name and 
pany in the pro P e tty to which the order relates shall vest accordingly, and 

liquidator. bquidator may. after giving such indemnity, if any, as the court may 

direct, bring or defend in his official name any action or other legal 
p oceeding which relates to that property or which it is necessary to bring or defend for 
the purpose or effectually winding up the company and recovering its property. 

„„„ ,. 191 -.T (1) T be liquidator in a winding up by the court shall have power with the 

sanction either of the court or of the committee of inspection— 

^ tC> *L ri u S i? r ? e / end any action or other legal proceeding in the name and 
.Powers ot on behalf of the company : 

^ to carry on the business of the company, so far as may be necessary for 

the beneficial winding up thereof : 

(c) to appoint a solicitor or law agent to assist him in the performance of 
his duties: 


(d) to pay any classes of creditors in full: 

(e) to make any compromise or arrangement with creditors or persons 
claiming to be creditors, or having or alleging themselves to have any 
claim, present or future, certain or contingent, ascertained or sounding 
only in damages against the company, or whereby the company may be 
rendered liable : 


(f) to compromise all calls and liabilities to calls, debts, and liabilities 
capable or resulting in debts, and all claims, present or future, certain or 
contingent, ascertained or sounding only in damages, subsisting or 
supposed to subsist between the company and a contributory, or alleged 
contributory, or other debtor or person apprehending liability to the 
company, and all questions in any way relating to or affecting the assets 
or the winding up of the company, on such terms as may be agreed, 
and take any security for the discharge of any such call, debt, liability or 
claim, and give a complete discharge in respect thereof. 

(2) The liquidator in a winding up by the court shall have power— 

(a) to sell the real and personal property, and things in action of the 
company by public auction or private contract, with power to transfer 
the whole thereof to any person or company, or to sell the same in 
parcels : 

( b ) tc J do a U acts and to execute, in the name and on behalf of the company, 
all deeds, receipts, and other documents, and for that purpose to use, 
when necessary, the company’s seal: 

(c) to prove, rank, and claim in the bankruptcy, insolvency, or sequestration 

of any contributory, for any balance against his estate, and to receive 
dividends in the bankruptcy, insolvency, or sequestration in respect or 
that balance, as a separate debt due from the bankrupt or insolvent, and 
reteably with the other separate creditors : 

(d) to draw, accept, make, and indorse any bill of exchange or promissory 
note in the name and on behalf of the company, with the same effect 
with respect to the liability of the company as if the bill or note had 
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been drawn, accepted, made, or indorsed by or on behalf of the company 
in the course of its business : 

(e) to raise on the security of the assets of the company any money 
requisite : 

(f) to take out in his official name letters of administration to any deceased 
contributory, and to do in his official name any other act necessary for 
obtaining payment of any money due from a contributory or his estate 
which cannot be conveniently done in the name of the company, and in 
all such cases the money due shall, for the purpose of enabling the 
liquidator to take out the letters of administration or recover the money, 
be deemed to be due to the liquidator himself: 

(g) to appoint an agent to do any business which the liquidator is unable to 
do himself : 

(h) to do all such other things as may be necessary for winding up the affairs 
of the company and distributing its assets. 

(3) The exercise by the liquidator in a winding up by the court of the powers con¬ 
ferred by this section, shall be subject to the control of the court, and any creditor or 
contributory may apply to the court with respect to any exercise or proposed exercise of 
any of those powers. 

(4) In the case of a winding up in Scotland the court may provide by any order 
that the liquidator may, where there is no committee of inspection, exercise any of the 
powers mentioned in paragraph (a) or paragraph (b) of sub-section fl) of this section 
without the sanction or intervention of the court. 

(5) In a winding up by the court in Scotland the liquidator shall, subject to 
general rules, have the same powers as a trustee on a bankrupt estate. 

192.—(1) Subject to the provisions of this Act, the liquidator of a company which 
Exercise is being wound up by the court in England shall, in the administration of 
and con- the assets of the company and in the distribution thereof among its credit 
trol of tors, have regard to any directions that may be given by resolution of the 

liquida- creditors or contributories at any general meeting, or by the committee of 
tor’s pow- inspection, and any directions given by the creditors or contributories at any 
ers in Eng- general meeting shall in case of conflict be deemed to override any direc' 
land. tions given by the committee of inspection. 

(2) The liquidator may summon general meetings of the creditors or contribu' 
tories for the purpose of ascertaining their wishes, and it shall be his duty to summon 
meetings at suet times as the creditors or contributories, by resolution, either at the 
meeting appointing the liquidator or otherwise, my direct, or whenever requested in 
writing to do so by one-tenth in value of the creditors or contributories as the case mav 
be. 

(3) The liquidator may apply to the Court in manner prescribed for directions in 
relation to any particular matter arising under the winding up. 

(4) Subject to the provisions of this Act, the liquidator shall use his own discretion 
in the management of the estate and its distribution among the creditors. 

(5) If any person is aggrieved by any act or decision of the liquidator, that person 
may apply to the court, and the court may confirm, reverse, or modify the act or decision 
complained of, and make such order in the premises at it thinks just. 

193. Every liquidator of a company which is being wound up by the court in 

Books to England shall keep, in manner prescribed, proper books in which he shall 
be kept by cause to be made entries or minutes of proceedings at meetings, and of such 
liquidator other matters as may be prescribed, and any creditor or contributory may, 
in Eng- subject to the control of the court, personally or by his agent inspect any 
land. such books. 

194 . ( 1 ) Every liquidator of a company which is being wound up by the court in 

Payments England shall, in such manner and at such times as the Board of Trade, 
of liquida- with the concurrence of the Treasury, direct, pay the money received by him 
tor in Eng- to the Companies Liquidation Account at the Bank of England, and the 
land into Board shall furnish him with a certificate of receipt of the money so 
bank. paid: 

Provided that, if the committee of inspection satisfy the Board of Trade that 
tor the purpose or carrying on the business of the company or of obtaining advances,. 
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5? { fi* any ° tber " ea u 90n « ic i9 for advantage of the creditors or contributories tW 
the liquidator should have an account with any other bank the Board «V.oll° ne l 

application of the committee of inspection, authorise the liquidator to mfke his payme^te 
into and out of such other bank a9 the committee mav select and th~T paym ® nts 
payments shall be made in the prescribed manner. 7 ’ d thereu P° n those 

(2) If any such liquidator at any time retaines for i-k«„ a 

exceeding fifty pounds, or such other amount as the Board* of Trade in Inv^H "f® 
■eye authorise him to retain, then, unless he explains the retention to the satisfacrion 
of the Board, he shall pay .merest on the amount so retained in excess at the me 

mrr Wen f ty hF er Cent ' p e r annUm ,: ‘S? sI J a11 be liable to disallowance of all or such 
part of his remuneration as the Board mav think i»«r *nd _ _j r 

dffauh 7 thC B ° ard ’ and sha11 be liable to pay an V expenses occasioned by reason o? hh 


(3) A liquidator of a company which 
England shall not pay any sums received by 
account. 


is being wound up by the court in 
him as liquidator in his private banking 



Audit of 
liquida¬ 
tor's ac¬ 
counts in 
England. 


Every liquidator of a company which is being wound up by the court 
in England shall, at such times as may be prescribed but not less than 
twice in each year during his tenure of office, send to the Board of 

liquidator 1 ** ^ acCOUnt of his re ceipts and payments as 

(2) The account shall be in a prescribed form, shall be made in 
duplicate, and shall be verified by a statutory declaration in the prescribed 


( u J he , Boar \ s h a } 1 c ?V se , the account to be audited and for the purpose of the 
audit the liquidator shall furnish the Board with such vouchers and information as the 
Board may require, and the Board may at any time require the production of and 
inspect any books or accounts kept by the liquidator. 

, W ^hen th i e account has been audited, one copy thereof shall be filed and 
kept by the Board, and the other copy shall be delivered to the court for filing, 

interested C ° P7 sba be open to the inspection of any creditor, or of any person 

^ C ?° ard sb j^ cause the account when audited or a summary thereof to be 
printed, and shall send a printed copy of the account or summary by post to every 
creditor and contributory. 


196.— 

Control of 
Board of 
Trade over 
liquida¬ 
tors in 
England. 


(1) The Board of Trade shall take cognizance of the conduct of liquidators 
of companies which are being wound up by the court in England, and, 
if a liquidator does not faithfully perform his duties and duly observe all 
the requirements imposed on him by statute, rules or otherwise with 
respect to the performance of his duties, or if any complaint is made to the 
Board by any creditor or contributory in regard thereto, the Board shall 
inquire into the matter, and take such action thereon as they may think 
expedient. 


(2) The Board may at any time require any liquidator of a company which is 
being wound up by the court in England to answer any inquiry in relation to any 
winding up in which he is engaged, and may, if the Board think fit, apply to the court 
to examine him or any other person on oath concerning the winding up. 

(3) The Board may also direct a local investigation to be made of the books and 
vouchers of the liquidator. 


197. (1) When the liquidator of a company which is being wound up by the 

court in England has realised all the property of the company, or so much 

Release of thereof as can, in his opinion, be realised without needlessly protracting the 
liquida- liquidation, and has distributed a final dividend, if any, to the creditors, 
tors in and adjusted the rights of the contributories among themselves, and made 
England. a final return, if any, to the contributories, or has resigned, or has been 

removed from his office, the Board of Trade shall, on his application cause 
a report on his accounts to be prepared, and, on his complying with all the requirements 
of the Board, shall take into consideration the report, and any objection which may be 
urged by any creditor or contributory, or person interested against the release of th e 
liquidator, and shall either grant or withhold the release accordingly, subject nevertne*’ 
less to an appeal to the High Court. 
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(2) Where the release of a liquidator is withheld the court may, on the application 
of any creditor or contributory, or person interested, make such order as it thinks just, 
charging the liquidator with the consequences of any act or default which he may have 
done or made contrary to his duty. 

(3) An order of the Board of Trade releasing the liquidator shall discharge him 
from all liability in respect of any act done or default made by him in the administra¬ 
tion of the affairs of the company, or otherwise in relation to his conduct as liquidator, 
but any such order may be revoked on proof that it was obtained by fraud or by suppres¬ 
sion or concealment of any material fact. 

(4) Where the liquidator has not previously resigned or been removed, his release 
shall operate as a removal of him from his office. 


Committees of Inspection . 


198.—(1) When a winding up order has been made by the court in England, it 
shall be the business of the separate meetings of creditors and contributories 
Meetings summoned for the purpose of determining whether or not an application 
of creditors should be made to the court for appointing a liquidator in place of the 
and contri- official receiver, to determine further whether or not an application is to 

be made to the court for the appointment of a committee of inspection to 
act with the liquidator and who are to be members of the committee if 
appointed. 

(2) When a winding up order has been made by the court in Scotland, the 
liquidator shall summon separate meetings of the creditors and contri¬ 
butories of the company for the purpose of determining whether or not an 
application is to be made to the court for the appointment of a committee 
of inspection to act with the liquidator and who are to be the members of 
the committee if appointed : 

Provided that, where the winding-up order has been made on the ground that the 
company is unable to pay its debts, it shall not be necessary for the liquidator to summon 
a meeting of the contributories. 

(3) The court may make any appointment and order required to give effect to any 
such determination, and if there is a difference between the determinations of the meet¬ 
ings of the creditors and contributories in respect of the matters aforesaid the court shall 
decide the difference and make such order thereon as the court may think fit. 


butories to 
determine 
whether 
committee 
of inspec¬ 
tion shall 
be appoin¬ 
ted. 


199.— 

Constitu¬ 
tion and 
proceed¬ 
ings of com¬ 
mittee of 
inspection. 

creditors. 


(1) A committee of inspection appointed in pursuance of this Act shall consist 
of creditors and contributories of the company or persons holding general 
powers of attorney from creditors or contributories in such proportions 
as may be agreed on by the meetings of creditors and contributories, or as, 
in case of difference, may be determined by the court : 


on 


Provided that, where in Scotland a winding up order has been made 
the ground that a company is unable to pay its debts, the committee shall 
consist of creditors or persons holding general powers of attorney from 


(2) The committee shall meet at such times as they from time to time appoint, 
and, failing such appointment, at least .once a month, and the liquidator or any 
member of the committee may also call a meeting of the committee as and when he 
thinks necessary. 

(3) The committee may act by a majority of their members present at a meeting, 
but shall not act unless a majority of the committee are present. 

(4) A member of the committee may resign by notice in writing signed by him 
and delivered to the liquidator. 

(5) If a member of the committee becomes bankrupt, or compounds or arranges 
with his creditors, or is absent from five consecutive meetings of the committee without 
the leave of those members who together with himself represent the creditors or contri¬ 
butories, as the case may be, his office shall thereupon become vacant. 

(6) A member of the committee may be removed by an ordinary resolution at a 
meeting of creditors, if he represents creditors, or of contributories, if he represents 
contributories, of which seven days’ notice has been given, stating the object of the 
meeting. 

(7) On a vacancy occuring in the committee the liquidator shall forthwith 
summon a meeting of creditors or of contributories, as the case may require, to fill the 

125 
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vacancy, and the meeting may, by resolution, re-appoint the same or appoint another 
creditor or contributory to fill the vacancy. er 

(8) The continuing members of the committee, if not less than two, may act not¬ 
withstanding any vacancy in the committee. 1 

200. Where in the case of a winding up in England there is no committee of in- 
I owers of spection, the Board of Trade may, on the application of the liquidator, do 
Board of any act or thing or give any direction or permission which is by this Act 
lrade in authorised or required to be done or given by the committee. 

England 

where no 
committee 
of inspec¬ 
tion. 


201 . 
Addition¬ 
al powers 
of com¬ 
mittee of 
inspection 
in Scot¬ 
land. 


* n C jj C a9e a windin § U P in Scotland, the committee of inspection shall, 
addition to the powers and duties conferred and imposed on it by this 
Act, have such of the powers and duties of commissioners on a bankrupt 
estate as may be conferred and imposed on committees of inspection by 
general rules. 


General Powers of Court in case of Winding-up by Court. 

202. (1) The court may at any time after an order for winding up, on the applies- 

Power to tion either of the liquidator, or the official receiver, or any creditor or 
stay wind- c° n tributory, and on proof to the satisfaction of the court that all proceed¬ 
ing up. ! n § 3 if} relation to the winding up ought to be stayed, make an order stay- 

j i.. ln ^ , e proceedings, either altogether or for a limited time, on such terms 
and conditions as the court thinks fit. 


■ ^ ,° n * n ? application under this section the court may, before making an order, 
require the official receiver to furnish to the court a report with respect to any facts or 
matters which are in his opinion relevant to the application. 

203. (I) As soon as may be after making a winding up order, the court shall settle 

Settlement a ^ st °f contributories, with power to rectify the register of members in all 
of list of cases where rectification is required in pursuance of this Act, and shall 

cause the assets of the company to be collected, and applied in discharge of 
its liabilities : 

Provided that, where it appears to the court that it will not be .necessary 
to make calls on or adjust the rights of contributories, the court may dis-* 
pense with the settlement of a list of contributories. 


contribu¬ 
tories and 
applica¬ 
tion of 
assets. 


(2) In settling the list of contributories, the court shall distinguish between persons 
w o are contributories in their own right and persons who are contributories as being 
representative of or liable for the debts of others. 


The court may, at any time after making a winding-up order, require any 
r* i * contributory for the time being on the list of contributories, and any ttustee, 

Uelivery ot receiver, banker, agent or officer of the company to pay, deliver, convey, 
property to surrender, or transfer forthwith, or within such time as the court directs, 
lqui ator. to the liquidator any money, property, or books and papers in his hands to 

which the company is prima facie entitled. 


205.— 


Payment 
of debts 
due by 
contribu¬ 
tory to 

company 
and extent 
to which 
set off 
allowed. 


(1) The court may at any time after making a winding-up order, make an 
order on any contributory for the time being on the list of contributories 
to pay, in manner directed by the order, any money due from him or from 
the estate of the person whom he represents to the company, exclusive of 

any money payable by him or the estate by virtue of any call in pursuance 
of this Act. 

(2) The court in making such an order may— 

(a) in the case of an unlimited company, allow to the contributory by way 
of set-off any money due to him or to the estate which he represents 
from the company on any independent dealing or contract with the 
company, but not any money due to him as a member of the company 
. ? n ^spect of any dividend or profit; and 

in u the case a limited company, make to any director or manager 
whose liability is unlimited or to his estate the like allowance. 
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(3) In the case of any company, whether limited or unlimited, when all the 
creditors are paid in full, any money due on any account whatever to a contributory 
from the company may be allowed to him by way of set-off against any subsequent call, 

206. — (1) The court may, at any time after making a winding-up order, and either 

before or after it has ascertained the sufficiency of the assets of the 
Power of company, make calls on all or any of the contributories for the time being 
court to settled on the list of the contributories to the extent of their liability, for 
make calls, payment of any money which the court considers necessary to satisfy the 

debts and liabilities of the company, and the costs, charges, and expenses of 
winding up, and for the adjustment of the rights of the contributories among themselves, 
and make an order for payment of any calls so made. 

(2) In making a call the court may take into consideration the probability that 
some of the contributories may partly or wholly fail to pay the call. 

207. —(1) The court may order any contributory, purchaser or other person from 

whom money is due to the company to pay the amount due into the Bank 
Payment of England or any branch thereof to the account of the liquidator instead 
into Bank of to the liquidator, and any such order may be enforced in the same 
of moneys manner as if it had directed payment to the liquidator. 

due to (2) All moneys and securities paid or delivered into the Bank of England 

company. or an y b ranc h thereof in the event of a winding up by the court shall be 

subject in all respects to the orders of the court. 

208. —(1) An order made by the court on a contributory shall, subject to any 
right of appeal, be conclusive evidence that the money, if any, thereby 
appearing to be due or ordered to be paid is due. 

(2) All other pertinent matters stated in the order shall be taken to be truly 
stated as against all persons and in all proceedings, except proceedings in 
Scotland against the heritable estate of a deceased contributory, in which 
case the order shall be only prima facie evidence for the purpose of charg¬ 
ing his heritable estate, unless his heirs or legatees of heritage were on the 
list of contributories at the tir^e of the order being made. 

209. —(1) Where in proceedings in England the official receiver becomes the 
liquidator of a company, whether provisionally or otherwise, he may, if 

Appoint- satisfied that the nature of the estate or business of the company, or the 
ment in interests of the creditors or contributories generally, require the appoint- 
England of ment of a special manager of the estate or business of the company other 
special than himself, apply to the court, and the court may on such application, 
manager. appoint a special manager of the said estate or business to act during such 

time as the court may ditect, with such powers, including any of the powers 
of a receiver or manager, as may be entrusted to him by the court. 

(2) The special manager shall give such security and account in such manner as 
the Board of Trade direct. 

(3) The special manager shall receive such remuneration as may be fixed by the court. 

210. The court may fix a time or times within which creditors are to prove their 
Power to debts or claims, or to be excluded from the benefit of any distribution made 
exclude before those debts are proved, 
creditor* 
not prov¬ 
ing in time. 

211. The court shall adjust the rights of the contributories among themselves, 
Adjust- and distribute any surplus among the persons entitled thereto, 
ment of 
rights of 
contribu¬ 
tories. 

212. The court may, at any time after making a winding-up order, make such 

Inspection order for inspection of the books and papers of the company by creditors 
of books and contributories as the court thinks just, and any books and papers in 

by credi- the possession of the company may be inspected by creditors or contribu¬ 

tors and tories accordingly, but not further or otherwise, 
contribu¬ 
tories. 


Order on 
contribu¬ 
tory con¬ 
clusive 
evidence. 
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213. 

Power to 
order 
costs of 
winding up 
to be paid 
out of 
assets. 


liabi rt may ! in tKe e i Vent of th , e assets bein S insufficient to satisfy the 
liabilities, make an order as to the payment out of the assets of the costs 

as ILrc’ourt thinks Tusl nCUrred in the Winding U P in such °*der of priori* 


214.— 


Power to 
summon 
persons 
suspected 
of having 
property 
of com¬ 
pany. 


A,- Th C ? Urt at a P y tIme , after the a PP 0 intment of a provisional liqui¬ 
dator or the making of a winding-up order, summon before it any officer 

ot the company or person known or suspected to have in his possession any 

property of the company or supposed to be indebted to the company, or 

any person whom the court deems capable of giving information concerning 

the promotion, formation, trade, dealings, affairs, or property of the 
company. r r 7 

• • T^e court ™ a Y examine him on oath concerning the matters afore¬ 

said, either by word of mouth or on written interrogatories, and may reduce 
nis answers to writing and require him to sign them. 


(3) The court may require him to produce any books and papers in his custody 
n E K C h g i° the company but, where he claims any lien on books or papers 

hl ^’ he prod u uctlon , 9ha11 be without prejudice to that lien, and the court 
shall have jurisdiction in the winding up to determine all questions relating to that lien. 

(4) If any person so summoned, after being tendered a reasonable sum for his 
expenses, refuses to come before the court at the time appointed, not having a lawful 
impediment (made known to the court at the time of its sitting, and allowed by it), the 
court may cause him to be apprehended and brought before the court for examination. 


215. 
Attend¬ 
ance of 
director of 
company 
at meet¬ 
ings of 
creditors, 
&c. in 
Scotland. 


In the winding up by the court of a company registered in Scotland, the 
court shall have power to require the attendance of any director or other 
officer of the company at any meeting of creditors or of contributories or 
of a committee of inspection for the purpose of giving information as to 
the trade, dealings, affairs or property of the Company. 


216.- 

Power in 
England to 
order pub¬ 
lic exami¬ 
nation of 
promoters, 
directors, 
<Stc. 


(1) Where an order has been made in England for winding up a company 
by the court, and the official receiver has made a further report under this 
Act stating that in his opinion a fraud has been committed by any person 
in the promotion or formation of the company, or by any director or other 
officer of the company in relation to the company since its formation, the 
COUr <x may ’ a ^ ter consideration of the report, direct that the person, director 
or officer shall attend before the court on a day appointed by the court for 
that purpose, and be publicly examined as to the promotion or formation 
or the conduct of the business of the company, or as to his conduct and 
dealings as director or officer thereof. 


(?) The official receiver shall take part in the examination, and for that purpose 

may, it specially authorised by the Board of Trade in that behalf, employ a solicitor with 
or without counsel. 


(3) The liquidator, where the official receiver is not the liquidator, and any creditor 

or contributory, may also take part in the examination either personally or by solicitor 
or counsel. 

think^fit court may put sucb questions to the person examined as the court 

(5) The person examined shall be examined on oath, and shall answer all such 
questions as the court may put or allow to be put to him. 

(6) A person ordered to be examined under this section shall at his own cost, 
before his examination, be furnished with a copy of the official receiver’s report, and may 
at his own cost employ a solicitor with or without counsel, who shall be at liberty to pu 
him such questions as the court may deem just for the purpose of enabling him to expla 
or qualify any answers given by him: 
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Provided that if any such person applies to the court to be exculpated from any 
charges made or suggested against him, it shall be the duty of the official receiver to 
appear on the hearing of the application and call the attention of the court to any matters 
which appear to the official receiver to be relevant, and if the court, after hearing any 
evidence given or witness called by the official receiver, grants the application, the 
court may allow the applicant such costs as in its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, and shall be read 
over to or by, and signed by, the person examined, and may thereafter be used in 
evidence against him, and shall be open to the inspection of any creditor or contributory 
at all reasonable times. 

(8) The court may, if it thinks fit, adjourn the examination from time to time. 

(9) An examination under this section may, if the court so directs, and subject to 
general rules, be held before any judge of county courts, or before any officer of the 
Supreme Court, being an official referee, master, or registrar in bankruptcy, or before any 
district registrar of the High Court named for the purpose by the Lord Chancellor, or, 

* in the case of companies being wound up by a Palatine Court, before a registrar of that 
court and the powers of the court under this section may be exercised by the person 
before whom the examination is held. 

217. — (1) Where an order has been made in England for winding up a company 
by the court, and the official receiver has made a further report under 
Power in thi 9 Act stating that, in his opinion, a fraud has been committed by a person 
England co in the promotion or formation of the company, or by any director or other 
restrain officer of the company in relation to the company since its formation, the 
fraudulent court may, on the application of the official receiver, order that the person, 
persons director or officer shall not, without the leave of the court, be a director of 
from man- or in any way, whether directly or indirectly, be concerned in or take part in 
aging com- the management of a company for such period, not exceeding five years, 
panies. from the date of the report as may be specified in the order. 

(2) The official receiver shall, where he intends to make an application 
under the last foregoing subsection, give not less than ten days’ notice of his intention 
to the person charged with the fraud, and on the hearing of the application that person 
may appear and himself give evidence or call witnesses. 

(3) It shall be the duty of the official receiver to appear on the hearing of an 
application by him for an order under this section and on an application for leave under 
this section and to call the attention of the court to any matters which appear to him to 
be relevant, and on any 9uch application the official receiver may himself give evidence 
or call witnesses. 

(4) If any person acts in contravention of an order made under this section he 
shall, in respect of each offence, be liable on conviction on indictment to imprisonment 
for a term not exceeding two years, or on summary conviction to imprisonment for a 
term not exceeding six months or to a fine not exceeding five hundred pounds, or to 
both such imprisonment and fine. 

(5) The provisions of this section shall have effect notwithstanding that the person 
concerned may be criminally liable in respect of the matters on the ground of which the 
order is to be made. 

218. The court, at any time either before or after making a winding-up order, on 
proof of probable cause for believing that a contributory is about to quit 

Power to the United Kingdom, or otherwise to abscond, or to remove or conceal any 
arrest ab- of his property for the purpose of evading payment of calls, or of avoiding 
scondiiig examination respecting the affairs of the company, may cause the contribu- 
contribu- tory to be arrested, and his books and papers and moveable personal 
tory. property to be seized, and him and them to be safely kept until such time 

as the court may order. 

219. Any powers by this Act conferred on the court shall be in addition to and 
Powers of not in restriction of any existing powers of instituting proceedings against 
court cu- any contributory or debtor of the company, or the estate of any contribu- 
mulative. tory or debtor, for the recovery of any call or other sums. 

220. Provision may be made by general rules for enabling or requiring all or any 
Delegation of the powers and duties conferred and imposed on the court in England by 
to liquida- this Act in respect of the following matters— 
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(1) the holding and conducting of meetings to ascertain the wishes of creHi 

tors and contributories ; es or crcd1 ' 

(2) the settling of lists of contributories and the rectifying of the register 

tie's? ^ reqU ‘ red ’ and Ae collectin S applying of thc 

(3) the paying, delivery, conveyance, surrender or transfer of money nro- 

perty, books or papers to the liquidator ; y ’ P 

(4) the making of calls ; 

to he. i the fi f Xing °i f 1 ? d f e , with \ n which deb ts and claims must be proved • 
controUf C Ae court : * Hquidator as an officer °f *e court and subject to the 

r P -° Vide r that ^ he liquidator shall not, without the special leave of the court rectify 

rhp rnnrf Cr 0 ^ mQTnhe J s ^ and shall not make any call without either the special leave of 
the court or the sanction of the committee of inspection. F 

22 a^irs of a company have been completely wound up, the 

n . . court shall make an order that the company be dissolved from the date 
tioiTof 1- ° f the ° rder ’ and the com P an y shall be dissolved accordingly. 

company. ^ i7 h * K ord i* r sh , a11 witbin , fourteen days from the date thereof be reported 

books a i Ke ? fcom P a ™s who shall make in his 

books a minute of the dissolution of the company. 

. ma k es default in complying with the requirements of this 

he isTn default! ^ “ 3 n0t exceeding five P ounda —V day during whfch 

Enforcement of and Appeal from Orders. 

222. (1) Where an order, interlocutor, or decree has been made in Scotland for 

3 UP ™ P£ T b Y, the cou «. shall be competent to the court, on 

J >y - th ?. b ? mdators of a hst certified by them of the names of 
the contributories liable m payment of any calls, and of the amount due by 

each contributory, and of the date when the said amount became due, to 
pronounce forthwith a decree against those contributories for payment 
ot the sums so cretified to be due, with interest from the said date till pay* 

aaT __ Gont at u th 4 raCe °(, five per cen , t * P cr annum in the same way and to the 

STvlf he 1 8everally COns ^nted to registration for execution, on a charge 
ot six days, of a legal obligation to pay those calls and interest. 

(2) Any such decree may be extracted immediately, and no suspension thereof 

shall be competent, except on caution or consignation, unless with special leave of 
the court. e 


Order for 
calls on 
contribu¬ 
tories in 

Scotland. 


223. 

Enforce¬ 

ment 

through¬ 

out 

United 
Kingdom 
of orders 
made in 
winding 
up. 


(1) Any order made by the court in England for or in the course of winding 
up a company shall be enforced in Scotland and Northern Ireland in the 
courts that would respectively have jurisdiction in respect of that company 
ir registered in Scotland or Northern Ireland and in the same manner in 
all respects as if the order had been made by those courts. 

(2) In hke manner orders, interlocutors, and decrees made by the court 
in Scotland for or in the course of winding up a company shall be enforced 
in England and Northern Ireland by the courts which would respectively 
have jurisdiction in respect of that company if registered in that part of 
the United Kingdom where the order is required to be enforced, and in 
the same manner in all respects as if the order had been made by those 
courts. 


(3) Where any order, interlocutor, or decree made by one court is required to be 
enforced by another court, an office copy of the order, inlerlocutor, or decree shall be 
produced to the proper officer of the court required to enforce the same, and the produc- 
tion of an office copy shall be sufficient evidence of the order, interlocutor, or decree, 
and thereupon the last-mentioned court shall take the requisite steps in the matter for 
enforcing the order, interlocutor, or decree, in the same manner as if it had been made 
by that court. 

224. (I) Subject to the provisions of this section and to rules of court, an appeal 

from any order or decision made or given in the winding up of a company 
Appeals by the court in Scotland under this Act shall lie in the same manner and 
from orders subject to the same conditions as an appeal from any order or decision of 
in Scotland, the court in cases within its ordinary jurisdiction. 
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(2) In regard to.orders or judgments pronounced in Scotland by the Lord Ordinary 
on the Bills in vacation— 


(a) no order or judgment under the provisions of this Act specified in the 
First Part of the Eighth Schedule to this Act shall be subject to review, 
reduction, suspension, or stay of execution ; and 

(b) every other order or judgment (except as hereinafter mentioned) shall 
be subject to review only by reclaiming note, in common form, presented 
within fourteen days from the date of the order or judgment : 

Provided that orders or judgments under the provisions of this Act specified in the 
Second Part of the Eighth Schedule to this Act shall, from the dates of those orders or 
judgments, and notwithstanding any reclaiming note against them, be carried out and 
receive effect until the reclaiming note is disposed of by the court. 

(3) In regard to orders or judgments pronounced in Scotland by a permanent 
Lord Ordinary to whom a winding up has been remitted, any such order or judgment 
shall be subject to review only by reclaiming note in common form, presented within 
fourteen days from the date of the order or judgment, but should a reclaiming note not 
be presented and moved during session, the provisions of this section in regard to orders 
or judgments pronounced by the Lord Ordinary on the Bills in vacation shall apply to 
the order or judgment. 

(4) Nothing in this section shall affect the provisions of this Act in reference to 
decrees in Scotland for payment of calls in the winding up of companies, whether 
voluntarily or by or subject to the supervision of the court. 


(iii) Voluntary Winding Up. 


Resolutions for, and commencement of Voluntary Winding Up. 


225.—(1) 
(a) 

Circum¬ 
stances in 
which 
company 
may be / b) 
wound up 
volun¬ 
tarily. ( c ) 


A company may be wound up voluntarily— 

When the period, if any, fixed for the duration of the company by 
the articles expires, or the event, if any, occurs, on the occurrence of 
which the articles provide that the company is to be dissolved and the 
company in general meeting has passed a resolution requiring the 
company to be wound up voluntarily : 

If the company resolves by special resolution that the company be 
wound up voluntarily : 

If the company resolves by extraordinary resolution to the effect that 
it cannot by reason of its liabilities continue its business, and that it is 
advisable to wind up. 


(2) In this Act the expression “a resolution for voluntary winding up” means a 
resolution passed under any of the provisions of subsection (1) of this section. 


226.— 


Notice of 
resolution 
to wind up 
volun¬ 
tarily. 


(1) When a company has passed a resolution for voluntary winding up, it 
shall, within seven days after the passing of the resolution, give notice of 
the resolution by advertisement in the Gazette. 

(2) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default 
fine, and for the purposes of this subsection the liquidator of the com¬ 
pany shall be deemed to be an officer of the company. 


227. A voluntary winding up shall be deemed to commence at the time of the 
Commen- passing of the resolution for voluntary winding up. 
cement of 
voluntary 
winding 



228. 
Effect of 
voluntary 
winding 
up on 
business 
and status 
of com¬ 
pany. 


Consequences of Voluntary Winding Up. 

In case of a voluntary winding up, the company shall, from the commence¬ 
ment of the winding up, cease to carry on its business, except so far as may 
be required for the beneficial winding up thereof: 

Provided that the corporate state and corporate powers of the company 
shaH notwithstanding anything to the contrary in its articles, continue until 

if 1 O nlnoA ijaH * 
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a i 29 ‘ A L n y trans / er of shares, not being a transfer made to or with the sanction of 
Avoidance the liquidator, and any alteration in the status of the members of the 

fers^&c" £ omp ^ y » made after the commencement of a voluntary winding up, shall 

after com¬ 
mence¬ 
ment of 
voluntary 
winding 
up. 

Declaration of Solvency. 

230.—(1) Where it is proposed to wind up a company voluntarily, the directors of 
" the company or, in the case of a company having more than two directors 

the majority of the directors may, at a meeting of the directors held before 
the date on which the notices of the meeting at which the resolution for 
the winding up of the company is to be proposed are sent out, make a 
statutory declaration to the effect that they have made a full inquiry into 
the affairs of the company, and that, having so done, they have formed 
to wind up the opinion that the company will be able to pay its debts in full within 
volunta- a period, not exceeding twelve months, from the commencement of the 
rily. winding up. 

(2) A declaration made as aforesaid shall have no effect for the purposes of this 
Act unless it is delivered to the registrar of companies for registration before the date 
mentioned in subsection (1) of this section. 


Statutory 
declara¬ 
tion of 
solvency 
in case of 
proposal 


(3) A winding up in the case of which a declaration has been made and delivered 
in accordance with this section is in this Act referred to as “a members’ voluntary wind¬ 
ing up,” and a winding up in the case of which a declaration has not been made and 
delivered as aforesaid is in this Act referred to as “a creditors’ voluntary winding up.” 

Provisions applicable to a Members' Voluntary Winding up. 

2 31. The provisions contained in the five sections of this Act next following shall 
Provisions apply in relation to a members’ voluntary winding up. 
applicable 
to a mem¬ 
bers’ wind¬ 


ing up. 

232.— 
Power of 
company 
to appoint 
and fix 
remunera¬ 
tion of 
liquidator. 


(1) The company in general meeting shall appoint one or more liquidators 
for the purpose of winding up the affairs and distributing the assets of the 
company, and may fix the remuneration to be paid to him or them. 

(2) On the appointment of a liquidator all. the powers of the directors 
shall cease, except so far as the company in general meeting, or the liquida¬ 
tor, sanctions the continuance thereof. 


Power to 
fill vacancy 
in office of 
liquidator. 


233. —(1) If a vacancy occurs by death, resignation, or otherwise in the office of 
liquidator appointed by the company, the company in general meeting may, 
subject to any arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may be convened by any 
contributory or, if there were more liquidators than one, by the continuing 
liquidators. 

(3) The meeting shall be held in manner provided by this Act or by the articles, 
or in such manner as may, on application by any contributory or by the continuing 
liquidators, be determined by the court. 

234. —(1) Where a company is proposed to be, or is in course of being, wound up 

Power of altogether voluntarily and the whole or part of its business or property is 

liquidator proposed to be transferred or sold to another company, whether a company 
to accept within the meaning of this Act or not (in this section called “the transferee 


company”) the liquidator of the first-mentioned company (in this section 
called “the transferor company”) may, with the sanction of a special reso¬ 
lution of that company, conferring either a general authority on the liqui' 

_ dator or an authority in respect of any particular arrangement, receive m 

sale of pro- compensation or part compensation for the transfer or sale, shares, policies, 
perty of or other like interests in the tarnsferee company, for distribution among 
company, the members of the transferor company, or may enter into any other 


shares, 
&c. as 
considera¬ 
tion for 



App. G ] 


ENGLISH COMPANIES ACT, 1929 


1001 


arrangement whereby the members of the transferor company may, In lieu of receiving 
cash, shares, policies, or other like interests, or in addition thereto, participate in the 
profits of or receive any other benefit from the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be binding on the 
members of the transferor company. 

(3) If any member of the transferor company who did not vote in favour of the 
special resolution expresses his dissent therefrom in writing addressed to the liquidator, 
and left at the registered office of the company within seven days after the passing of the 
resolution, he may require the liquidator either to abstain from carrying the resolution 
into effect, or to purchase his interest at a price to be determined by agreement or by 
arbitration in manner provided by this section. 

(4) If the liquidator elects to purchase the member’s interest the purchase money 
must be paid before the company is dissolved, and be raised by the liquidator in such 
manner as may be determined by special resolution. 

(5) A special resolution shall not be invalid for the purposes of this section by 
reason that it is passed before or concurrently with a resolution for voluntary winding 
up or for appointing liquidators, but, if an order is made within a year for winding up 
the company by or subject to the supervision of the court, the special resolution shall 
not be valid unless sanctioned by the court. 

(6) For the purposes of an arbitration under this section the provisions of the 
Companies Clauses Consolidation Act, 1845, or, in the case of a winding up in Scotland, 
the Companies Clauses Consolidation (Scotland) Act, 1845, with respect to the settlement 
of disputes by arbitration, shall be incorporated with this Act, and in the construction 
of those provisions this Act shall be deemed to be the special Act, and “the company” 
shall mean the transferor company, and any appointment by the said incorporated 
provisions directed to be made under the hand of the secretary, or any two of the 
directors, may be made under the hand of the liquidator, or, if there is more than one 
liquidator, then of any two or more of the liquidators. 


235.— (I) In the event of the winding up continuing for more than one year, the 
Duty of liquidator shall summon a general meeting of the company at the end of 
liquidator t ‘^ c ^ rst Y ear ^ rom the commencement of the winding up, and of each 
to call gen' succeeding year, or as soon thereafter as may be convenient, and shall lay 
eral meet- before the meeting an account of his acts and dealings and of the conduct 
ing at end tke winding up during the preceding year. 

of each (2) If the liquidator fails to comply with this section, he shall be liable 

year. to a fine not exceeding ten pounds. 


236.—(I) As soon as the affairs of the company are fully wound up, the liquidator 
Final shall make up an account of the winding up, showing how the winding up 

meeting has been conducted and the property of the company has been disposed of, 
and di9- and thereupon shall call a general meeting of the company for the purpose 
solution. of laying before it the account, and giving any explanation thereof. 


(2) The meeting shall be called by advertisement in the Gazette, specifying the 
time, place, and object thereof, and published one month at least before the meeting. 

(3) Within one week after the meeting, the liquidator shall send to the registrar 
of companies a copy of the account, and shall make a return to him of the holding of the 
meeting and of its date, and if the copy is not sent or the return is not made in accord¬ 
ance with the subsection the liquidator shall be liable to a fine not exceeding five pounds 
for every day during which the default continues : 

. Provided that, if a quorum is not present at the meeting, the liquidator shall, in 

lieu of the return hereinbefore mentioned, make a return that the meeting was duly 

summoned and that no quorum was present thereat, and upon such a retutn being made 

the provisions of this subsection as to the making of the return shall be deemed to have 
been complied with. 


(4) The registrar on receiving the account and either of the returns hereinbefore 
mentioned shall forthwith register them, and on the expiration of three months from the 
registration of the return the company shall be deemed to be dissolved : 


__ ~ °vided that the court may,“on the application of the liquidator or of any other 
i i o appears to the court to be interested, make an order deferring the date at 
thinks fih dl93 ° Ut!0n the com P an Y ** to take effect for such time as the court 
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shal ! be du \y the person on whose application an order of the court 
j ij this section is made, within seven days after the making of the order to 

fails so todVhe shah T C ° PV ^ the ° rder j° r r |8 istration ’ and if that person 
which the default continues *° 3 ^ exceeding five pounds for ever V da V during 


Provisions applicable to a Creditors * Voluntary Winding Up. 

237. The provisions contained in the eight sections of this Act 

applicable 8 ^ app y in re I ation to a creditors’ voluntary winding up. 

to a credi¬ 
tors’ wind¬ 
ing up. 


next following 


238. (1) The company shall cause a meeting of the creditors of the company to 

r • 8umi, J o ned for the day, or the day next following the day, on which there 
Meeting ot is to be held the meeting at which the resolution for voluntary winding 
creditors, up is to be proposed, and shall cause the notices of the said meeting of 

. creditors to be sent by post to the creditors simultaneously with the sending 
or the notices of the said meeting of the company. 


(2) The company shall cause notice of the meeting of the creditors to be advertised 
once in the Oazette and once at least in two local newspapers circulating in the district 
where the registered office or principal place of business of the company is situate. 

(3) The directors of the company shall— 


(a) cause a full statement of the position of the company’s affairs together 
with a list of the creditors of the company and the estimated amount of 
their claims to be laid before the meeting of creditors to be held as 
aforesaid ; and 

(b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duty of the director appointed to preside at the meeting of 

creditors to attend the meeting and preside thereat* . 

(5) If the meeting of the company at which the resolution for voluntary winding 
up is to be proposed is adjourned and the resolution is passed at an adjourned meeting, 
any resolution passed at the meeting of the creditors held in pursuance of subsection (l) 
oi this section shall have effect as if it has been passed immediately after the passing of 
the resolution for winding up the company. 

(6) If default is made— 


(a) by the company in complying with subsections (1) and (2) of this 
section ; 

(b) by the directors of the company in complying with subsection (3) of this 
section ; 


(c) by any director of the company in complying with subsection (4) of this 
section ; 

the company, directors or director, as the case may be, shall be liable to a fine not 
exceeding one hundred pounds, and in the case of default by the company, every officer 
of the company who is in default shall be liable to the like penalty. 


239. The creditors and the company at their respective meetings mentioned in the 
a • r C * ore S°i n S section of this Act may nominate a person to be liquidator 

Appoint- for the purpose of winding up the affaits and distributing the assets of the 
ment ot company, and if the creditors and the company nominated different persons, 
liquidator, the person nominated by the creditors shall be liquidator, and if no person 

, . .. nominated by the creditors the person, if any, nominated by the company 

shall be liquidator : 


Provided that in the case of different persons being nominated any director, member 
or creditor of the company may, within seven days after the date on which the nomina¬ 
tion was made by the creditors, apply to the court for an order either directing that the 
person nominated as liquidator by the company shall be liquidator instead of or jointly 
with the person nominated by the creditors, or appointing some other person to be 
liquidator instead of the person appointed by the creditors. 
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240.—(1) The creditors at the meeting to be held in pursuance of section two 
hundred and thirty-eight of this Act or at any subsequent meeting, may, 
Appoint- if they think fit, appoint a committee of inspection consisting of not more 

ment of than five persons, and if such a committee is appointed the company may, 

com- either at the meeting at which the resolution for voluntary winding up is 

mittee of passed or at any time subsequently in general meeting, appoint such 

Inspection, number of persons as they think fit to act as members of the committee 

not exceeding five in number : 

Provided that the creditors may, if they think fit, resolve that all or any of the 
persons so appointed by the company ought not to be members of the committee or 
inspection, and, if the creditors so resolve, the persons mentioned in the resolution shall 
not, unless the court otherwise directs, be qualified to act as members of the committee, 
and on any application to the court under this provision the court may, if it thinks nt, 
appoint other persons to act as such members in place of the persons mentioned in the 
resolution. 

(2) Subject to the provisions of this section and to general rules, the provisions of 
sections one hundred and ninety-nine [except subsection (1)] and two hundred and one 
of this Act shall apply with respect to a committee of inspection appointed under this 
section as they apply with respect to a committee of inspection appointed in a winding 
up by the court. 


241.- 

Fixing of 
liquida¬ 
tors' re¬ 
munera¬ 
tion and 
cesser of 
directors* 
powers. 


(1) The committee of inspection, or if there is no such committee, the 
creditors, may fix the remuneration to be paid to the liquidator or 
liquidators. 

(2) On the appointment of a liquidator, all the powers of the directors 
shall cease, except so far as the committee of inspection, or if there is no 
such committee, the creditors, sanction the continuance thereof. 


242. If a vacancy occurs, by death, resignation or otherwise, in the office of a 
Power to liquidator, other than a liquidator appointed by, or by the direction of, the 
fill vacancy court, the creditors may fill the vacancy. 

in office of 
liquidator. 

243. The provisions of section two hundred and thirty-four of this Act shall 
Applica- apply in the case of a creditors’ voluntary winding up as in the case of a 
tion of s. members’ voluntary winding up, with the modification that the powers of 
234 to a the liquidator under the said section shall not be exercised except with the 
creditors* sanction either of the court or of the committee of inspection, 
voluntary 

winding 


up. 

244.— 
Duty of 
liquidator 
to call 
meetings 
of com¬ 
pany and 
of credi¬ 
tors at end 
of each 
year. 


(1) In the event of the winding up continuing for more than one year, the 
liquidator shall summon a general meeting of the company and a meeting 
of creditors at the end of the first year from the commencement of the 
winding up, and of each succeeding year, or as soon thereafter as may be 
convenient, and shall lay before the meetings an account of his acts and 
dealings and of the conduct of the winding up during the preceding 
year. 

(2) If the liquidator fails to comply with this section he shall be liable 
to a fine not exceeding ten pounds. 


245.—(1) As soon as the affairs of the company are fully wound up, the liquidator 
shall make up an account of the winding up, showing how the winding up 
Final meet- has been conducted and the property of the company has been disposed 
inganddis- of, and thereupon shall call a general meeting of the company and a 
solution. meeting of the creditors, for the purpose of laying the account before the 

meetings, and giving any explanation thereof. 

(2) Each such meeting shall be called by advertisement in the Gazette, specifying 
the time, place, and object thereof, and published one month at least before the 
meeting. 
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u pM , Within one week after the date of the meetings, or, if the meetings are not 
r same date, after the date of the later meeting, the liquidator shall send tn 

holdimfof fh co ™ panle3 a c°PY of the account, and shall make a return to him of the 

nnr mL H mCe 5 g3 and °/ th , eir dates> and if the c °Py is not sent or the return is 
* "} de r ln acc o r ^ance with this subsection the liquidator shall be liable to a fine nnt 
exceeding five pounds for every day during which the default continues : 

shalMn°nln e of l 3 u quor T r is not present at either such meeting, the liquidator 
dulv’summnn ] he u™ berelnbefore mentioned, make a return that the meeting was 
ma I tu™ ^ and that no quorum was present thereat, and upon such a returnbeine 

the d m^Hr, P J 0 K 1S1 ^ 0n9 of , thl3 , 8ubse ction as to the making of the return shall, in respect of 
the meeting, be deemed to have been complied with. P 

eith./tf J eglst r ar or[receiving the account and in respect of each such meetine 

HDSri™ h n f A™ hereinbefore mentioned shall forthwith register them, and on the 
to be desolved * m ° nthS ft ° m the rc 8 istrati °n thereof the company shall be deemed 

n*r a ™ r ,?I ided that the ,_ coun may - on the application of the liquidator or of any other 

at which the PP d? rS r f the C ° f Ur L t0 be i^erested, make an order deferring Z date 
thinks fit. K dissolution of the company is to take effect for such time as the court 

under thisZZn ,'ZZ duty ° f the pe ?° n °, n who3e “Plication an order of the court 
the reeistrar an d *' d , ay9 after the makin S of the order, to deliver to 

he shall be hahle tZ fi PV ° f 0 , rder i f or re 8 is£r f >°P, and if that person fails so to do 
default com nues exceeding five pounds for every day during which the 


246. 

Provisions 
applicable 
to every 
voluntary 
winding 

up. 

247. 
Distribu¬ 
tion of 
property 
of com¬ 
pany. 


Provisions applicable to every Voluntary Winding Up. 

Th*ll P ^ V i Si °? S containe ? in the nine sections of this Act next following 

frir . ,, ,- P j y t0 every voluntary winding up whether a members’ or a credi- 
tors winding up. 


Subject to the provisions of this Act as to preferential payments, the property 
bnbfliH Pany Sha ’ on , its winding up, be applied in satisfaction of its 
arHrlio rt ^ ari P a9su ” a * d » subject to such application, shall, unless the 

. r- l?* er *J l ? e provide, be distributed among the members according to 
their rights and interests in the company. 


248. (1) The liquidator may— 


Powers 
and duties 
of liquida¬ 
tor in 
voluntary 
winding 
up. 


(a) in the case of a members’ voluntary winding up, with the sanction of an 
extraordinary resolution of the company, and, in the case of a creditors’ 
voluntary winding up, with the sanction of either the court or the com- 
mitee of inspection, exercise any of the powers given by paragraphs (d), 

. a f 1(a if' of subsection (1) of section one hundred and ninety-one of 
his Act to a liquidator in a winding up by the court: 

(b) without the sanction, exercise any of the other powers by this Act given 
to the liquidator in a winding up by the court: 

exercise the power of the court under this Act of settling a list of con- 

l s .V an “ £ b ? bst °I contributories shall be prima facie evidence 
the liability of the persons named therein to be contributories: 

exercise the power of the court of making calls : 


(c) 


(d) 

(e) 


-r— - w*. vuw v-uuu ui uicuung cans ; 

summon general meetings of the company for the purpose of obtaining 
t e sanction of the company by special or extraordinary resolution or 
tor any other purpose he may think fit. 

nf tb bqu * dator shall pay the debts of the company and shall adjust the rights 

or the contributories among themselves. 

-^2, u^ hen u several liquidators are appointed, any power given by this Act may be 
exercised by such one or more of them as may be determined at the time of their 
appointment, or, in default of such determination, by any number not less than two. 
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249. —(1) If from any cause whatever there is no liquidator acting, the court may 
Power of appoint a liquidator. 

court to (2) The court may, on cause shown, remove a liquidator and appoint 
appoint another liquidator, 
and re- 
move liqui¬ 
dator in 
voluntary 
winding 
up. 

250. —(1)—The liquidator shall, within twenty-one days after his appointment, 
Notice by deliver to the registrar of companies for registration a notice of his appoint- 
liquidator ment in the form prescribed by the Board of Trade. 

of hi9 ^2) If the liquidator fails to comply with the requirements of this section 

appoint- he s hall be liable to a fine not exceeding five pounds for every day during 
ment * which the default continues. 

251. —(1) Any arrangement entered into between a company about to be, or in 

the course of being, wound up and its creditors shall, subject to the right of 
Arrange- appeal under this section, be binding on the company if sanctioned by an 
ment when extraordinary resolution, and on the creditors if acceded to by three-fourths 
binding on in number and value of the creditors. 

creditors. (2) Any creditor or contributory may, within three weeks from the 

completion of the arrangement, appeal to the court against it, and the court 
may thereupon, as it thinks just, amend, vary, or confirm the arrangement. 


252.— 
Power to 
apply to 
court to 
have ques¬ 
tions de¬ 
termined 
or powers 
exercised. 


(1) The liquidator or any contributory or creditor may apply to the court 
to determine any question arising in the winding up of a company, or to 
exercise, as respects the enforcing of calls, or any other matter, all or any 
of the powers which the court might exercise if the company were being 
wound up by the court. 

(2) The court, if satisfied that the determination of the question or the 
required evercise of power will be just and beneficial,'may accede wholly or 
partially to the application on 3uch terms and conditions as it thinks fit, 
or may make such other order on the application as it thinks just. 

(1) If the court, on the application of the liquidator in the winding up of a 
company registered in Scotland, so directs, no action or proceeding shall be 
proceeded with or commenced against the company except by leave of the 
court, and subject to such terms as the court may impose. 

(2) Nothing in this section shall be taken to affect the practice or 
powers of the court as existing immediately before the commencement of 
thi9 Act with respect to the staying of proceedings against a company 
registered in England and in course of being wound up. 

All costs, charges, and expenses properly incurred in the winding up, in¬ 
cluding the remuneration of the liquidator, shall be payable out of’ the 
assets of the company in priority to all other claims. 


253. — 

Power of 
court in 
Scotland 
to stay pro¬ 
ceedings 
against 
company. 

254. — 

Costs of 
voluntary 
winding 
up. 

255. The winding up of a company shall not bar the right of any creditor or 
Saving for contributory to have it wound up by the court, but in the case of an 
rights of application by a contributory, the court must be satisfied that the rights of 
creditors the contributories will be prejudiced by a voluntary winding up 

and contri- 
butories. 


256. 
Power to 
order 
winding 
up subject 
to supervi¬ 
sion. 


(iv) Winding Up subject to Supervision of Court. 

When a company has passed a resolution for voluntary winding up, the court 

T.tLT, an k order . that the voluntary winding up sha]1 con ’ tinue but 
subject to such supervision of the court, and with such liberty for creditors, 
contributories, or others to apply to the court, and generally on such terms 
and conditions as the court thinks just. 
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257. 
Effect of 
petition 
for wind¬ 
ing up 

subject to 
supervi¬ 
sion. 


A petition for the continuance of a voluntary winding up subject to th, 
supervision of the court shall, for the purpose of giving jurisdiction to tht 
court over actions, be deemed to be a petition for winding up by the court. 


? 5 ®‘ ^ winding up subject to the supervision of the court shall, for the purpose- 

ICS - Ol sections one nnnr^rArl _3 1 i i . * * 


Applica¬ 
tion of ss. 

173 and 

174 to 
winding 
up subject 
to super¬ 
vision. 


c ^ , i oi cne court snail, tor the DUtDOw 

of sections one hundred and seventy-three and one hundred and seventh 

four of this Act, be deemed to be a winding up by the court. ^ 


Pnwp 2 r 5 n 9 r' (1) Where an order is made for a winding up subject to supervision the 
co°u W rt r to f liquidatorf * ^ ° T ^ °* der app ™‘ « ISonal 

remove ° C A hc l ulda fc> r appointed by the court under this section shall have 

Iiqui- s , ame P ow ers, be subject to the same obligations, and in all respects 

dators. wirh^hl n 6 Same P 08 ? 1 ?. 11 a ^ lf he b * d been dul Y appointed in accordance 

“ *• 

(3) The court may remove any liquidator so appointed by the Court or anv 
th^removal or* by*deatlf or ^ ^ ™ ^ -casioned by 

rr ! w- h ^^ 

Effect of all his powers, without the sanction or intervention of the courtTSe 
superv!- same manner as if the company were being wound up altogether voluntarily: 

order. , Pr ° vld * d that the powers specified in paragraphs (d), (e) and (f) of 

be exrXd hv rT °T hUndred and ninety-one of'this Act shall not 

in a case where befool fbp^ h ^ iqU - ld 4 -° r except with the sanction of the court or, 
with I* before the order the winding up was a creditors’ voluntary winding up, 

with the sanction of either the court or the committee of inspection 

the rn?,!-t^rih dln8 Up Sub r ec u t0 the su P ervi3 ion of the court is not a winding up by 
Schedule /o th^Art^hnt ° f i? C provisi ? ns of this Act which are set out in the Ninth 
suDew^sfo^^h 1 ^! 9ub l ec t 39 aforesaid, an order for a winding upsubjectto 

supervision shall for all purposes be deemed to be an order for winding up by the court: 

re 1 ation°tn^rrprlftr.T^ er ^ orde f for winding up subject to supervision was made in 

been^anointedJ°iTiPL W i ndlnB J ,ip which a committee of inspection had 
fnr ^ p P nnino J^h. , de shall u be deemed to be an order for winding up by the court 

and , ect Kn h!,S A OT a hundr f d and ninety-nine (except subsection (1) thereof) 

sectionsU A A - drcd 3 ? d ° ne of tbis Act » exce Pt in so far as the operation of those 
sections is excluded in a voluntary winding up by general rules. 


Effect of 
supervi¬ 
sion 
order. 


(v) Provisions applicable to every Mode of Winding Up 


Proof and Ranking of Claims . 


261. In every winding up (subject in the case of insolvent companies to the 
* application m accordance with the provisions of this Act of the law of 
ii • . an ru P tc y) all debts payable on a contingency, and all claims against the 

co ^P. an y» P resen t or future, certain or contingent, ascertained or sounding 

tions to be only in damages, shall be admissible to proof against the company, a just 
proved. estimate being made, so far as possible, of the value of such debts or claims 

as may be subject to any contingency or sound only in damages, or for 
some other reason do not bear a certain value. 


a tb , e wincbn g U P of an insolvent company registered in England the same 

Application rules shall prevail and be observed with regard to the respective rights of 
or bank* secured and unsecured creditors and to debts provable and to the yalua* 
ruptcy rules tion of annuities and fufure and contingent liabilities as are in force for 
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in winding the time being under the law of bankruptcy in England with respect to the 

estates of persons adjudged bankrupt, and all persons who in any such 
case would be entitled to prove for and receive dividends out of the assets 
of the company may come in under the winding up, and make such claims 
against the company as they respectively are entitled to by virtue of 
this section. 

In the winding up of a company registered in Scotland, the following 
provisions of the Bankruptcy (Scotland) Act, 1913, that is to say, 

(a) the provisions of sections forty-five to sixty-two regarding voting and 
ranking for payment of dividends ; 

(b) sections ninety-six and one hundred and five, which respectively relate 
to the reckoning of majorities and to the interruption of prescription ; 

shall so far as is consistent with this Act apply in like manner as they apply in the 
sequestration of a bankrupt’s estate, with the substitution of references to winding up 
for references to sequestration, of references to the court for references to the sheriff, 
of references to the liquidator for references to the trustee, and of references to the 
company for references to the bankrupt, and with any other necessary modifications. 

264.—(1) In a winding up there shall be paid in priority to all other debts— 

(a) All parochial or other local rates due from the company at the relevant 

Preferen- date, and having become due and payable within twelve months next 
tial pay- before that date, and all assessed taxes, land tax, property or income 

merits. tax assessed on the company up to the fifth day of April next before 

that date, and not exceeding in the whole one year’s assessment; 

(b) All wages or salary (whether or not earned wholly or in part by way 
of commission) of any clerk or servant in respect of services rendered 
to the company during four months next before the relevant date, not 
exceeding fifty pounds ; 

(c) All wages of any workman or labourer not exceeding twenty-five 
pounds, whether payable for time or for piece work, in respect of 
services rendered to the company during two months next before the 
relevant date: 


up of in¬ 
solvent 
English 
com¬ 
panies. 

263 . 

Ranking 
of claims 
in Scot¬ 
land. 


Provided that where any labourer in husbandry has entered into a 
contract for the payment of a portion of his wages in a lump sum at 
the end of ^ the year of hiring, he shall have priority in respect of the 
whole of such sum, or a part thereof, as the court may decide to be due 
under the contract, proportionate to the time of service up to the 
relevant date ; 

(d) Unless the company is being wound up voluntarily merely for the 
purposes of reconstruction or of amalgamation with another company, 
or unless the company has at the commencement of the winding up 
under such a contract with insurers as is mentioned in section seven 
of the Workmen’s Compensation Act, 1985, rights capable of being 
transferred to and vested in the workman, all amounts due in respect 
af any compensation or liability for compensation under the said Act 
accrued before the relevant date ; 

(e) Unless the company is being wound up voluntarily merely for the 
purposes of reconstruction or of amalgamation with another company, 
all amounts due in respect of contributions payable during the twelve 
months next before the relevant date by the company as the employer 
ot any persons under either— 

(i) the National Health Insurance Acts, 1924 to 1928 ; or 

the Widows, Orphans’ and Old Age Contributory Pensions Act, 
1925 ; or ’ 


(hi) the Unemployment Insurance Act, 1920 to 1929. 

(2) Where any compensation under the Workmen’s Compensation Act, 1925, is a 
weekly payment, the amount due in respect thereof shall, for the purposes of paragraph 
wiirhfhtw IT (1) of this section be taken to be the amount of the lump sum for 

co “ ld > redeemable, be redeemed if the employer made an 
application tor that purpose under the said Act. 

Jr ) ^V™?« an 7i P J yment , 0n L aCC0Un , t ° f wages or saIar V has been made to any clerk, 
servant, workman or labourer in the employment of a company out of money advanced 
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by some person for that purpose, that person shall in a winding up have a right 
priority in respect of the money so advanced and paid up to the amount by which thi 
sum in respect of which that clerk, servant, workman or labourer would have beer 
entitled to priority in the winding up has been diminished by reason of the Davm P n 
having been made. * y 

(4) The foregoing debts shall— 

(a) Rank equally among themselves and be paid in full, unless the •asset* 
are insufficient to meet them, in which case they shall abate in equal 
proportions ; and 

(b) In the case of a company registered in England, so far as the assets of the 
company available for payment of general creditors are insufficient to 
meet them, have priority over the claims of holders of debentures under 
any floating charge created by the company, and be paid accordingly out 
of any property comprised in or subject to that charge. 

(5) Subject to the retention of such sums as may be necessary for the costs and 
expenses of the winding up, the foregoing debts shall be discharged forthwith so far as 
the assets are sufficient to meet them, and in the case of the debts to which priority is 
given by paragraph (e) of subsection (1) of this section formal proof thereof shall not be 
required except in so far as is otherwise provided by general rules. 

(6) In the event of a landlord or other person distraining or having distrained on 
any goods or effects of the company within three months next before the date of a 
winding up order, the debts to which priority is given by this section shall be a first 
charge on the goods or effects so distrained on, or the proceeds of the sale thereof: 

Provided that in respect of any money paid under any such charge the landlord or 
other person shall have the same rights of priority as the person to whom the payment 
is made. 


(7) In this section the expression “the relevant date” means— 

(a) in the case of a company ordered to be wound up compulsorily which 
had not previously commenced to be wound up voluntarily, the date of 
the winding up order ; and 

(b) in any other case, the date of the commencement of the winding up. 

Effect of Winding Up on antecedent and other Transactions . 

265.—(1) Any conveyance, mortgage, delivery of goods, payment, execution, or 
other act relating to property which would, if made or done by or against 
Fraudulent an individual, be deemed in his bankruptcy, a fraudulent preference, shall, 
preference, if made or done by or against a company, be deemed, in the event of its 

being wound up, a fraudulent preference of its creditors, and be invalid 

accordingly. 

(2) For the purposes of this section the commencement of the winding up shall 
be deemed to correspond with the presentation of the bankruptcy petition in the case 
of an individual. 

(3) Any conveyance or assignment by a company of all its property to trustees for 
the benefit of all its creditors shall be void to all intents. 

(4) In the application to Scotland of this section the expression “fraudulent prefer¬ 
ence” includes any alienation or preference which is voidable by statute or at common 
law on the ground of insolvency or notour bankruptcy, and the expression “bankruptcy 
petition” means petition for sequestration. 


Effect of 

floating 

charge. 


266. Where a company is being wound up, a floating charge on the undertaking 
or property of the company created within six month of the commence¬ 
ment of the winding up shall, unless it is proved that the company imme¬ 
diately after the creation of the charge was solvent, be invalid, except to 
the amount of any cash paid to the company at the time of or subsequently 
to the creation of, and in consideration for, the charge, together with 

interest on that amount at the rate of five per cent, per annum. 

267. —(1) Where any part of the property of a company which is being wound up 
TV 1 *mpr cons ^ sts of land of any tenure burdened with onerous covenants, of shares 

isc ai or gtoc k companies, of unprofitable contracts, or of any other property 
o onerous t k aC . g un9a l ea bi e> 0 r no t readily saleable, by reason of its binding the* 
proper y in p 093e990r thereof to the performance of any onerous act, or to the pay men 
case o of any sum of money, the liquidator of the company, notwithstanding tha 
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company he has endeavoured to sell or has taken possession of the property, or 
wound up exercised any act of ownership in relation thereto, may, with the leave of 
in England, the court and subject to the provisions of this section, by writing signed by 

him, at any time within twelve months after the commencement of the 
winding up or such extended period as may be allowed by the court, disclaim the 
property : 

Provided that, where any such property has not come to the knowledge of the 
liquidator within one month after the commencement of the winding up, the power 
under this section of disclaiming the property may be exercised at any time within twelve 
months after he has become aware thereof or such extended period as may be allowed by 
the court. 

(2) The disclaimer shall operate to determine, as from the date of disclaimer, the 
rights, interest, and liabilities of the company, and the property of the company, in or in 
respect of the property disclaimed, but shall not, except so far as is necessary for the 
purpose of releasing the company and the property of the company from liability, 
affect the rights or liabilities of any other person. 

(3) The court, before or on granting leave to disclaim, may require such notices to 
be given to persons interested, and impose such terms as condition of granting leave, 
and make such other order in the matter a9 the court thinks just. 

(4) The liquidator shall not be entitled to disclaim any property under this section 
in any case where an application in writing has been made to him by any persons 
interested in the property requiring him to decide whether he will or will not disclaim, 
and the liquidator has not, within a period of twenty-eight days after the receipt of the 
application or such further period as may be allowed by the court, given notice to 
the applicant that he intends to apply to the court for leave to disclaim, and, in the case 
of a contract, if the liquidator, after such as application as aforesaid, does not within the 
said period or further period, disclaim the contract, the company shall be deemed to have 
adopted it. 

(5) The court may, on the application of any person who is, as against the 
liquidator, entitled to the benefit or subject to the burden of a contract made with the 
company, make an order rescinding the contract on such terms as to payment by or to 
either party of damages for the non-performance of the contract, or otherwise as the 
court thinks just, and any damages payable under the order to any such person may be 
proved by him as a debt in the winding up. 

(6) The court may, on an application by any person who either claims any interest 
in any disclaimed property or is under any liability not discharged by this Act in respect 
of any disclaimed property and on hearing any such persons as it thinks fit, make an 
order for the vesting of the property in or the delivery of the property to any persons 
entitled thereto, or to whom it may seem just that the property should be delivered by 
way of compensation for such liability as aforesaid, or a trustee for him, and on such 
terms as the court thinks just, and on any such vesting order being made, the property 
comprised therein shall vest accordingly in the person therein named in that behalf 
without any conveyance or assignment for the purpose : 

Provided that, where the property disclaimed is of a leasehold nature, the court 
•hall not make a vesting order in favour of any person claiming under the company, 
whether as under-lessee or as mortgagee by demise, including a charges by way of legal 
mortagage, except upon the terms of making that person— 

(a) subject to the same liabilities and obligations as those to which the com¬ 
pany was subject under the lease in respect of the property at the com¬ 
mencement of the winding up ; or 

(b) if the court thinks fit, subject only to the same liabilities and obligations 
as if the lease had been assigned to that person at that date ; 

and in either event (if the case so requires) as if the lease had comprised only the proper¬ 
ty comprised in the vesting order, and any mortgagee or under-lessee declining to accept 
a ve9tln 8 or der upon such terms shall be excluded from all interest in and security upon 
the property, and if there is no persons claiming under the company who is willing to 
accept an order upon such terms, the court shall have power to vest the estate and 
interest of the company in the property in any person liable either personally or in a 
representative character, and either alone or jointly with the company to perform the 
lessee s convenants in the lease, freed and discharged from all estates, incumbrances and 
interests created therein by the company. 

127 
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h^i!i,/t n \ PeTS ° n ^ njured X the0perationofa Maimer under this section shall 
be deemed to be a creditor of the company to the amount of the injury, and mav 

accordingly prove the amount as a debt in the winding up. Y may 

(8) This section shall not apply in the case of a winding up in Scotland. 

268—(1) Where a creditor has issued execution against the goods or lands of a 
company or has attached any debt due to the company, and the comnanv 
is subsequently wound up, he shall not be entitled to retain the benefit of 
the execution or attachment against the liquidator in the winding ud of 

the company unless he has completed the execution or attachment before 
the commencement of the winding up : 

Provided that— 

(a) 


Restric¬ 
tion of 
rights of 
creditor as 
to execu¬ 
tion or at¬ 
tachment 
in case of 
company 
being 
wound up 
in Eng¬ 
land. 


where any creditor has had notice of a meeting having been called at 

which a resolution for voluntary winding up is to be proposed, the date 

on which the creditor so had notice shall for the purposes of the fore- 

going provision be substituted for the date of the commencement of the 
winding up ; and 

(b) a person who purchases in good faith under a sale by the sheriff any 
goods of a company on which an execution has been levied shall in 
ail cases acquire a good title to them against the liquidator. 

(2) For the purposes of this section, an execution against goods shall be taken to 
U b V seizure and sale, and an attachment of a debt shall be deemed to be 
completed by receipt of the debt, and an execution against land shall be deemed to be 

ompleted by seizure and, in the case of an equitable interest, by the appointment of a 
receiver# 

^ expression ^goods’* includes all chattels personal, and the 

nrorp! sheriff includes any officer charged with the execution of a writ or other 


(4) 


This section shall not apply in the case of a winding up in Scotland. 


Duties of 
sheriff as 
to goods 
taken in 
execution. 


* l ^^ere any goods of a company are taken in execution and before the 
sale thereof or the completion of the execution by the receipt or recovery 
of the full amount of the levy, notice is served on the sheriff that a provi¬ 
sional liquidator has been appointed or that a winding up order has been 

made or that a resolution for voluntary winding up has been passed, the 

sheriff shall, on being so required, deliver the goods and any money seized 
or received in part satisfaction of the execution to the liquidator, but the 
j-i. , _ j c ri° f i. . e , xecution a ball be a first charge on the goods or money so 
n,,rnnL ed V an , d / he liquidator may sell the goods, ora sufficient part thereof, for the 

purpose of satisfying that charge. 

(2) Where under an execution in respect of a judgment for a sum exceeding 
twenty pounds the goods of a company are sold or money is paid in order to avoid 
sale, the sheriff shall deduct the costs of the execution from the proceeds of the sale or 
the money paid and retain the balance for fourteen days, and if within that time notice 
° n hl . m ° u 8 p . etltl L on for winding up of the company having been present- 
d or of a meeting having been called at which there is to be proposed a resolution for 
the voluntary winding up of the company and an order is made or a resolution is 

ZTul ' ? 1 u C , aSC ^ ay be > f P r the winding up of the company, the sheriff shall pay the 
credffor t0 ^ iquic * ator » who sha U be entitled to retain it as against the execution 


£»vr-»r Jf5 c . tio , n tbe ex P re ssion “goods” includes all chattels personal, and the 

p ession sheriff includes any officer charged with the execution 3f a writ or other 
process. 

(4) This section shall not apply in the case of a winding up in Scotland. 

270.—(1) In the winding up of a company registered in Scotland, the following 
provisions shall have effect 

(a) The winding up shall, as at the date of the commencement thereof, be 
equivalent to an arrestment in execusion and decree of furthcoming, and 
to an executed or completed poinding, and no arrestment or poinding 
of the funds or effects of the company executed on or after the sixtieth 
day prior to that date shall be effectual, and those funds or. effects or 
the proceeds of those effects if sold shall be made furthcoming to the 
liquidator : 


Effect of 
diligence 
within 60 
days of 
winding up 
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in case of Provided that any arrester orpoinder before that date, who is thus deprived 

of the benefit of his diligence shall have preference out of those funds 
or effects for the expense bona fide incurred by him in such diligence : 

(b) The winding up shall, as at the date aforesaid, be equivalent to a decree 
of adjudication of the heritable estates of the company for payment of 
the whole debts of the company, principal and interest, accumulated at 
the said date, subject to such preferable heritable rights and securities as 
existed at the said date and are valid and unchallengeable, and the right 
to poind the ground hereinafter provided : 

(c) The provisions of sections one hundred and eight to one hundred and 
thirteen and of section one hundred and sixteen of the Bankruptcy 
(Scotland) Act, 1913, shall, so far as is consistent with this Act, apply to 
the realisation of heritable estates affected by such heritable rights and 
securities as aforesaid ; and for the purposes of this Act the words 
“sequestration” and “trustee” occurring in those sections shall mean res¬ 
pectively “winding up” and “liquidator” ; and the expression “the Lord 
Ordinary or the court” shall mean “the court” as defined by this Act 
with respect to Scotland : 

(d) No poinding of the ground which has not been carried into execution by 
sale of the effects sixty days before the date aforesaid shall, except to 
the extent hereinafter provided, be available in any question with the 
liquidator : 

Provided that no creditor who holds a security over the heritable estate preferable 
to the right of the liquidator shall be prevented from executing a poinding of the ground 
after the date aforesaid, but that poinding shall in competition with the liquidator be 
available only for the interest on the debt for the current half-yearly term, and for the 
arrears of interest for one year immediately before the commencement of that term. 

(2) The provisions of this section shall, so far as relates to any estate or effects of 
the company situate in Scotland, apply in the case of a company registered in England 
as it applies in the case of a company registered in Scotland. 

Offences antecedent to or in course of Winding up. 


Scottish' 
company, 
and in case 
of effects 
in Scotland 
of English 
company. 


271.—(1) If any person, being a past or present director, manager or other officer 
of a company which at the time of the commission of the alleged offence 
is being wound up, whether by or under the supervision of the court or 
voluntarily, or is subsequently ordered to be wound up by the court or sub¬ 
sequently passes a resolution for voluntary winding up- 

fa) does not to the best of his knowledge and belief fully and truly discover 
to the liquidator all the property, real and personal, of the company, 
and how and to whom and for what consideration and when the com¬ 
pany disposed of any part thereof, except such part as ha3 been disposed 
of in the ordinary way of the business of the company ; or 

(b) does not deliver up to the liquidator, or as he directs, all such part of 
the real and personal property of the company as is in his custody or 
under his control, and which he is required by law to deliver up ; or 


Offences 
by officers 
of compa¬ 
nies in li¬ 
quidation. 


(c) does not deliver up to the liquidator, or as he directs, all books and 
papers in his custody or under his control belonging to the company 
and which he is required by law to deliver up ; or 


(d) within twelve months next before the commencement of the winding 
up or at any time thereafter conceals any part of the property of the 
company to the value of ten pounds or upwards, or conceals any debt 
due to or from the company ; or 

(e) within twelve months next before the commencement of the winding 
up or at any time thereafter fraudulently removes any part of the pro¬ 
perty of the company to the value of ten pounds or upwards ; or 

(f) makes any material omission in any statement relating to the affairs of 
the company ; or 


(g) knowing or believing that a false debt has been proved by any person 
under the winding up, fails for the period of a month to inform the 
liquidator thereof ; or 


(h) after the commencement of the winding up prevents the production of 
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any book or affecting or relating to the property or affairs of the 
company ; or “ c 

(i) within twelve months next before the commencement of the winding 

up or at any time thereafter, conceals, destroys, mutilates, or falsifies or 

is privy to the concealment, destruction, mutilation, or falsification ’of 

any book or paper affecting or relating to the property or affairs of the 
company ; or 

(j) within twelve months next before the commencement of the winding 
up or at any time thereafter makes or is privy to the making of any 

false entry in any book or paper affecting or relating to the property or 
affairs of the company ; or 

(k) within twelve months next before the commencement of the winding 
up or at any time thereafter fraudulently parts with, alters, or makes any 
omission in, or is privy to the fraudulent parting with, altering, or mak- 

ing any omission in, any document affecting or relating to the property 
or affairs of the company ; or 

(l) after the commencement of the winding up or at any meeting of the 

creditors of the company within twelve months next before the com' 
mencement of the winding up attempts to account for any part of the 
property of the company by fictitious losses or expenses; or 

(m) has within twelve months next before the commencement of the wind¬ 

ing up or at any time thereafter, by any false representation or other 
fraud, obtained any property for or on behalf of the company on credit 
which the company does not subsequently pay for; or - ' 

(n) within twelve months next before the commencement of the winding 
up or at any time thereafter, under the false pretence that the company 
is carrying on its business, obtains on credit, for or on behalf of the 
company, any property which the company does not subsequently pay 


(o) within twelve months next before the commencement of the winding 
up or at any time thereafter pawns, pledges, or disposes of any property 
ot . j h , e company which has been obtained on credit and has not been 
paid for, unless such pawning, pledging, or disposing is in the ordinary 
way of the business of the company ; or 


(p) is guilty of any false representation or other fraud for the purpose of 
obtaining the consent of the creditors of the company or any of them 

to an agreement with reference to the affairs of the company or 
to the winding up ; 

he shall be guilty of a misdemeanour and shall, in the case of the offences mentioned 

m P a ™& ra P h s (m), (n) and (o) of this subsection, be liable on conviction on 
indictment to penal servitude for a term not exceeding five years, or on summary con- 

2hir n (f° imP i! l8 n u m ? n tJ or a term not exceeding twelve months, and in the case of any 
other offence shall be liable on conviction on indictment to imprisonment for a term not 

ing^wel^ tW ° Th t9 ’ ^ ^ 8Ummary con viction to imprisonment for a term not exceed- 


/_% /f ^ d , ed . that ; c shall be a good defence to a charge under any of paragraphs (a) (b), 
\)> (dj, (t>, (n) and (o), if the accused proves that he had no intent to defraud, and to a 
charge under any of paragraphs (h), (i) and (j), if he proves that he had no intent to 
conceal the state of affairs of the company or to defeat the law. 


(2) Where any person pawns, pledges or disposes of any property in circumstances 
wmcn amount to a misdemeanour under paragraph (o) of subsection (1) of this section, 
every person who takes in pawn or pledge or otherwise receives the property knowing; it 
o be pawned, pledged, or disposed of in such circumstances as aforesaid shall be guilty 
ot a misdemeanour, and on conviction thereof liable- 

fa) in England to be punished in the same way as if he had received the 
property knowing it to have been obtained in circumstances amounting 
to a misdemeanour; 

(b) in Scotland on conviction on indictment to penal servitude for a period 
not exceeding seven years, or on summary conviction to imprisonmen 
for a term not exceeding six months or to a fine not exceeding on 
hundred pounds, or to both such imprisonment and fine. 
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(3) For the purposes of this section, the expression “director” shall include any 
person in accordance with whose directions or instructions the directors of a company 
have been accustomed to act. 


272. If any director, manager or other officer, or contributory of any company 
being wound up destroys, mutilates, alters, or falsifies any books, papers, or 
Penalty for securities, or makes or is privy to the making of any false or fraudulent 
falsification entry in any register, book of account, or document belonging to the 
of books. company with intent to defraud or deceive any person, he shall be guilty of 

a misdemeanour, and be liable to imprisonment for any term not exceeding 
two years, with or without hard labour. 


273. 

Frauds by 
officers of 
companies 
which have 
gone into 
liquida¬ 
tion. 


If any person, being at the time of the commission of the alleged offence a 
director, manager or other officer of a company which is subsequently 
ordered to be wound up by the court or subsequently passes a resolution 
for voluntary winding up— 

(a) has by false pretences or by means of any other fraud induced any 
person to give credit to the company ; 

(b) with intent to defraud creditors of the company, has made or caused to 
be made any gift or transfer of or charge on, or has caused or connived 
at the levying of any execution against the property of the company ; 


(c) with intent to defraud creditors of the company, has concealed or 
removed any party of the property of the company since or within two 
months before the date of any unsatisfied judgment or order for payment 
of money obtained against the company ; 

he shall be guilty of a misdemeanour and shall be liable on conviction on indictment to 
imprisonment for a term not exceeding two years, or on summary conviction to imprison¬ 
ment for a term not exceeding twelve months. 


274.—(1) If where a company is wound up it is shown that proper books of account 
were not kept by the company throughout the period of two years imme¬ 
diately preceding the commencement of the winding up, every director, 
manager or other officer of the company who was knowingly a party to 
or connived at the default of the company shall, unless he shows that 
he acted honestly or that in the circumstances in which the business of 
the company was carried on the default was excusable, be liable on convic¬ 
tion on indictment to imprisonment for a term not exceeding one year, or 
on summary conviction to imprisonment for a term not exceeding six months. 


Liability 
where 
proper 
accounts 
not kept. 


(2) For the purposes of this section, proper books of account shall be deemed not 
to have been kept in the case of any company if there have not been kept such books or 
accounts as are necessary to exhibit and explain the transactions and financial position 
of the trade or business of the company, including books containing entries from day to 
day in sufficient detail of all cash received and cash paid, and, where the trade or busi¬ 
ness has involved dealings in goods, statements of the annual stocktakings and (except 
in the case of goods sold by way of ordinary retail trade) of all goods sold and purchased, 
showing the goods and the buyers and sellers thereof in sufficient detail to enable those 
goods and those buyers and those buyers and sellers to be identified. 


275.—(1) If in the course of the winding up of a company it appears that any 
business of the company has been carried on with intent to defraud 
Re6ponsi- creditors of the company or creditors of any other person or for any 

bility of fraudulent purpose, the court, on the application of the official receiver, or 

directors the liquidator or any creditor or contributory of the company, may if it 

for fraudu- thinks proper so to do, declare that any of the directors, whether past or 

lent trad* present, of the company who were knowingly parties to the carrying on of 

ing. the business in manner aforesaid shall be personally responsible, without 

any imitation of liability, for all or any of the debts or other liabilities of 
the company as the court may direct. 


(2) Where the court makes any such declaration, it may give such further direc¬ 
tions as it thinks proper for the purpose of giving effect to that declaration, and in 
particular may make provision for making the liability of any such director under the 
declaration a charge on any debt or obligation due from the company to him or on any 
mortgage or charge or any interest in any mortgage or charge on any assets of the 
company held by or vested in him, or any company or person on his behalf, or any 
person claiming as assignee from or through the director, company or person, and 
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may from time to time make such further order as may be necessary for the Duruose 
of enforcing any charge imposed under this subsection. P 11)036 

For the purpose of this subsection the expression “assignee” includes any person to 

whom or in whose favour by the directions of the director, the debt, obligation mort° 
gage or charge was created, issued or transferred or the interest created, but does not 

include an assignee for valuable consideration (not including consideration by wav of 

marriage) given in good faith and without notice of any of the matters on the ground 
or which the declaration is made. B 


(3) Where any business of a company is carried on with such intent or for such 
purpose as is mentioned in subsection (1) of this section, every director of the company 
who was knowingly a party to the carrying on of the business in manner aforesaid, shall 

be liable on conviction on indictment to imprisonment for a term not exceeding one 


(4) The court may, in the case of any person in respect of whom a declaration has 
been made under subsection (1) of this section, or who has been convicted of an 
offence under subsection (3) of this section, order that, that person shall not, without the 
leave of the court, be a director of or in any way, whether directly or indirectly 
be concerned in or take part in the management of a company for such period 
not exceeding five years, from the date of the declaration or of the conviction as the 

case may be, as may be specified in the order, and if any person acts in contravention 
of an order made under this subsection he shall, in respect of each offence, be liable on 
conviction on indictment to imprisonment for a term not exceeding two years, or on 
summary conviction to imprisonment for a term not exceeding six months or to a fine 
not exceeding five hundred pounds, or to both such imprisonment and fine. 


In this subsection the expression “the court” in relation to the making of an order, 
means the court by which the declaration was made or the court before which the 
person was convicted as the case may be, and in relation to the granting of leave means 
any court having jurisdiction to wind up the company. 

(5) For the purposes of this section, the expression “director” shall include any 
person in accordance with whose directions or instructions the directors of a company 
have been accustomed to act. 

(6) The provisions of this section shall have effect notwithstanding the person 
coined may be criminally liable in respect of the matters on the ground of which 
the declaration is to be made, and where the declaration under subsection (I) of this 
section is made in the case of a winding up in England, the declaration shall be deemed 
to be a final judgment within the meaning paragraph (g) of subsection (1) of section 
one of the Bankruptcy Act, 1914. 

(7) It shall be the duty of the official receiver or of the liquidator to appear on the 
hearing of an application for leave under subsection (4) of this section, and on the 
hearing of ah application under that subsection or under subsection (1) of this section 
the official receiver or the liquidator, as the case may be, may himself give evidence or 
call witnesses. 


276. (1) If in the course of winding up a company it appears that any person 

who has taken part in the formation or promotion of the company, or any 
Power of past or present director, manager, or liquidator, or any officer of the corn- 

court to pany, has misapplied or retained or become liable or accountable for any 

assess money or property of the company, or been guilty of any misfeasance or 

damages breach of trust in relation to the company, the court may, on the applica' 

against tion of the official receiver, or of the liquidator, or of any creditor or 

delinquent contributory, examine into the conduct of the promoter, director, manager, 

directors, liquidator, or officer, and compel him to repay or restore the money or 
&- c * property or any part thereof respectively with interest at such rate as the 

court thinks just, or to contribute such sum to the assets of the company 
by way of compensation in respect of the misapplication, retainer, misfeasance, or 
breach of trust as the court thinks just. 

(2) The provisions of this section shall have effect notwithstanding that the 
offence is one for which the offender may be criminally liable. 

(3) Where in the case of a winding up in England an order for payment of 
money is made under this section, the order shall be deemed to be a final judgment 
within the meaning of paragraph (g) of subsection (1) of section one of the Bankruptcy 

Act, 1914. . 'I 
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Prosecu¬ 
tion of del¬ 
inquent 
officers 
and mem¬ 
bers of 
company. 


(1) If it appears to the court in the course of a winding up by, or subject 
to the supervision of, the court that any past or present director, manager 
or other officer, or any member, of the company has been guilty of any 
offence in relation to the company for which he is criminally liable, the 
court may, either on the application of any person interested in the winding 
up or of its own motion, direct the liquidator— 

(a) in the case of a winding up in England either himself to prosecute the 
offender or to refer the matter to the Director of Public Prosecutions : 

(b) in the case of a winding up in Scotland to refer the matter to the Lord 
Advocate. 


(2) If it appears to the liquidator in the course of a voluntary winding up that any 
past or present director, manager or other officer, or any member, of the company has 
been guilty of any offence in relation to the company for which he is criminally liable, he 
shall forthwith report the matter, in the case of a winding up in England, to the Director 
of Public Prosecutions, and, in the case of a winding up in Scotland, to the Lord 
Advocate, and shall furnish to the Director or Lord Advocate, as the case may be, such 
information and give to him such access to and facilities for inspecting and taking 
copies of any documents, being information or documents in the possession or under 
the control of the liquidator and relating to the matter in question, as they respectively 
may require. 

(3) Where any report is made under the last foregoing subsection to the Director 
of Public Prosecutions or Lord Advocate, he may, if he thinks fit, refer the matter to the 
Board of Trade for further inquiry, and the Board shall, thereupon investigate the matter 
and may if they think it expedient, apply to the court for an order conferring on the 
Board or any person disignated by the Board for the purpose with respect to the com¬ 
pany concerned all such powers of investigating the affairs of the company as are provid¬ 
ed by this Act in the case of a winding up by the court. 


(4) If on any report to the Director of Public Prosecutions under subsection (2) of 
this section it appears to him that the case is not one in which proceedings ought to be 
taken by him, he shall inform the liquidator accordingly, and thereupon, subject to 
the previous sanction of the court, the liquidator may himself take proceedings against 
the offender. 

(5) If it appears to the court in the course of a voluntary winding up that any past 
or present director, manager or other officer, or any member, of the company has been 
guilty as aforesaid, and that no report with respect to the matter has been made by 
the liquidator to the Director of Public Prosecutions or the Lord Advocate under subsec¬ 
tion (2) of this section, the court may, on the application of any person interested 
in the winding up or of its own motion, direct the liquidator to make such a report, 
and on a report being made accordingly the provisions of this section shall have effect 
as though the report had been made in pursuance of the provisions of subsection (2) of 
this section. 

(6) If, where any matter is reported or referred to the Director of Public Prosecu¬ 
tions or Lord Advocate under this section, he considers that the case is one in which 
a prosecution ought to be instituted and, further, that it is desirable in the public 
interest that the proceedings in the prosecution should be conducted by him, he shall 
institute proceedings accordingly, and it shall be the duty of the liquidator and of every 
officer and agent of the company past and present (other than the defendant in the 
proceedings) to give him all assistance in connection with the prosecution which he is 
reasonably able to give. 

For the purposes of this subsection, the expression “agent” in relation to a company 
shall be deemed to include any banker or solicitor of the company and any person 
employed by the company as auditor, whether that person is or is not an officer of the 
company. 

(7) If any person fails or neglects to give assistance in manner required by sub¬ 
section (6) of this section, the court may, on the application of the Director of Public 
Prosecutions or Lord Advocate, as the case may be, direct that person to comply with 
the requirements of the said subsection, and where any such application is made with 
respect to a liquidator the court may, unless it appears that the failure or neglect to 
comply was due to the liquidator not having in his hands sufficient assets of the 
company to enable him so to do, direct that the costs of the application shall be borne 
by the liquidator personally. 

(8) The Board of Trade, with the consent of the Treasury, may direct that the 
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whole or any part of any costs and expenses properly incurred by the liquidator in 
proceedings duly brought by him under this section shall be defrayed as expense, 

incurred by the Board under this Act in relation to the winding up of companies in 

A? a tm/ n u ®V bsec , tion (3) of section thirteen of the Economy (Miscellaneous Provision) 
/\ct, lyzo, shall apply accordingly. ' 

Subject to any direction under this subsection and to any mortgages or chare* 
on the assets of the company and any debts to which priority is given by section two 
hundred and sixty-four of this Act, all such costs and expenses as aforesaid shall be 
payable out of those assets in priority to all other liabilities payable thereout. 

Supplementary Provisions os to Winding up. 

278. —(1) A body corporate shall not be qualified for appointment as liquidator 

of a company, whether in a winding up by or under the supervision of 
Disquali- the court or in a voluntary winding up, and any appointment made in 
ncation for contravention of this provision shall be void. 

menTas Nothln g in this section shall disqualify a body corporate from 

liquidator L Ct f ing as liquidator of a company if acting under an appointment made 
M • before the third day of August, nineteen hundred and twenty-eight, but 

subject as aforesaid any body corporate which acts as liquidator of a ’com¬ 
pany shall be liable to a fine nor exceeding one hundred pounds. 

(3) In the application of this section to Scotland the expression “body corporate” 
does not include a firm. 

279. —(1) If any liquidator who has made any default in filing, delivering or 
making any return, account or other document, or in giving any notice 
which he is by law required to file, deliver, make or give, fails to make 
good the default within fourteen days after the service on him of a notice 
requiring him to do so, the court may, on an application made to the 
court by any contributory or creditor of the company or by the registrar 
of companies, make an order directing the liquidator to make good the 
default within such time as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the liquidator. 

Nothing in this section shall be taken to prejudice the operation of any 

• > .w ^ 1 a.1 _ _ 15 • J _ . ♦ r « . « r *1 
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(3) 
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enactment imposing penalties on a liquidator in respect of any such default as aforesaid. 

280. —(1) Where a company is being wound up, whether by or under the super¬ 

vision of the court or voluntarily, every invoice, order for goods or business 
Notifica- letter issued by or on behalf of the company or a liquidator of the company, 
tion that a or a receiver or manager of the property of the company, being a docu- 
company. ment on or in which the name of the company appears, shall contain a 
is in liqui- statement that the company is being wound up. 

dation. (2) If default is made in complying with this section, the company 

and every director, manager, secretary or other officer of the company, 
and every liquidator of the company and every receiver or manager who knowingly 
and wilfully authorises or permits the default, shall be liable to a fine of twenty pounds. 

281. —(1) In the case of a winding up by the court of a company registered in 
England, or of a creditors’ voluntary winding up of such a company— 

(a) every assurance relating solely to freehold or leasehold property, or to 
any mortgage, charge or other encumbrance on, or any estate, right or 
interest in, any real or personal property, which forms part of the assets 
of the company and which, after the execution of the assurance, either 
at law or in equity, is or remains part of the assets of the company; and 

(b) every power of attorney, proxy paper, writ, order, certificate, affidavit, 
bond or other Instrument or writing relating solely to the property or 
any company which is being so wound up, or to any proceeding under 
any such winding up, 

shall be exempt from duties chargeable under the enactments relating to 
stamp duties. 

panies. 

(2) In the case of such a winding up as aforesaid of a company registered in 
Scotland, 

(a) every conveyance relating solely to property which forms part of the 
assets of the company and which, after the execution of the conveyance, 


Exemp¬ 
tion of 
certain 
docu¬ 
ments 
from 
stamp 
duty on 
winding 
up of 
com- 
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is or remains the property of the company for the benefit of its creditors ; 
and 


(b) every power of attorney, commission, factory, oath, affidavit, articles of 
roup or sale, submission, decree arbitral, and every other instrument and 
writing whatsoever relating solely to the property of the company; and 

(c) every deed or writing forming a part of the proceedings in the winding 
up, 

shall be exempt from duties chargeable under the enactments relating to stamp duties. 

(3) In sub-section (1) of this section the expression “assurance’, includes deed, 
conveyance, assignment and surrender and in subsection (2) of this section the expres¬ 
sion “conveyance” includes assignation, instrument, discharge, writing and deed. 

282. Where a company is being wound up, all books and papers of the company 
Books of and of the liquidators shall, as between the contributories of the company, 
company be ptima facie evidence of the truth of all matters purporting to be therein 
to be evi- recorded, 
dence. 


Disposal 
of books 
and papers 
of com¬ 
pany. 


283.—(1) When a company has been wound up and is about to be dissolved, the 
books and papers of the company and of the liquidators may be disposed 
of as follows, that is to say:— 

(a) In the case of a winding up by, or subject to the supervision of, the 
court in such way as the court directs ; 

(b) In the case of a members’ voluntary winding up, in such way as the 
company by extraordinary resolution directs, and, in the case of a 
creditors’ voluntary winding up, in such way as the committee of 
inspection or, if there is no such committee, as the creditors of the 
company, may direct. 

(2) After five years from the dissolution of the company no responsibility shall 
rest on the company, the liquidators, or any person to whom the custody of the books 
and papers has been committed, by reason of any book or paper not being forthcoming 
to any person claiming to be interested therein. 


(3) Provision may be made by general rules for enabling the Board of Trade to 
prevent, for such period (not exceeding five years from the dissolution of the company) 
as the Board think proper, the destruction of the books and papers of a company which 
has been wound up, and for enabling any creditor or contributory of the company to 
make representations to the Board, and to appeal to the court from any direction which 
may be given by the Board in the matter. 

(4) If any person acts in contravention of any general rules made for the purposes 
of this section or of any direction of the Board thereunder, he shall be liable to a fine 
not exceeding one hundred pounds. 


284. —(1) If where a company is being wound up the winding up is not concluded 

Informa- within one year after its commencement, the liquidator shall, at such inten¬ 
tion as to vals as may be prescribed, until the winding up is concluded, send to the 
pending registrar of companies a statement in the prescribed form and containing 
liquida- the prescribed particulars with respect to the proceedings in and position of 
tions. the liquidation. 

(2) Any person stating himself in writing to be a creditor or contribu¬ 
tory of the company shall be entitled, by himself or by his agent, at all 
reasonable times, on payment of the prescribed fee, to inspect the statement, and to 
receive a copy thereof or extract therefrom. 

(3) If a liquidator fails to comply with this section he shall be liable to a fine not 
exceeding fifty pounds for each day during which the default continues, and any person 
untruthfully stating himself as aforesaid to be a creditor or contributory shall be guilty 
of a contempt of court, and shall, on the application of the liquidator or of the official 
receiver, be punishable accordingly. 

285. --(1) If where a company is being wound up in England, it appears either 

from any statement sent to the registrar under the last foregoing section 
Unclaimed or otherwise that a liquidator has in his hands or under his control any 
assets in money representing unclaimed or undistributed assets of the company 
England to which have remained unclaimed or undistributed for six months after 
be paid to the date of their receipt, the liquidator shall forthwith pay the said 

128 



1018 


INDIAN COMPANY LAW 


Unclaim¬ 
ed divid¬ 
ends, <Stc. 
in Scot¬ 
land to be 
lodged in 
bank. 


...[ App.G 

r U°n e t t0 the ft mpani ? Liquidation Account at the Bank of England and 
esLiqm- shall be entitled to the prescribed certificate of receipt for themoney so 

Account thereof d ^ Certlficate sha11 be an effectual discharge to him in respeS 

n i (2 L F °, r tbe P ur P° ses of ascertaining and getting in any money payable into the 

Bank of England in pursuance of this section, the like powers may be exercised and bv 
the like authority, as are exerciseable under section one hundred and fifty-three of thl 

Bankruptcy Act, 1914, for the purposes of ascertaining and getting in the sums, funds and 
dividends referred to m that section. ’ 

(3) Any person claiming to be entitled to any money paid into the Bank of 
England in pursuance of this section may apply to the Board of Trade for payment 
thereof, and the Board may, on a certificate by the liquidator that the person claiming is 
entitled, make an order for the payment to that person of the sum due. 

(4) Any person dissatisfied with the decision of the Board of Trade in respect of a 
claim made in pursuance of this section may appeal to the High Court. 

286. When a company registered in Scotland has been wound up, and is about to 

be dissolved, the liquidator shall lodge in a joint stock bank of issue in 

ocotlana (not being a bank in or of which the liquidator is acting partner, 

manager, agent or cashier) in the name of the Accountant of Court the 

whole unclaimed dividends and unapplied or undistributable balances, and 

me deposit receipts therefor shall be transmitted to the Accountant of 

Court, and the provisions of the section one hundred and fifty-three of the 

Bankruptcy (Scotland) Act, 1913, so far as consistent with this Act, shall, 

with any necessary modifications, apply to sums lodged in a bank in 

pursuance oi this section in like manner as they apply to sums deposited in pursuance of 
that enactment. 

287. Where after the commencement of this Act a resolution is passed at an 

Kesolu- adjourned meeting of any creditors or contributories of a company, the 
tions pass- resolution shall, for all purposes, be treated as having been passed on the 
ed at date on which it was in fact passed, and shall not be deemed to have been 

adjourned passed on any earlier date. 

meetings 
of credi¬ 
tors and 

contribu- * 

tories. 

Supplementary Powers of Court. 

28 ®- (I) "Lhe court may, as to ail matters relating to the winding up of a company, 

have regard to the wishes of the creditors or contributories of the company, 
as proved to it by any sufficient evidence, and may, if it thinks fit, for the 
purpose of ascertaining those wishes, direct meetings of the creditors or 
contributories to be called, held, and conducted in such manner as the court 
< ^^ r ^ c ^ s > an d may appoint a person to act as chairman of any such meeting 
and to report the result thereof to the court. 

(2) In the case of creditors, regard shall be had to the value of each 
creditor’s debt. 

(3) In the case of contributories, regard shall be had to the number of 
votes conferred on each contributory by this Act or the articles. 

289. In all proceedings under this Part of this Act, all courts, judges, and persons 

judicially acting, and all officers, judicial or ministerial, of any court, or 
employed in enforcing the process of any court, shall take judicial notice or 

the signature of any officer of the High Court or of a county court in 

x — England, or of the Court of Session or of a sheriff court in Scotland or or 

of officers, the High Court in northern Ireland, and also of the official seal or stamp ot 

the several offices of the High Court in England or Northern Ireland, or ot 
Court of Session, appended to or impressed on any document made, issued, or signed 
under the provisions of this Part of this Act, or any official copy thereof. 

290. —(1) The judges of the county courts in England who sit at places mow 

Special than twenty miles from the General Post Office, and in Northern Ireland 

cotnmis- the judges exercising the bankruptcy jurisdiction of the High Court and 

sion for county court judges and recorders, and the sheriffs of counties in 

receiving Scotland, shall be commissioners for the purpose of taking evidence: 

evidence. 
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under this Act, where a company is wound up in England or Scotland, and the court may 
refer the whole or any part of the examination of any witnesses under this Act to any 
person hereby appointed commissioner, although he is out of the jurisdiction of the 
court that made the winding up order. 

(2) Every commissioner shall, in addition to any powers which he might lawfully 
exercise as a judge of county courts, judge exercising the said bankruptcy jurisdiction, 
county court judge, recorder or sheriff, have in the matter so referred to him all the same 
powers of summoning and examining witnesses, of requiring the production or delivery 
of documents, of punishing defaults by witnesses, and of allowing costs and expenses to 
witnesses, as the court which made the winding-up order. 

(3) The examination so taken shall be returned or reported to the court which 
made the order in such manner as that court directs. 

291.—(1) The court may direct the examination in Scotland of any person for the 
time being in Scotland, whether a contributory of the company or not, in 
Court may regard to the trade, dealings, affairs or property of any company in course 
order exa* of being wound up, or of any person being a contributory of the company, 
ruination so far as the company may be interested therein by reason of his being a 
of persons contributory. 

in Scot- ( 2 ) The order or commission to take the examination aforesaid shall be 

land. directed to the sheriff of the county in which the person to be examined 

is residing or happens to be for the time, and the sheriff shall summon that 
person to appear before him at a time and place to be specified in the summons for 
examination on oath as a witness or as a haver, and to produce any books or papers 
called for which are in his possession or power. 

(3) The sheriff may take the examination either orally or on written interroga¬ 
tories, and shall report the same in writing in the usual form to the court, and shall 
transmit with the report the books and papers produced, if the originals thereof are 
required and specified by the order or commission, or otherwise copies thereof or extracts 
therefrom authenticated by the sheriff. 

(4) If any person so summoned fails to appear at the time and place specified, or 
refuses to be examined or to make the production required, the sheriff shall proceed 
against him as a witness or haver duly cited and failing to appear or refusing to give 
evidence or make production may be proceeded against by the law of Scotland. 

(5) The sheriff shall be entitled to such fees, and the witness shall be entitled to 
such allowances, as sheriffs when acting as commissioners under appointment from the 
Court of Session and as witnesses and havers are entitled to in the like cases according to 
the law and practice of Scotland. 

(6) If any objection is stated to the sheriff by the witness, either on the ground of 
his incompfetency as a witness, or as to the production required, or on any other ground, 
the sheriff may, if he thinks fit, report the objection to the court, and suspend the 
examination of the witness until it has been disposed of by the court. 

(1) Where any petition or application fot leave to proceed with an action 
or proceeding against a company which is being wound up in Scotland is 
unopposed and is granted by the court, the costs of sued petition or appli¬ 
cation shall, unless the court otherwise directs, be added to the amount of 
the claim of the petitioner or applicant against the company. 

• (2) -Nothing in this section shall be taken to affect the practice or 
powers of the court as existing immediately before the commencement of 
this Act with respect to the costs of an application for leave to proceed with 
an action or proceeding against a company which is being wound up in 
England. 


292.— 
Cost of 
applica' 
tion for 
leave to 
proceed 
against 
company 
being 
wound up 
in Scot¬ 
land. 


293.- 

Affidavits, 
■&LC. in 
United 
Kingdom 
and dom¬ 
inions. 


(1) Any affidavit required to be sworn under the provisious or for the 
purposes of this Part of this Act may be sworn in the United Kingdom, or 
elsewhere within the dominions of His Majesty, before any court, judge, 
or person lawfully authorised to take and receive affidavits or before any of 
His Majesty’s consuls or vice-consuls in any place outside His Majesty’s 
dominions. 

(2) All courts, judges, justices, commissioners, and persons acting judi¬ 
cially shall take judicial notice of the seal or stamp or signature, as the case 



1020 


INDIAN COMPANY LAW 


f App. G. 


may be, of any such court, judge, person, consul, or vice-consul attached aDnehd^ 

of th^Panof'th^Act ° r “ “ y ° theI d ° Cument to be U3ed *» thepurpoS 

Provisions as to Dissolution. 

o 294 :—(l) Where a company has been dissolved, the court may at anv tW 
Power of two years of the date of the dissolution,’on an appHcation be^ng made for 

the purpose by the liquidator of the company or by any other person whn 

appeara to the eoutt to be interested, make an order/upon such S” "the 

court thinks fit, declaring the dissolution to have been void, and thereupon 

ffiaSESfSSLSZ'* taken 39 might b -ebeentakenifthe~ 

~d % 

JTrder inH* if° ^ t0 th ? of cdmpanies for registration an office copy of the 

pounds for every dayXing " * *" “* “" dta ‘ ^ 

de/unc" KeTorL Operation" 6 ' inqUiri " g Whether the COmpany is carryin * on 
company 

off regis¬ 
ter. 


court to 
declare 
dissolu¬ 
tion of 
company 
void. 


answer thlrern kf 8wlthin J one month of sending the letter receive any 

the comDanv bv no r . "“H* fi i u 1 rtcen da / s after the expiration of the month send to 
answer therIto b h 3 P , k registered letter referring to the first letter, and stating that no 

letter withfn nn.^L^h ? rc< T c ?' and that if an answer is not received to the second 

w h a Vfew to srXno rU 0m the ^ thereof ’ a not ice will be published in the Gazette 
with a view to striking the name of the company off the register. 

carrvini nn either re< T eive9 an answer to the effect that the company is not 

second letter rereivf* ° r ln oper3tl< ? n > or does not within one month after sending the 

comnanv bv nrwr an ^ wer » he may publish in the Gazette, and send to the 

nodce the nam nf 2? ttce ^ at the expiration of three months from the date of that 

contrlrv L ,rr?,rk off Jif COmpan V mentioned therein will, unless cause is shown to the 
contrary, be struck off the register and the company will be dissolved. 

able Mi!!) 7 w , here a company is being wound up, the registrar has reason^ 

are fuilv wound Tf “ the J th v. at D ° liquidator i9 acting, or that the affairs of the company 

been for a P ' - ai \ d t f he . returns squired to be made by the liquidator have not 

Gazette and ? 2? ° f 31X con9ec , u tive months, the registrar shall publish in the 

to^thc !ast n p d r ere3fng t :ubse e ctio°n mPany “ thC UqUidat ° r ’ if any > a like nQti “ as is pr0V ‘ d ' d 


cause ( to th^ronr™™^ 1 ' 011 ° f ^ c me m f ntioned in the notice the registrar may, unless 
and shall nubli b V pr ® vlou ^y shown by the company, strike its name off the register, 

this not ce P thi 1CC th i e Gazette > and on the P u ^>lication in the Gazette of 

tms notice the company shall be dissolved : 


Provided that— 

(a) the liability, if any, of every director, managing officer, and member of 

the company shall continue and may be enforced as if the company bad- 
not been dissolved ; and 

(b) nothing in this subsection shall affect the power of the court to wind up > 
a company the name of which has been struck off the register. 

(6) If a company or any member or creditor thereof feels aggrieved by the 
company having been struck off the register, the court on an application made by the 
company or member or creditor before the expiration of twenty years from the public®' 
tion in the Gazette of the notice aforesaid may, if satisfied that the company wa9 at the 
time of the striking off carrying on business or in operation, or otherwise that it is just 

that the company be restored to the register, order the name of the company to be 
restored to the register, and upon an office copy of the order being delivered to the - 

registrar for registration the company shall be deemed to have continued in existence M 
if its name had not been 9truck off; and the court may by the order give such directions 
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and make such provisions as seem just for placing the company and all other persona in 
the same position as nearly as may be as if the name of the company had not been 
struck off. 

(7) A notice to be sent under this section to a liquidator may be addressed to the 
liquidator at his last known place of business, and a letter or notice to be sent under 
this section to a company may be addressed to the company at its registered office, or ir 
no office has been registered, to the care of some director or officer of the company, or, it 
there is no director or officer of the company whose name and address are known to the 
registrar of companies, may be sent to each of the persons who subscribed the memoran' 
dum, addressed to him at the address mentioned in the memorandum. 

Where a company is dissolved, all property and rights whatsoeve vested in 
or held on trust for the company immediately before its dissolution 
(including leasehold property but not including property held by the com¬ 
pany on trust for any other person) shall, subject and without prejudice 
to any order which may at any time be made by the court under the two 
last foregoing sections of this Act, be deemed to be bona vacantia and shall 
accordingly belong to the Crown, or to the Duchy of Lancaster or to the 
Duke of Cornwall for the time being, as the case may be, and shall vest and 
may be dealt with in the same manner as other bona vacantia accruing to 
to the Duchy of Lancaster or to the Duke of Cornwall. 

Special Provisions as to Stannaries. 

When several companies are in course of liquidation by or under the 
supervision of the court exercising the stannaries jurisdiction and acting 
under that jurisdiction, if it appears to the judge that a person who is a 
contributory of one of the companies is also a creditor claiming a debt 
against one of the other companies, the judge may (if after inquiry he 
thinks fit) direct that the debt, when allowed, shall be attached, and 
. ,. payment thereof to the creditor suspended for a time certain as a security 

winding up f or payment of any calls that are or may in course of liquidation become 
in stannar- ^j ue f rom him to t he company of which he is a contributory ; and the 
les court. amount thereof shall be applied to such payment in due course : 

Provided that such an order of attachment shall not prejudice any claim which 
the company so indebted to the creditor may have against him by way of set off, counter¬ 
claim, or otherwise, or any lawful claim of lien or specific charge on the debt in favour 
of any third person. 

298. In the application to companies within the stannaries of the provisions of 
this Act with respect to preferential payments, the following modifications 
Preferen- shall be made :— 

In the case of a clerk or servant of such a company, the priority with 
respect to wages and salary given by this Act shall be given to the extent 
of three months only, instead of four months, and shall not extend to 
the principal agent, manager, purser or secretary ; 

All wages in relation to the mine of a miner, artizan, or labourer em¬ 
ployed in or about the mine, including all earnings by a miner arising 
from any description of piece or other work, or as a tributer or other¬ 
wise, but not exceeding an amount equal to three, months’ wages, shall 
be included amongst the payments which are, under this Act, to be 
made in priority to other debts : 

The following debts, that is to say :— 

wages of any miner, artizan, or labourer, unpaid at the commencement 
of the winding up ; and 

all such amounts due in respect of any compensation or liability for 
compensation under the Workmen’s Compensation Act, 1925, payable 
to a miner or the dependants of a miner as are given priority by 
paragraph (d) of subsection (1) of section two hundred and sixty-four 
of this Act ; and 

all such amounts due in respect of contributions payable in respect of a 
miner under the enactments mentioned in paragraph (e) of the said 
subsection (1) as are given priority by that paragraph ; 

shall be paid by the liquidator forthwith in priority to all costs, except (in the case of a 
winding up by the court) such costs of and incidental to the making of the winding up 


tial pay- m\ 
ments in 
stannaries 
cases. 

( 2 ) 


(3) 

(a) 

(b) 


(c) 


296. 

Property 
of dissolv¬ 
ed com¬ 
pany to be 
bona 
vacaatia. 

the Crown, 


297. 

Attach¬ 
ment of 
debt due 
to contri¬ 
butory on 
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servants in respect of their wag« or salary. P ’ exce P C the c of clerks and 

(4) Subject as aforesaid, the court may, by order charts th* „,k^i 
part of the assets of the company, in priority to all Claims and to 
existing mortgages or charges thereon, with the payment of a sum 
cient to discharge the debts to be paid in priority under the last 
ing paragraph, together with interest thereon at a rat 
five per cent, per annum, and this charge may be made in favnn^f d 8 
person who is willing to advance the reauiStT * ° f any 

thereof, and as soon as the said sum has been so advanced^th^ said 
debts shail be paid without delay so far as the amount advanced extend^ 
and in such order of payment as the court directs. extends, 

(5) The provision giving a right of priority to a person who has advan^ 

ujj 6 / or the making of payments on account of wages and salaries 

shall have effect subject to the modifications contained in this section. 
° n the wmdmg U P .°( a company within the stannaries, contributions of 

Provisions or .ick^teSSlftlS KTutd' “ 

club mme o*erw"eT°ut 3 h:il C b° mPany of the debt, of the company o°r 

f un ds . po, r ^ $ 

and be applied m accordance with the rules of the club y * 


300.- 

Compan* 
ies Liqui¬ 
dation 
Account. 


Central Accounts. 

kenfbv th C t °RnL t0 fT C ^’ ed th u C C ° m P ani ” Liquidation Account, shall be 
kept by the Board of Trade with the Bank of England, and all moneys. 

lon whh thi he , Board ln aspect of proceedings under this Act in Conner- 
LrrouL. h dmg Up of com paniea in England shall be paid to that 

uLLUU ill* 


general 
account. 


in ) fhl 11 r? aymentS of T° ney standin S to the credit of the Board of Trade 
England in the AcCOUnt sha11 be made by ** Bank ° f 

301.—(1) Whenever the cash balance standing to the credit of the Companies 

Investment- SI 3 t'T- 19 m * XC w S of , the amount which in the opinion of 

of surSuf rtn® t a ^ ° f Trade . 18 . reqUir€d f °f the time being to answer demands in 

funds on Tr?^ r estate ?> the Board shall notify the excess to the 

funds on Treasury, and shall pay over the whole or any pan of that excess as the 

Ireasury may require, to the Treasury, to such account as the Treasury 

may direct, and the Treasury may invest the sums paid over, or any part 

thereof, in Government securities, to be placed to the credit of the said 
account. 

Tr flf li 2 L!ir e J any part of the money so invested is, in the opinion of the Board of 

% answer any demands in respect of companies* estates, the Board 

^ r T A CZSU l y the amount so ,squired, and the Treasury shall thereupon 

T^nnTdaHr»r\ A Board suc \ h sur ? as ma V be required to the credit of the Companies 
Liquidation Account, and for that purpose may direct the sale of such part of the said 
securities as may be necessary. ’ y 

R,„lTL The d i-Y idends . on invesemfmes under this section shall be paid into the 

Up (Fees) Account estab,ished under the Economy 

302.—(1) An account shall be kept by the Board of Trade of the receipts and 
<2 payments in the winding up of each company in England, and, when the 

Separate cash balance standing to the credit of the account of any company is in 
accounts excess of the amount which, in the opinion of the committee of inspection, 
ot particu- is required for the time being to answer demands in respect of that 
lar estates, company’s estates, the Board shall, on the request of the committee, invest 
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the amount not so required in Government securities, to be placed to the credit of the 
said account for the benefit of the company. 

(2) When any part of the money so invested is, in the opinion of the committee of 
inspection, required to answer any demands in respect of the estate of the company, 
the Board of Trade shall, on the request of the committee, raise such sum as may be 
required by the sale of such part of the said securities as may be necessary. 

(3) The dividends on investments under this section shall be paid to the credit 
of the company. 

(4) When the balance at the credit of any company’s account in the hands of the 
Board of Trade exceeds two thousand pounds, and the liquidator gives notice to the 
Board that the excess is not required for the purposes of the liquidation, the company 
shall be entitled to interest on the excess at the rate of two per cent, per annum. 

Officers. 


303. —(1) The Board of Trade may, with the approval of the Treasury, appoint such 

additional officers as may be required by the Board for the execution as 
Officers respects England of this Part of this Act, and may remove any person so 
and remu- appointed. 

neration. (2) The Board of Trade, with the concurrence of the Treasury, shall direct 

whether any and what remuneration is to be allowed to any officer of, or 
person attached io, the Board performing any duties under this Part of this Act in 
relation to the winding up of companies in England, and may vary, increase, or diminish 
that remuneration as they think fit. 

304. The officers of the courts acting in the winding up of companies in England 

Returnsby shall make to the Board of Trade such returns of the business of their 
officers in respective courts and officers, at such times and in such manner and form 
English as may be prescribed, and from those returns the Board shall cause books 

winding to be prepared which shall, under the regulations of the Board, be open, 
up. for public information and searches. 

Rules and Fees. 


305.—(1) The Lord Chancellor may, with the concurrence of the President of the 
General Board of Trade, make general rules for carrying into effect the objects of 
rules and this Act so far as relates to the winding up of companies in England, and 
fees for the Court of Session may by Act of Sederunt make general rules for 
winding carrying into effect the objects of this Act so far as relates to the winding 
up. up of companies in Scotland. 

(2) All rules made under this section shall be laid before Parliament within three 
weeks after they are made, if Parliament is then sifting, and, if Parliament is not sitting, 
within three weeks after the beginning of the next session of Parliament, and shall be 
judicially noticed, and shall have effect as if enacted by this Act. 

(3) There shall be paid in respect of proceedings under this Act in relation to 
the winding up of companies in England such fees as the Lord Chancellor may, with 
the sanction of the Treasury, direct, and the treasury may direct by whom and in what 
manner the same are to be collected and accounted for : 


Provided that in fixing the fees aforesaid regard shall be had to the provisions of 
section fourteen of the Economy (Miscellaneous Provisions) Act, 1926. 

(4) All rules made and directions given by the Lord Chancellor under this section 

shall be adopted by the authority for the time being empowered to make rules for 
regulating the practice or procedure in the Chancery Court of the County Palatine of 
Lancaster, but as so adopted shall have effect with the substitution of the words “vice- 
chancellor” for the word “judge,” and of the words “registrar” for the word “master,” 
and of the words chambers of the registrar” for the words “chambers of the judge” and 
“judge s chambers, and any directions as to the remuneration to be allowed to officers 
of that court in respect of proceedings under this Act shall be subject to the sanction of 
the Chancellor of the Duchy and County Palatine of Lancaster. 


PART VI. 


Receivers and Managers. 

306.—(1) A body corporate shall not be qualified for 
the property of a company. 


appointment as receiver of 
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Disqualify (2) Nothing in this section shall disqualify a body corporate from 
cation for acting as receiver as aforesaid if acting under an appointment made before 
appoint- the third day of August, nineteen hundred and twenty-eight, but subject 
ment as as aforesaid any body corporate which acts as receiver as aforesaid shall be 
feceiver. liable to a fine not exceeding one hundred pounds. 

(3) In the application of this section to Scotland the expression “body corporate” 
dos not include a firm. 

307. Where an application i9 made to the court to appoint a receiver on behalf 

Power in of the debenture holders or other creditors of a company which is being 

England wound up by the court in England, the official receiver may be so appointed 

to appoint 

official re¬ 
ceiver as 
receiver 
for deben¬ 
ture hold- 
*ers or 
creditors. 

308. —(1) Where a receiver or manager of the property of a company has been 

Notifica- appointed, every invoice, order for goods or business letter issued by or on 

tion that behalf of the company or the receiver or manager or the liquidator of the 

receiver or company, being a document on or in which the name: of the company 
manager appears, shall contain a statement that a receiver or manager has been 
appointed, appointed. 

(2) If default is made in complying with the requirements of this section, the 
company and every director, manager, secretary or other officer of the company, and 
every liquidator of the company, and every receiver or manager, who knowingly and 
wilfully authorises or permits the default shall be liable to a fine of twenty pounds. 


309. The court may, on an application made to the court by the liquidator of a 
Power of company, by order fix the amount to be paid by way of remuneration to 
court to any person who, under the powers contained in any instrument, has been 
fix remu- appointed as receiver or manager of the property of the company, and may 
neration from time to time, on an application made either by the liquidator ot by 
on appli- the receiver or manager, vary or amend any order so made. • 
cation of 


liquidator. 

3 10.—(1) Every receiver or manager of the property of a company who has been 
appointed under the powers contained in any instrument shall, within one 
Delivery month, or such longer period as the registrar of companies may allow, after 
to registrar the expiration of the period of six months from the date of his appointment 
of ac- and of every subsequent period of six months and within one month* after 

counts of he ceases to act as receiver or manager, deliver to the registrar of companies 
receivers for registration an abstract in the prescribed form showing his receipts and 
and man- his payments during that period of 9 ix months, or, where he ceases to 
agers. act as aforesaid, during the period from the end of the period to which 

the last preceding abstract related up to the date of his so ceasing, and the 
aggregate amount of his receipts and of his payments during all preceding periods since 
his appointment. 

(2) Every receiver or manager who makes default in complying with the provisions 
of this section shall be liable to a fine not exceeding five pounds for every day during 
which the default continues. 


311.—(1) If 


Enforce¬ 
ment of 
duty of re¬ 
ceiver to 
make re¬ 
turns, &.c 


(a) any receiver of the property of a company, who has made default 
filing, delivering or making any return, account or other document ot 
giving any notice, which a receiver is by law required to file, delive ♦ 
make or give, fails to make good the default within fourteen days after 
service on him of a notice requiring him to do so; or 

(b) any receiver or manager of the property of a company who has 
appointed under the powers contained in any instrument, has, after t g 
required at any time by the liquidator of the company so to do, raile 
render proper accounts of his receipts and payments and to pay over to^ . 
liquidator the amount properly payable to him; 
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the court may, on an application made for the purpose, make an order directing the 
receiver or manager, as the case may be, to make good the default within such time as 
may be specified in the order. 

(2) In the case of any such default as is mentioned in paragraph (a) of the last 
preceding subsection an application for the purposes of this section may be made by any 
member or creditor of the company or by the registrar of companies, and the order may 
provide that all costs of and incidental to the application shall be borne by the receiver, 
and in the case of any such default as is mentioned in paragraph (b) of that subsection 
the application shall be made by the liquidator. 

(3) Nothing in this section shall be taken to prejudice the operation of any enact- 
ments imposing penalties on receivers in respect of such default as is mentioned in 
paragraph (a) of subsection (1) of this section. 

PART VII. 

General Provisions as to Registration. 

312. (I) For the purposes of the registration of companies under this Act, there 
shall be offices in England and Scotland at such places as the Board of 
Trade think fit. 

Uon* offices , ty The Board of Trade may appoint such registrars, assistant registrars, 
in England c ^ cr ^ 9 » a . n o servants as the Board think necessary for the registration of 
and Scot- companies under this Act, and may make regulations with respect to their 
land. duties, and may remove any persons so appointed. 

c j u (3) The salaries of the persons appointed under this section shall be 

fixed by the Board of Trade with the concurrence of the Treasury, and shall be paid out 
of money provided by Parliament. 

(4) The Board of Trade may require that the office of the registrar of the court 
exercising in respect of the winding up of companies the stannaries jurisdiction shall be 
one or the offices for the registration of companies within that jurisdiction. 

(5) The Board may direct a seal or seals to be prepared for the authentication of 
documents required for or connected with the registration of companies. 

(6) Whenever any Act is by this Act directed to be done to or by the registrar of 
companies, it shall, until the Board of Trade otherwise directs, be done to or by the 
existing registrar of companies in England or Scotland, as the case may be, or in his 
absence to or by such person as the Board may for the time being authorise : 

Provided that in the event of the Board altering the constitution of the existing 
registry offices or any of them, any such act shall be done to or by such officer and at 

rohl the ° Cal situation of the registered offices of the companies 

to be registered as the Board may appoint. 

313. —(1) There shall be paid to the registrar in respect of the several matters 

Fees. mentioned in the Table set out in the Tenth Schedule to this Act the 

several fees therein specified. 

Exchequen^ 11 ^ ^ t0 th * registrar in Pursuance of this Act shall be paid into the 

t ^ An 7 may inspect the documents kept by the registrar nf 

Inspection, companies on payment of such fees as may be appointed by the 8 Board of 
production Trade, not exceeding one shilling for each inspection, and any person mav 

rCqUirC ? certifi u cate J of the incorporation of any company! or a copy or 

denceof extract of any other document or any part of any other document tS be 

kent'hv cc ™ fi « d ^ th ? registrar on payment for the certificate, certified copy or 

kept by c ^ act » °f 3Uch {ec * as th e Board of Trade may appoint, not exceeding five 

registrar. shillings for a certificate of incorporation and" neft exe’ee^ng ^x pence for 

each folio of a certified copy or extract: 

Provided that, where a company has been dissolved under this Act the registrar 

* 

trar shall issue^rom^ny 1 com^excep^w^tl^thrieave < ^ ocumenc J ce P t by the teg,, 

if issued £11 beat thereon . 


dence of 
documents 
kept by 
registrar. 
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(3) A copy of or extract from any document kept and registered at any of the 
offices for the registration of companies in England or Scotland, certified to be a true 
copy under the hand of the registrar (whose official position it shall not be necessary to 
prove) shall in all legal proceedings be admissible in evidence as of equal validity with 
the original document. 

(4) In the application of this section to Scotland, as in its application to England, 
a folio shall be deemed to consist of seventy-two words. 

315.—(1) If a company having made default in complying with any provision of 
Enforce- ^is ^ ct requires it to file with, deliver or send to the registrar of 


ment of 
duty of 
company 
to make 
returns to 
registrar. 


companies any return, account of other document, or to give notice to him 
of any matter, fails to make good the default within fourteen days after the 
service of a notice on the company, requiring it to do so, the court may, 
on an application made to the court by any member or creditor of the 
company or by the registrar of companies, make an order directing the 
company and any officer thereof to make good the default within such time 
as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the applica¬ 
tion shall be borne by the company or by any officers of the company responsible for the 
default. 

(3) Nothing in this section shall be taken to prejudice the operation of any 
enactment imposing penalties on a company or its officers in respect of any such default 
as aforesaid. 

PART VIII. 

Application of Act to Companies formed or Registered under former Acts. 

316. In the application of this Act to existing companies, it shall apply in the 
same manner— r . 

(1) in the case of a limited company, other than a company limited by 
guarantee, as if the company had been formed and registered under 
this Act as a company limited by shares ; 

(2) in the case of a company limited by guarantee, as if the company had 
been formed and registered under this Act as a company limited by 
guarantee ; and 

(3) in the case of a company other than a limited company, as if the com¬ 
pany had been formed and registered under this Act as an unlimited 
company : 

Provided that reference, express or implied, to the date of registration shall be 
construed as a reference to the date at which the company was registered under tne 
Joint Stock Companies Acts, the Companies Act, 1862, or the Companies (Consolidation) 
Act, 1908, as the case may be. 

317. This Act shall apply to every company registered but not formed under the 
Aonlica- J oinC Stock Companies Acts, the Companies Act, 1862, or 
tion of Act (Consolidation) Act, 1908, in the same manner as it is in Part IX. of t 
to comna- Act declared to apply to companies registered but not formed under 

Act: 

Provided that reference, express or implied, to the date of registration 
shall be construed as a reference to the date at which the company 
registered under the Joint Stock Companies Act, the Companies Act, 
or the Companies (Consolidation) Act, 1908, as the case may be. 


Applica¬ 
tion of Act 
to compa¬ 
nies form¬ 
ed under 
former 
Compa¬ 
nies Acts. 


to compa 
nies regis¬ 
tered 
under 
former 
Compa¬ 
nies Acts. 

318. 
Applica- 


This Act shall apply to every unlimited company registered as a 
company in pursuance of the Companies Act, 1879, or section ntty'S 
tionof Act t ^ e Companies (Consolidation) Act, 1908, in the same a9 * 

to compa- a PPl ies to an unlimited company registered in pursuance of this Act 
nies re- limited company: - . 

Provided that reference, express or implied, to the date of re 8 ^ 
shall be construed as a reference to the date at which the compa y 
registered as a limited company under the said Act or said section, 
case may be. 


gistered 
under 
former 
Compa¬ 
nies Acts. 
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319. —(1) A company registered under the Joint Stock Companies Acts may cause 

Provision its shares to be transferred in manner hitherto in use, or in such other 

as to com* manner as the company may direct. 

panies (2) The power of altering articles under section ten of this Act shall, in the 

registered cage an unlimited company formed and registered under the Joint 

under the Stock Companies Acts, extend to altering any regulations relating to the 

Joint Stock amount of capital or to its distribution into shares, notwithstanding that 

Companies those regulations are contained in the memorandum. 

Acts. 

320. Nothing in this Part of this Act shall apply to companies registered in the 
Exclusion Irish Free State or Northern Ireland. 

of com* 
panies 
registered 
in Irish 
Free State 
or Nor¬ 
thern 
Ireland. 

PART IX. 


Companies not formed under this Act authorised to Register under this Act. 

321.—(1) With the exception and subject to the provisions contained in this 
section,— 


Compa¬ 
nies capa¬ 
ble of 
being re¬ 
gistered. 


(a) any company consisting of seven or more members, which was in 
existence on the second day of November eighteen hundred and sixty- 
two, including any company registered under the Joint Stock Companies 
Acts ; and 

(b) any company formed after the date aforesaid, whether before or after 
the commencement of this Act, in pursuance of any Act of Parliament 
other than this Act, or of letters patent, or being a company within 
the stannaries, or being otherwise duly constituted according to law, and 
consisting of seven or more members ; 


may at any time register under this Act as an unlimited company, or as a company 
limited by shares, or as a company limited by guarantee ; and the registration shall not 
be invalid by reason that it has taken place with a view to the company being 
wound up : 


Provided that— 


(i) A company registered in any part of the United Kingdom under the 
Companies Act, 1862, or the Companies (Consolidation) Act, 1908, 
shall not register in pursuance of this section : 

(ii) A company having the liability of its members limited by Act of 
Parliament or letters patent, and not being a joint stock company as 
hereinafter defined, shall not register in pursuance of this section : 

(iii) A company having the liability of its members limited by Act of 
Parliament or letters patent shall not register in pursuance of this 
section as an unlimited company or as a company limited by 
guarantee: 

(iv) A company that is not a joint stock company as hereinafter defined 
shall not register in pursuance of this section as a company limited by 
shares : 

(v) A company shall not register in pursuance of this section without the 
assent of a majority of such of its members as are present in person 
or by proxy (in cases where proxies are allowed by the regulations of 
the company) at a general meeting summoned for the purpose : 

(vi) Where a company not having the liability of its members limited by 
Act of Parliament ot letters patent is about to register as a limited 
company, the majority required to assent as aforesaid shall consist of 
not less than three-fourths of the members present in person or by 
proxy at the meeting : 
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(vii) Where a company is about to register as a company limited by guaran- 
tee, the assent to its being so registered shall be accompanied by a. 
resolution declaring that each member undertakes to contribute to the 
assets of the company, in the event of its being wound up while he is a 
member, or within one year after he ceases to be a member, for pay- 
ment of the debts and liabilities of the company contracted before he 
ceased to be a member, and of the costs and expenses of winding up, 
and for the adjustment of the rights of the contributories among 
themselves, such amount as may be required, not exceeding a specified 
amount. 

(2) In computing any majority under this section when a poll is demanded regard 
shall be had to the number of votes to which each member is entitled according to the 
regulations of the company. 

322. For the purposes of this Part of this Act, as far as relates to registration of 
companies as com P anies limited by shares, a joint stock company means a 
Definition company having a permanent paid-up or nominal share capital of fixed 
of joint amount divided into shares also of fixed amount, or held and transferable 
stock as stock, or divided and held partly in one way and partly in the otljer, and 

company, formed on the principle of having for its members the holders of those 
_ J shar< r 3 ,.°y f , hat stoc , k ’ and no other perse os, and such a company when regis- 

shares'^” imited lty under this Act shall be deemed to be a company limited by 


323. 

Require¬ 
ments for 
registra¬ 
tion by 
joint stock 
compa¬ 
nies. 


Before the registration in pursuance of this Part of this Act of a joint stock 
company there shall be delivered to the registrar the following documents:— 

(1) A list showing the names, addresses, and occupations of all persons who 
on a day named in the list, not being more than six clear days before the 

S; lir TT S'?*? ° f the company, with the addition of 

the shares or stock held by them respectively, distinguishing in cases 
where shares are numbered, each share by its number ; 8 ’ 

(2) s^H^mlnf any Act of (r ParIi a ment , royal charter, letters patent, deed of 
settlement, contract of copartnery, cost book regulations, or other instru¬ 
ment constituting or regulating the company ; and 

(3) im^m^n? pany -f is inte u de r d n° be re 8 istere d as a limited company, a 

statement specifying the following particulars P 7 

/ . \ T *1 . a . 


324. 


(8) into Xhil .fdYvidT^ 1 k° f tHe COmp / ny and the numb « of shares 

... Y, , ,C 13 dlv,ded ' ° r the amount of stock of which it consists ; 
b) The number of shares taken and the amount paid on each share ; 

( lf,‘i^tM rththe,ddl ' ,o,,o<ih( « d “ limited ” 33 
(d) 

324 ' n°°b e e^ d e liver ecfto 0 there gistra r— ? 

ments for * other managersa'nyTof rivfconf 9 ’ ^ occupations of the director or 
registra- m f K any) ot the company ; and 

ot°h n er b ?h contract of copTrt Yerv co >«ters patent, deed of settlement, 

joint slock titui "g °r regulating the cLp7n y ?Ynf^ inSttUment COns ' 

n?eY Pa ' <3> by guamntee^a" '*"*** t° W** 33 3 COmp3n V limit* 

guarantee. P7 ° f the res °lution declaring the amount of the 


Authentic company required to be , e ^ or9 and an Y 1 other particulars relating to the 
cation of statutory declaration of anv f lvere< ^ to ^he registrar shall be verified by a 
statements of the company. 7 tWO or more Sectors or other principal officers 

of existing 
compa¬ 
nies. 
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326* The registrar may require such evidence as he thinks necessary for the pur- 
Registrar pose of satisfying himself whether any company proposing to be registered 
may requ- is or is not a joint stock company as hereinbefore defined. 

ire eviden¬ 
ce as to 

nature of 
company. 

327. No fees shall be charged in respect of the registration in pursuance of this 
Exempt!- Part of this Act of a company if it is not registered as a limited company, 
on of cer- or if before its registration as a limited company the liability of the share- 
tain com- holders was limited by some other Act of Parliament or by letters patent. 

panies 
from pay¬ 
ment of 
fees. 

328. When a company registers in pursuance of this Part of this Act with limited 
Addition liability, the word “limited” shall form and be registered as part of its name. 

of “limi¬ 
ted” to 
name. 

329. On compliance with the requirements of this Part of this Act with respect 
to registration, and on payment of such fees, if any, as are payable under 

Certificate the Tenth Schedule to this Act, the registrar shall certify under his hand 
of regis- that the company applying for registration is incorporated as a company 

tration Of under this Act, and in the case of a limited company that it is limited, and 

existing thereupon the company shall be so incorporated, and any banking company 
companies, in Scotland so incorporated shall be deemed to be a bank incorporated, 

constituted, or established by or under Act of Parliament. 

330. All property, real and personal (including things in action), belonging to- 

vesting of or vested in a company at the date of its registration in pursuance of this 
property Part of this Act, shall on registration pass to and vest in the company as 

on regis- incorporated under this Act for all the estate and interest of the company 

tration. therein. 


331. Registration of a company in pursuance of this Part of this Act shall not 
Saving for affect the rights or liabilities of the company in respect of any debt or 
existing obligation incurred, or any contract entered into, by, to, with, or on behalf 
liabilities. of, the company before registration. 


332. All actions and other legal proceeding which at the time of the registration 
Contlnua- of a company in pursuance of this Part of this Act are pending by or 
tion of against the company, or the public officer or any member thereof, ma^r 
existing be continued in the same manner as if the registrationjiad not taken 
actions. place : 

Provided that execution shall not issue against the effects of any individual member 
of the company on any judgment, decree, or order obtained in any such action or 
proceeding, but, in the event of the property and effects of the company being insufficient 
to satisfy the judgment, decree, or order, an order may be obtained for winding up the 
company. 


333.—(1) When a company is registered in pursuance of this Part of this Act, 
Effect of t ^ ie following provisions of this section shall have effect. 

registra- (2) All provisions contained in any Act of Parliament or other instru- 

«on under ment constituting or regulating the company, including, in the case of a 
Act. company registered as a company limited by guarantee, the resolution 

declaring the amount of the guarantee, shall be deemed to be conditions 
•nd regulations of the company, in the same manner and with the same incidents as if 
*° m , UC 2 hereof as w ould, if the company had been formed under this Act, have been 
required to be inserted in the memorandum, were contained in a registered memoran- 
■um, and the residue thereof were contained in registered articles. 

^ *ke provisions of this Act shall apply to the company, and the members, 
^oritnbutories, and creditors thereof, in the same manner in all respects as if it had been 
roruied under this Act, subject as follows :— 
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(a) Table A shall not apply unless adopted by special resolution ; 

(b) The provisions of this Act relating to the numbering of shares shall 
not apply to any joint stock company whose shares are not numbered ; 

(c) Subject to the provisions of this section the company shall not have 
power to alter any provision contained in any Act of Parliament relating 
to the company ; 

(d) Subject to the provisions of this section the company shall not have 
power, without the sanction of the Board of Trade, to alter any provision 
contained in any letters patent relating to the company ; 

(e) The company shall not have power to alter any provision contained 
in a royal charter or letters patent with respect to the object of the 
company ; 

(f) In the event of the company being wound up, every person shall be a 
contributory, in respect of the debts and liabilities of the company con¬ 
tracted before registration, who is liable to pay or contribute to the pay¬ 
ment of any debt or liability of the company contracted before registra¬ 
tion, or to pay or contribute to the payment of any sum for the adjust¬ 
ment of the rights of the members among themselves in respect of any 
such debt or liability, or to pay or contribute to the payment of the 
costs and expenses of winding up the company, so far as relates to such 
debts or liabilities as aforesaid ; 

(g) In the event of the company being wound up, every contributory shall 
be liable to contribute to the assets of the company, in the course of the 
winding up, all sums due from him in respect of any such liability as 
aforesaid, and, in the event of the death, bankruptcy, or insolvency, 
of any contributory, or marriage of any female contributory, the pro¬ 
visions of this Act with respect to the personal representatives, to the 
heirs and legatees of heritage of the heritable estate in Scotland of 
deceased contributories, to the trustee of bankrupt or insolvent con¬ 
tributories, and to the liabilities of husbands and wives respectively, 
shall apply ; 

(4) The provisions of this Act with respect to— 


(a) the registration of an unlimited company as limited ; 

(b) the powers of an unlimited company on registration as a limited com¬ 
pany to increase the nominal amount of its share capital and to provide 

that a portion of its share capital shall not be capable of being called 

up except in the event of winding up ; 


(c) the power of a limited company to determine that a portion of its share 
capital shall not be capable of being called up except in the event of 
winding up ; 

provisions contained in any Act of Parliament, royal 
charter, or other instrument constituting or regulating the company. 

(5) Nothing in this section shall authorise the company to alter any such pro¬ 
visions contained in any instrument constituting or regulating the company, as would, 
if the company had originally been formed under this Act, have been required to be 
contained in the memorandum and are not authorised to be altered by this Act. 

(6) Nothing in this Act shall derogate from any power of altering its constitution 
or regulations which may, by virtue of any Act of Parliament or other instrument cons¬ 
tituting or regulating the company, he vested in the company. 


(7) In this section the expression “instrument” includes deed 
tract of copartnery, cost-book regulations and letters patent. 


of settlement, con- 


334.- 

Power to 
substitute 
memoran¬ 
dum and 
articles 
for deed 
of settle¬ 
ment. 


(1) Subject to the provisions of this section, a company registered in pur- 
suance of this Part of this Act may by special resolution alter the form of 

settlement ^ substltutln g a memorandum and articles for a deed of 

(2) The provisions of this Act with resn^rt- fr» _, . 

3=3=AS-tfs* 'ME! 
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(a) There shall be substituted for the printed copy of the altered memoran- 
dum required to be delivered to the registrar of companies a printed 
copy of the substituted memorandum and articles; and 

(b) On the registration of the alteration being certified by the registrar the 
substituted memorandum and articles shall apply to the company in 
the same manner as if it were a company registered under this Act with 
that memorandum and those articles, and the company’s deed of settle¬ 
ment shall cease to apply to the company. 

(3) An alteration under this section may be made either with or without any 
alteration of the objects of the company under this Act. 

(4) In this section the expression “deed of settlement” includes any contract of 
copartnery or other instrument constituting or regulating the company, not being an 
Act of Parliament, a royal charter, or letters patent. 

335. The provisions of this Act with respect to staying and restraining actions 
Power of and proceedings against a company at any time after the presentation of a 
court to petition for winding up and before the making of a winding up order shall, 
stay or res- in the case of a company registered in pursuance of this Part of this Act, 
train pro- where the application to stay or restrain is by a creditor, extend to actions 
ceedings. and proceedings against any contributory of the company. 

336. Where an order has been made for winding up a company registered in 
Actions pursuance of this Part of this Act no action or proceeding shall be corn- 
stayed on menced or proceeded with against the company or any contributory of the 
winding- company in respect of any debt of the company, except by leave of the 
up order, court, and subject to such terms as the court may impose. 


337. 

Meaning 
of unregis¬ 
tered 
company. 


PART X. 

Winding up of Unregistered Companies. 

For the purposes of this Part of this Act the expression “unregistered Com¬ 
pany” shall include any trustee savings bank certified under the Trustee 
Savings Banks Act, 1863, and any partnership, whether limited or not, any 
association and any company with the following exceptions :— 

(1) a railway company incorporated by Act of'Parliament, except in so far 
as is provided by the Abandonment of Railways Act, 1850, and the 
Abandonment of Railways Act, 1869, and any Acts amending them ; 

(2) a company registered in any part of the United Kingdom under the 
Joint Stock Companies Acts or under the Companies Act, 1862, or 
under the Companies (Consolidation) Act, 1908, or under this Act ; 

(3) a partnership, association or company which consists of less than eight 
members and is not a foreign partnership, association or company ; 

(4) a limited partnership registered in England or Northern Ireland. 


338.— 

Winding 
up of un¬ 
registered 
com¬ 
panies. 


(1) Subject to the provisions of this Part of this Act, any unregistered 
company may be wound up under this Act, and all the provisions of this 
Act with respect to winding up shall apply to an unregistered company, 
with the following exceptions and additions : 

(a) If an unregistered company has a principal place of business situate in 
Northern Ireland it shall not be wound up under this Part of this Act 
unless it has a principal place of business situate in England or Scotland 
or in both England and Scotland : 

(b) An unregistered company shall, for the purpose of determining the court 
having jurisdiction in the matter of the winding up, be deemed to be 
registered in England or Scotland, according as its principal p ace of 
business is situate in England or Scotland, or if it has a prmcipal place 
of business situate in both countries, to be registered in both countrte 
and the principal place of business situate in th.: par of Great Britain 
in which proceedings are being instituted shall, for all th P P 

the winding up, be deemed to be the registered office of the company 

(c) No unregistered company shall be wound up under this Act vo un a 
or subject to supervision : 
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(d) The circumstances in which an unregistered company may be wound 
up are as follows :— 

(i) If the company is dissolved, or has ceased to carry on business, or 
is carrying on business only for the purpose of winding up its 
affairs ; 

(ii) If the company is unable to pay its debts; 

(iii) If the court is of opinion that it is just and equitable that the 
company should be wound up : 

(e) An unregistered company shall, for the purposes of this Act, be deemed 
to be unable to pay its debts :— 


(i) If a creditor, by assignment or otherwise, to whom the company 
is indebted in a sum exceeding fifty pounds then due, has served on the 
company, by leaving at its principal place of business, or by delivering to 
the secretary or some director, manager, or principal officer of the 
company, or by otherwise serving in such manner as the court may 
approve or direct, a demand under his hand requiring the company to 
pay the sum so due, and the company has for three weeks after the 
service of the demand neglected to pay the sum, or to secure or 
compound for it to the satisfaction of the creditor ; 


(ii) If any action or other proceeding has been instituted against any 
member for any debt or demand due, or claimed to be due, from the 
company, or from him in his character of member, and notice in writing 
of the institution of the action or proceeding having been served on the 
company by leaving the same at its principal place of business, or by 
delivering it to the secretary, or some director, manager, or principal 
officer of the company, or by otherwise serving the same in such manner 
as the court may approve or direct, the company has not within ten 
days after service of the notice paid, secured, or compounded for the 
debt or demand or procured the action or proceeding to be stayed, 
or indemnified the defendant to his reasonable satisfaction against the 
action or proceeding, and against all costs, damages, and expenses to be 
incurred by him by reason of the same ; 

(iii) If in England or Northern Ireland execution or other process 

issued on a judgment decree, or order obtained in any court in favour 
of a creditor against the company, or any member thereof as such, or 

any person authorised to be sued as nominal defendant on behalf of the 
company, is returned unsatisfied ; 

(iv) If in Scotland the induciae of a charge for payment on an 

extract decree, or an extract registered bond, or an extract registered 
protest, have expired without payment being made ; S 

(v) If it is otherwise proved to the satisfaction of the court that the 

company is unable to pay its debts : c Tne 


T au C T rt havint ? jurisdiction to wind up a railway company under the 

Ac ^^869 ^ rid thfW\ 1 f- WayS and ^Abandonment of Railways 

i f’e . h Act9 amending them, shall be the High Court or the 

Fnd ntT 0 !]’ according as the railway was authorised to be made in 
England or Scotland, and the special provisions of those Acts shall apply 
to the winding up with the substitution of references to th£ Ac? fo? 
references to the Companies Acts, 1862 and 1867 : - 

of the 0 Su d pfeme t Cou J rr C of 0 T a 7 ° rder ,™ de under action fifty-seven 
without prejudice »the powlr tomal (Co , nsolid f on > Act, 1925, and 

exe'mt^ChrChanceryDiwf °thi«ionIhallt 

A petition for winding up a trustee qawinrra koni i_» i t 

the National Debt Commissions ™ u g bank may bS Presented by 

under the Trustee Savings Bank Act 1887 “ com ™ is3io , ner appointed 
authorised under the oth^r • • Ct * r ??* as we ^ a9 by an Y person 
for winding up a compand Pr ° V,S1 ° nS ° f this A “ « P« 3 «"t a petition 
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(h) In the case of a limited partnership the provisions of this Act with 
respect to winding up shall apply with such modifications, if any, as 
may be provided by rules made by the Lord Chancellor with the 
concurrence of the President of the Board of Trade, and with the subs¬ 
titution of general partners for directors. 

(2) Where a company incorporated outside Great Britain which has been carrying 
on business in Great Britain ceases to carry on business in Great Britain, it may be 
wound up as an unregistered company under this Part of this Act, notwithstanding that 
it ha 9 been dissolved or otherwise ceased to exist a3 a company under or by virtue of the 
laws of the country under which it was incorporated. 

(3) Nothing in this Part of this Act shall affect the operation of any enactment 
•which provides for any partnership, association, or company, being wound up, or being 
wound up as a company or as an unregistered company, under any enactment repealed 
by this Act, except that references in any such first-mentioned enactment to any such 
repealed enactment shall be read as references to the corresponding provision (if any) 
of this Act. 


339.—(1) In the event of an unregistered company being wound up every person 
shall be deemed to be a contributory who is liable to pay or contribute to 
the payment of any debt or liability of the company, or to pay or contribute 
to the payment or any sum for the adjustment of the rights of the members 
among themselves, or to pay or contribute to the payment of the costs and 
expenses of winding up the company, and every contributory shall be 
liable to contribute to the assets of the company all sums due from him 
in respect of any such liability as aforesaid : 

Provided that, in the case of an unregistered company within the stannaries, a past 

member shall not be liable to contribute to the assets of the company if he has ceased 

to be a member for two years or more either before the mine ceased to be worked or 
before the date of the winding up order. 


Contribu- 
tories in 
winding 
up of un¬ 
registered 
company. 


(2) In the event of the death, bankruptcy, or insolvency, of any contributory, or 
marriage of any female contributory, the provisions of this Act with respect to the 
personal representatives, to the heirs and legatees of heritage of the heritable estate in 
Scotland of deceased contributories, to the trustees of bankrupt or insolvent contribu¬ 
tories, and to the liabilities of husbands and wives respectively, shall apply. 


340. The provisions of this Act with respect to staying and restraining actions 
Power of and proceedings against a company at any time after the presentation o 
court to a petition for winding up and before the making of a winding up order 
stay or res- shall, in the case of an unregistered company, where the application to 
train pro- stay or restrain is by a creditor, extend to actions and proceedings against 
ceedings. any contributory of the company. 

341. Where an order has been made for winding up an unregistered company, no 
Actions action or proceeding shall be proceeded with or commenced agains a y 
stayed on contributory of the company in respect of any debt of the company, excep 
winding up by leave of the court, and subject to such terms as the court may impose. 

order. 


342. The provisions of this Part of this Act with respect to unregistered companies 
Provisions sha11 be in addition to and not in restriction of any provisions hereinbefore 
of Par. X in thu Act contained with respect to winding up companies by the court, 

cumuli- an d the court or liquidator may exercise any powers or do an V , 

tive case of unregistered companies which might be exercised or V _ 

him in the winding up companies formed and registered under this Act. 

Provided that an unregistered company shall not, except in the event of its being 
wound up, be deemed to be a company under this Act, and then only to the extent 
provided by this Part of this Act. 


PART XI. 

Companies Incorporated outside Great Britain carrying on business 

within Great Britain. 

Gr.Jth Thi9 P art of this Act shall apply to all companies inooJPO«ted ^outside 
eat Britain which, after the commencement of this Acr, cstablis p 

130 
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Companies business within Great Britain, and to all companies incorporated outside 
to which Great Britain which have, before the commencement of this Act, estab- 
Part XI. lished a place of business within Great Britain and continue to have an 

applies. established place of business within Great Britain at the commencement 

of this Act. 


344.— 


Docu¬ 
ments, 
&.c., to be 
delivered 
to regis¬ 
trar by 
companies 
carrying 
on busi¬ 
ness in 
Great 
Britain. 


(a) 


(1) Companies incorporated outside Great Britain which, after the com¬ 
mencement of this Act, establish a place of business within Great 
Britain, shall within one month from the establishment of the place of 
business, deliver to the registrar of companies for registration— 

a certified copy of the charter, statutes or memorandum and articles of 
the company, or other instrument constituting or defining the consti¬ 
tution of the company, and, if the instrument is not written in the 
English language, a certified translation thereof; 

a list of the directors of the company, containing such particulars with 
respect to the directors as are by this Act required to be contained with 
respect to directors in the register of the directors of a company; 

the names and addresses of some one or more persons resident in Great 
Britain authorised to accept on behalf of the company service of process 
and any notices required to be served on the company. 


(b) 


(c) 


(2) The following companies, namely :— 


(a) companies incorporated outside Great Britain which, before the first day 
of April, nineteen hundred and nine, established a place of business and 
at the commencement of this Act continue to have a place of business 
within Great Britain ; 


(b) companies incorporated in Northern Ireland before the first day of 
January, nineteen hundred and twenty-two, which at the commencement 
of this Act have a place of business within Great Britain; 

(c) companies incorporated in the Irish Free State which, before the twenty- 
seventh day of March, nineteen hundred and twenty-three, established a 
place of business and at the commencement of this Act continue to 
have a place of business within Great Britain ; 

shall, within one month from the commencement of this Act, deliver to the registrar for 
registration the documents and particulars specified in the last foregoing subsection. 


(3) Companies to which this Part of this Act applies, other than the companies 
mentioned m subsecnons U) and (2) of this seaiori, shall, if at the commencement of 
this Act they have not delivered to the registrar the documents and particulars specified 

Iff ra r- raphS 3 ’ /o and .y of subsection (1) of section two hundred and seventy-four 
of the Companies (Consolidation) Act, 1908, as amended by the Companies (Particulars 

and°n?rV?rMl 0r8 19 j 7 ’ contin " e ? ub i ec <; to the obligation to deliver those documents- 
and particulars in accordance with the said Acts. 


to tn< 


( 1 ) 


( 2 ) 


345.—A company incorporated in a British possession which has delivered 

registrar of companies— 

in the case of a company to which subsection (1) or subsection (2) o 
e ast oregoing section applies, the documents and particulars sped 
fied in paragraphs (a), (b) and (c) of subsection (1) of that section; 

in the case of any other company to which this Part of this Act applies 

r nd P. articular ? specified in paragraphs (a), (b) and (c) o 
f 1 °/f ctl ?"' wo hundred and seventy-four of the Companic 

to Directors)°Act^l917 9 - 08 ’ ** amended by the Companies (Particulars a 
incorporated^nder fh^Acn ^ lands ln the United Kin K dom as if ic were a compan' 

lands ^Kf" the pow “ ^ a COmpany to hol< 


Power of 
companies 
incorpo¬ 
rated in 
British 
posses¬ 
sions to 
hold lands. 


346. 

Return to 
be deliver¬ 
ed to regis- 


^ltenutorfif made^n— mPanV t0 Which this Part of this Act a PP lies an ^ 

^ any such^nitrnm^t* ° T n i emora ? 1£ I um and articles of the company or 

any such instrument as aforesaid: or 
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trar where (2) the directors of the company or the particulars contained in the list of 
docu- the directors ; or 

mentSf &C. qj t h e names or addresses of the persons authorised to accept service on 
altered. behalf of the company ; 

the company shall, within the prescribed time, deliver to the registrar for registration a 
return containing the prescribed particulars of the alteration. 

-(1) Every company to which this Part of this Act applies shall in every 
calendar year make out a balance sheet in such form, and containing 
such particulars and including such documents, as under the provisions 
of this Act it would, if it had been a company within the meaning of 
this Act, have been required to make out and lay before the company 
in general meeting, and deliver a copy of that balance sheet to the 
registrar for registration. 

(2) If any such balance sheet is not written in the English language there 
shall be annexed to it a certified translation thereof. 


347. 
Balance 
sheet of 
company 
carrying 
on busi¬ 
ness in 
Great 
Britain. 


348. Every company to which this Part of this Act applies shall 


Obligation 
to state 
name of 
company, 
whether 
limited, 
and coun¬ 
try where 
incorpora¬ 
ted. 


( 1 ) 


( 2 ) 


(3) 


(4) 


349. 

Service on 
company 
to which 
Part XI. 
applies. 


in every prospectus inviting subscriptions for its shares or debentures 
in Great Britain state the country in which the company is incorpora¬ 
ted ; and 

conspicuously exhibit on every place where it carries on business in 
Great Britain the name of the company and the country in which the 
company is incorporated; and 

cause the name of the company and of the country in which the com¬ 
pany is incorporated to be stated in legible characters in all bill-l^ads 
and letter paper, and in all notices, advertisements, and other official 
publications of the company ; and 

if the liability of the members of the company is limited, cause notice of 
that fact to be stated in legible characters in every such prospectus as 
aforesaid and in all bill-heads, letter paper, notices, advertisements and 
other official publications of the company in Great Britain, and to be 
affixed on every place where it carries on its business. 

Any process or notice required to be served on a company to which this 
Part of this Act applies shall be sufficiently served if addressed to any person 
whose name has been delivered to the registrar under this Part of this c 
and left at or sent by post to the address which has so delivered : 

Provided that— 

(1) where any such company makes default in delivering to the registrar 

the name and address of a person resident in Great Bnta /* *s 

authorised to accept on behalf of the company service of process or 

notice ; or 

(2) if at any time all the persons whose names and addresses 

so delivered are dead or have ceased so to reside, or refuse to accept 
service on behalf of the company, or for any reason cannot be served 
a document may be served on the company by leaving it at or sending 1 y p 
place of business established by the company in Great Britain. 

350.—(1) Any document, which any company to which this of this Act 

applies is required to deliver to the registrar of companies, s jj ~ 

Office to the registrar at the registration office in England or Sco an 

where do 88 t ^ ie company has established a place of business m Englan o „ , 

™ e n ?l and if it has established or establishes a place of business both in England 

be filed ° anc * in Scotland, the document shall be delivered at the regis 

toCfiled * both in England and in Scotland, and references to the registrar of com¬ 

panies in this Part of this Act shall be construed accordingly . 

, Provided that nothing in this Part of this Act shall operate to require any document 
to be delivered at any registration office if it has been delivered at that 

commencement of this Act. . 

(2) If any company to which this Part of this Act applies ceases to haveap the 
■ofbusiness in either part of Great Britain, it shall forthwith give notice of the fact t ^ 
«#*trar of companies for that part, and as from the date on which notice g 
obligation of the company to deliver any document to the registrar shal ceas 
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3 51. If any company to which this Part of this Act applies fails to comply with 
any of the foregoing provisions of this Part of this Act the company, and 
Penalties, every officer or agent of the company, shall be liable to a fine not exceeding 

fifty pounds, or, in the case of a continuing offence, five pounds for every 
day during which the default continues. 

352. For the purposes of this Part of this Act 

The expression “certified” means certified in the prescribed manner to be a 
true copy or a correct translation ; 

Interpreta- The expression “director” in relation to a company includes any person in 
tion of accordance with whose directions or instructions the directors of the 
Part XI. company are accustomed to act ; 

The expression “place of business” includes a share transfer or share regis¬ 
tration office ; 

The expression “prospectus” has the same meaning as when used in relation 
to a company incorporated under this Act. 


353. 

Obliga¬ 
tion of 
company 
incorpora¬ 
ted in 
Channel 


w 

Special Provisions as to Companies incorporated in Channel Islands or 

Isle of Man. 

Where a company incorporated in the Channel Islands or the Isle of Man— 

(1) after the commencement of this Act establishes a place of business in 
England or Scotland ; or 

(2) has before the commencement of this Act established and at the com¬ 
mencement of this Act continues to have a place of business in England 
or Scotland ; 

all the provisions of this Act requiring documents to be forwarded or 


- J •. J ~ _ -— * uuv.uiuv.mo IU luiwdiucu VJ1 

Islands or delivered to, or filed with, the registrar of companies (other than provisions 


Isle of requiring the payment of a fee in respect of the registration of a company) 

Man to shall apply to the company in like manner as if it were a company register- 

deliver do- e 5* in England or Scotland, as the case may be, and if the company est- 
cuments abiishes Places of business both in England and in Scotland the said pro¬ 
to registrar, visions shall so apply as if the company were registered both in England 

k»f™ r ?k lded that ’ m the c ? se ,° f a company which has established a place of business 

warded or delTvTred Ce m ent r ^ A , ct> J he time witl ? in which documents must be for- 
of thisAct. d d to » or filed Wlth * the registrar shall run from the commencement 

PART XII. 

Restrictions on Sale of Shares and Offers of Shares for Sale. 

354. (1) It shall not be lawful for any person— 

( a) to issue, circulate or distribute in Great Britain any prospectus offering; 
Provisions he in scriptIon ^shares in or debentures of a company incorporated or to 

wUh res- not esS / ° r / at Br j tain ’ whe *er the company has or has 

P-t tT CnetKi Briuin unt™- ^ 01 ^ ^ e9tabIish > a pla “ 

prospec- ... . f , 

tuses of Great RHtain * 19sue > circulation or distribution of the prospectus in 

foreign director* of tb>* C ° PV thereof, certified by the chairman and two other 

companies man ° ino iL company as having been approved by resolution of the 

inviting ^ "ofnies V ’ 8 been delivered registration to the registrar of 

subscrip- ^ ucs ’ 

sharef or the faCe ° f * that the has been so 

shades for th * pros P ectus is dated ; 

sale. (lv) the Prospectus otherwise complies with this Patt of the Act; or 

in l or ^ebenture^of 61801 ?,^ 1 ^ reat ® r * ta * n a from of application for shares 
unless the form i* i SUC j a . c ° m P an y or intended company as aforesaid 
Part of this Act: SSUed with a prospectus which complies with thte 

cationTaf liuid^^connectTor wkh Vbona fid M “ > sh ° Wn that the form of appli ' 

an underwriting agreement with respect to the shates ot deben^res! 1 Pet9 ° n *° “““ & 


Provisions 
with res¬ 
pect to 
prospec¬ 
tuses of 
foreign 
companies 
inviting 
subscrip¬ 
tions for 
shares or 
offering 
shares for 
sale. 


(b) 
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(2) This section shall not apply to the issue to existing members or debenture 
holders of a company of a prospectus or form of application relating to shares in or 
debentures of the company, whether an applicant for shares or debentures will or will 
not have the right to renounce in favour of other persons, but, subject as aforesaid, this 
section shall apply to a prospectus or form of application whether issued on or with 
reference to the formation of a company or subsequently. 

(3) Where any document by which any shares in or debentures of a company 
incorporated outside Great Britain are offered for sale to the public would, if the 
company concerned had been a company within the meaning of this Act, have been 
deemed by virtue of section thirty-eight of this Act to be a prospectus issued by the 
company, that document shall be deemed to be, for the purposes of this section, a 
prospectus issued by the company. 

(4) An offer of shares or debentures for subscription or sale to any person whose 
ordinary business or part of whose ordinary business it is to buy or sell shares or 
debentures, whether as principal or agent, shall not be deemed an offer to the public for 
the purposes of this section. 

(5) Section thirty-seven of this Act shall extend to every prospectus to which this 

section applies. ^ 

(6) Any person who is knowingly responsible for the issue, circulation or distribu¬ 
tion of any prospectus or for the issue of a form of application for shares or debentures 
in contravention of the provisions of this section shall be liable to a fine not exceeding 
five hundred pounds. 

(7) In this and the next following section the expressions “prospectus,” “shares,” - 
and “debentures” have the same meanings as when used in relation to a company 
incorporated under this Act. 


Require¬ 
ments as 
to pros¬ 
pectus* 


(1) In order to comply with this part of this Act a prospectus in addition to 
complying with the provisions of sub-paragraphs (ii) and (iii) of paragraph 
(a) of subsection (1) of the last foregoing section must— 

(a) contain particulars with respect to the following matters— 

(i) the objects of the company ; 

(ii) the instrument constituting or defining the constitution of the 
company ; 


(iii) the enactments, or provisions having the force of an enactment, by 
or under which the incorporation of the company was effected ; 

(iv) an address in Great Britain where the said instrument, enactments 
or provisions, or copies thereof, and if the same are in a foreign 
language a translation thereof certified in the prescribed manner, can 
be inspected ; 


(v) the date on which and the country in which the company was 
incorporated ; 

(vi) whether the company has established a place of business in Great 
Britain and, if so, the address of its principal office in Great Britain : 

Provided that the provisions of sub-paragraphs (i), (ii), (iii) and (iv) of this 
paragraph shall not apply in the case of a prospectus issued more than 
two years after the date at which the company is entitled to commence 
business. 


(b) subject to the provisions of this section, state the matters specified in 
Part I. of the Fourth Schedule to this Act (other than those specified 
in paragraph 1 of the said Part I.) and set out the reports specified in 
Part It. of that Schedule subject always to the provisions contained in 
Part III. of the said Schedule : 


Provided that— 


(i) where any prospectus is published as a newspaper advertisement,, 
it shall be sufficient compliance with the requirement that the 
prospectus must specify the objects of the company if the advertise¬ 
ment specifies the primary object with which the company was 

formed; and 

(ii) in paragraph 3 of Part I. of the said Fourth Schedule a reference 
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to the constitution of the company shall be substituted for the 
reference to the articles ; and 

(iii) Paragraph 1 of Part III. of that Schedule shall have effect as if the 
reference to the memorandum were omitted therefrom. 

(2) Any condition requiring or binding any applicant for shares or debentures to 
waive compliance with any requirement of this section or purporting to affect him with 
notice of any contract, document, or matter not specifically referred to in the prospectus, 
shall be void. 

(3) In the event of non-compliance with or contravention of any of the require¬ 
ments of this section, a director or other person responsible for the prospectus shall not 
incur any liability by reason of the non-compliance or contravention, if— 


(a) 

(b) 


as regards any matter not disclosed, he proves that he was not cognisant 
thereof : or 


he proves that the non-compliance or contravention arose from an 
honest mistake of fact on his part; or 

(c) the non-compliance or contravention was in respect of matters which, in 
the opinion of the court dealing with the case, were immaterial or were 
otherwise such as ought, in the opinkyi of that court, having regard to 
all the circumstances of the case, reasonably to be excused : 

Provided that, in the event of failure to include in a prospectus a statement with 
respect to the matters contained in paragraph 15 of Part I. of the Fourth Schedule to 
this Act, no director or other person shall incur any liability in respect of the failure 
unless it be proved that he had knowledge of the matters not disclosed. 

(4) Nothing in this section shall limit or diminish any liability which any person 
may incur under the general law or this Act, apart from this section. 

356.—(1) It shall not be lawful for any person to go from house to house offering 
shares for subscription or purchase to the public or any member of the 
Restric- public. 

tions on In thig 9U b sect i on t h e expression “house” shall not include an office 

otrermg o U3ec j f or business purposes, 
shares for 

subscrip- U) Subject as hereinafter provided in this subsection* it shall not be 
tion or lawful to make an offer in writing to any member of the public (not being a 
sale. person whose ordinary business or part of whose ordinary business it is to 

buy or sell shares, whether as principal or agent) of any shares for purchase, 
unless the offer is accompanied by a statement in writing (which must be signed by the 
person making the offer and dated) containing such particulars as are required by this 
section to be included therein and otherwise complying with the requirements of this 
section, or, in the case of shares in a company incorporated outside Great Britain, either 
by such a statement as aforesaid, or by such a prospectus as complies with this Part of 
this Act : 

Provided that the provisions of this subsection shall not apply— 

(a) where the shares to which the offer relates are shares which are quoted 
on, or in respect of which permission to deal has been granted by any 

recognised stock exchange in Great Britain and the officer so states and 
specifies the stock exchange ; or 

where the shares to which the offer relates are shares which a company 

has allotted or agreed to allot with a view to their being offered for sale 
to the public ; or 

where the offer was made only to persons with whom the person making 
orsaleofshare? 11 ^ ° f d ° ing TCgular bu8incss in the Purchase 

(3) The written statement aforesaid shall not contain any matter other than the 
particulars required by this section to be included therein, and shall not be in characters 

iheriwith? e " g 3117 Characters used in the °ffer or in any document sent 


(b) 


(c) 


(4) 

matters— 


' ~ ul m any document 

The said statement shall contain particulars with respect to the follot 

(a> if as er8 ° n Ae offcr is actin S ^ principal or agent, and 

the nam . e of *> IS principal and an address in Great Britain 
where the principal can be served with process ; 
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(b) the date on which and the country in which the company was incor¬ 
porated and the address of its registered or principal office in Great 
Britain ; 

(c) the authorised share capital of the company and the amount thereof 
which has been issued, the classes into which it is divided and the rights 
of each class of shareholders in respect of capital, dividends and voting ; 

(d) the dividends, if any, paid by the company on each class of shares 
during each of the three financial years immediately preceding the offer, 
and if no dividend has been paid in respect of shares of any particular 
class during any of those years, a statement of that effect ; 

(e) the total amount of any debentures issued by the company, and out¬ 
standing at the date of the statement, together with the rate of interest 

payable thereon ; 

(f) the names and addresses of the directors of the company ; 

(g) whether or not the shares offered are fully paid up, and, if not, to what 
extent they are paid up ; 

(h) whether or not the shares are quoted on, or permission to deal therein 
has been granted by, any recognised stock exchange in Great Britain or 
elsewhere, and, if so, which, and, if not, a statement that they are not 
so quoted or that no such permission has been granted ; 

(i) where the offer relates to units, particulars of the name and addresses of 
the persons in whom the shares represented by the units are vested the 
date of and the parties to any document defining the terms on which 
those shares are held, and an address in Great Britain where that docu~ 
ment or a copy thereof can be inspected. 

In this subsection the expression “company” means the company by which the 
shares to which the statement relates were or are to be issued. 

. (5) If any person acts, or incites, causes or procures any person to act, in contra¬ 

vention of this section, he shall be liable to imprisonment for a term not exceeding six 

months or to a fine not exceeding two hundred pounds or to both such imprisonment 
and fine, and in the case of a second or subsequent offence to imprisonment for a term 

not exceeding twelve months or to a fine not exceeding five hundred pounds, or to both 
such imprisonment and fine. 

(6) Where a person convicted of an offence under this section is a company 
(whether a company within the meaning of this Act or noth every director an ® ver ^ 
officer concerned in the management of the company shall be guilty of t_ e 1 e ° 
unless he proves that the act constituting the offence took place without is now e g 
or consent. 

(7) In this section, unless the context otherwise requires, the expression “shares” 

means the shares of a company, whether a company within the meaning o is c 
not, and includes debentures and units, and the expression unit means any r g 
interest (by whatever name called) in a share, and for the purposes of t is sec 10 
person shall not in relation to a company be regarded as not being a mem e 
public by reason only that he is a holder of shares in the company or a pure as 
goods from the company. 

(8) Where any person is convicted in England of having made an offer in contra¬ 
vention of the provisions of this section, the court before which he is convic e y 

order that any contract made as a result of the offer shall be void, and, w ere i 

any such order, may give such consequential directions as it thinks proper tor e ep y 
ment of any money or the retransfer of any shares. 

Where the court makes an order under this subsection (whether with °r without 
consequential directions) an appeal against the order and the consequential directions, 
if any, shall lie to the High Court 


PART XIII. 


Miscellaneous. 


Prohibition of Partnerships with more than Twenty Members. 


357. No company association, or partnership consisting 
persons shall be formed for the purpose of carrying on any 


of more than twenty 
business (other than 


1040 


INDIAN COMPANY LAW 


[ App. G 


Prohibit the business of banking) that has for its object the acquisition of gain 
tion of by the company, association, or partnership, or by the individual members 

partner- thereof, unless it is registered as a company under this Act, or is formed in 

ships with pursuance of some other Act of Parliament or of letters patent, or is a 
more than company engaged in working mines within the stannaries and subject to the 
twenty jurisdiction of the court exercising the stannaries jurisdiction, 
members. 

Provisions relating to Banks. 


358. No company, association, or partnership consisting of more than ten persons 
Prohibi- shall be formed for the purpose of carrying on the business of banking, 
tion of unless it is registered as a company under this Act, or is formed in pur- 

banking suance of some other Act of Parliament, or of letters patent, 

partner¬ 
ships with 
more than 
ten mem¬ 
bers. 


On regis¬ 
tration of 
banking 
company 
with limi¬ 
ted liabi- 


359. —(1) Where a banking company which was in existence on the seventh day 
of August, eighteen hundred and sixty-two, purposes to register as a limited 
company, it shall, at least thirty days before so registering give notiee of its 
intention so to register to every person who has a banking account with the 
company, either by delivery of the notice to him, or by posting it to him at, 
or delivering it at, his last known address. 

(2) If the company omits to give the notice required by this section, then 
litv notice 33 betvVeen tFe company and the person for the time being interested in the 
to be <>iven account * n re spect of which the notice ought to have been given, and so far 
to custo aS res P ects tbe account down to the time at which notice is given, but not 
mpr , ' further or otherwise, the certificate of registration with limited liability 
mers * shall have no operation. 

360. (1) A bank of issue registered under this Act as a limited company shall not 
be entitled to limited liability in respect of its notes, and the members 

Liability thereof shall be liable in respect of its notes in the same manner as if it had 
of bank of been registered as unlimited : 

limite'd in Provided that, if, in the event o the company being wound up, the 

resnect of ge j er J^ a99ets are insufficient to satisfy the claims of both the note-holders 

notes. j nC ^ C j general creditors, then the members, after satisfying the remaining 

demands of the note-holders, shall be liable to contribute towards payment 

, , ,° 7 debts ? f , the g en eral creditors a sum equal to the amount received 

by the note-holders out of the general assets. 

t A (2) For ;he purposes of this section the expression “the general assets” means the 
funds available for payment of the general creditor as well as the note-holder. 

(3) , Al \ y , 0 ,f is9 ^ e r egistered under this Act as a limited company may state 
on its notes that the limited liability does not extend to its notes, and that the members 

of the company are liable in respect of its notes in the same manner as if it had been 

registered as an unlimited company* 

361 “ com P any carr V. ir >g on the business of bankers has duly forwarded 

? °k, co ( m , pan ! es the annual return required by section one 

e,ght C , lS Act u and has addcd thereto a statement of the 
names of the several places where it carries on business, the company- 

la) shall not be required to furnish to the Commissioners of Inland Reve- 

Bankers C&Skn'S ° f Ae Countr V Bankers Act, 1826, the 

■<*. i/SSSlS A "' 

It: ™>"" *• of 

Miscellaneous Offences. 

document] requited "by" or protons “of £.°5S 


Privileges 
of banks 
making 
annual 
return. 
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Penalty specified in the Eleventh Schedule hereto, wilfully makes a statement false 
for false in any material particular, knowing it to be false, he shall be guilty of a 
statement, misdemeanour, and shall be liable on conviction in Scotland on indictment 

to imprisonment for a term not exceeding two years, with or without hard 
labour and be liable on summary conviction in England or Scotland to imprisonment 
for a Verm not exceeding four months, with or without hard labour, and in either case 
to a fine in lieu of or in addition to such imprisonment as aforesaid : 


Provided that— 


(a) the fine imposed on summary conviction shall not exceed one hundred 
pounds; 

(b) nothing in this section shall affect the provisions of the Perjury Act, 1911. 


363. 

Penalty on 
perjury in 
Scotland. 


If in Scotland any person, on examination on oath authorised under this 
Act or in any affidavit or deposition in or about the winding up of any 
company or otherwise in or about any matter arising under this Act, 
wilfully and corruptly gives false evidence, he shall be liable to the penalties 
for wilful perjury. 


364. If any persort* or persons trade or carry on business under any name or 
Penalty title of which “Limited,” or any contraction or imitation of that word, is 

for im- the last word, that person or those persons shall, unless duly incorporated 
proper use with limited liability, be liable to a fine not exceeding five pounds for every 
of word day upon which that name or title has been used. 

“Limited.” 


General Provisions as to Offences. 

365. —(1) Where by any enactment in this Act it is provided that a company and 

every officer of the company who is in default shall be liable to a defau 

Provision fine, the company and every such officer shall, for every day during w ic 
with res* the default, refusal or contravention continues, be liable to a ne no 

pect to de- exceeding such amount as is specified in the said enactment, or, l e 
fault fines amount of the fine is not so specified, to a fine not exceeding five poun s. 

and mea- (2 ) For the purpose of any enactment in this Act which provides that 

“ m J of an officer of a company who is in default shall be liable to a fine or penalty, 
officer in the expression “officer who is in default” means any director manager 
default.” secretary or other officer of the company, who knowingly and wilfully 

authorises or permits the default, refusal or contravention mentione in 
the enactment. 

366. All offences under this Act made punishable by any fine may be prosecuted 

Prosecu- under the Summary Jurisdiction Acts. 

tion of 

offences 

punishable 

by fine. 


The court imposing any fine under this Act may direct that t e w 
any part thereof shall be applied in or towards payment of t e cos s , 
proceedings, or in or towards the rewarding the person on w ose 
of fine* tion or at w h°s e suit th e fine is recovered, and subject to any sue , 

all fines under this Act shall, notwithstanding anything in any o > 

paid into the Exchequer. 


367. 

Applica¬ 
tion 
of fines. 


368. 
Saving as 
to private 
prosecu¬ 
tors. 


in this Act relating to the institution of criminal P rocee n d ‘"® 9 n b L^ 
of Public Prosecutions shall be taken to preclude any person tr 

instituting or carrying on any such proceedings. 


Nothing 

Director 


_ 369. Where proceedings are instituted under this Act against any P^ SO ?^Q Cat:e> 

Saying for Director of Public Prosecutions or by or on behalf of the J;£* d hag acted as 
Privileged nothing in this Act shall be taken to require any person.who 
communi- solicitor for the defendant to disclose any privileged commumca 
a ions. to him in that capacity. 

131 
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Service of Documents and Legal Proceedings. 

370, —(1) A document may be served on a company by leaving it at or sending it 
by post to the registered office of the company. 

(2) Where a company registered in Scotland carries on business in 
England the process of any court in England may be served on the company 
by leaving it at or sending it by post to the principal place of business of 
. the company in England, addressed to the manager or other head officer in 
England of the company. 

Where process is served on a company under subsection (2) of this section. 


Service of 
docu¬ 
ments on 
company. 


(3) 


I . b * l - J uiiuv,! ou uocv-uuil \**/ ^** Lilia oCLUUil, 

the person issuing out the process shall send a copy thereof by post to the registered 
office or the company. 

Where a limited company is plaintiff or pursuer in any action or other legal 
proceeding, any judge having jurisdiction in the matter may, if it appears by 
credible testimony that there is reason to believe that the company will be 
unable to pay the costs of the defendant if successful in his defence, require 
sufficient security to be given for those costs, and may stay all proceedings 
until the security is given. 


371. 
Costs in 
actions by 
ceratin 
limited 
com¬ 
panies. 


372.—(1) If m any proceeding for negligence, default, breach of duty, or breach of 
trust against a person to whom this section applies it appears to the court 
rower or hearing the case that that person is or may be liable in respect of the 

erant rehVf P^ gIlg ^ nce * defauIt ’ br . each of duty or breach of trust, but that he has acted 

?n 7 and reasonably, and that, having regard to all the circumstances of 

cases b CaSe> 1 " cl y din 8 u those connected with his appointment, he ought fairly to 

cases. be excused for the negligence, default, breach of duty or breach of trust, 

such terms as the court mTth'nkfit. ' Wh °“ y ° r Partly ’ fl ° m hi9 liability on 

any dlta^TnT l C ° W 'T™ “l** 0 " ap P lie3 has reason to apprehend that 

any claim will or might be made against him in respect of any negligence default 

anv aC ,ur°h y i° r breach u°n tr u U9t ' he may ap P ly to the relief, andthe court on 

would have ha^f h had h e haV£ VT* P°" er , to relieve him as under this section it 

negUBence default hTThJT c °“«before which proceedings against that person for 
negligence, aetault, breach of duty or breach of trust had been brought. 

by a judge w£"a TbThYro which subsection (1) of this section applies is being tried 

14) The persons to whom this section applies are the following 

(a) directors of a company : 

(b) managers of a company : 
officers of a company : 

office^ oTt P h 1 e° y cTmp y anV 0mPany 33 aUdit ° rS > whether they are are not 


(c) 

(d) 


373. 
Power to 
enforce 
orders. 


374. - 

Rules of 
procedure 
in Scot¬ 
land. 

375. - 

Jurisdic- 
tion of 
stannaries 
court. 


the proce^u^ii^proc^e^r^r un^e^^is^c^^^^'r^ 13 ^ 6 ?*J eS regulatin * 
sheriff court, including ap^btmthe theriff coun^ ° f “ * 8 

rules with respe^rto^^ts^ndfees ndCr thi3 8eCtion include3 power to make 
exercising the*stannade^^ur^di^- 110 th k ^ ar } naries jurisdiction, the coun 

jurisdiction and powers as wel T ^ h f Ve and exercise the like 

thereof as the Court of the Vice-War^ COII V m ? n aW 3S .° n the ec * uity side 

the commencement of arder \of the stannaries possessed before 

tom, usage! or statute in i tannane J Cou « (Abolition) Act, 1896, by cus- 
ge, or statute in the case of unincorporated companies, but onl, 
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50 far as is consistent with the provisions of this Act and with the constitution of 
companies as prescribed or required by this Act. 

(2) For the purpose of giving fuller effect to that jurisdiction, all process issuing 
out of the said court, and all orders, rules, demands, notices, warrants, and summonses 
required or authorised by the practice of the court to be served on any company, whether 
registered or not registered, or on any member or contributory thereof, or on any officer, 
agent, director, manager, or servant thereof, may be served in any part of England 
without any special order of the judge for that purpose, or by such special order may 
be served in any part of the British Islands other than the Irish Free State, on such 
terms and conditions as the court may think fit : 

Provided that no such service of process out of the limits of the stannaries in any 
suit or plaint on the common law side of the court shall be effected without the special 
order of the judge made on a statement of the nature and object of the suit or plaint. 

(3) All decrees, orders, and judgments of the said court may be enforced in the 
same manner in which decrees, orders, and judgments of the Court of the Vice-Warden 
of the stannaries could before its abolition have been by law enforced, whether within 
or beyond the stannaries. 


General Provisions as to Board of Trade. 

376. The Board of Trade shall cause a general annual report of matters within 
Annual this Act to be prepared and laid before both Houses of Parliament. 

report by 
Board of 
Trade. 


377. 
Authenti¬ 
cation of 
documents 
issued by 
Board of 
Trade. 


Any approval, sanction, or licence, or revocation of licence, which under this 
Act may be given or made by the Board of Trade may be under the hand 
of a secretary or assistant secretary of the Board, or of any person authorised 
in that behalf by the President of the Board. 


378.— 


Orders 
and certi¬ 
ficates of 
Board to 
be evi¬ 
dence. 


(1) All documents purporting to be orders or certificates made or issued by 
the Board of Trade for the purposes of this Act and to be sealed with the 
seal of the Board, or to be signed by a secretary or assistant secretary of the 
Board, or any person authorised in that behalf by the President of the 
Board, shall be received in evidence and deemed to be such orders or 
certificates without further proof, unless the contrary is shown. 

(2) A certificate signed by the President of the Board of Trade that any 
order made, certificate issued, or act done, is the order, certificate, or act 
of the Board, shall be conclusive evidence of the fact so certified. 


379. 

Power to 
alter tables 
and forms. 


(1) The Board of Trade may alter Table A, the form in the Seventh Schedule 
and the table of fees in the Tenth Schedule to this Act, so that it does not 
increase the amount of fees payable to the registrar under the said Tenth 
Schedule, and may alter or add to Tables B, C, D and E in the First Sche¬ 
dule, and the forms in the Second and Sixth Schedules of this Act. 


(2) Any such table or form, when altered, shall be published in the London 
Gazette, and thenceforth, shall have the same force as if it were included in one of the 
Schedules to this Act, but no alteration made by the Board of Trade in Tabic A shall 
affect any company registered before the alteration, or repeal, as respects that company, 
any portion of that Table. 


Interpretation. 

380.—(1) In this Act, unless the context otherwise requires, the following ex¬ 
pressions have the meanings hereby assigned to them (that is to say) : 

Interpreta- “Annual return” means the return required to be made, in the case of a 
turn. company having a share capital, under section one hundred and eig » 

and, in the case of a company not having a share capital, under sec 
one hundred and nine, of this Act; 

“Articles” means the articles of association of a company, as originally 
framed or as altered by special resolution, including, so tar as 
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apply to the company, the regulations contained, (as the case may be) 
in Table B in the Schedule annexed to the Joint Stock Companies 
Act, 1856, or in Table A in the First Schedule annexed to the Com¬ 
panies Act, 1862, or in that Table as altered in pursuance of section 
seventy-one of the last-mentioned Act, or in Table A in the First 
Schedule to the Companies (Consolidation) Act, 1908, or in that Table 
as altered in pursuance of section one hundred and eighteen of 
the last-mentioned Act, or in Table A in the First Schedule to this 
Act; 

“Book and paper” and “book or paper” include accounts, deeds, writings, 
and documents; 


“Company” means a company formed and registered under this Act or 
an existing company ; 

“Existing company” means a company formed and registered under the 
Joint Stock Companies Acts, the Companies Act, 1862, or the Companies 
(Consolidation) Act, 1908, but does not include a company registered 
under the said enactments in Northern Ireland or the Irish Free 
State ; 

“Company within the stannaries” means a company engaged in or formed 
for working mines within the stannaries ; 

“The court” used in relation to a company means the court having juris¬ 
diction to wind up the company ; 

“The court exercising the stannaries jurisdiction” used in relation to any 
proceedings means the county court in which the jurisdiction formerly 
exercised by the court of the vice-warden of the stannaries in respect of 
those proceedings is for the time being vested ; 

“Debenture” includes debenture stock, bonds and any other securities of 
a company whether constituting a charge on the assets of the company 
or not ; 

“Director” includes any person occupying the position of director by what¬ 
ever name called ; 

“Document” includes summons, notice, order, and other legal process, and 
registers ; 

^^e Gazette means, as respects companies registered in England, the 
London Gazette and as respects companies registered in Scotland, the 
Edinburgh Gazette ; 


“General rules” means, general rules made under section three hundred 
and nve of this Act, and includes forms ; 

“Joint Stock Companies Acts” means the Joint Stock Companies Act, 1856, 
the Joint Stock Companies Acts, 1856, 1857, the Joint Stock Banking 
Companies Act, 1857, and the Act to enable Joint Stock Banking Com¬ 
panies to be formed on the principle of limited liability, or any one or 
more of those Acts, as the case may require ; but does not include the 
Act passed in the eighth year of the reign of Her majesty Queen Victoria,, 
chapter one hundred and ten intituled An Act for the Registration, 
^ ^corporation, and Regulation of Joint Stock Companies ; 

“Memorandum” means the memorandum of association of a company, as 
originally framed or as altered in pursuance of any enactment; 

me f ans as re8 P ect9 the , provisions of this Act relating to the 
winding up of companies, prescribed by general rules, and as respects the 
m ° ther P rovl81ons of this Act, prescribed by the Board if Trade ; 

T o?her?n U v,>,H. eanS / ny pro 3 P u ectUs > , notice, circular, advertisement, or 
b shar^or debentures^f^ company 1 j 3 ' 0 or purchase any 

^ Rea! and personal,” as respects Scotland, means heritable and moveable ; 

T comSeT‘U com Panies,” or, when used in relation to registration of 

ine under thio means the registrar or other officer perform- 

Scotland or in i-V, Uty re Sistration of companies in England or 

Scotland, or in the stannaries, as the case requires * 
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“Share” means share in the share capital of a company and includes 
8 tock except where a distinction between stock and shares is expressed 
or implied ; 

“Table A” means Table A in the First Schedule to this Act. 

(2) A person shall not be deemed to be within the meaning of any provision in 
this Act a person in accordance with whose directions or instructions the directors of a 
company are accustomed to act, by reason only that the directors of the company act on 
advice given by him in a professional capacity. 

Repeal, Savings, Extent, Short Title and Commencement. 

381._(1) The enactments mentioned in the First Part of the Tewlfth Schedule 

to this Act are hereby repealed to the extent specified in third column 
Repeal. of that Part. 

(2) Without prejudice to the provisions of section thirty eight of the Inter¬ 
pretation Act, 1889— 

(a) nothing in this repeal shall affect any Order in Council, order, rule, 
regulation, scale of fees, appointment, conveyance, mortgage, deed or 
agreement made, resolution passed, direction given, proceeding taken, 
instrument issued or thing done under any former enactment relating 
to companies, but any such Order in Council, order rule, regulation, 
scale of fees, appointment, conveyance, mortgage, deed, agreement, 
resolution, direction, proceeding, instrument or thing shall, if in force 
at the commencement of this Act, continue in force, and so far as it 
could have been made, passed, given, taken, issued or done under this 
Act shall have effect as if made, passed, given, taken issued or done 
under this Act : 

Provided that any rule made under section two hundred and 
thirty-eight of the Companies (Consolidation) Act, 1908, shall be 
deemed to have been made in the case of a rule made with respect to 
fees in the High Court, under section two hundred and thirteen of the 
Supreme Court of Judicature (Consolidation) Act, 1925, and with 
respect to any other matter in the High Court under section ninety- 
nine of that Act, and, in the case of a rule made with respect to procee¬ 
dings in the court exercising the stannaries jurisdiction, under section 
one hundred and sixty-four of the County Courts Act, 1888 ; 

(b) any document referring to any former enactment relating to companies 
shall be construed as referring to the corresponding enactment of 
this Act ; 

(c) any person appointed to any office under or by virtue of any former 
enactment relating to companies shall be deemed to have been appoin¬ 
ted to that office under or by virtue of this Act; 

(d) any register kept under any former enactment relating to companies 
shall be deemed part of the register to be kept under the corresponding 
provisions of thi9 Act ; 

(e) all funds and accounts constituted under this Act shall be deemed to 
be in continuation of the corresponding funds and accounts constituted 
under the former enactments relating to companies. 

(3) In this section the expression “former enactment relating to companies 
means any enactment repealed by this Act and any enactment repealed by the Com¬ 
panies (Consolidation) Act, 1908. 

Nothing in this Act shall affect— 

(1) The incorporation of any company registered under any enactment 
hereby repealed ; 

(2) Table B in the schedule annexed to the Joint Stock Companies Act, 
1856, or any part thereof, so far as the same applies to any company 
existing at the commencement of this Act ; 

(3) Table A in the First Schedule annexed to the Companies Act 1862, or 

any part thereof, either as originally contained in J^at schedule 

altered in pursuance of section seventy-one of that Act, so ta 
same applies to any company existing at the commenceme 

Act ; 


382. 

Savings. 
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(4) Table A in the First Schedule to the Companies (Consolidation) Act, 
J908, or any part thereof, either as originally contained in that Schedule 
or as altered in pursuance of section one hundred and eighteen of that 
Act, so far as the same applies to any company existing at the com¬ 
mencement of this Act; 

(5) The enactments set out in the second Part of the Twelfth Schedule 
to this Act, being the enactments continued in force by section two 
hundred and five of the Companies Act, 1862 ; 

(6) The power of a company to alter its memorandum under the provi¬ 
sions of section three of the Mortgage Debenture Act, 1865 ; 

(7) The provisions of section five of the Trade Union Act, 1871 : 

Provided that the reference in that section to the Companies Acts, 1862 and 1867, 
shall be read as a reference to his Act. 


383. 
Saving of 
pending 
proceed¬ 
ings for 
winding 
up. 


The provisions of this Act with respect to winding up shall not apply to any 
company of which the winding up has commenced before the commence¬ 
ment of this Act, but every such company shall be wound up in the same 
manner and with the same incidents as if this Act had not passed, and, for 
the purposes of the winding up, the Act or Acts under which the winding 
up commenced shall be deemed to remain in full force. 


384.—(1) Nothing in this Act, except the provisions thereof which relate ex- 
Applica- pressly to companies registered or incorporated in Northern Ireland or 
tion to Ire- outside Great Britain, shall apply to or in relation to companies registered 
land. or incorporated in Northern Ireland. 

(2) Nothing in this Act, except where it is expressly provided to the con¬ 
trary, shall affect the law in force in Northern Ireland at the commence¬ 
ment of this Act. 


385.—(1) This Act may be cited as the Companies Act, 1929. 

Short title (2) This Act shall come into operation on the first day on which by virtue 
and com- of Orders made by His Majesty in Council under subsection (4j of section 

mence- one hundred and eighteen of the Companies Act, 1928, all the provisions 

ment. of that Act will be in operation. 



SCHEDULES. 

FIRST SCHEDULE. 


TABLE A. 


Sections 8, 
115, 333, 
379, 380. 





17] 

18] 


Regulations for Management of a Company Limited by Shares. 

Preliminary'. 

1. In these regulations:— 

“The Act” means the Companies Act, 1929. 

When any provision of the Act is referred to, the reference is to that 
provision as modified by any statute for the time being in force. 

Unless the context otherwise requires, expressions defined in the Act 
or any statutory modification thereof in force at the date at which these 
regulations become binding on the company, shall have the meanings so 
defined. 

Shares. 

2. Subject to the provisions, if any, in that behalf of the memorandum 
of association, and without prejudice to any special rights previously 
conferred on the holders of existing shares, any share may be issued with 
such preferred, deferred, or other special rights, or such restrictions 
whether in regard to dividend, voting, return of share capital, or otherwise, 
as the company may from time to time by special resolution determine, 
and any preference share may, with the sanction of a special resolution, be 
issued on the terms that it is, or at the option of the company is, liable to 
be redeemed. 

3. If at any time the share capital is divided into different classes of 
shares, the rights attached to any class (unless otherwise provided by the 
terms of issue of the shares of that class) may be varied with the consent 
In writing of the holder of three-fourths of the issued shares of that 
class, or with the sanction of an extraordinary resolution passed at a 
separate general meeting of the holders of the shares of the class, io 
every such separate general meeting the provisions of these regulations 
relating to general meetings shall mutatis mutandis apply, but so that the 
necessary quorum shall be two persons at least holding or representing 
by proxy one-third of the issued shares of the class and that any holder 
of shares of the class present in person or by proxy may demand a poll. 

4. Every person whose name is entered as a member in the register of 
members shall, without payment, be entitled to a certificate under the seal 
of the company specifying the share or shares held by him and the amount 
paid up thereon, provided that in respect of a share or shares held jointly 
by several persons the company shall not be bound to issue more than one 
certificate, and delivery of a certificate for a share to one of several joint 
holders shall be sufficient delivery to all. 

5. If a share certificate is defaced, lost, or destroyed, it may be renewed 
on payment of such fee, if any, not exceeding one shilling, and on such 
terms, if any, as to evidence and indemnity as the directors think fit. 

6. No part of the funds of the company shall directly or indirectly be 
employed in the purchase of, or in loans upon the security of, the com¬ 
pany’s shares, but nothing in this regulation shall prohibit transactions 
mentioned in the proviso to section 45 (1) of the Act. 


Lien. 

7. The company shall have a lien on every share (not being a fully- 
paid share) for all money (whether presently payable or not) called or 
___ payable at a fixed time in respect of that share, and the company shah 

brackets corre8 P° nc ^ n E regulations in Table A of the Act of 1908 are shown in 
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[ 10 ] 


HU 


[ 12 ] 


[13] 

114] 


[15] 


[16] 


[17] 


U8] 


also have a lien on all shares (other than fully-paid shares) standing 
registered in the name of a single person for all moneys presently payable 
by him or his estate to the company ; but the directors may at any time 
declare any share to be wholly or in part exempt from the provisions of 
this regulation. The company’s lien, if any, on a share shall extend to all 
dividends payable thereon. 

8. The company may sell, in such manner as the directors think fit, any 
shares on which the company has a lien, but no sale shall be made unless 
some sum in respect of which the lien exists is presently payable, nor until 
the expiration of fourteen days after a notice in writing stating and 
demanding payment of such part of the amount in respect of which the 
lien exists as is presently payable, has been given to the registered holder 
for the time being of the share, or the person entitled thereto by reason of 
his death or bankruptcy. 

9. For giving effect to any such sale the directors may authorise some 
person to transfer the share sold to the purchaser thereof. The purchaser 
shall be registered as the holder of the shares comprised in any such 
transfer and he shall not be bound to see to the application of the purchase 
money, nor thall his title to the shares be affected by any irregularity or 
invalidity in the proceedings in reference to the sale. 

J 9: J he Proceeds of the sale shall be received by the company and 
applied in payment of such part of the amount in respect of which the lien 
exists as is presently payable, and the residue shall (subject to a like lien for 
sums not presently payable, as existed upon the shares prior to the sale) be 
paid to the person entitled to the shares at the date of the sale. 

Call on Shares . 

11. The directors may from time to time make calls upon the members 
in respect of any moneys unpaid on their shares provided that no call shall 
exceed one-fourth of the nominal amount of the share, or be payable at less 
than one month from the last call; and each member shall (subject to 
receiving at least fourteen days notice specifying the time or times of 
payment) pay to the company at the time or times so specified the amount 

called on his shares. 

? olnt hoIcJ f rs a share shall be jointly and severally liable to 
pay all calls m respect thereof. 

13. If a sum called in a respect of a share is not paid before or on the day 
appointed for payment thereof the person from whom the sum is due shall 
pay interest upon the sum at the rate of five pounds per centum per annum 
trom the day-appointed for the payment thereof to the time of the actual 
payment, but the directors shall be at liberty to waive payment of that 
interest wholly or in part. 

14. The provision of these regulations as to the liability of joint holders 

and as to payment of interest shall apply in the case of non-payment of 

any sum which, by the terms of issue of a share, becomes payable at a fixed 

time, whether on account of the amount of the share, or by way of 

premium, as if the same had become payable by virtue of a call duly made 
and notified. 

15* The directors may make arrangements on the issue of shares for a 

difference between the holders in the amount of calls to be paid and in the 
times of payment. 

16. The directors may, if they think fit, receive from any member 
willing to advance the same all or any part of the moneys uncalled and 
unpaid upon any shares held by him ; and upon all or any of the moneys 
so advanced may (until the same would, but for such advance, become 
presently payable) pay interest at such rate (not exceeding, without the 
sanction of the company in general meeting, six per sent.) as may be agreed 
upon between the member paying the sum in advance and the directors. 

Transfer and Transmission of Shares. 

u i 7 *ir instrument transfer of any share shall be executed by or on- 

behalf of the transferor and transferee, and the transferor shall be deemed 
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to temain a holder of the share until the name of the transferee is entered 
in the register of members in respect thereof. 

M91 18. Shares shall be transferred in the following form, or in any usual 

1 1 or common form which the directors shall approve : 

I A B. of-in consideration of the sum of £ —paid to me by C. D. 

’ of——(herein-after called “the said transferee”) do hereby transfer 

to the said transferee the share [or shares] numbered--m the 

undertaking called the-Company, Limited, to hold unto the said 

transferee, subject to the several conditions on which I hold the 
same ; and 1, the said transferee, do hereby agree to take the said 
share [or sharesl subject to the conditions aforesaid. As witness our 

hands the-day of-. 

Witness to the signatures of, &.c. 

1201 19. The directors may decline to register any transfer of shares, not 

1 being fully paid shares, to a person of whom they do not approve, and 

may also decline to register any transfer of shares on which the company 

has a lien. The directors may also suspend the re 8>«“«°" n °[ tian> *"’ 
during the fourteen days immediately proceeding the ordinary general 
meeting in each year. The directors may decline to recognise any instru- 

ment of transfer unless— 

(a) a fee not exceeding two shillings and sixpence is paid to the 

company in respect thereof, and 

(b) the instrument of transfer is accompanied by the certificate o 

( J the shaTes to which it relates, and such other evidence as he 

directors may reasonably require to show the right of the 
transferor to make the transfer. 

If the directors refuse to register a transfer of any shares, ‘h'V shall whhin 
two months after the date on which the transfer was lodged with the 
company send to the transferee notice of the refusal. 

1211 20. The legal personal representatives of a deceased sole hoi er o' a 

share shall be the only persons recognised by the company a^having y 
title to the share. In the case of a share registered in the> names o t 
or more holders, the survivors or survivor, or the legal personal represen 

tatives of the deceased survivor, shall be the only pers 
the company as having any title to the share. 

(221 21. Any person becoming entitled to a share in c °^ se ?^ n n g Ce ° 0< / uc ^ 

death or bankruptcy of a member shall, upon such evi e directors have 
ed as may from time to time be properly required by the fetors, have 

the right, either to be registered as a member m respect of the share^ ^ 

instead of being registered himself, to make sue ra director shall, 

the deceased or bankrupt person could have made , , registration as 

in either case, have the same right to decline or » u »P en b d tf ^f r J , ‘”" ae a | 
they would have hade in the case of a transfer of the s 
or bankrupt person before the death or bankruptcy. 

[231 22. A person becoming entitled to a 8l ' ar ® ^ dividends* and^other 

bankruptcy of the holder shall be entitled to the s registered holder 

advantages to which he would be entitled Registered as^ l member 

of the share, except that he , shal ‘ Inspect of it to exercise any right 

in respect of the share, be entitled in resp ^nmnanv 

conferred by membership in relation to meetings o 

Forfeiture of Shares. 

124] 23. If a member fails to_pay any call or l ™ a * lm at nt a °y®°thereafter 

appointed for payment thereof, the dir £ ct ° r , 9 . or instalment remains unpaid, 
during such time as any part of such call or call or in stal- 

serve a notice on him requiring payment of 90 have accrued, 

ment as is unpaid, together with any interest which may have accrueQ 

1251 24. The notice shall name a further day (not: ear ' ie ^ r th ^ f ^e which the 

of fourteen days from the date of the notice) that j n the 

payment required by the notice is to be made, an s hare 9 in respect 

event of non-payment at or before the time PP 
of which the call was 'made will be liable to be o 

132 
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[ 29 ] 


[ 30 ] 


[ 33 ] 


[ 34 ] 


[ 41 ] 


[ 42 ] 
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„ . requirements of any such notice as aforesaid are not complied 

’ ? ny l ha / e ln respect °f which notice has been given may at any time 

forfemHh ° re f he . Pay T^ T ? qUiTed by the notice has been ™ade, be 
rorteited by a resolution of the directors to that effect. 

[27] 26. A forfeited share may be sold or otherwise disposed of on such 

terms and in such manner as the directors think fit, and at any time before 

directors fhink^fij 00 ^ forfeiture may be can celled on such terms as the 
27. A person whose shares have been forfeited shall cease to be a 

mai" h a hVr PeCt ° fth K e f ° rfeited Share *’ but sha11 ’ notwithstanding re" 

fefrnr#* w* C Pay the company all moneys which, at the date of for- 

lture, were presently payable by him to the company in respect of the 

fJn oV%H ability - Sh r H Cease if Wben £he -mpany receive pay¬ 
ment in full of the nominal amount of the shares. ^ y 

thp^mmnl statutory declaration in writing that the declarant is a director of 

date d V • a , share in the company has been duly forfeited on a 

I?* • £ed \ n the declaration, shall be conclusive evidence of the facts 

Th P mm ated 39 against a11 Persons claiming to be entitled to the share 

ss= iaHcSSS^ s 

the c«e of non^yme™ °o( for{eit ™ sha11 "PP'v 

becomes payable at a fixed tim^ u > cb * by the terms of issue of a share, 
share, or ^way of premium of the ■“ount °f the 

acaU dalymadland noS. eS3mehad been P a * able b V «rtue of 

Conversion of Shares into Stock. 

shares into" stocT^nd^eLn 7 re ? olutl ° n conve « a «y paid-up 

denomination reconvert any stock into paid-up shares of any 

thesi m e T m\tlt r and S rbje« "to"tCf lam 6 “T’ ,° r thereof, in 

which, the shares from which the l reguIa £ lons > as, and subject to 
sion have been transferred or oo 5? k aro9e mi g ht previously to conver- 

the directors may from time to ^iLe fi'x'th 38 C£r< : umstances admit; but 

but the minimum shall nor S e * ransfcr . °f fractions of that minimum, 
which the stock arose. e nomxna ^ amount of the shares from 

held by S.em, h hive"th° f samf rich!!’ 3CC °^ ing to ‘he amount of the stock 
dividends, voting at meetings of rhJ ’ privlIe ges, and advantages as regards 
held the shares from wMeh rh^ ‘ 0, " pany > and otb er matters as if they 
vantage (except Dartirinario stock . j ros f» but no suc h privilege or ad~ 

shall be conferred bv anv surh^!* C dlvlder) ds and profits of the company) 

in shares, have conferred that privilege' o"advantage. " 8 W ° Uld ^ 
share 3 ; shTn apply^sfock '‘and^h'* 16 CO , m P a ^ a , 9 , are applicable to paid-up 

in shall include P "s[ock’^d h s a t ockhold W er. r ” 3 ' “ d shar « h older” there- 

Alteration of Capital. 

the 3 iar?cap C S P by y 8 uc a h tm M’S increa - 

as the resolution shad prescribe. ’ b divided into shares of such amount, 

company i n C generafreet[na '*°U tQ conl £ a F y that may be given by the 
such persons as at thr Haf 8 \ shall,.before issue, be offered to 

the company of general m JL?- tbe . offer are entitled to receive notices from 
stances admit to the am *°^ P ro P° T tion, as nearly as the circum- 

' t0 the amount of tb e existing shares to which they are 
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entitled. The offer shall be made by notice specifying the number of 
shares offered, and limiting a time within which the offer, if not accepted, 
will be deemed, to be declined, and after the expiration of that time, or on 
the receipt of an intimation from the person to whom the offer is made 
that he declines to accept the shares offered, the directors may dispose of 
those shares in such manner as they think most beneficial to the company. 
The directors may likewise so dispose of any new shares which (by reason 
of the ratio which the new shares bear to shares held by persons entitled 
to an offer of new shares) cannot, in the opinion of the directors, be 
conveniently offered under this article. 

36. The new shares shall be subject to the same provisions with refer¬ 
ence to the payment of calls, lien, transfer, transmission, forfeiture, and 
otherwise as the shares in the original share capital. 


37. The company may by ordinary resolution— 

(a) Consolidate and divide all or any of its share capital into shares of 
larger amount than its existing shares ; 

(b) Sub-divide its existing shares, or any of them, into shares of smaller 
amount than is fixed by the memorandum of association subject, neverthe¬ 
less, to the provisions of section 50 (1) (d) of the Act ; 

(c) Cancel any shares which, at the date of the passing of the resolution, 
have not been taken or agreed to be taken by any person. 

38. The company may by special resolution reduce its share capital and 
any capital redemption reserve fund in any manner and with, and subject 
to, any incident authorised, and consent required, by law. 

General Meetings. 

39. A general meeting shall be held once in every calendar year at 
such time (not being more than fifteen months after the holding of the 
last preceding general meeting) and place as may be prescribed by the 
company in general meeting, or, in default, at such time in the third 
month following that in which the anniversary of the company s in¬ 
corporation occurs, and at such place, as the directors shall appoint, in 
default of a general meeting being so held, a general meeting shall be 
held in the month next following, and may be convened by any two 
members in the same manner as nearly as possible as that in which meetings 
are to be convened by the directors. 

40. The above-mentioned general meetings shall be called ordinary 
general meetings ; all other general meetings shall be called extraordinary 

general meetings. 

41. The directors may, whenever they think fit, convene an extraordi¬ 
nary general meeting, and extraordinary general meetings shall also be con¬ 
vened on such requisition, or, in default, may be convened by such requi- 
sitionists, as provided by section 114 of the Act. If at any time t ere 
not within the United Kingdom sufficient directors capable of acting to 
form a quorum, any director or any two members or the company m y 
convene an extraordinary general meeting in the same manner as near y 
as possible as that in which meetings may be convened by the directors. 


Notice of General Meetings. 

42. Subject to the provisions of section 117 (2) of the Act relating to 
special resolutions, seven days' notice at the least (exclusive o V 

which the notice is served or deemed to be served, but inclusive of the dy 

for which notice is given) specifying the place, the day, an e 

meeting and, in case of special business, the general nature o , 

shall be given in manner hereinafter mentioned, or in sue o d 

if any, as may be prescribed by the company in genera g, . 

persons as are, under the regulations of the company, en l m4 . m bers 
such notices from the company ; but with the consent o a ^e 

entitled to receive notice of some particular meeting, that members 

convened by such shorter notice and in such manner as 
may think fit. 
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43. The accidental omission to give notice of a meeting to, or the non- 
receipt of notice of a meeting by, any member shall not invalidate the 
proceedings at any meeting. 


1 


Proceedings at General Meetings. 

44. All business shall be deemed special that is transacted at an extra¬ 
ordinary meeting, and all that is transacted at an ordinary meeting, with 
the exception of sanctioning a dividend, the consideration of the accounts, 
balance sheets, and the ordinary report of the directors and auditors, the 
election of directors and other officers in the place of those retiring by 
rotation, and the fixing of the remuneration of the auditors. 

45. No business shall be transacted at any general meeting unless a 

quorum of members is present at the time when the meeting proceeds to 
business ; save as herein otherwise provided, three members personally 
present shall be a quorum. 7 

46. If within half an hour from the time appointed for the meeting a 

13 K 0 n P u reS J nt ’ i th j ™ eetlng > if , convened upon the requisition of 
members, shall be dissolved ; in any other case it shall stand adjourned to 

! daV m the neXt Week ’ at the same time and P lace > a od, if at the 

adjourned meeting a quorum is not present within half an hour from the 

time appointed for the meeting the members present shall be a quorum. 

47. The chairman, if any, of the board of directors shall preside as 

chairman at every general meeting of the company. P 

49. The chairman may, with the consent of any meeting at which a 

ffiaKzssj-jsi 

shall be decided 6 on^a showHof VanS 1 ^ 10 ? PUt t0 tl }f VOte of the meeting 
declaration of the result of rhc h ° d r u v" _? p ° d is (before or on the 
three members meZnt inT^rl^ °l ^ hands) demanded by at least 
member or two members ° T * ^ ? roxy f nt itled to vote or by one 

those two member Aether h'old 6 not^ess Tha^lS * 

up capital of the comnanv onH , less *“ an 15 per cent, of the paid- 

tion by the chairman that’a r/ , n J? ss a , pod 18 80 demanded, a declara- 

carried; or carried unanimn.fslv ?* olu '* >n ha3 > ? 8 bow of hands, been 

an entry to that effect in th/h^Y^r u particLdar majority, or lost, and 

shall be conclusive evidence ofrhc fa th . e , proceedin 8 s °* the company, 
proportion of the votes recorded^/ ’ Wl ? OUt proof of the ™mber or 

c| T r ,, ***** r f COrdcd ln favour of, or against, that resolution. 

chairman directs S and^ the^resnlr ^ in sucb manner as the 

solution of the meeting at which the°3wSdetanded^™^ t0 ** ^ ^ 

on a polirth^chaiTman^Dhe m U 7 of votes , 'whether on a show of hands or 

place or at whichth.Doll i?®? 1 ” 8 a J show of hand « takes 

casting vote. P emanded, shall be entitled to a second or 

adjournment, shaU a be e faken h forrhwirh n ° a* chairn J an * on a question of 

question shall be taken at such time m rh’ "h P ° de ^ an ded on any other 

*en at such time as the chairman of the meeting directs. 


Votes of members. 


54. On a 


show of hands every member present in person shall have 
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one vote. On a poll every member shall have one vote for each share of 
which he is the holder. 

55. In the case of joint holders the vote of the senior who tenders a 
vote, whether in person or by proxy, shall be accepted to the exclusion of 
the votes of the other joint holders ; and for this purpose seniority shall be 
determined by the order in which the names stand in the register of 
members. 

56. A member of unsound mind, or in respect of whom an order has 
been made by any Court having jurisdiction in lunacy, may vote, whether 
on a show of hands or on a poll, by his committee, curator bonis, or other 
person in the nature of a committee or curator bonis appointed by that 
Court, and any such committee, curator bonis, or other person may, on a 
poll, vote by proxy. 

57. No member shall be entitled to vote at any general meeting unless 
all calls or other sums presently payable by him in respect of shares in the 
company have been paid. 

58. On a poll votes may be given either personally or by proxy. 

59. The instrument appointing a proxy shall be in writing under the 
hand of the appointor or of his attorney duly authorised in writing, or, if 
the appointor is a corporation, either under seal, or under the hand of an 
officer or attorney duly authorised. A proxy need not be a member of the 
company. 

60. The instrument appointing a proxy and the power of attorney or 
other authority, if any, under which it is signed or a notarially certified 
copy of that power or authority shall be deposited at the registered office of 
the company not less than forty-eight hours before the time for holding 
the meeting or adjourned meeting, at which the person named in the ins¬ 
trument proposes to vote, and in default the instrument of proxy shall not 
be treated as valid. 

61. An instrument appointing a proxy may be in the following form, or 
any other form which the directors shall approve :— 

-Company, Limited. 

‘I,-, of-, in the county of-, being a member of the-Com¬ 
pany, Limited, hereby appoint-, of-, as my proxy, to vote 

for me and on my behalf at the [ordinary or extraordinary, as the 
case may be] general meeting of the company to be held on the 
-day of-, and at any adjournment thereof.” 

Signed this-day of-. 

62. The instrument appointing a proxy shall be deemed to confer 
authority to demand or join in demanding a poll. 

Corporations acting by Representatives at Meetings . 

63. Any corporation which is a member of the company may by resolu¬ 
tion of its directors or other governing body authorise such person as it 
thinks fit to act as its representative at any meeting of the company or 
of any class of members of the company, and the person so authorised 
shall be entitled to exercise the same powers on behalf of the corporation 
which he represents as that corporation could exercise if it were an 
individual member of the company. 

Directors. 

64. The number of the directors and the names of the first directors 
shall be determined in writing by a majority of the subscribers of the 
memorandum of association. 

65. The remuneration of the directors shall from time to time be deter¬ 
mined by the company in general meeting. 

66. The qualification of a director shall be the holding of at least one 
share in the company. 

Powers and Duties of Directors. 

67. The business of the company shall be managed by the directors, 
who may pay all expenses incurred in getting up and registering the 
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u ma v. exerc * s ® a ^ such powers of the company, as are not 
general meeting Y suhi 6 ® rtlcles » r l f q . uired to be exercised by the company in 

to rhp ee . g ’ r JeC u’ ^ evertb eless, to any regulation of these articles. 

si°teat AC V and t0 SUch “B-latton-, being not incon-’ 

t u. 1 C a ‘° esaid regulations or provisions, as may be prescribed by 

in Pa i ny m ^ enera u 1 ™ eetin g ; but no regulation made by the company 

woukkh^wc* ^ ee ^ ln ^.. j ba 1 invalidate any prior act of the directors which 
would have been valid if that regulation had not been made. 

.. Tfc e di if Ctor ? may from time to time appoint one or more of their 

suchremiinpr° a K Ce u 8 direct ° r or manager for such term and at 

such remuneration (whether by way of salary, or commission, or participa- 

kinkT S °H ParCly in ° neWay and P a «lY in another) as they may 
hJ ,iu- ’ d a . dlrector 80 appointed shall not, while holding that office 
be subject t° retirement by rotation, or taken into account in determining 
the rotation or retirement of directors ; but his appointment shall bf 
jV je r Ct t0 d ^ te J' m i nat ion ipso facto if he ceases from any cause to be a 

th/kffT’ lf the com P an V in general meeting resolve that his tenure of 

the office of managing director or manager be determined. 

Wr^ amOU ?u th f time being remaining undischarged of moneys 

wiseTh e a C nhJT d ^ thc r d T Ct ° TS for the Proses of tbe company “othS 
wise than by the issue of share capita!) shall not at any time exceed th*» 

mgeneralm^edng ° f * he COmpany without th <= of the company 

th™purpo 3 e e- reCt0rS Shal ' CaU3e minutes to be made in books provided for 

(a) Of all appointments of officers made by the directors ; 

(b) Of the names of the directors present at each meeting of the director«T 

and of any committee of the directors ; 8 directors 

lcl 

dii.r/'jhir.s'hr,™: ,*„■ /MssyS fol's" of 

The Seal. 

except by h th:\ a ith1rity%f C rr?so n iution of ihch^ f ° any ln9 « ura -t 

presence of a director J? C of the board of directors, and in the 

directors may appoint for the ^nurnos^T ° ther Pe ™ n as th ' 

tary or other person as aforesaid shall sian ° dlrector and tbe secre- 

seal of the company is so affixed m which 

Disqualification of Directors . 

The office of director shall be vacated, if the director— 
ceases to be a director by virtue of section 141 of the Act • or 

othet U office e oSt in general meeti ^ holda “V 

director or manager; or def ““ C ° mpany except that of managing 

becomes bankrupt ; or 

becomes prohibited from being a director k*, * , 

made under section 217 or 275 of the Act?or b reason of an V ord « 

is found lunatic or becomes of unsound mind ; or 
resigns his office by notice in writing to the company ; or 

Provid^d^iiow°^ el " 1 ^h^^^H°^^ r °^ ta ” V '™ a ” lt ^ a ^ : °^ ,t *^ bC * b ** t ^° r " P * n<y ' m ^ ,any 

£ b “ e Act c X d t 

matter arising thereout, and if he Soes so volet ySS notTetoumed! 


72. 

(a) 

(b) 


(c) 

( d ) 

(e) 

(0 

(g) 
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Rotation of Directors. 

73. At the first ordinary general meeting of the company the whole 
of the directors shall retire from office, and at the ordinary general meet¬ 
ing in every subsequent year one-third of the directors for the time being, 
or if their number is not three or a multiple of three, then the number 
nearest one-third, shall retire from office. 


1791 


74. The directors to retire in every year shall be those who have been 
longest in office since their last election, but as between persons who 
became directors on the same day those to retire shall (unless they other¬ 
wise agree among themselves) be determined by lot. 


[SO] 75. A retiring director shall be eligible for re-election. 

[81]&[82] 76. The company at the general meeting at which a director retires 
in manner aforesaid may fill up the vacated office by electing a person 
thereto and in default the retiring director shall be deemed to have been 
re-elected unless at such meeting it is resolved not to fill up such vacated 
office. 


[83J 77- The company may from time to time in general meeting increase 

or reduce the number of directors, and may also determine in what rota¬ 
tion the increased or reduced number is to go out of office. 

[841 78. Any casual vacancy occurring in the board of directors may be 

filled up by the directors, but the person so chosen shall be subject to 
retirement at the same time as if he had become a director on the day on 
which the director in whose place he is appointed was last elected a 

director. 


[851 79. The directors shall have power at any time, and from time to time, 

to appoint a person as an additional director who shall retire from office 
at the next following ordinary general meeting, but shall be eligible for 
election by the company at that meeting as an additional director. 

[861 80. The company may by extraordinary resolution remove any director 

before the expiration of his period of office, and may by an ordinary re¬ 
solution appoint another person in his stead ; the person so appointed 
shall be subject to retirement at the same time as if he had become a 
director on the day on which the director in whose place he is appointed 
was last elected a director. 


Proceedings of Directors. 

[871 81. The directors may meet together for the despatch of business, 

adjourn, and otherwise regulate their meetings, as they think fit. Questions 
arising at any meeting shall be decided by a majority of votes. In case 
of an equality of votes the chairman shall have a second or casting vote. 
A director may, and the secretary on the requisition of a director shall, at 
any time summon a meeting of the directors. 

[881 82. The quorum necessary for the transaction of the business of the 

directors may be fixed by the directors, and unless so fixed shall when the 
number of directors exceeds three be three, and when the number o 
directors does not exceed three, be two. 

[89] 83. The continuing directors may act notwithstanding any vacancy in 
their body, but, if and so long as their number is reduced below t e 
number fixed by or pursuant to the regulations of the company as t e 
necessary quorum of directors, the continuing directors may act * or t c 
purpose of increasing the number of directors to that number, or or sum¬ 
moning a general meeting of the company, but for no other purpose. 

[90] 84. The directors may elect a chairman of their meetings and determine 
the period for which he is to hold office ; but if no such chairman is e ecte , 
or if at any meeting the chairman is not present within five minutes a 
the time appointed for holding the same, the directors present may cnoos 
one of their number to be chairman of the meeting. 

[9l\ 85. The directors may delegate any of their powers to committees con- 

sisting of such member or members of their body as they think , Y 
r ■< committee so formed shall in the exercise of the powers so delega e 
form to any regulations that may be imposed on it by the directors. 
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86. A committee may elect a chairman of its meetings ; if no such 
chairman is elected, or if at any meeting the chairman is not present 
within five minutes after the time appointed for holding the same, the 

members present may choose one of their number to be chairman of the 
meeting. 

87. A committee may meet and adjourn as it thinks proper. Questions 
arising at any meeting shall be determined by a majority of votes of the 

members present, and in case of an equaility of votes the chairman shall 
have a second or casting vote. 

88. All acts done by any meeting of the directors or of a committee of 
directors, or by any person acting as a director, shall, notwithstanding that 
it be afterwards discovered that there was some defect in the appointment 
of any such director or person acting as aforesaid, or that they or any of 
them were disqualified, be as valid as if every such person had been duly 
appointed and was qualified to be a director. 


Dividends and Reserve. 

,. 89 * ? om Pany in general meeting may declare dividends, but no 

dividend shall exceed the amount recommended by the directors. 

. 90 \ Tbe directors may from time to time pay to the members such 
interim dividends as appear to the directors to be justified by the profits 
or the company. 

91. No dividend shall be paid otherwise then out of profits. 

92. Subject to the rights of persons, if any, entitled to shares with 
special rights as to dividends, all dividends shall be declared and paid 

according to the amounts paid on the shares, but if and so long as nothing 

is paid up on any of the shares in the company dividends may be declared 
and paid according to the amounts of the shares. No amount paid on a 
share in advance of calls shall, while carrying interest, be treated for the 
purposes of this article as paid on the share. 

out' of T tt irnf« r rf?K y ’ bef ° re rec °mmending any dividend, set aside 
out otthe profits of the company such sums as they think proper as a 

reserve or reserves which shall, at the discretion of the directors, be appli- 
n?hl/ mg con f- In fncie9, or for equalizing dividends, or for any 
annhed7 A wh u h 7* P rofit3 of the company may be properly 
emo ovLd fn th^h! app ' ,c f tion m ay, « the like discretion, either be 
mentWothir bu3me33 of the company or be investedinsuchinvest- 

W dme tWnk fil? Hare9 ° f thC C ° mpany) 33 the director3 m ay from time 

several p ers °ns are registered as joint holders of any share anv 

■"> ■* wd '” d » 

cost to A th y e rcpiftpri be pS i id L by cheque or warrant sent through the 

or in the case of ° f tHe mernber or P en ™ entitled thereto 

gistered address or ro h K oIder3 to an V °ne of such joint holders at his re- 

person entitled nr In h h P t rS ?^ and , 3Uch address 33 the member or 

person entitled or such joint holders as the case may be may direct Everv 

trwhtmTtisTntor to S th aU ^ ma ? E * he o'rd^ofthe perso'Z 

persorTentitled^r suclTjo^nt^ohlers as^he^s^eTaaTh^ 11 nmy direct! 60 "^ 6 * “ 

96. No dividend shall bear interest against the company. 

Accounts. 

wkh respect t^— Ct ° r9 ShaI1 CaUse proper books of account to be kept 

m^ S j^^s^ct 1 ©^ vdbielT thuT rece^p^ and^ex^s^kure^ak^^ac^ ** 

All sales and purchases of goods by the company ; and 
The assets and liabilities of the company. 

company ^or a^surh^ff-V, 8000 ^ 1 sba ^ be kept at the registered office of the 



ENGLISH COMPANIES ACT, 1929 


1057 


App. G J 

U05] 


[106] 

[108] 


[109] 


[ 110 ] 


[HI] 


[ 112 ] 

[113] 


[114] 



99. The directors shall from time to time determine whether and to 
what extent and at what times and places and under what conditions or 
regulations the accounts and books of the company or any of them shall 
be open to the inspection of members not being directors, and no member 
(not being a director) shall have any right of inspecting any account or 
book or document of the company except as conferred by statute or 
authorised by the directors or by the company in general meeting. 

100. The directors shall from time to time in accordance with section 
123 of the Act, cause to be prepared and to be laid before the company 
in general meeting such profit and loss accounts, balance sheets and 
reports as are referred to in that section. 

101. A copy of every balance sheet (including every document required 
by law to be annexed thereto) which is to be laid before the company in 
general meeting together with a copy of the Auditors’ report shall not 
less than seven days before the date of the meeting be sent to all persons 
entitled to receive notices of general meetings of the company. 


Audit. 

102. Auditors shall be appointed and their duties regulated in accord¬ 
ance with sections 132, 133 and 134 of the Act. 

Notices. 

103. A notice may be given by the company to any member either 
personally or by sending it by post to him to his registered address, or 
(if he has no registered address within the United Kingdom) to the address, 
if any, within the United Kingdom supplied by him to the company for 
the giving of notices to him. 

Where a notice is sent by post, service of the notice shall be deemed to 
be effected by properly addressing, prepaying, and posting a letter 
containing the notice and to have been effected in the case of a notice of a 
meeting at the expiration of 24 hours after the letter containing the same 
is posted, and in any other case at the time at which the letter would be 
delivered in the ordinary course of post. 

104* If a member has no registered address within United Kingdom 
and has not supplied to the company an address within the United 
Kingdom for the giving of notice to him, a notice addressed to him and 
advertised in a newspaper circulating in the neighbourhood of the registered 
office of the company, shall be deemed to be duly given to him at noon on 
the day on which the advertisement appears. 

105. A notice may be given by the company to the joint holders of a 
share by giving the notice to the joint holder named first in the register o 
members in respect of the share. 

106. A notice may be given by the company to the persons entitled to 
a share in consequence of the death or bankruptcy of a member y ser * 

if through the post in a prepaid letter addressed to them by name, or by 
the title of representatives of the deceased, or trustee of t e a P » 
by any like description, at the address, if any, within the United Kingdom 

supplied for the purpose by the persons claiming to e 8 , : n ’ anv 

(until such an address has been so supplied) by , , or bank- 

manner in which the same might have been given if 

ruptcy had not occurred. 

107* Notice of every general meeting shall be given ™ who 

hereinbefore authorised to (a) every member except * ^ not 

(having no registered address within the 

supplied to the company an address within th on entitled to a 

giving of notice to them, and also to (b) eve y P ^ a member, who, 
share in consequence of the death or hank p y receivc notice of the 

but for his death or bankruptcy, would be emitl . notices of general 

meeting. No other persons shall be entitled to receive no 

meetings. 
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Form of Memorandum of Association of a Company Limited by Shares 


Sections 
11 and 
379. 


1st. The name of the company is “The Eastern Steam Packet Company, 
Limited.” 

2nd. The registered office of the company will be situate in England. 


3rd. The objects for which the company is established are, “the conveyance 
of passengers and goods in ships or boats between such places as the company may from 
time to time determine, and the doing all such other things as are incidental or condu¬ 
cive to the attainment of the above object.” 


4th. The liability of the members is limited. 

5th. The share capital of the company is two hundred thousand pounds, divided 
into one thousand shares of two hundred pounds each. 


We, the several persons whose names and addresses are subscribed, are desirous 
of being formed into a company, in pursuance of this memorandum of association, and 
we respectively agree to take the number of shares in the capital of the company set 
opposite our respective names. 


• 

Names, Addresses and Descriptions of Subscribers. 

Numbers of shares 
taken by 
each Subscriber. 

“1. Jhon Jones, of-, in the county of-, merchant... 

200 

“2. John Smith, of-, in the county of- „ 

25 

“3. Thomas Green, of-, in the county of- „ 

30 

“4. John Thompson, of-, in the county of-,, 

40 

“5. Caleb White, of-, in the county of-„ 

15 

“6. Andrew Brown, of-, in the county of-„ 

5 

“7. Caesar White, of-, in the county of-„ 

10 

Total shares taken. 

325” 


Dated the-day of-19—. 


Witness to the above signatures, 

A. B., No. 13, Hute Street, Clerkenwell, London. 


Sections 
11 and 
379. 


1st. 

2nd 

3rd. 


TABLE C. 

Form of Memorandum and Articles of Association of a Company 
limited by Guarantee, and not having a Share Capital. 

Memorandum of Association. 

The name of the Company is “The Kent School Association, Limited.” 

The registered office of the company will be situate in England. 

r i IJ 16 ° bject9 *; be com Pany is established are the carrying on a school 

^ oing . SUC ^ ot ^ er things as are incidental or 
conducive to the attainment of the above object* 

4th. The liability of the members is limited. 

__ mem ^ er of the company undertakes to contribute to the assets of the 

^ C event of its being wound up while he is a member, or within one year 
K ° r P ay ^ ent: the debts and liabilities of the company contracted before he 

d ^r, an ? tbe costs ’. char g«. and expenses of winding up, and the 

f ie nghts of the contributories among themselves, such amount as may be 
required not exceeding ten pounds. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
rormea into a company, in pursuance of this memorandum of association. 
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and Descriptions of Subscribers. 

«1. John Jones, of-, in the county of-, schoolmaster. 

“2. John Smith, of-, in the county of——, 

”3. Thomas Green, of-, in the county of , „ 

“4. John Thompson, of-, in the county of-, „ 

“5. Caleb White, of-, in the county of——, 

“6 Andrew Brown, of-, in the county of , >• 

“7. Caesar White, of-, in the county of-, 

Dated the-day of-19—. 

Witness to the above signatures, 

A. B., No. 13, Hute Street, Clerkenwell, London. 


Appf <3 1 ENGLISH 

Names, Addresses, 


Articles of Association to accompany preceding 
Memorandum of Association. 

Preliminary. 

1. In these regulations :— 

The Act means the Companies Act, 1929. 

When any provision of the Act is referred to the reference is to such provision as 
modified by any statute for the time being in force. 

Unless the context otherwise requires, expressions defined in the Act or any 
statutory modification thereof in force at the date at whlch n t ^f ne r ? gU 
become binding on the company, shall have the meanings so defined. 

Members. 

2. The number of members with which the company ^ registered 

is 500, but the directors may from time to time register an increase of mem • 

3. The subscribers to the memorandum of association and wic ot er persons a 
the directors shall admit to membership shall be members of the company. 

General Meetings. 

4. The first general meeting shall be held at such time, ^^mpany^*‘"nd « 

such place, as the directors may determine. .. ^ t 

5. A general meeting shall be held once in_ every j^^precedfng general meeting) 

being more than fifteen months after the holding of t „ or default, at 

and place as may be prescribed by the company in gen at y c f the company’s 

such time in the third month following that in w Jy c *\ , anDO i n t. In default of a 

incorporation occurs, and at such place as the directors shall sppomt. m e ^ 
general meeting being so held, a general meeting sha 1 be heW m me ^ a3 
following, and may be convened by any two members in the same man 
possible as that in which meetings are to be convened by , 

6. The above-mentioned general meetings shall be called ordinary general meetings, 

all other general meetings shall be called extraordinary gene 0 ,> n -. r al 

7. The directors may, whenever they think fit ^^nvened on^uchrequisition, 

meeting, and extraordinary general meetings shall also , , . sect i on H4 of the 

Or, in default, may be convened by such requisitiomsts, as , sufficient directors 

Act. If at iny time there are not within the United ^^omsuffacient 

capable of acting to form a quorum, any director or any nearly as possible 

may convene an extraordinary general meeting in the same manner as nearly P 

aa that in which meetings may be convened by the directors* 

• . Notice of General Meetings* j 

: 8. Subject to the provisions of section 117 (2) of the .Aj* J^ich'the^otice is served 

tloy, seven days’ notice at the least (exclusive of the ay_ given ) specifying the 

or deemed to be served, but inclusive of the dav for wh c . business, the general 

Place, the day, and the hour of meeting and, in CaSe ^L m e ntioned, or in such other 
nature of that business shall be given in manner hereina te era i meeting, to- such 

manner. If any, as may be prescribed by the company g ce i ve suc h notices from 

Persons as are, under the regulations of the company, enti , i to receive notice of 

the company ; but with the consent of all the members entitled to rece 
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some particular meeting, that meeting may be convened by such shorter notice and in 
such manner as those members may think fit. * 

9. The accidental omission to give notice of a meeting to, or the non-receipt of 
notice of a meeting by, any member shall not invalidate the proceeding at any meeting. 

Proceedings at General Meetings. 

10. All business shall be deemed special that is transacted at an extraordinary 
meeting and all that is trsnsacted at an ordinary meeting, with the exception of the 
consideration of the accounts, balance sheets, and the ordinary report of the directors 
and auditors, the election of directors and other officers in the place of those retiring by 
rotation, and the fixing of the remuneration of the auditors. 

11. No business shall be transacted at any general meeting unless a quorum of 
members is present at the time when the meeting proceeds to business ; save as herein 
otherwise provided, three members personally present shall be a quorum. 

12. If within half an hour from the time appointed for the meeting a quorum is 
not present, the meeting, if convened upon the requisition of members, shall be dissolv¬ 
ed ; in any other case it shall stand adjourned to the same day in the next week, at the 
same time and place, and if at the adjourned meeting a:quorum is not present within 

half an hour irom the time appointed for the meeting the members present shall be a 
quorum. 

13. The chairman, if any, of the board of directors shall preside as chairman at 
every general meeting of the company. 

14. If there is no such chairman, or if at any meeting he is not present within 
fifteen minutes after the time appointed for holding the meeting or is unwilling to act as 
chairman, the members present shall choose one of their number to be chairman. 

15- The chairman may, with the consent of any meeting at which a quorum is 

present (and shall if so directed by the meeting), adjourn the meeting from time to time 

and from place to place, but no business shall be transacted at any adjourned meeting 

other than the business left unfinished at the meeting from which the adjournment 

ook place. When a meeting is adjourned for ten days or more, notice of the adjourned 

meeting shall be given as in the case of an original meeting. Save as aforesaid it shall 

not be necessary to give any notice of an adjournment or of the business to be transacted 
at an adjourned meeting. 

a •a 1 a‘ At u ny ger J e , ral meting a resolution put to the vote of the meeting shall be 

of the e sh°o« a of hand/, & TaV a P ?“ is (before ° r ° n th <= declaration of the result 
entitled tn vote and eman ded by at least two members present in person or by proxy 

resolution* ha, on u" * P ° ' J 9 T d L emanded . a declaration by the chairman that a 

oart cular 4 1*? W hands ’ been carried . or carried unanimously, or by a 

the comnanv Sil h 1 ^ entr J to that effect in the book of the proceedings of 
IS J;/ be conclusive evidence of the fact, without proof of the number or 
proportion of the votes recorded in favour of, or against, that resolution. 

directs^and the*result^of^l^'nnn^k^ be t 5^ cen in sucb man ner as the chairman 

whichthe poll was demanded. ^ ^ deemed to be the ^solution of the meeting at 

the chairman h of Ci tt^e° rmietdig U a t * w hicd^if 8 * ^ heth f on a 9h ° w of hands or on a poll, 
poll is demanded, shall be entftled to a Londo^ting vote.' P ^ “* Whkh 

ment/shalfbe mkl^Tfonhwith" 'a poUdelnd^ 1 ' 3 '™ 31 '’ °' k on a ^ uestio ? adjourn- 
at such time as the chairman of the meLln^dhecl °“ ° th ' r qUe8ti ° n shaU be taken 

Votes of Members. 

20. Every member shall have one vote. 

any court l^Wn^j^isdL^ion^nl mind ’ or in res P ect of whom an order has been made, 

p oil' b y 'h i s commit'e e" cu r a to r^oni s C r h If ^ G ’ Whet !“ r 8 Sh ° W ?^ “ 

curator bonis appointed by that courf lnd P er9on m the nature of a committee or 
person may, on a poll, vote 7 by proxy ’ d any SUCh committee > curator bonis, or other 

presLw pay^blfby himto the »mpany°hTve bLoTa'd"" 8 ’ meeting U " le33 *“ m ° n ' V3 
23. On a poll votes may be given either personally or by proxy. 
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24. The instrument appointing a proxy shall be in writing under the hand of the 
appointor or of his attorney duly authorised in writing, or, if the appointor is a corpora- 
tion, either under the seal, or under the hand of an officer or attorney so authorised. A 
proxy need not be a member of the company. 

25. The instrument appointing a proxy and the power of attorney or other autho¬ 
rity, if any, under which it is signed or a notarially certified copy of that power or 
authority shall be deposited at the registered office of the company not less than forty- 
eight hours before the time for holding the meeting or adjourned meeting at which the 
person named in the instrument proposes to vote, and in default the instrument of proxy 
shall not be treated as valid. 

26. An instrument appointing a proxy may be in the following form, or any other 
form which the directors shall approve :— 

-Company, Limited. 

“I-* of-» in the county of-, being a member of the-Company, Limited, 

hereby appoint-, of-, as my proxy, to vote for me and on my behalf at the [ordinary 

or extraordinary, as the case may be] general meeting of the company, to be held on 
the -day of-, and at any adjournment thereof.” 

Signed this-day of-. 

27. The instrument appointing a proxy shall be deemed to confer authority to 
demand or join in demanding a poll. 

Corporations acting by Representatives at Meetings. 

28. Any corporation which is a member of the company may by resolution of its 
directors or other governing body authorise such person as it thinks fit to act as its 
representative at any meeting of the company and the person so authorised shall be 
entitled to exercise the same powers on behalf of the corporation which he represents as 
that corporation could exercise if it were an individual member of the company. 

Directors. 

29. The number of directors and the names of the first directors shall be deter¬ 
mined in writing by a majority of the subscribers to the memorandum. 

30. The remuneration of the directors shall from time to time be determined by 
the company in general meeting. 

Powers and Duties of Directors. 

31. The business of the company shall be managed by the directors, who may pay 
all expenses incurred in getting up and registering the company, and may exercise all 
such powers of the company as are not, by the Act, or by these articles, required to be 
exercised by the company in general meeting, subject nevertheless to any regulation of 
these articles, to the provisions of the Act, and to such regulations, being not inconsistent 
with the aforesaid regulations or provisions, as may be prescribed by the company in 
general meeting ; but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid if that regulation 
had not been made. 

32. The directors shall cause minutes to be made in books provided for the 
purpose— 

(a) of all appointments of officers made by the directors ; 

(b) of the names of the directors present at each meeting of the directors 
and of any committee of the directors ; 

(c) of all sesolutions and proceedings at all meetings of the company, and of 
the directors, and of committees of directors ; 

and every director present at any meeting of directors or committee of directors shall sign 
his name in a book to be kept for that purpose. 

The Seal. 

* 

33. The seal of the company shall not be affixed to any instrument except by the 

Authority of a resolution of the board of directors, and in the presence of a director 
and of the secretary or such other person as the directors may appoint for the * J 

and that director and the secretary or other person as aforesaid shall sign every instru 
“lent to which the seal of the company is so affixed in their presence. 
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Disqualification of Directors. 

34- The office of director shali be vacated, if the director— 

(a) without the consent of the company in general meeting holds any other 
office of profit under the company ; or 

(b) becomes bankrupt ; or 

(c) becomes prohibited from being a director by reason of any order made 
under sections 217 or 275 of the Act ; 

(d) is found lunatic or becomes of unsound mind ; or 

(e) resigns his office by notice in writing to the company ; 

(f) is directly or indirectly interested in any contract with the company and 
fails to declare the nature of his interest in manner required by section 149 
of the Act. 


A director shall not vote in respect of any contract in which he is interested or any 
matter arising thereout, and if he does so vote his vote shall not be counted. 

, Rotation of Directors. 

, .. . ^• t t ^ le ordinary general meeting of the company the whole of the directors 

shall retire frorn office, and at the ordinary general meeting in every subsequent year 
one-thud of the directors for the time being, or, if their number is not three or a 
multiple of three, then the number nearest one-third, shall retire from office, 

~ T he directors to retire in every year shall be those who have been longest in 

’® Ir J a9t £ e ,w° n i but betw , een Persons who became directors on the same 
£X t h ° 3e t0 Ctire Sha un eS9 the V otherwise agree among themselves ) be determined 

37. A retiring director shall be eligible for re-election. 

38. The company at the general meeting at which a director retire in manner 

febhng db^to Xll e brdeem h V 3 P T° n and “* default^ 

resolved not Vo fill up‘such vacated office been re ' eleCted Unless at such it is 

.i 39. The company may from time to time in general meeting increase or reduce 

^ ai ' d «? w 

he had become a director on the day on which the direrfor^ 611 ^^ &t V* 6 9 ? me time as ^ 
ed was last elected a director. 7 h dlrector m whose place he is appoint- 

a person addVionVl direcl^XThSll'Si^om Vr ^ t° time ' « ?f potat 

ordinary general meeting, but shall be eligible for election bv rh* r** ^ next , follow ! n 6 
as an additional director. by tbe com Pany at the meeting 


explraidon^f his pVriodVifoffice^ “V mlfb? aTtwyTl T ^ 

person in his stead. The person so appointed sh*?l kl ! k- resolutlo . n appoint another 
time as if he had become a director on the dav or » \ K• k b i? Ct Y° retIr ^ ment at the same 
is appointed was last elected a director. 1C tbe dlrector in whose place he 

Proceedings of Directors. 

otherwise legulfte^hTir meeting*of business, adjourn, and 
shall be decided by a majority of votls Tn case at any meeting 

shall have a second or casting vote. A director mav and J; quallty votes the chairman 
of a director shall, at any time summon a meeting otthediwctow? 7 ^ th ® reqUISlt -° n 

44. The quorum necessary for the transaction nf t-k<» k • t. i j. 

be fixed by the directors, and unless so fixed shall when tht « k” dircctors may 

three, be three and shall, when the number of directow doe. nS v 

ac tu „ „• j- uireccors does not exceed three, be two. 

45. The continuing directors may act notwith*f»ndi™ . , . , , 

but, if and so long as their number is reduced below the nth l Va , c t ncy m their body » 
the regulations of the company as the necessary Quorum by °u P ursuant . to 

directors may act for the purpose of increasing the number of dir^r^ 0 ?’ tb i? contmi {* ng 
or of summoning a general meeting of the company but for^X^po^ 
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' 46. The directors may elect a chairman of their meetings and determine the period 

for which he is to hold office ; but, if no such chairman is elected, or if at any meeting 
the chairman is not present within five minutes after the time appointed for holding 
the same, the directors present may choose one of their number to be chairman of the 

meeting. 

47. The directors may delegate any of their powers to committees consisting of 
such member or members of their body as they think fit ; any committee so formed 

shall, in the exercise of the powers so delegated, conform to any regulations that may 

be imposed on them by the directors. 

i ! 8 ‘ A ..committee may elect a chairman of its meetings ; if no such chairman is 

elected, or it at any meeting the chairman is not present within five minutes after the 
time appointed for holding the same, the members may choose one of their number to 
be chairman of the meeting. 

49. A committee may meet and adjourn as it thinks proper. Questions arising 
at any meeting shall be determined by a majority of votes of the members present, 
and in case of an equality of votes the chairman shall have a second or casting vote. 

50. All acts done by any meeting of the directors or of a committee of directors, 
or by any person acting as a director, shall, notwithstanding that it be afterwards dis- 
covered that there was some defect in the appointment of any such directors or persons 
acting as aforesaid, or that they or any of them were disqualified, be as valid as if every 
such person had been duly appointed and was qualified to be a director. 


Accounts. 

51. The directors shall cause proper books of account to be kept with respect to_ 

All sums of money received and expended by the company and the matter in 
respect of which the receipt and expenditure takes place ; 

All sales and purchases of goods by the company ; and 

The assets and liabilities of the company. 

52. The books of account shall be kept at the registered office of the company, or 
at such other place or places as the directors think fit, and shall always be open to the 
inspection of the directors. 

53. The directors shall from time to time determine whether and to what extent 
and at what times and places and under what conditions or regulations the accounts 
and books of the company or any of them shall be open to the inspection of members 
not being directors, and no member (not being a director) shall have any right of 
inspecting any account or book or document of the company except as conferred by 
statute or authorised by the directors or by the company in general meeting. 

54. The directors shall from time to time in accordance with section 123 of the 

Act, cause to be prepared and to be laid before the company in general meeting such 
profit and loss accounts balance sheets and reports as are referred to in that section. 

55. A copy of every balance sheet (including every document required by law to 
be annexed thereto) which is to be laid before the company in general meeting together 
with a copy of the auditor’s report shall not less than seven days before the date of the 
meeting be sent to all persons entitled to receive notices of general meetings of the 
company. 

Audit. 

56. Auditors shall be appointed and their duties regulated in accordance with 
sections 132, 133, and 134 of the Act. 


1 Notices. 

57. A notice may be given by the company to any member either personally or 
by sending it by post to him to his registered address, or (if he has no registered address 
within the United Kingdom) to the address, if any, within the United Kingdom suppli- 
ed by him to the company for the giving of notices to him. 

Where a notice is sent by post, service of the notice shall be <******* to 
by properly addressing, prepaying, and posting a letter containing , Bame wn _ 

been effected at the expiration of 24 hours after the letter containing the same was 

posted. 

58. If a member has no registered address within theUnited h « 
-not supplied to the company an address within the United Kingdom for the giving of 
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notices to him, a notice addressed to him and advertised in a newspaper circulating in 
the neighbourhood of the registered office of the company, shall be deemed to be duly 
given to him on the day on which the advertisement appears. 

59. Notice of every general meeting shall be given in some manner hereinbefore 
authorised to every member except those members who (having no registered address 
within the United Kingdom) have not supplied to the company an address within the 
United Kingdom for the giving of notices to them. No other persons shall be entitled 
to receive notices of general meetings. 

Names, Addresses, and Descriptions of Subscribers. 

“1. John Jone9, of-, in the county of-, schoolmaster. 

“2. John Smith, of-, in the county of-, „ 

“3. Thomas Green, of-, in the county of-, ,, 

“4. John Thompson, of-, in the county of-, „ 

“5. Caleb White, of-, in the county of-, „ 

“6. Andrew Brown, of-, in the county of-, „ 

“7. Caesar White, of-, in the county of-, 

Dated the—day of—, 19—. 

Witness to the above signatures, 

A. B., No. 20, Bond Street, London. 

Sections 11 TABLE D. 

and 379. 

Memorandum and Articles of Association of a Company Limited bv 

Guarantee, and having a Share Capital. 

Memorandum of Association. 

1st. The name of the company is “The Highland Hotel Company, Limited.” 

2nd. The registered office of the company will be situate in Scotland. 

.U' J . he ‘? b > e , cts ,'° c r ‘t^e company is estabiished are “the facilitating travel- 

ll ^ A? th u Hl S hlands Scotland b y prodding hotels and conveyances by sea and bv 

incidental ot conducive to Z aEtaVnment ^f the above ob^ct ” ^ thl " g9 89 816 

4th. The liability of the members is limited. 

company^in^the^venTof^ts^being < woim<fup*vHtlh^he is° 3 Z^LToZ^^ ° f ^ 

and for the adjustment of the rights of the’ contrib.^ 60 ^ 8 ° ( Wlnd,n 8 U P th e same 
amount as may be required, not exceeding twenty pound!' 168 am ° ng8t thems elves, such 

pounds h div7de e dtto e five^housand^harcsTf^ne hundreTpoundl e fi a V c e h hUndred th ° USand 

We ' th foSTedte compaTy ’^ Circus of being 

respectively agree to take the number of shares'ta°'"he^aDittl of' °t mi0n ’ 8 " d We 
opposite our respective names. tne capltal of the company set 


Names, Addresses, and Descriptions of Subscribers. 


“ 1 . 

“ 2 . 

“3. 

“4. 

“5. 

“ 6 . 

“7. 


John Jones, of- , in the county of-, merchant 

jbhn Smith, of , in the county of- 

Thomas Green, of—, i n the county of- ” 

n iu T w/°u mpSOn r’ of ~~> in county of-” 

Caleb White, of , in the county of-” 

Andrew Brown °f-—, in the cou » 

Caesar White of-, in the county of_’ ” 


Total shares taken 


Dated the—day of—, 19—. 

^A tn D SS x? a hove signatures, 

A. B., No. 13, Hute Street, Clerkenwell, London. 


Number of Shares 
taken by 
each Subscriber. 

200 

25 

30 

40 

15 

5 

10 

325” 
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’ Articles of Association to accompany preceding Memorandum of Association. 

1. The Articles of Table A set out in the First Schedule to the Companies Act, 
1929, shall be the articles of association of the company and apply to the company. 

Names, Addresses, and Descriptions of Subscribers. 

“1. John Jones, of--, in the county of-, merchant. 

“2. John Smith, of-, in the county of-, 

“3. Thomas Green, of-•, in the county of-, „ 

“4. John Thompson, of-, in the county of , ,, 

“5. Caleb White, of-, in the county of-, 

“6. Andrew Brown, of-, in the county of , „ 

“7. Caesar White, of-, in the county of-, 

Dated the-day of-, 19-.” 

Witness to the above Signatures, 

A. B., No. 13, Hute Street, Clerkenwell, London. 


Sections 11 
and 379. 


TABLE E. 

Memorandum and Articles of Association of an unlimited Company 

having a Share Capital. 

Memorandum of Association. 

1st. The name of the company is “The Patent Stereotype Company.” 

2nd. The registered office of the company will be situate in England. 

3rd. The objects for which the company is established are “the wor ^ n | * 
patent method of founding and casting stereotype plates, of which 

of London, is the sole patentee, and the doing of all such things as are incidental or 

conductive to the attainment of the above objects. 

We, the several persons whose names are subscribed, are desirous of being 

formed into a company, in pursuance of this memorandum of nv Tet 

respectively agree to take the number of shares in the capital of the company set 

opposite our respective names. ____ 


Names, Addresses, and Descriptions of Subscribers. 


Number of shares taken 
by each Subscriber. 


“1. John Jones, of-, in the county of 

“2. John Smith, of-, in the county of— 

“3. Thomas Green, of-, in the county of- 

“4. John Thompson, of-, in the county of 

“5. Caleb White, of-, in the county of——, 

“6. Andrew Brown, of-, in the county of 

“7. Abel Brown, of-, in the county of , 

Total shares taken 


merchant 


>i 


V 


n 


*> 




)* 


3 

2 

1 

2 

2 

1 

1 


12 ” 


Dated the-day of, 19—. 


Witness to the above signatures, 
A. B., No. 20, Bond Street, London. 


Articles of Association to accompany the preceding Memorandum of Association. 

1. The share capital of the company is two thousand pounds, divided into twenty 
shares of one hundred pounds each. 

2. The company may by special resolution 

(a) increase the share capital by such sum to be divided into shares of such 

amount as the resolution may prescribe , . 

(b) consolidate its shares into shares of a larger amount than its exist 

(c) sub-divide Us shares into shares of a smaller amount than its existing 

shares ; 
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(d) cancel any shares which at the date of the passing of the resolution have 
not been taken or agreed to be taken by any person ; 

(e) reduce its share capital in any way. 

3. The Articles of Table A set out in the First Schedule to the Companies Act, 
1929 (other than Articles 30, 31, 32, 33, 34, 37, and 38) shall be deemed to be incorporated 
with these articles and shall apply to the company. 

Names, Addresses, and Descriptions of Subscribers. 

1. John Jones, of-, in the county of-, merchant. 

2. John Smith, of-, in the county of-, „ 

3. Thomas Green, of-, in the county of-, ,, 

4. John Thompson, of-in the county of-, „ 

5. Caleb White, of-, in the county of-, „ 

6. Andrew Brown, of-, in the county of-, „ 

7. Abel Brown, of-, in the county of-, „ 

Dated the-day of-, 19—. 

Witness to the above signatures, 

A. B., No, 20, Bond Street, London. 


Sections 14 
and 379. 


SECOND SCHEDULE, 

Form of Licence to Hold Lands. 


r° ard Trade her r el ? y l \ Cen r CC the to hold the Iand * hereunder 

described (insert description of lands) [or to hold the lands not exceeding in the whole 
acresj. 

The conditions of this licence are (insert conditions, if any). 


Section 27. 


THIRD SCHEDULE. 

Form of statement in lieu of Prospectus to be delivered to Registrar 
by a Invate Company on becoming a Public Company. 

THE COMPANIES ACT, 1929. 

Com jT7 ment ^ HeU ° f PrOSpeCtUS delivcred for registration by [insert the name of the 
Company] pursuant to section 27 of the Companies Act, 1929. 

Delivered for registration by 

£ - . 


DUidTinto Share Capital ° f Ae Company ’ 


Amount (if any) of above capital which consists 
of redeemable preference shares. 

Jor 3haKS 

r P ,i“3dS,s d * d *“" * 

Amount of shares issued 

Al ‘therewith. ' p^ 'in co^neciion 

Amount of discount, if any, allowed on the issue 
of any shares, or so much thereof as has not 
been written off at the date of the statement 
Unless more than one year has elapsed sin« the 
date on which the Company was entitf.^ . 
commence business Y em tled to 

Amount of preliminary expenses 
Amount paid to any promoter 

Consideration for the payment .... 

If the share capital of the comnanw j- .. 


Shares of £-each. 


ft 


tt 


ft 

ft 


>y 


Shares of £-each. 


Shares. 


£- . 

Name of Promoter. 
Amount £-. 

Consideration:— 
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meetings of the Company conferred by, and 
the rights in respect of capital and dividends 
attached to, the several classes of shares respec¬ 
tively. 

Number and amount of shares and debentures 
•issued within the two years preceding the date 
of this statement as fully or partly paid up 
otherwise than for cash or agreed to be so 
issued at the date of this statement. 

Consideration for the issue of those shares or 
debentures. 

Names and addresses of Vendors of Property (1) 
purchased or acquired by the Company within 
the two years preceding the date of this state¬ 
ment or (2) agreed or proposed to be pur¬ 
chased or acquired by the Company. 

Amount (in cash, shares or debentures) paid or 
payable to each separate vendor. 

Amount paid or payable in cash, shares or deben¬ 
tures for any such property, specifying the 
amount paid or payable for goodwill. 

Dates of, and parties to, every material contract 
(other than contracts entered into in the ordi¬ 
nary course of business or entered into more 
than two years before the delivery of this 
statement). 

Time and place at which the contracts or copies 
thereof may be inspected. 

Names and addresses of the auditors of the 
Company. 

Full particulars of the nature and extent of the 
interest of every director in any property pur¬ 
chased or acquired by the Company within 
the two years preceding the date of this state¬ 
ment or proposed to be purchased or acquired 
by the Company or, where the interest of such 
a director consists in being a partner in a hrm, 
the nature and extent of the interest or t e 
firm, with a statement of all sums paid or 
agreed to be paid to him or to the firm in cas 
or shares, or otherwise, by any person either o 
induce him to become or to qualify him as, 
director, or otherwise for services rendere 
to be rendered to the Company by him or y 
the firm. 


Rates of the dividends (if any) paid by the Com 

pany in respect of each class of shares tn the 

Company in each of the three financial years 

immediately preceding the date of ^ 

ment or since the incorporation of the tom 
pany whichever period is the shorter. 

Particulars of the cases in which no• divi^ « n s 
have been paid in respect of any class 

shares in any of these years. ^ 

If any of the unissued shares or de ^f “^business 
be applied in the purchase by 

the amount, as certified by ^ a ve been 

whom the accounts of the b business in 

audited, of the net profits o nan cial years 
respect’of each of the^ th ™ ^ tMs s'tate- 
immediately preceding the a business 

ment, provided that in the case ot a 


1. -share of £-fully paid. 

2. -shares upon which £- 

per share credited as paid. 


3. -debenture £- 

4. Consideration:— 


Total purchase price £ 

Cash.£- 

Shares .£— 

Debentures—£- 


Goodwill.£ 
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which has been carried on for less than three 
years and the accounts of which have only 
been made up in respect of two years or one 
year the above requirement shall have effect 
as if references to two years or one year, as 
the case may be, were substitued for refer¬ 
ences to three years, and in any such case the 
statement shall say how long the business to 
be acquired has been carried on. 


11 clo Utcil LdL 11CU ULU 

(Signatures of the persons above-named as directors or proposed directors or 
of their agents authorised in writing.) _ 

Date t _* 

m y ot t'~ l" th u S ^ he ex P r ession “vendor” includes a vendor as defined in Part 

111. of the Fourth Schedule to this Act, and the expression “financial year” has the 
meaning assigned to it in that Part of the said Schedule. 


5. 


FOURTH SCHEDULE. 

Sections 35 PART 1. 

and 355. Matters required to be Stated in Prospectus. 

a snsasr s 

director, III any profit S of 't * * 

Where 71 ' u addreSSeS ° f the d ^«™ - Proposed director,. 

Wh re share, are offered to the public for subscription particular, a, to- 

raised™™ .“f Thof' K° the ° pi ‘? ion director,, must be 

any part thereof ,, to be defend • ” ° rde l to provide the sums - or, *. 
the sums, required to be nrnviVh 7°- any ° tber *p ann er, the balance of 
matters :-L q ° be provided ln aspect of each of the following 

which is to be dSrayecf in^whof™^* 7 purcbased or to ke purchased 
issue ; ° e or ln P art out of the proceeds of the 

mission so payable”*? pay . ab * e by tbe com P a ny, and any com- 

subscribe J, ? r of his p^ocur na nr COnsideration of his agreeing to 
for, any shares in the company ; 8 agreeing to procure subscriptions 

rC M^ Ct an ^ ) °^ tfm^foregolng matters S * b ° rrowed by the company in 

(d) working capital ; and ’ ~ " 

than out of the proceed^o f the7 9PeCt °A ^ matters aforesaid otherwise 
amounts are to be provided. and the sources ou t of which those 

° f bsequen^offe r*of7h a eacl i shar . e » and » in * e 


6 . 


case of a second or subsequent offer" oftha7^u alIotment on each share, and, in the 

e ?| C rr R revl ° us a otment made within the tw ’ be an \ ount offered for subscription on 
allotted, and the amount, if any, paid on tt actua11 * 

ding years have been^iiu^orVg^d 3 to bTf de ¥ ntu ( J e 1 s wh >ch within the two prece- 
than in cash and in the latter case the ’ . ' 33 W or Partly paid up otherwise 

either case the consideration for which the t,' nt to which they are so paid up, and in 
are proposed or intended to be issued share3 or debentures have been issued or 

The names and addresses of th j 

by the company, or proposed so to 7e V n?ir°k S ° j 3ny P ro P ert y purchased or acquired 

purchased or acquired, which is to paid for 
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*, rt n v or nartlv out of the proceeds of the issue offered for subscription by the 
Wh °iJrrns or the purchase or acquisition of which has not been completed at the date 
of^issue of the prospectus and the amount payable in cash, shares, or debentures, to the 
vendor and where there is more than one separate vendor, or the company is a sub¬ 
purchaser, the amount so payable to each vendor. 

9 The amount, if any, paid or payable as purchase money in cash, shares, or 
debentures, for any such property as aforesaid, specifying the amount, if any, payable 

for goodwill. 

in The amount, if any, paid within the two preceding years, or payable, as 
mmidon (but not including commission to sub-underwriters) for subscribing or agree- 
SHS 1X«ibe, n or procuring or agreeing to procure subscriptions, for any shares in, 

or debentures of, the company, or the rate of any such commission. 

11. The amount or estimated amount of preliminary expenses. 

12 The amount paid within the two preceding years or intended to be paid to any 
promoter, and the consideration for any such payment. 

13 The dates of and parties to every material contract, not being a contract 

entered inm in the ordinary course of the business earned on or intended to be earned 
entered into in me orui * ct entered into more than two years before the date of 

fasue of the prospectus, and a reasonable rime and place at which any such matenal 
contract or a copy thereof may be inspected. 

14. The names and addresses of the auditors, if any, of the company. 

15 Full particulars of the nature and extent of the interest if any, of every director 

extent of the interest of the firm, with a statement of all sums paid or agreed ^ be paid 

by the firm in connection with the promotion or formation of the compa y. 

16. If the prospectus invites the public to subscribe for shares in the company and 

wtii^ ar at C rne^ings^f ^Tc^^pa^r.^ conf^r^^y!^rid^he rights ?n respect of capital and 

dividends attached to, the several classes of shares respectively. 

17 In the case of a company which has been carrying on business, or of a business 

which has been carried on for less than three yearthe engt o tim ^ be,"has been 
the business of the company or the business to be acquired, as me case m y , 

carried on. 

PART II. 

Reports to be set out in Prospectus. 

=h,^= s,x £3?VE 

company inspect of each of the said 

h«*rs ^ 

before the issue of the prospectus, containing a statemen o 
debentures tVTut £ in 

Mine a ,a e in y oTL',h "eats immediately preceding the 

issue of the prospectus. 

PART HI. 

Provisions applying to Parts I. and II. of Schedule. 

1. The provisions of this Schedule with respect to the ^H^ions and^ddresses of 
fication, remuneration and interest of directors, the names, es P r . preliminary 

directors or proposed directors, and the amount of estimated amount of the preiimi 
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expenses, shall not apply in the case of a prospectus issued more than two years after 
the date at which the company is entitled to commence business. 

2. Every person shall for the purposes of this Schedule be deemed to be a vendor 
who has entered into any contract, absolute or conditional, for the sale or purchase, or 
for any option of purchase, of any property to be acquired by the company, in any 
case where— 

(a) the purchase money is not fully paid at the ^ate of the issue of the 
prospectus; 

(b) the purchase money is to be paid or satisfied wholly or in part out of 
the proceeds of the issue offered for subscription by the prospectus; 

(c) the contract depends for its validity or fulfilment on the result of 
that issue. 

3. Where any property to be acquired by the company is to be taken on lease, this 
Schedule shall have effect as if the expression “vendor” included the lessor, and the 
expression “purchase money” included the consideration for the lease, and the expression 
“sub-purchaser” included a sub-lessee. 

4. For the purposes of paragraph 8 part I. of this Schedule where the vendors 
or any of them are a firm, the members of the firm shall not be treated as separate 
vendors. 

5. If in the case of a company which has been carrying on business, or of a 
business which has been carried on for less than three years, the accounts of the com¬ 
pany or business have only been made up in respect of two years or one year, Part II. 
of this Schedule shall have effect as if references to two years or one year, as the case 
may be, were substituted for references to three years. 

6.. The expression “financial year” in Part II. of this Schedule means the year in 
respectjof which the accounts of the company or of the business, as the case may be, are 
made^ip, ^and where by reason of any alteration of the date on which the financial year 
of the company or business terminates the accounts of the company or business have 
been made up for a period greater or less than a year, that greater or less period shall 
for the purpose of the said Part of this Schedule be deemed to be a financial year. 


Section40. FIFTH SCHEDULE. 


Form of Statement lieu of Prospectus to be delivered to Registrar by a company u/hich 
does not issue a Prospectus or which does not go to Allotment on a Prospectus 
issued. 


THE COMPANIES ACT, 1929. 

Statement in lieu of Prospectus delivered for registration by [insert the name of 
the company] pursuant to section 40 of the Companies Act, 1929. 

Delivered for registration by 


The nominal share capital of the company. 
Divided into. 


Shares of £-£ each. 




« >1 


Amount (if any) of above capital which consists 
of redeemable preference shares. 

The date on or before which these shares are, or 
are liable, to be redeemed. 

Names, descriptions and addresses of directors or 
proposed directors. 

If the share capital of the Company is divided 
into different classes of shares, the right of 
voting at meetings of the Company conferred 
by, and the rights in respect of capital and 
dividends attached to, the several classes of 
shares respectively. 

Number and amount of shares and debentures 
agreed to be issued as fully or partly paid up 
otherwise than in cash. 

The consideration for the intended issue of those 
shares and debentures. 


99 99 |9 

Shares of £-each. 


1. -Shares of £-fully paid. 

2. -Shares upon which £- 

per share credited as paid. 

3. -debenture 

£ - . 

4. Consideration:— 


X 
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Names and addresses of vendors of property pur¬ 
chased or acquired, or proposed to be purchas¬ 
ed or acquired by the Company. 

Amount (in cash, shares, or debentures) payable 
to each separate vendor. 

Amount (if any) paid or payable (in cash or 
shares or debentures) for any such property, 
specifying amount (if any) paid or payable tor 

goodwill. 


Total purchase price £ 


Cash.* 

Shares.£' 

Debentures.£ 


Goodwill.£ 


Amount (if any) paid or payable as commission 
for subscribing or agreeing to subscribe or 
procuring or agreeing to procure subscriptions 
for any shares or debentures in the Company ; 


or 


Amount paid. 

„ payable, 


Rate of the commission..... 

The number of shares, if any, which persons have 
agreed for a commission to subscribe 

absolutely. 

Estimated amount of preliminary expenses. 

Amount paid or intended to be paid to any pro¬ 
motor. 

Consideration for the payment. 

Dates of, and parties to, every material contract 
(other than contracts entered into in the 
ordinary course of the business intended to be 
carried on by the Company or entered into 
more than two years before the delivery of this 
statement). 

Time and place at which the contracts or copies 
thereof may be inspected. 

Names and addresses of the auditors of the 
Company (if any). 

Full particulars of the nature and extent of the 
interest of every director in the promotion of 
or in the property proposed to be acquired by 
the Company, or, where the interest of such 
a director consists in being a partner in a 
firm, the nature and extent of the interest of 
the firm, with a statement of all sums paid 
or agreed to be paid to him or to the firm 
in cash or shares, or otherwise, by any person 
either to induce him to become, or to qualify 
him as, a director, or otherwise for services 
rendered by him or by the firm in connection 
with the promotion or formation of the 
Company. 

If it is proposed to acquire any business, the 
amount, as certified by the persons by whom 
the accounts of the business have been audi¬ 
ted, of the net profits of the business in respect 
of each of the three financial years immedi¬ 
ately preceding the date of this statement 
provided that in the case of a business which 
has been carried on for less than three years 
and the accounts of which have only been 
made up in respect of two years or one year 
the above requirement shall have effect as if 
references to two years or one year, as the 
case may be, were substituted for references 


Rate per cent 


Name of promoter. 
Amount £-. 

Consideration :— 
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to three years, and in any such case the state¬ 
ment shall say how long the business to be 
acquired has been carried on. 

(Signatures of the persons above-named as directors or proposed 

directors, or of their agents authorized in writing.) -. 

• 

Date -. 

Note .—In this Schedule the expression “vendor” includes a vendor as defined in 
Part III. of the Fourth Schedule to this Act, and the expression “financial year” has 
the meaning assigned to it in that Part of the said Schedule. 


Sections 

los and SIXTH SCHEDULE. 

379. 

Form of Annual Return of a Company having a Share Capital. 

Annual Return of the-Company, Limited made up to the-day of-19— 

{being the fourteenth day after the date of the first or only ordinary general meeting in 

19—). 

The address of the registered office of the company is as follows :— 

Summary of Share Capital and Shares . 

Nominal Share Capital £-divided into* * * § 

Total number of shares taken up* to the-day of-19—being the date of the return 

(which number must agree with the total shown in the list as held by existing 
members)-. 

Number of shares issued subject to payment wholly in cash-. 

Number of shares issued as fully paid up otherwise than in cash-. 

Number of shares issued as partly paid up to the extent of-per share otherwise than 

in cash-. 

fNumber of-shares (if any) issued at a discount-. 

Total amount of discount of the issue of shares which has not been written off at the 
date of this return £-. 

jThere has been called up on each of-shares £-. 

.tThere has been called up on each of-shares £-. 

jThere has been called up on each of-shares £-. 

§Total amount of calls received, including payments on application and allotment £-. 

Total amount (if any) agreed to be considered as paid on-shares which have been 

issued as fully paid up otherwise than in cash £-. 

Total amount (if any) agreed to be considered as paid on-shares which have been 

issued as partly paid up to the extent of—per share otherwise than in cash £—. 

Total amount of calls unpaid £-. 

Total amount of the sums (if any) paid by way of commission in respect of any shares 
or debentures or allowed by way of discount in respect of any debentures since the 
date of the last Return £.-. 

Total number of shares forfeited-. 

Total amount paid (if any) on shares forfeited £-. 

Total amount of shares for which share warrants to bearer are outstanding £-. 

Total amount of share warrants to bearer issued and surrendered respectively since the 
date of the last Return, issued £-, surrendered £-. 

Number of shares comprised in each share warrant to bearer-. 

Total amount of the indebtedness of the Company in respect of all mortgages and 
charges of the kind which are required (or, in the case of a company registered in 
Scotland, which, if the Company had been registered in England, would be 

* Where there are shares of different kinds or amounts (e. g., Preference and 
Ordinary, or 11. and Is.) state the number and nominal values separately. 

+ [f the shares are of different kinds, state them separately. 

i Where various amounts have been called or there are shares of different kinds 
state them separately. 

§ Include what has been received on forfeited as well as on existing shares. 


■shares of £- 
shares of £- 


each. 

each. 
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required) to be registered with the Registrar of Companies under the Companies 

Act, 1929. £-■ 

Copy of last audited Balance Sheet of the Company. 

Note.—Except where the Company is (1) a “Priv.«whEff 
of Section 26 of the Companies Act 1929 or '*/ 2 t >J™^ ce Companies Act, 
has complied with the provisions of Sectto 7 ( ) d by a Director or by the 

1909, this Return must include a written co PY» the i ast balance sheet which 

Manager ^Secretary of the required by law 

has been audited by the Company s audito ( g y Q f t h e auditors thereon 

to be annexed thereto) together with a copy of “port o^ language there 

(certified as aforesaid), and if any such ba £ ligh certified in the prescribed 

must also be annexed to it a translation thereo Eal | nce gheet did not comply with 

manner to be a correct translation. he date tEe au dit with respect to the 

the requirements of the law as in fo ce additions to and corrections in the 

form of balance sheets there, mu9t r ^.i^d to be made in the said balance sheet in order 

-tr r, iMssis ™ <■■•'»» 

so amended must be stated tbereon. 

Private Company. 

Certificate to be given by a Private Company. 

ST 

Company. (Signature)-. 

(State whether Director or Secretary.) 

B. Should the number of members of the Company exceed fifty the following 
certificate is also required : , r rhp Company above fifty consists wholly 

employment to be, members of th e Company._ 


(State whether Director or Secretary.) 

Note.—Banking companies must add a list of all their places of business. 

The Return must be signed at the end by a Director or by the Manager o 

—Company, Limited, at the date of the 


Secretary of the Company. 

Delivered for filing by- 

Particulars of the -[-Directors of the 
Annual Return. 


+The 
present 
Christian 
Name or 
Names and 
Surname. 


Any 

former 
Christian 
Name or 
Names or 
Surname 


Nationality. 


Nationality 

i 

of origin 

Usual 

(if other 

residential 

than the 

address. 

present 

nationality). 


- 1 —---- 



§ Other 
business 
occupation 
if any. 

If none state 
so. 


* In the case of the first Annual Return strike out the words “last Annual Return” 
and substitute therefor the words “Incorporation of the Company. 

t “Director” includes any person who occupies the position of a ^nstr^ctio^ the 
ever name called, and any person in accordance with whose direc 

directors of a Company are accustomed to act. . 

I In the case of a Corporation its corporate name and registered or principa 
office should be shown. 

8 In the case of an individual who has no business occupation, b ^“° lds an J f 
other directorship or directorships, particulars of that directorship or of some one or 

those directorships must be entered. 

135 
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List of Persons holding Shares in the-Company, Limited, on the-day of-, 19 — y 

and of Persons who have held Shares therein at any time since the date of the last 
Return, or (in the case of the first Return) of the incorporation of the Company, 
showing their Names and Addresses, and an Account of the Shares so held. 

N.B.—If the names in this list are not arranged in alphabetical order, an index 
sufficient to enable the name of any person in the list to be readily found must be 
annexed to this list. 


Folio in 
Register 
Ledg r 
contain¬ 
ing par¬ 
ticulars. 

Names, Addresses and 
Occupations. 

Account of Shares. 

Remarks. 

Sur¬ 

name. 

Chris¬ 

tian 

name. 

Ad¬ 

dress. 

Occu¬ 

pation. 

(1) Num¬ 
ber of 
Shares 
heid by 
existing 
Mem¬ 
bers 
at dati 
of Re¬ 
turn .(2) 

(3) Particulars of 
Shares Transferred 
since the date of the 
last Return or (in 
the case of the first 
Return) of the incor¬ 
poration of the Com¬ 
pany, by persons 
who are still Mem¬ 
bers. 

(3) Particulars of 
Shares T ransferred 
since the date of the 
last Return or (in 
the case of the first 
Return) of the incor¬ 
poration of the Com¬ 
pany. by pe sons who 
have ceased to be 
Members. 

Num¬ 
ber. (2) 

Date of 
Regietration 
of Transfer. 

Num¬ 

ber^) 

Date of 
Registration 
of Transfer. 













(Signature.) 

(State whether Director or Manager or Secretary.) 

(1) The aggregate Number of Shares held, and not the Distinctive Numbers, must 
be stated, and the column must be added up throughout so as to make one total to 
agree with that stated in the Summary to have been taken up. 

(2) When the Shares are of different classes these columns may be sub-divided 
so that the number of each class held or transferred may be shown separately. Where 
any Shares have been converted into Stock, the amount of Stock held by each member 
must be shown. 

(3) The date of Registration of each Transfer should be given as well as the 
Number of Shares transferred on each date. The Particulars should be placed opposite 
the name of the Transferor, and not opposite that of the Transferee, but the name of the 
Transferee may be inserted in the “Remarks” column immediately opposite the parti¬ 
culars of each Transfer. 


x 31 . SEVENTH SCHEDULE. 

Form of Statement to be published by Banking and Insurance Companies, 

' J and Deposit, Provident, or Benefit Societies. 

*The share capital of the company is-, divided into-shares of-each. 

The number of shares issued is-. 

Calls to the amount of-pounds per share have been made, under which the 

sum of—pounds has been received. 

The liabilities of the company on the first day of January (or July) were— 

Debts owing to sundry persons by the company. 

On judgment, £-. 

On specialty, £-. 

On notes or bills, £-. 

*If the company has no share capital the portion of the statement relating to capital 
and shares must be omitted. j 
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On simple contracts, £——• 

On estimated liabilities, £-• 

The assets of the company on that day were 

Government securities {stating them]. 

Bills of exchange and promissory notes, £ 

Cash at the bankers, £-• 

Other securities, £-• 


Section 

224. 


EIGHTH SCHEDULE. 

PART I. 

Orders Pronounced in Vacation in Scotland which are to be Final. 


Orders :— 

As to time for proving claims. 

As to the attendance of, and production of documents by, persons indebted to, or 
having pSperty of or information as to the affairs or property of, a company. 

As to meeting for ascertaining wishes of creditors or contnbutones. 

As to summoning meetings of creditors or contributories where a compromise is 

propose t*o ^ examination of witne39es in regard to the property or affairs of a company. 

PART II. 

Orders Pronounced in Vacation in Scotland which are to take effect until 

Reclaiming Note disposed of. 

Orders : — 

Restraining or permiting commencement or continuance of legal procee ings. 
Appointing an official liquidator to fill a vacancy, or appointing ( '* cept * 

vacancy caused by the removal of a liquidator by the court) a liquidator for a wind! g 

up voluntarily or under supervision. , , . 

a law agent. . , 

Requiring the delivery of property or documents to the official liquidator. 

As to the arrest and detention of an absconding contributory and his property. 

Limiting the powers of provisional official liquidators. 

For continuance of winding up under supervision. 


Section 260. NINTH SCHEDULE. 


Provisions which do not apply in the case of a Winding Up subject to 

Supervision of the Court. 

Statement of Companies affairs to be submitted to Official Receiver. 

Report by Official Receiver. 

Power ot Court to appoint Liquidator. 

Appointment and powers of provisional Liquidator. 

Appointment, style, Slc., of Liquidators in English winding up. * 

Provisions where person other than Official Receiver is appointed Liquidator, s. 
Provisions as to Liquidators in Scottish winding up. 

General provisions as to Liquidators. y ' 


s. 

s. 

s. 

s. 


181. 

182. 

183. 

184. 

185. 

186. 

187. 

188. except 

sub-s. (5). 


Exercise and control of Liquidators’ powers in England. 
Books to be kept by Liquidator in English winding up. 
Payments of Liquidator in English winding up into bank. 
Audit of Liquidators’ accounts in English winding up. 


s. 192. 
s. 193. 
s. 194. 
s. 195. 
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Control of Board of Trade over Liquidators in England. s. 196. 

Release of Liquidators in England. s. 197. 

Meeting of creditors and contributories to determine whether com¬ 
mittee of inspection shall be appointed. s. 198. 

Constitution and proceedings of committee of inspection. 3. 199. 

Powers of Board of Trade where no committee of inspection in 

England. s. 200. 

Additional powers of committee of inspection in Scotland. s. 201. 

Appointment in England of special manager. s. 209. 

Power in England to order public examination of promoters, 

directors. &.c. * 9. 216. 

Power in England to restrain fraudulent persons from managing 

companies. s. 217. 

Delegation to Liquidator of certain powers of Court in England. s. 220. 

Power in England to appoint Official Receiver as receiver for 

debenture holders or creditors. 9. 307. 


5$2 io * n< U 313 ’ TENTH SCHEDULE. 

329 , 379 . 

Table of Fees to be paid to the Registrar of Companies. 

I.—By a Company having a Share Capital. 

For registration of a company whose nominal share capital does not 

exceed 2,0001. 

For registration of a company whose nominal share capital exceeds 
2,0001., the following fees, regulated according to the amount of 


nominal share capital (that is to say) ; £. 5. d. 

For every 1,0001, of nominal share capital or part 

of 1,0001., up to 5,0001.-.. 1 0 0 

For every 1,0001, of nominal share capital, or part 

of 1,0001., after the first 5,0001., up to 100,0001. 0 5 0 

For every 1,0001, of nominal share capital, or part 

of, 1,0001., after the first 100,0001. 0 1 0 


For registration of any increase of share capital made after the first 
registration of the company, the same fees per 1,0001., or part of a 
1,0001, as would have been payable if the increased share capital 
had formed part of the original share capital at the time of 
registration : 

Provided that no company shall be liable to pay in respect of nominal 
share capital, on registration or afterwards, any greater amount 
of fees than 501., taken into account in the case of fees payable 
on an increase of share capital after registration the fees paid on 
registration. 

For registration of any existing company, except such companies as 
are by this Act exempted from payment of fees in respect of 
registration under this Act, the same fee as is charged for regis¬ 
tering a new company. 

For registering any document by this Act required or authorised to 
be registered or required to be delivered sent or forwarded to the 
registrar other than the memorandum or the abstract required to 
be delivered to the registrar by a receiver or manager or the state¬ 
ment required to be sent to the registrar by the liquidator in a 
winding-up in England. 

For making a record of any fact by this Act required or authorised to 
be recorded by the registrar. 

II.—By a Company not having a Share Capital. 

For registration of a company whose number of members as stated in 
the articles does not exceed 25. 

For registration of a company whose number of members as stated in 
the articles exceeds 25, but does not exceed 100, the above fee of 
21. with an additional 11. for every additional 25 members or less 
after the first 25. 


£. s. d. 
2 0 0 


0 5 0 

0 5 0 ' 

2 0 0 - 









App. G ] 


ENGLISH COMPANIES ACT, 1929 


F _ r reoistration of a company whose number of members, as staged 

For registration^ o^a company in which the number of members is 
stated in the articles to be unlimited.Cr' ” f * members made 

FOt cTtnX^especfof every 50 mem- 

Greater fee than 201. in respect of its number of members, taking 
into account the fee paid on the first registration of the company. 
For registration of any existing company, except such companies as 

ate by this Act exempted from payment of in J^rcaister- 

registration under this Act, the same fee as is charged for register 

For re!is a teXg C a 0 n^ P do n cument by this Act required or authorised to 
hereeisteredor required to be delivered sent or forwarded to the 
reaistraT Other than the memorandum or the abstract required 
to be delivered to the registrar by the receiver or manager or th 
statement required to be sent to the registrar by the liquidator in 

For making^ a*record !jf Iny^ct' by'ibis Act required or authorised to 

be recorded by the registrar. 

III.—By a Company to which Part XI. of this Act applies. 

For registering any document required to be delivered to the registrar 
j p . vt fHjq Art except documents required to be 

delivered under section three hundred and fifty-three of this Act. 
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£. 5. d. 


20 0 0 


0 5 0 


0 5 0 
0 5 0 


0 5 0 


Section 362. 


ELEVENTH SCHEDULE. 

Provisions referred to in Section 362 of the Act. 


Provisions relating to— 

Conclusiveness of certihcate of incorporation ; 

Soecific requirements as to particulars in prospectus , 

Prohibition^ofallotment in certain cases unless statement in lieu of 
prospectus delivered to registrar ; ^ 

Return as to allotments; - j • • s 

Registration of charges created by company registered in England , s. 

Dutv of company to register charges created by the company , ®* 

Duty of company to register charges existing on 8 ‘ 

Application of Part Ill. to companies incorporated outside ^ 

England ; . s ‘ 

Restrictions on commencement or business ; . ' 

The particulars as to directors and indebtedness of the company , 

Statutory meeting and statutory report ; . . ’ 

Auditors’ report and right to information and explanations , 3. 

Restrictions on appointment or advertisement of director ; s. 

Notice by liquidator of his appointment ; • ‘ 

Delivery to registrar of accounts of receivers and managers ; s. 

Documents, &c., to be delivered to registrar by companies carrying 

on business in Great Britain ; , A m ' 

Return to be delivered to registrar where documents, &c., altered , s. 
Balance sheet of company carrying on business in Great Britain , s 
Obligation to state name of company, &.c. ; 

Annual report by Board of Trade. 3 


15. 

35. 

40. 

42. 

79. 

80. (1). 

81. 

90. 

94. 

108 (3)(n)(o) 
113. 

134 (1) (2). 
140. 

250. 

310. 

344. 

346. 

. 347. 

, 348. 

, 376. 






Section 381 


TWELFTH SCHEDULE- 


part i. 


Enactments Repealed. 


Session and 
Chapter. 

Short Title. 

Extent of Repeal. 

45 46 Viet. 

The Revenue Friendly Socie¬ 

Section eleven, and in the First 

c. 72. 

ties and National Debt Act. 
1882. 

Schedule the words “7 Geo. IV. 
“c 46, 7 Geo. IV. c. 67, 7 & 8 
“Viet. 3, 32, s. 21, 8 &. 9 Viet, 
c. 38, s. 13.” 

8 Edw. 7, c. 69. 

The Companies (Consolida¬ 
tion) Act, 1908. 

The whole Act. 

3 &. 4 Geo. 5, 

The Foreign Jurisdiction Act, 

In the Schedule, the words from 

c. 16. 

1913. 

“8 Edw. 7” to the end. 

3 &. 4 Geo. 5, 
c. 25. 

The Companies Act, 1913. 

The whole Act. 

7 &. 8 Geo. 5, 

c. 28. 

The Companies (Particulars 
as to Directors) Act, 1917. 

The whole Act. 

10 &. 11 Geo. 5, 

The Unemployment Insur¬ 

Subsections (1), (2) and (3) of sec¬ 

c. 30. 

ance Act, 1920. 

tion twenty-six. 

14 &. 15 Geo. 5, 
c. 38. 

The National Health Insur¬ 
ance Act, 1924. 

Section one hundred and six. 

15 &. 16 Geo. 5, 

The Workmen’s Compensa¬ 

In subsection (3) of section seven, 
paragraphs (ii) and (iii), the words 
“the following date, that is to 
say :— * 

“(a) In the first case,” and para¬ 
graphs (b) and (c) ; subsection 
(4); in subsection (5) the words 
“or the company”; subsection (6). 

c. 84. 

tion Act, 1925. 

\ 

17 &. 18 Geo. 5, 

The Unemployment nsur- 

The Fourth Schedule, so far as it 

c. 30. 

ance Act, 1927. 

1 

amends subsection (1) of section 
twenty-six of the Unemployment 

I nsurance Act, 1920. 

18 & 19 Geo. 5, 

The National Health Insur¬ 

Paragraph (a) of section nineteen. 

c. 14. 

ance Act, 1928. 

• 

18 &. 19 Geo. 5, 
c. 45. 

The Companies Act, 1928. 

The whole Act. 


App. G ] 


ENGLISH COMPANIES ACT, 1929 
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Section 382. PART IX. 

Enactments saved. 

An Act to regulate Joint Stock Banks in England (7 &. 8 Viet. c. 113), s. 47. 

Every company of more than six persons established on the sixth day of May, one 
thousand eight hundred and forty-four, for the purpose of carrying on the 
Existing trade or business of bankers within the distance of sixty-five miles from 
companies London, and not within the provisions of the Act passed in the session of 
to have the the seventh and eighth years of Queen Victoria, chapter one hundred and 
powers of thirteen, intituled “An Act to regulate Joint Stock Banks in England,” 
suing and shall have the same powers and privileges of suing and being sued in the 
being sued, name of any one of the public officers of such co-partnership as the nominal 

plaintiff, petitioner, or defendant on behalf of such co-partnership ; and 
all judgments, decrees, and orders made and obtained in any such suit may be enforced 
in like manner as is provided with respect to such companies carrying on the said trade 
or business at any place in England exceeding the distance of sixty-five miles from 
London under the provisions of the Country Bankers Act, 1826, provided that such 
first-mentioned company shall make out and deliver from time to time to the Com¬ 
missioners of Inland Revenue the several accounts or returns required by the last- 
mentioned Act, and all the provisions of the last-recited Act as to such accounts or 
returns shall be taken to apply to the accounts or returns so made out and delivered by 
such first-mentioned companies as if they had been originally included in the provisions 
of the last-recited Act. 

The Joint Stock Banking Companies Act, 1857. 

Part of s. 12. 

Notwithstanding anything contained in any Act passed in the Session holden in the 
Power to seventh and eighth years of Queen Victoria, chapter one hundred and 
form thirteen, and intituled “An Act to regulate Joint Stock Banks in England”, 

banking or in any other Act, it shall be lawful for any number of persons, not 
partner- exceeding ten, to carry on in partnership the business of banking in the 
ships of same manner and upon the same conditions in all respects as any company 
ten per- of not more than six persons could before the passing of the Joint Stock 
sons. Banking Companies Act, 1857, have carried on such business. 


/ 
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APPENDIX H. 

Offences under the Indian Companies Act, 1913-1941. 


Section. 


4(5) 


25(2) 


25A(2) 


31(2) 


31A(3) 

32(5) 


34(5) 


36(3) 


41(3) 


47(2) 


51(2) 


53(3) 


54A(3) 



62(2) 


To be a member of a company &.c. formed in 
contravention of s. 4. 

Default in sending to a member at his request 
copies of memorandum and articles. 

Issuing memorandum or articles which are not 
in accordance with any alteration made 
therein. 

Default in keeping register of members and 
entering therein the required particulars. 


Default in keeping index of names of members. 

Default in making and filing with the registrar 
annual return of list of members and sum¬ 
mary with certificate. 

Default in sending to transferee (Sc transferor 
notice of refusal to transfer shares or deben¬ 
tures. 


Refusing inspection of register and index of 
members and default in sending copy of 
register. 


Default in filing with registrar situation of office 
where British register is kept and change in 
the situation or discontuance. 

Omission to strike out name of member and to 
make requisite entries in register of members 
on the issue of a share-warrant. 

Default in filing notice with registrar of conso¬ 
lidation, and division of share capital or 
conversion and reconversion into stock. 

Default in filing with registrar notice of increase 
of share capital or members. 

Purchasing, or giving loan <Scc. for purchasing, 
by the company of its own shares or shares 
of public company of which it is subsidiary 
company. 

Default in embodying the minute of reduction 
in copy of memorandum issued after its 
registration. 


Offender. 

Maximum 

penalty. 

Member. 

Rs. 1,000. 

Company. 

Rs. 10 for 
each offence. 

Company and 
officers. 

Rs. 10 for 
each copy 
issued. 

Do. 

Rs. 50 a 
day during 
default. 

Do. 

Rs. 50. 

Do. 

Rs. 50 a 

day during 
default. 

Company, dir¬ 
ector, manager, 
secretary and 
officers. 

Do. 

Company and 
officers. 

Rs. 20 and 
Rs. 20 a 
day during 
default. 

Company. 

Rs. 50 a 
day during 
default. 

Company and 
officers. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Rs. 1,000. 

Do.. 

Rs. 10 for 
each copy. 
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Section. 


64 


Offence. 


66A(5) 


70(3) 


72(4) 


74(1) 


74(2) 


75(2) 


76(2) 


77(10) 


Concealment of names of creditors, misrepresen¬ 
tation regarding debts and abetment thereof 
in connection with reduction of capital. 

Default in forwarding to registrar a copy of 
order passed by Court under s. 66 A* 

Default in adding statement as to unlimited lia¬ 
bility of a director in proposal for his election 
or in giving such notice. 

Carrying on business by company without hav¬ 
ing registered office and without sending to 
registrar notice of situation and change 
in registered office. 

Omission to paint or affix company’s name on 
outside of office. 


Using seal without company’s name legibly en- 
gaven and issuing bill-head &.C., and bills o 
exchange &c., without having company s 
name mentioned therein. 

Default in publishing subscribed and paid up 
capital in notices &c., where authorised 

capital is advertised. 

Default in holding general meeting within time 
specified in sub-s. (1) of s. 76. 

Default in holding statutory meeting and for¬ 
warding statutory report to members and to 
registrar. 


Officers. 


Company and 
officers. 

Director, pro- 
poser, promot- 
er Sl officer. 

Company. 


82(4)&- 

( 6 ) 


82(5) &. 

( 6 ) 


83(6) 


84(2) 


85U) 


Company & 
officer. 


Officer & 
other persons 


Company &. 
officer. 


Company, 
director and 
manager. 

Directors. 


Default in filing special or extraordinary resolu¬ 
tion wirh registrar. 

Default in embodying in or annexing to a copy 
of articles a copy of special resolution or 
forwarding the same in print to a member 
when required. 

Refusing inspection of minute book of general 
meetings or failure to furnish copy of minutes 
to a member. 

Inserting name of a person, who has not con- 
sented to be director, in a list filed with 
registrar along with application for registration 

I of memorandum and articles. 

Acting as director by unqualified person after 2 
months or shorter period fixed by the 
articles. 

136 


Company 

officer. 


Do, 


Do. 


Applicant. 


Unqualified 

director. 


Maximum 

penalty. 


Imprison¬ 
ment for 
one year or 
fine or both. 

Rs. 50. 


Rs. 1,000. 


Rs. 50 a 

day during 
default. 


Rs. 50 a 
day during 
default. 

Rs. 500. 


Rs. 1,000, 


Rs. 500. 


Do. 


Rs. 20 a 

day during 
default. 

Rs. 10 for 
each copy. 


Rs. 25 Gl 
R s. 25 a 
day during 
default. 


Rs. 500. 


Rs. 50 a 
day. 
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Section. 


Offence. 


86A(1) Acting as director, managing agent or manager 

by undischarged insolvent. 


86D(2) Making or guaranteeing any loan to a director or 

to a firm of which he is a partner or to a pri¬ 
vate company of which he is a director. 


87(4) 


87D{3) 


87E(2) 


91A(2) 


91 A(4) 


Refusing inspection of register of directors, 
managers and managing agents or default in 
keeping the said register or default in send¬ 
ing to registrar return and notification men¬ 
tioned in sub-s. (2) of s. 87. 

Making or guaranteeing loan to managing agent 
or to a partner of his firm or to a member 
or director of his private company. 

Making or guaranteeing loan to companies under 
the management of the same managing agent. 

Failure to make disclosure of interest of director 
at meeting of directors. 

Failure to keep register containing particulars of 
contracts Stc., in which a director is interested 
and default in giving inspection thereof to 
member. 


91B(2) Voting by interested director at meeting or 

forming a quorum therein. 


91C(2) 


91D(3) 

(b) 


92(5) 


96(2) 


97(1) 


101(2C) 


Default in sending to members abstract of terms 
of contract or variation thereof relating to 
appointment of manager or managing agent 
in which a director is interested and failure to 
give inspection to members of the contract. 

Default by manager or agent of company in 
making memo, of terms of contract Stc. in 
which the company is undisclosed principal <5*. 
in sending to company and directors the memo. 

Issuing prospectus without filing a copy with 
registrar. 


Issuing form of application for shares or deben¬ 
tures unless the form is issued with prospectus 
complying with s. 93. 

Issuing prospectus which does not comply with 
s. 93. 


Failure to keep in deposit application moneys 
in a scheduled bank until return, or obtain¬ 
ing certificate to commence business. 


Offender. 


Undischarged 

insolvent. 


Directors. 


Company St 
officer. 


Directors. 


Director. 


Officer. 


Director. 


Company St 
officer. 


Manager or 
agent. 


Maximum 

penalty. 


Imprison¬ 
ment for 2 
years, or 
Rs. 1,000 

or both. 

Rs. 500. 


Rs. 50 (nei¬ 
ther more 
nor less.) 


Rs. 500. 


Director <St Rs. 1,000. 
officer. 


Do. 


Rs. 500. 


Rs. 1,000. 


Do. 


Rs. 200. 


Company St 
persons issuing. 

Person so 
issuing. 


Person respon¬ 
sible for issuing 
it. 

Promoter, dire¬ 
ctor or person 
responsible. 


Rs. 50 a day 
during de¬ 
fault. 

Rs. 500. 


Rs. 50 a day 

during de¬ 
fault. 

Rs. 500. 
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Section. 


103 (5) 


Offence. 


Offender. 


Maximum 

penalty. 


Commencing business or exercising borrowing Person respon- Rs-500 a day 
powers in contravention of s. 103. 8lDlc - travention. 


during con 
travention, 


104 (3); 


105A (3) 


105B(2) 


108(2) 


109 A (2) 


118(2) 


Default in filing with registrar return of allot¬ 
ment of shares and in producing before him 
contract relating to title of allottee of fully 
or partly paid up shares. 

Default in inserting particulars of discount in 
prospectus and balance sheet. 

Failure to include in balance sheet particulars 
relating to redeemable preference shares. 

Default in having ready within 3 months certi¬ 
ficates of shares, debentures and debenture 
stock alloted or transferred. 

Default in delivering to registrar prescribed 
particulars of charge 6c copy of instrument 
thereof relating to properties acquired by the 
company. 

Default in filing with registrar notice of appoint¬ 
ment of a receiver. 


119(3) 


122 ( 1 ) 


122 ( 2 ) 


122(3) 


123(2) 


124(2) 


Officer. 


Company 6c 
officer. 

Company 6c 
officer. 

Company 6c 
officer. 


Do. 


Person obtain¬ 
ing appoint¬ 
ment of or 
appointing 
receiver. 


Rs. 500 a day 
during de¬ 
fault. 


Rs. 50. 


Rs. 1,000. 


Rs. 50 a 

day during 
default. 

Rs. 500 

(neither 
more nor 
less.) 

Rs. 50 a 

day during 
default. 


125(3) 


Default in filing with registrar by receiver 
abstract of receipts and payments and notice 
of ceasing to act as receiver and default m 
inserting statement in document issued, the 
fact that a receiver has been appointed. 

Default in filing with registrar particulars of (a) 
any mortgage or charge, (b) payment or 
satisfaction of a debt in respect thereof and (c) 
issue of debentures of a series. 

Default in complying with requirements of the 
Act as to registration of mortgages and charges. 

Authorising delivery of debentures 6cc. without 
a copy of certificate of registration endorsed 
upon them. 

Omission to make the required entries in register 
of mortgages. 

I Refusing inspection of copies of instruments 
creating mortgage or charge or of register of 

1 mortgages. 

I Refusing inspection of register of holders of 

1 debentures or copy thereof or copy of deben- 

1 ture trust-deed. 


Company, dir¬ 
ector, manager, 
managing 
agent, secretary, 
receiver and 
officer. 

Company, of¬ 
ficers 6c other 
persons. 


Company 6c 
officer. 


Person author¬ 
ising. 


Director, mana¬ 
ger or officer. 

Company 6c 
officer. 


Do. 


Rs. 200. 


Rs. 500 a 

day during 
default. 


Rs. 1,000. 


Do. 


Rs. 500. 


Rs. 50 6*. 
Rs. 20 a 
day during 
refusal. 

Do. 
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Section, 

Offence. 

Offender. 

Maximum 

penalty. 

130(4) 

Default in keeping proper books of account, in 
keeping them at the registered office and in 
allowing inspection by directors. 

Managing agent, 
partner or 
director of firm 
or company of 
managing agent 
and directors. 

Rs. 1,000. 

131A0) 

Default in attaching to balance sheet directors’ 
report. 

Directors. 

Do. 

133(3) 

Default in laying before company or in issuing 
balance sheet <$tc., as required by s. 131 or if 
a balance sheet is issued, circulated or publi¬ 
shed which does not comply with ss. 131, 132, 

132A and 133. 

Company and 
officers. 

Rs. 500. 

134(4) 

Default in filing with registrar a copy of balance 
sheet at the same time as the annual list of 
members and summary under s. 32. 

Company and 
officers. 

Rs. 50 a 
day during 
default. 

136(4) 

| 

Default by banking or insurance company and 
deposit, provident or benefit society in dis¬ 
playing a copy of statement in Form G, Sch. 
Ill together with copy of last audited balance 
sheet laid before members. 

Company & 
officer. 

Rs. 50 a 
day during 
default. 

137(3) 

Refusing or neglecting to furnish information and 
explanation to registrar. 

Officers St for¬ 
mer officers. 

Rs. 50 for 
each offence- 

140(3) 

Refusing to produce books or documents or to 
answer questions to inspector. 

Do. 

Do. 

142(3) 

Do. 

Do. 

Do. 

145(5) 

Making auditors’ report which does not comply 
with requirements of s. 145. 

Auditor. 

Rs. 100. 

153(4) 

Default in annexing certified copy of order of 
Court to every copy of memorandum &.C., 
issued. 

Company &. 
officers. 

Rs. 10 for 
each copy- 

153A(3) 

Default in delivering certified copy of order made 
under s. 153A to registrar. 

Do. 

Rs. 50. 

154(2) 

Default by private company in filing prospectus 
&.c. with registrar on alteration of its articles. 

Do. 

Rs. 500. 

177A(5) 

Default in submitting to official liquidator state¬ 
ment under s. 177A. 

Director, secre¬ 
tary, manager, 
chief officer &. 
persons men¬ 
tioned s. 177 
A (2). 

Rs. 100 a 

day during 
default. 

177A(7) 

Stating untruthfully to be creditor or contribu¬ 
tory for inspecting statement under s. 177A. 

Persons so 
stating. 

As under 
s . 1821.P.C. 

194(3) 

Deffiult in reporting to registrar the order of 
Court for dissolution of company. 

Official 

liquidator. 

Rs. 50 a 
day during, 
default. 


App. H] 


OFFENCES AND PUNISHMENTS 


Section. 


206(2) 


208D(2) 


Offence. 


208E(3) 


Default in giving notice of resolution for volun¬ 
tary winding up in Gazette 6*. newspaper. 

Default in summoning general meeting and in 
laying before it account and statement men¬ 
tioned in s. 208D. 

Default in sending to registrar a copy of account 
and return mentioned in s. 20ob. 


208E(5) Failure to deliver to registrar certified copy of 
ZU | order of Court deferring date of dissolution. 


I 

209A(6) Default in summoning 6c advertising notice of 
ZU9/M0) ^ e meeting of creditors and in complying with 

sub-ss. ( 3 ) 6 c (4) of s. 209A. 

209Gm Failing to summon meetings of company &- 
209M2) r*" c J d . toT3 at the end 0 f each year and laying 

before the same accounts of dealings 6cc. 

209H(3) I Default in sending to registrar copy of account 

and return of holding of meeting. 


209H(5) 


214(2) 


236 


238 


Failure to deliver to registrar certified copy of 
order of Court deferring date of dissolution. 

Failure by liquidator to deliver to registrar notice 
of his appointment in prescribed form. 

Destroying, mutilating, falsifying or secreting 
company’s books See. or making false entry 

therein. 

Intentionally giving false evidence. 


238A(1) Committing several offences mentioned in clauses 

(a) to (p) of sub^s. (1) of s. 238A* 


Offender. 


Company 6c 
officer. 

Liquidator. 
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Maximum 

penalty. 

Do. 

Rs. 100. 


Do. 


Applicant to 
Court. 

Company, 
directors 6*. 
officers. 

Liquidator. 


Do. 


Applicant to 
Court. 

Liquidator. 


Director, mana¬ 
ger, officer 6c 
contributory. 


Person giving 
false evidence. 

Past or present 
director, mana¬ 
ging agent, 
manager 6c 
officer. 


238A (2) 


243(2) 


Taking in pawn or pledge or otherwise receiving 
property in circumstances where pawning o*. c. 
are offences under cl.(o) of sub-s. (1) of s. Z 3 oA. 

Failing to file with registrar Court’s order 
declaring dissolution of company to have 
been void. 


Rs. 50 a 

day during 
default. 

Do. 


Rs. 1,000. 


Rs. 100. 


Person taking 
in pawn 6cc. 


Person obtain¬ 
ing the order. 


Rs. 50 a 

day during 
default. 

Do. 


Do. 


Imprison¬ 
ment for 
7 years and 
fine. 

Do. 


Imprison 
ment for 5 
years in 
cases of 
offences 
mentioned 
in clauses 
(m), (n) 6c 
(o). Impri- 
sonmentfor 
2 years in 
any other 
case. 

Imprison¬ 
ment for 
3 years. 

Rs. 50 a 

day during 
default. 


< 
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Section. 

Offence. 

Offender. 

Maximum 

penalty. 

244 (2) 

Untruthfully stating himself to be a creditor or 
contributory. 

Person so stat¬ 
ing. 

As under 
s- 182,1.P.C. 

244 (3) 

Failing to file statement mentioned in s. 244 as 
to pending liquidation. 

Liquidator. 

Rs. 500 a day 
during 
default. 

277 (6) 

Falling to comply with requirements of s. 277. 

Company, offi¬ 
cer or agent. 

Rs. 500 &. 
Rs. 50 a day 
during 
default. 

277 A 
(5) 

Issuing, circulating or distributing prospectus or 
r i of application for shares &. debentures 
in contravention of s. 277A. o 

Person respon¬ 
sible for issuing 

&.C. 

Rs. 5,000. 

277 C 
(3) 

^ P B 

Canvassing from house to house for sale of shares 
of company incorporated outside India. 

Canvasser. 

Rs. 100. ' 

277 L 
(4) 

(1) Default in complying with requirements of 
ss. 2770, 277H, 277J, 277K, 277L or 277M. 

Directors &. 
officers. 

Rs. 500 a day 

during 

default. 


(2) Default in complying with requirements of 
sub-s. (1) of s. 277L, as to the filing of state¬ 
ment referred to therein. 

% 

Do. 

Rs. 100 a day 
during 
default. 

282 

Making false statements in returns &c. 

Person making 
them. 

Imprison¬ 
ment for 3 
years & fine. 

282 A 

Wrongfully obtaining possession of or with¬ 
holding company’s property or applying it 
for different purposes. 

Director, mana¬ 
ging agent, 
manager, officer 
or employee. 

Rs. 1,000 &. 

in default of 
restoration 
imprison¬ 
ment for 

2 years. 

282 B 
(5) 

Misapplying moneys and securities of employees 
or contributions to provident funds &. failing 
to let employee see bank’s receipt. 

Directors, mana¬ 
ging agents, 
managers & 
officers. 

Rs. 500. 

283 

Trading or carrying on business using improperly 
“Limited” as last word of name. 

Person so doing. 

Rs. 50 
a day. 



APPENDIX I. 

Documents, &c. required to be Produced before or Filed with the Registrar . 



Section. 


15(1) 

15 (2) 
22 

24 (2) 


32 (3) 

32 (4) 
39 
41 

50 (4) 
51 

53 

54 

61 

72 

77 (5) 
82 

84 (1) 


Documents, &.c. 


84 (2) 

87 

92 

98 

103 

104 (1) (a) 
104 (1) (b) 


Certified copy of order confirming alteration of memorandum and a printed 
copy of the memorandum so altered. 

Certified copy of order confirming change of registered office. 

Memorandum and articles for registration of a new company. 

Declaration by advocate, attorney, or pleader, or director, manager, or 
secretary named as such in articles, of compliance with requirements of 

the Act. 

Copy of annual list and summary signed by a director, manager, or secretary 
with his certificate. 

By a private company the above and a certificate required by s. 32 (4). 

Notice of rectification of the register of members. 

Notice of situation of the office where the British register is kept and notice 
of change or discontinuance. 

Notice of exercise of powers of sub-division and cancellation of shares. 

Notice of consolidation or division of share capital &. of conversion 
reconversion into stock. 

Notice of increase of share capital or of members. 

Certified copy of order confirming special resolution to re-organize share 
capital. 

Order of Court confirming reduction of share capital and certified copy of 
the order and minute. 

Notice of situation of the registered office and of any change therein. 

Copy of the statutory report certified by directors Sc auditors. 

A printed or type-written copy of a special or extraordinary resolution 
certified by an officer. 

Consent of a director to act as such and contract to take and pay for 
qualification shares or an affidavit that the qualification shares are regis¬ 
tered in his name. 

List of persons who have consented to be directors. 

Return of particulars specified in register of directors &c. and notification 

of change among directors, managers &c managing agents. 

Copy of prospectus signed by directors, or proposed directors. 

Statement in lieu of prospectus signed as above. 

Verified declaration by secretary or director of compliance with conditions 
mentioned in the section. 

Return of allotment 

Contract of allotment of shares fully or partly paid up otherwise than in 
cash arid verified copies of such contract and a return. 



1088 


INDIAN COMPANY LAW 


[ App. I 


Section. 


104 (2) 
105 (1) (b) 


Documents, &.c. 


109, 109A 

& no 
111 

116 (1) 
116(3) 

118 

119 

121 

134 

153 &.153A 
154 


172 

182 


Prescribed particulars of such a contract not reduced to writing. 

Statement disclosing amount or rate per cent, of the commission for sub¬ 
scribing for shares where they are not offered to the public for 
subscription. 

Particulars of mortgage or charge with the instrument thereof or a verified 
copy of the instrument. 

Particulars of amount or rate of commission, &c. 

Particulars of mortgage or charge and of the issue of debentures of a series. 
Particulars of modification of any mortgage or charge. 

Notice of appointment of receiver. 

Abstract of receipts and payments during receiver’s time and notice that he 
has ceased to act as receiver. 

Intimation of payment or satisfaction of a mortgage or charge. 

Copy of balance-sheet signed by manager or secretary. [A private company 
is not required to file it.] 

Certified copy of Court’s order under ss. 153 &. 153A. 

Prospectus or statement in lieu of prospectus (in form marked II in the 
Second Schedule), by a private company altering its articles for turning 
itself into a public company. 

Copy of a winding up order made by the Court. 

Audited accounts of official liquidator. 


194 

208E (3) &. 
209H (3) 
208E (5) & 
209H (5) 
214 

243 

244 
255 




277A 

2771 


277L 


Report of the Court’s order for dissolution of a company. 

Copy of account of winding up and return of general meeting of company. 

Certified copy of Court’s order deferring date of dissolution. 

Notice of his appointment by a voluntary liquidator. 

Certified copy of Court’s order declaring dissolution to be void. 

Statement containing particulars respecting position of liquidation. 

Documents relating to registration of a joint-stock company under Part 
VIII mentioned in s. 255. 

Documents relating to registration of other companies under Part VIII 
mentioned in s. 256. 

Documents and particulars relating to companies incorporated outside 
British India mentioned in s. 277. 

Copy of prospectus certified by chairman and 2 directors. 

Declaration verified by affidavit signed by directors and managers of a 
banking company. 

Statement by banking company as required by s. 277L. 




and C.D, 


APPENDIX K* 

ADDITIONAL FORMS. 

FORM 1. 

AGREEMENTS. 

Agreement for Sale made with Agent or Trustee for an intended Company 

before its Incorporation. 

An Agreement made the day of between A. B. of 

u u .r c ( he ^ elnafter called Vendors) of the one part, and X. of on 

behalt ot the Company mentioned below (which Company is hereinafter referred to as 
the Company), of the other part. 

Whereas the Vendors have been carrying on business as at 

and elsewhere under the style of & Co.; and Whereas the 

Company to be called The Limited, is to be formed under the Indian Companies 

c l 1 . f? 1V41 ’ hav ‘ng for its object among other things the acquisition and working 

ot the said business : Now it i9 hereby agreed as follows :— 

1* "The Vendors shall sell, and the Company shall purchase— 

Fim. the goodwill of the said business (with the exclusive right to use the name of 

i ^ u Y" Pan • the name of the Company, and represent the Company as carry- 
In 8 *-?"/ business in continuation of the Vendors’ firm, or in succession thereto), and 
all trade marks connected therewith ; 

Secondly, all the immovable properties specified in Schedule hereto ; 

Tkirdl \ ^ C ^ e P^ an , t, mac hinery, office furniture, patents, licenses, live-stock, 
a 0 -,ons, carts, lorries, implements and utensils to which the Vendors are entitled in 
connection with the said business ; 

Fourthly, all book-debts and other debts and actionable claims due to the Vendors 
in connection with the said business, and the full benefit of all securities for such debts; 

x/ Fifthly, the full benefit of all pending contracts and engagements to which the 
Vendors are or may be entitled in connection with the said business ; 

Sixthly, all bitls and notes of the Vendors in connection with the said business; 

Seventhly, all other property to which the Vendors are entitled in connection with 
the said business. 

2. The consideration for the said sale shall be the sum of Rs. which shall 

be paid and satisfied as follows, viz. ; As to the sum of Rs. in cash, and as to the 

sum ot Ks. by the allotment to the Vendors or their nominees of fully paid 

up ordinary/preference shares in the capital of the Company of Rs. each and as 

to the sum of Rs. by the allotment to the Vendors or their nominees of Rs. 

ebentures of the Company carrying interest at the rate of p. c. per annum as 

rom the day 19 As to the residue of the consideration for the 

said sa e, the Company shall undertake to pay, satisfy, discharge and fulfil all the 
debts, liabilities, contracts and engagements of the Vendors in relation to the said 

business, and shall indemnify them against all proceedings, claims and demands in res¬ 
pect thereof. 

, 7^® sa * d premises are sold free from all incumbrances (except the mortgages 
specified in the Schedule hereto). 

4- The description of the said several properties is believed, and should be correct, 

but it any error should be found therein, the same, if capable of compensation, shall not 

annul the sale, but a fair compensation shall be allowed by the Vendors in respect 
thereof. 

T _ . . t . 1 a . , investigation, accept such title as the Vendors 

have to the said premises hereby agreed to be sold. 

6. The purchase shall be completed by day of at when 

possession of the premises shall, as far as practicable, be given to the Company,' and the 
considerations aforesaid so far as they consist of cash and shares and debentures shall be 
paid and satisfied subject to the provisions of this Agreement, and thereupon the Vendors- 
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and all other necessary parties, if any, shall, at the expenses of the ^mpany, execute and 
do all assurances and things for vesting the said premises in the Company, ana g 

ft the full benefit of this Agreement as shall be reasonably required. 

7. If from any cause whatever other than the wilful default of t ^ Company shall 

purchase shall not be completed by the said d j»V annum. 

?ay interest on the said sum of Rs. cash at the rate of P- P # 

heret^vM^U 

a^sCr^h mortgages 

9. Save as hereinbefore provided, the Vendors shall pay and discharge a 1 the 
Ml ‘53» r ^aims and dlmands in 

same manner a", heretofore, so as to rn.int.Utsame as a if 

Mp-y.ld Jhttl-' and d be m e e n d ti“ed b to beUemnified accordingly. 

szmmmmmm 


VenTr^rafan officer o?agenT of the Company be employed in the business of the 
Company. 

12. All books of account of the said firm, -d all 

and all other books and documents o - , Drern j se 9 pursuant to the provisions of 

the Company on possession being give ^ h b ent itled to the custody thereof, 

this Agreement, and the Company shall business, but the Vendors shall 

and to the use thereof for the P^. pos * 9 SU ch of the said books and documents as 

have free access, at all credits of the Vendors, or may otherwise be 

relate to the outstanding book debt:s ° llec(; d and in the assets of the said firm not 

requisite for enabling the Vendo 9 affairs thereof; nevertheless when and so 

hereby agreed to be sold and to liquidate the ^ ^ cafrying QQ of the said 

b™,?7he sam e Sa shaU°b: delivered over ro the’Vendors, who shall thereupon be 

absolutely entitled thereto. , i 

13. Each of the vendors »H.U teul^hol"of 
allotted to him pursuant to clause 2 hereof tor a period oi y 

thereof. 

14. Upon the adoption of this agreement by the • Com]pany in such manner as to 
render the same binding on the Company, the said A. snau oe 

liability in respect thereof. Company shall have become entitled 

15. Unless before the day of b y n J tice in writing to the other, 

to commence business, either of the parties he V, the Company shall stand 

determine this Agreement, and after adopting this Agreement tne P 

in the place of said X. for the purpose of this clause. 

before, 6 ihe lf ^lyT^nlxtcit he°r rfth£p^tKr'to °maTbV'"n”n writing to 

the t:\t e re:l”of *«. a^^ »«i6h™of-n«. 

give rise to any claim for compensation, expenses or o 

[Sometimes a paragraph to the following effect may be found necessary], 

, , , . at least shares of the nominal value 

18. Unless before the V , l v responsible persons, either of the 

of Rs. in the Company have been applied fo by jP ^ ^ a P greement which ghal l 

P arties hereto may, by notice in writing to tne ot » 
ecome void save as regards this clause hereof. 

A, witness the hands of the parties hereto the day and the year first above written. 

Schedules. 
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FORM 2. 

Agreement by Company adopting Contract made before its Incorporation. 

[For Endorsement on Original Contract.] 

An Agreement made this day of between A. of of the first 

part, B, of of the second part and The Limited, (hereinafter 

called the Company) of the third part. Whereas since the execution of the within- 
written Agreement, the Company has been incorporated in accordance with the 
intention in that behalf referred to in such Agreement. 

Now it is hereby mutually agreed as follows :— 

1. The within-written Agreement is hereby adopted by the Company, and shall 

be binding on the said A. and on the Company in the same manner, and 

take effect in all respects as if the Company had been in existence at the date thereof, 
and had by these presents ratified the same. 

2. The said B. shall from henceforth be discharged from all liability 

under or in respect of the said Agreement. 

As Witness See. 


FORM 3. 

Agreement for sale of business to a 'New Company. 

• 

An Agreement made the day of between A. B. of 

(hereinafter called the Vendors), of the one part, and The Limited (herein¬ 

after called the Company)” of the other part. Whereas the Vendors have for 
some time past carried on business as at and elsewhere, under the 

style of Co.”: And Whereas the Company has been formed under the 

Indian Companies Act, 1913 to 1941 with a view, amongst other things, to the 
acquisition of the said business : And Whereas by clause of the articles of 

association of the Company it is provided that the Company shall enter into -the 

Agreement herein referred to, being this Agreement, Now it is hereby Agreed as 
follows :— 

[Paras 1 to 12, 14, and 16 (with necessary modifications) as in Form No. 1.] 

15. This Agreement is provisional only, and is not to become absolute unless 
and until the Company has become entitled to commence business [This paragraph 
should be omitted where the purchasing company is a Private Limited Company]. 

[See also para 17 of Form No. 1]. 

Schedule. 

As Witness (See. 


FORM 4. 

Agreement for sale of business to a New Private Company. 

An Agreement made the day of between A. of (here¬ 
inafter called the Vendors) of the one part and The Limited (hereinafter 

called “the Company”) of the other part; Whereas the Vendors have been carrying 
on business as at and elsewhere, under the style of &. Co. • 

And Whereas the Company has been formed under the Indian Companies Act, 1913 
to 1941 with a view, amongst other things, to the acquisition of the said business: 
And Whereas by clause of the articles of association of the Company it is 

provided that the Company shall enter into the Agreement therein referred to being, 
this Agreement, Now hereby it is Agreed as follows 

1. The Vendors shall sell and the Company shall purchase : first , the goodwill 
of the said business and all trade marks connected therewith ; secondly, all the 
buildings, structures, the outhouses and other immovable properties specified, in the 
schedules hereto ; thirdly, all the plant, machinery, office furniture, patents, licences, 
live stock, waggons, carts, lorries, implements and utensils &c., to which the Vendors 
are entitled in connection with the said business; fourthly, all book debts &. other 
debts &. choses in action due to the Vendors in connection with the said business 
with full benefit of all securities for such debts; fifthly, all bills and notes of the: 
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Vendors in connection with Vendor's connection 

in connection with the said business. winch 

2. The consideration for the said sale shall be th h e .“ u ™ ° nee9 S ’ fully paid 

shall be satisfied by the allotment to the Vendors or^theu ond as to 

up shares in the capital of the Company o t e no Company shall undertake to 

the residue of the considerat.on for the ™ d '“°Zcments of the Vendors 

Nation 1 to tt b Si busmens Ed shall indemnify them against all proceedings, claims 

and " coZrnVhshX Without investigation, accept such title as the Vendors 
have to the premises hereby Agreed to be sold. when the Vendors 

shall 'at The* expense Vf" the"'CoZa,' execute and do all assurances and things for 

vesting the said premises in the Company. 

* Schedule. 

As Witness See. 


FORM 5. 

Agreement by partners to convert the Partnership Business into a 
& Private Limited Company. 


Agreement made the 
and C. of 


day of 


19 


between A. of 


B. of 


Whereas A« aforesaid A B. and C have b «n prying on^businessm partner- 

B h TndTarn desirous offonverdng their said business into a Private Limited Company, 
and with a view thereto have resolved to enter Into th.s Agreement. 

Now therefore it is declared as follows : - 

panics 1 Af ^ l 

at R9 2 - The d^il the Co = ^ be fixed 

shaU’subscribe thefaid Memorandum of Association for shares each. ^ 

appoiLIV—i 01 ‘Bi^iTSd-r^ be e ap S po1nmd"L a m Y anent Governing Direc- 

tDI The parties hereto 

Cforesaif b usi ness whh Its good,^'“p*" fantl'oMheCoLpany under* 
paid up shares of Rs. each ^C P.j. J eg of P the par tie 9 hereto in connection 

taking to pay and satiafy all the de i par ties hereto as follows, that is, to 

SlfsaidA. 1 " bU91 nr r f toVhe°said U B h shares^d to the said C. shares. 

5. The expenses in connection be born e by the parties hereto in 

Company and the conversion of the s - i' 0 w hich they are to be entitled as 

proportion to the shares in the Company s capital to which they are 

aforesaid. 

As Witness <5*.c. 


FORM 6. 


Agreement for Appointment of Managing Director. 


An Agreement made the 
(hereinafter called “the Company”), of 
called Mr. ) of the other part. 


day of 
the one 


part, 


and 



between 

of 


Limited 

(hereinafter 
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Whereby it is agreed as follows :— 

1. Mr. shall be and he is hereby appointed Managing Director of the 

Company, and as such Managing Director he shall perform the duties and exercise 
the powers which from time to time may be assigned to him by the Directors of the 

Company. 

2- Mr. shall hold the said office, subject as hereinafter provided, for the 

term of years from the date hereof. 

3. Mr. shall, unless prevented by ill health, throughout the said term, 

devote the whole of his time, attention and abilities to the business of the Company’ 

and shall obey the orders from time to time of the Board of Directors of the Company 
and in all respects conform to and comply with the directions and regulations made by 
such Board and shall serve the Company well and faithfully and use his utmost 
endeavours to promote the interests thereof. 

4. There shall be paid to Mr. as such Managing Director a fixed salary 

at the rate of Rs. per month beginning from 

5. In addition to the said salary Mr. shall during his tenure of office be 

paid a commission on the net profits after deducting (a) all usual charges and expenses 
of the business including the remuneration of directors, salaries of employees, the fixed 
salary of Mr. and all commission or percentage of profits payable to any employee 

of the business other than Mr. , (b) interest on the amount of the Company’s 

reserve fund for the time being and on the balance of undivided profits carried forward 
in the company’s profit and loss account at the rate of 6 per cent, per annum, (c) in¬ 
come-tax, super-tax and any other tax or duty for the time being charged upon or 
payable in respect of or measured by or affecting the profits. 

6. If Mr. shall fail for three consecutive months to perform his duties 

as Managing Director, the Company may by notice in writing determine this 
Agreement. 

7. If before the expiration of this Agreement the tenure of office of Mr. 

shall be determined by winding up of the Company or otherwise for the purpose of 
reconstruction or amalgamation, Mr. shall have no claim against the Company 

for damages. 

8. The Directors shall be at liberty from time to time to appoint any other person 

or persons to be managing directors jointly with Mr. or to appoint any such 

other manager as they may think fit. 

9. Mr. shall not during the continuance of this Agreement either solely 

or jointly with, or as manager or agent for, any other person or persons directly or 
indirectly carry on or be engaged in the business of . 

As Witness &c. 

Note.—Agreement for the appointment of a General Manager may be made on 
similar terms. 


FORM 7- 

Agreement for the Appointment of a Secretary . 

An Agreement made the day of 19 between Limited 

■(hereinafter called the Company) of the one part, and Mr. of the 

other part. 

Whereby it is Agreed as follows :— 

1. The said Mr. shall be secretary of the Company for a term of 

years from the date hereof. 

2. There shall be paid by the Company to the said Mr. as such 

secretary as aforesaid a salary at the rate of Rs. per month beginning from 

3. [Here put para 3 of Form 6]. 

4. The said Mr. shall, during the tenure of his office, be entitled to leave 

of absence for a period in each year not exceeding months and the said salary 

of Mr. shall continue notwithstanding such leave of absence. 
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5 Either of the parties hereto may at any time after the 
determine this Agreement by giving to the other not less than 
_ 1 urri tlna nnci iioon the expiration ot 


said Mr. shall cease to be secretary to the Company. 


As witness Sic. 


FORM 8. 

Agreement to issue Fully paid up Shares to Vendors. 


between 

of 


Limited 

(herein- 


An Agreement made the day of 19 

(hereinafter called the company) of the first part and Messrs. 

after called the Vendors of the second part). . made 

constituting the title of such allottees to such shares. 

Now therefore it is Agreed that the Company shall allot to the Vendors the sa.d 
fully paid up shares and that the said shares shall be numbered 

inclusive. 

As Witness &.c. 


FORM 9. 

MEMORANDUM OF ASSOCIATION. 

Memorandum of Association of a Company formed to purchase an 

existing business as a going concern. 

Company Limited By Shares. 

MEMORANDUM OF ASSOCIATION 

of 

LIMITED. 

1. The name of the Company is “The Limited.” 

2. The Registered Office of the Company will be situate in the Province o 

3. The objects for which the Company is established are 
(a) To acquire and rake over as a going concern : — 

T *-„ h “'""“S*5 

goodwill thereof and the mines and mining rights belonging to the said 

Mr. in certain lands at aforesaid or elsewhere or otherwise in con¬ 

nection with the said business or businesses, 
and to acquire all or any of the assets of the proprietor 

and with a view thereto to adopt the agreements men ,0 . ne _ with or without modi- 

of Association of the Company and to carry the same into effect with or without m 

fication. 

(b) To purchase, take on lease or concession or otherwise acquire any > nt « c « 
therein or to hold, build upon, develop, sell, dispose of and deal with lands 
or hereditaments of any tenure, gold, silver, copper, lead ttin *l u ' cks ‘^ r > 
iron, stone, mica, coal or other mines, timber and other rights, andgcneraly 
any property supposed to contain minerals or precious stones of any kind, 
and undertakings connected therewith j to explore work, exercise develop, 
finance and turn to account the same ; to search for, win, quarry assay, 
crush, wash, dress, reduce, amalgamate smelt, refine and prepare for market 

metalliferous quartz and ore, and other mineral and metal substances and 

precious stones, and for this purpose to buy or otherwise acquire buildings, 
plant, machinery, implements, appliances and tools. 
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(c) To manufacture and all articles of which forms a 

part, and to prepare for the market, import, export, buy, sell or otherwise 
deal with the same for any of the purposes for which the same may be used. 

(d) To carry on the business of miners, exporters, merchants and producers 
respectively of coal, ores, graphite, rubber, mica, asbestos or any other mineral 
or natural product and to manufacture, prepare for the market, import, 
export, buy, sell, or otherwise deal in the same. 

(e) To sink shafts and wells, lay down pipes, open out quarries, construct, main¬ 
tain and improve railways, tramways, road ways, rope ways, telegraph lines, 
telephone lines, electric light, apparatus, wharves, reservoirs, water-courses, 
water-woks, warehouses, sheds, offices and other buildings and works, cal¬ 
culated directly or indirectly to advance the interests of the Company and to 
pay or contribute to the expenses of constructing, maintaining and improving 
any such works and to carry on the business of railway and tramway proprie¬ 
tors and carriers of passengers and goods. 

(/) To construct, purchase, lease or otherwise acquire any railway or tramway 
in or through the Company’s lands or in the vicinity thereof and to enter into' 
(either alone or jointly with others -and either with or without the 
concurrence of owners or other persons interested in lands or mining or other 
rights therein adjacent to or in the vicinity of the Company’s lands) any 
contracts, engagements or arrangements with any Railway Company or 
persons regarding any line or branch line of railway or tramway which may at 
any time be constructed so as to extend to the Company’s land or any place 
or places in the vicinity thereof. 

(g) To purchase, take on lease or in exchange, hire or otherwise acquire any 
movable or immovable property and any rights or privileges which the Com¬ 
pany may think necessary or expedient for the purposes of its business and in 
particular any lands, buildings, works, easements, on such terms as may be 
deemed useful, and in particular to tenants, customers of, and other persons 
having dealings with the Company and to guarantee the performance of 
contracts by any such persons. 

(h) To sell or sublet any concession or license obtained, or contract entered into 
and generally to sell the whole or any part of the property and business of 
the Company for cash or for the shares or obligations of any person or 
persons or of any other Company having objects altogether or in part similar 
to those of the Company ; and to hold any such shares or obligations or to 
distribute them or any of them among the members of the Company, and to 
assist in forming and to subscribe for shares in any company intended to take 
over any part of the business or assets of the Company. 

(i) To act as Insures or Underwriters of the property of the Company either 
wholly or partially, and either solely or together with another or other person 
or persons or body or bodies, and to insure the whole or any part of the pro' 
petty of the Company either fully or partially, to protect and indemnify the 
Company from liability or loss in respect thereof, either fully or partially, and 
also to insure and protect and indemnify either on mutual principle or other¬ 
wise, and to accept the whole or any part of the marine risk and liability of 
the Company as underwriters. 

0‘) To invest and deal with the funds of the Company upon such securities and 
in such manner as shall from time to time be thought necessary or for the 
benefit of the Company, and to create any Reserve Fund, Sinking Fund, 
Insurance Fund, Depreciation Fund or Provident Fund thereout. 

(k) To borrow or raise or secure the payment of money in such other manner as 
the Company shall think fit and in particular by the issue of debentures, 
debenture bonds or debenture stock, perpetual or otherwise, mortgage or any 
other securities charged or based upon the undertakings of the Company or 
any part of its property both present and future, including the uncalled 
capital and the rights of the Company or without any such security, and 
upon such terms as to priority or otherwise, and generally to borrow money 
in such manner as the Company shall think fit. 

(l) To create and issue ordinary, preference and guaranteed shares or stock and to 
redeem, cancel and accept surrenders of such shares or stock. 
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(m) 


(") 


(o) 


< 1 P) 


id) 

4. 

5. 


T - rlmw rheoues make, accept, indorse, discount, execute and issue promis- 
Io% nmes, Kf «chknge .bills of lading, charter-parties, warrants, deben- 
tures and other negotiable or transferable instruments. 

To enter into any arrangements with any Governments or authorities Central, 

Provincial, Municipal, Local or otheiwise, public or quasi P“ b *£ d ° obtain 
mav seem conductive to the Company s objects or any of them, and 
from anv such Government or authority any rights, privileges and concessio 
which the Company may think it desirable to obtain, and to carry ou , exc 
and comply with any such arrangements, rights, privileges and concessions. 

To remunerate any person or Company. and P ;1 V 

cash or otherwise howsoever for services rendered or to be r c rrd ere din pi act g 
or assisting to place or guaranteeing the placing of any shares in the Company 
capital « any debentures ot other securities of the Company, and to adopt, 
become bound by and carry into effect any agreement or arrangements which 
may have been entered into for that purpose, by any person or company as 

trustees for or on behalf of the Company. 

InVX b llf a^ofrhe SJg, 

“ r e^iXToTs^chTocTboTrd ^ue^tMrectly or through rhe 
Compamy ^agerU with such remuneration as the Board may fix or determine. 

To do all such other things as are incidental or as the C °mpany may think 
conducive, to the attainment of the above objects or any of them. 

The liability of the members is limited. 

The Capital of the Company is Rs. ^Vr^the^caDital to dividTthe 

shares in the capital for the time being into several clas' g< .; 

to respectively such preferential, deferred, quail e P the regulations 

or conditions as may be determined by or m ac ‘ or ^ c *Xrights prWileges, 
of the Company and to vaty. modify or .toog.J ej."‘ e *™Jitfed by IS 

subdfvide ^he shares and 

issue shares of higher or lower denomination. 

We, the several persons whose names and addresses are subscribed «« dejrimus of 
being formed into a Company in pursuance of the Memorandum ot As on t o 
and we respectively agree to take the number of shares in the capital 
Company set opposite to our respective names. 


Names, Addresses and Descriptions 
of Subscribers. 


Number of 
Shares 
taken by 
each 

Subscriber. 


Names, Addresses and Descriptions 

of Witnesses. 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 



Dated this 
138 


day of 


19 
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FORM 10. 

Memorandum of association of company intended to do general business. 

MEMORANDUM OF ASSOCIATION 

of 

LIMITED. 

1. The name of the Company is Limited. 

2. The Registered Office of the Company will be situate in the Province of 

3. The objects for which the company is established are all or any of the following 
(and in construing the following sub-clauses the scope of no one of such sub-clauses shall 
be deemed to limit or affect the scope of any other of such sub-clauses) :— 

(1) To buy, sell, import, export, manufacture, manipulate, treat, prepare and deal 

in merchandise, commodities and articles of all kinds, and generally to carry 
on business as merchants, importers and exporters. 

(2) To carry on the businesses of carriers by land or water, of managing agents, 

secretaries, shipping agents, insurance agents, or manufacturers, mine-owners, 
mercantile agents, and any kind of commercial, financial and agency business. 

(3) To carry on all or any of the businesses of or usually carried on by zemindars 

or land companies; and to irrigate, cultivate, improve and develop any lands 
and properties whether belonging to the company or not, and to develop the 
resources thereof by clearing, draining, fencing, cultivating, planting, manur¬ 
ing, farming, letting, or otherwise, with power to advance money to other 
persons for any of the purposes aforesaid. 

(4) To take on lease, hire, purchase or acquire by license or otherwise any lands, 

plantations, rights over or connected with lands, mills, factories, plant, build¬ 
ings, works, vessels, boats, barges, launches, lorries, cars, wagons, carts, 
machinery, apparatus, stock-in-trade, patents, inventions, trade-marks, rights, 
privileges and movable or immovable property of any description which may 
be deemed necessary or convenient for any business which the Company is 
authorised to carry on. 

(5) To erect, construct, work, maintain, improve or alter, or assist in the erection, 

construction, working, maintenance, improvement or alteration of any mills, 
factories, plant, machinery, works, railways, tramways, sidings, jetties, wharves, 
bridges, roads, ways, jvater-works, tanks, wells, reservoirs, aqueducts, canals, 
vessels, boats, barges, launches, lorries, cars, wagons, carts and other works 
and conveniences and to contribute to the expense of constructing, impro¬ 
ving, maintaining and working any of the same, and to pull down, rebuild, 
and repair any of the same. 

(6) To lease, let out on hire, mortgage, pledge, sell or otherwise dispose of the 

whole or any part of the undertaking of the company, or any lands, business, 
property, rights or assets of any kind of the company or any share or interest 
therein respectively, in such manner and for such consideration as the 
Company may think fit, and in particular for shares, debentures or securities 
of any other corporation having objects altogether or in part similar to those 
of the Company. 

(7) To pay any premiums or salamis and to pay for any property, rights or 

privileges acquired by the company or for services rendered or to be rendered 
in connection with the promotion of or the business of the Company or to 
acquisition of any property for the Company or otherwise, either wholly or 
partially in cash or in shares, bonds, debentures or other securities of the 
Company, and to issue any such shares either as fully paid up or with such 
amount credited as paid up thereon as may be agreed upon, and to charge 
any such bonds, debentures or other securities upon all or any part of the 
property of the Company. 

(8) To pay all or any costs, charges and expenses preliminary and incidental to the 

promotion, formation, establishment and registration of the Company. 

(9) To purchase or otherwise acquire and undertake all or any part of the business, 

property and liabilities of any person or corporation carrying on any business 
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( 10 ) 


(U) 


( 12 ) 


(13) 


(14) 

(15) 


which the Company is authorised to carry on, or possessed of property 
suitable for the purposes of the Company. 

To promote any other company for the purpose of acquiring al or ®JVX ® l Q ® 
nroperty of this Company or advancing directly or indirectly th J 
interests thereof, and to take or otherwise acquire and hold shares in any 
such company, and to guarantee the payment of any debentures or 
securities issued by any such company. 

To take or otherwise acquire and hold shares in any other company having 

obiects altogether or in part similar to those of this Company, or carrying on 
anlTbustness^apable of being conducted so as directly or indirectly to benefit 

this Company. 

To enter into partnership or into any arrangement for sharing P r o fi ts, umon 
1° interests, co-operation, joint adventure, -ciprocal concesston or otherwise 

^ th en g n a V g e Pe [n° n anv r SeTo"^ 

£,“7 r• “ « 

otherwise acquire and hold shares or stock in any such company. 

Sss^e^ 

instruments. , 

To invest moneys of the Company not immediately required upon sue 

securities as may from time to time be determined, 
or persons having dealings with the Company. 

To appoint Agents and Managers and constitute Agencies of the Company in 
India or in any other country whatsoever. 

To borrow or raise or secure the payment of money in such manner "! 

including its uncalled capital and to purchase, redeem, or pay oil any 

securities. ( 

To pay brokerage or commission to any P«® 0 'P e ;“’ a b s o°utefy "““con- 
his or their subscribing, or agreeing to subscrib , r procuring or 

ditionally, for any shares or debentures ^ Company, or^rocu^ 

agreeing to procure subscriptions whether abso , { deben- 

same, which brokerage or commission may be paid either m cash or 
tures or shares of the Company credited as fully or partly paid up 

objects. 

To distribute any of the Company’s property among the members in specie. 

To do all or any of the above things in any part of the world and either ^ 

principals, agents, contractors, trustees or otherwise, and eithert aloneor » 
conjunction with others, and by or through agents, sub-contractors, trustees 

or otherwise. , 

(22) To do all such other things as are incidental or as the Company may thm 
conducive to the attainment of the above objects or any of them. 

4. The Liability of the members is limited. 

5. The capital of the Company is Rs. divided into Preference 

each and ordinary shares of Rs. each and such preference s annum 

.right to a fixed cumulative preferential dividend at the rate of pe J c • P’ 

.on the capital for the time being paid up thereon, but shall not confer the right 
further participation in profits, and shall not confer on the holders t e r g ✓ v 

vote either in person or by proxy at any General Meeting or to have notice of any 

meeting. 


(16) 

(17) 


(18) 


( 20 ) 

( 21 ) 
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Upon any increase of capital the Company is to be at liberty to issue any new 
shares with any preferential, deferred, qualified or special rights, privileges or conditions 
attached thereto. 

The rights foe the time being attached to the preference shares in the initial capital 
or to any shares having preferential, deferred, qualified or special rights, privileges or 
conditions attached thereto, may be altered or dealt with in accordance with the Arti¬ 
cles of Association of the Company but not otherwise. 

We the several persons whose names and addresses are subscribed are desirous of 
being formed into a company in pursuance of this memorandum of association and we 
respectively agree to take the number of shares in the capital of the Company set oppo¬ 
site to our respective names. 


Names, Addresses and Descrip¬ 
tions of Subscribers. 

Number of shares taken 
by each Subscriber. 

Names, Addresses and 
Descriptions of Witnesses. 




Dated the 

day of 

19 . 


FORM 11. 


Memorandum of Association of a company limited by guarantee and 
registered in pursuance of section 26 of the Indian Companies Act , 1913 . 

MEMORANDUM OF ASSOCIATION 

of 

THE.ASSOCIATION/ INSTITUTE/ SOCIETY. 

1. The names of the Association is Association. 

2. The registered office of the Association will be situate at 

3. The objects for which the Association is established are :— 


( 1 ) 

( 2 ) 

(3) 

(4) 


To 

To 

To 


The doing of all such other lawful things as are incidental or conducive to- 
the attainment of the above objects. 

4. The income and property of the Association shall be applied solely towards the 
promotion of the objects of the company as set forth in the memorandum of association \ 
and no portion thereof shall be paid or transferred, directly or indirectly, by way of 
dividend, bonus, or otherwise however byway of profit, to the members of the Asso¬ 
ciation : 

Provided that nothing herein shall prevent the payment, in good faith, of remuner¬ 
ation to any officers or servants of the Association, or to any member thereof, or other 
person, in return for any services actually rendered to the Association : 

Provided further that no member of the council of management or governing body 
of the Association shall be appointed to any salaried office of the Association, or any 
office of the Association paid by fees, that no remuneration shall be given by the Associa¬ 
tion to any member of such council or governing body except repayment of out-of-pocke 
expenses and interest on money lent or rent for premises demised to the Association. 
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section 26 of the Indian Companies Act, 1913. 

a Thf» Hahilitv of the members is limited. 

5: Every member of the Association -dertakcs to^onuibute - the assets^ the 

Association, in the event of the sam f b ?‘"® men f of the debts and liabilities of the 

member, or within one year j°^Xhe ceases to be a member, and of the 

Association contracted before the nme at which ^ same) and for the adjustment 

a,'»««“*5™*-. ^ *-»"■ ™ * 

r'r ,;r 

satisfaction of all its debts a n d 11 a J? 1 * 1 “' * ’ m h er so ft h e Association, but, if and so far as 
be paid to or distributed among the mem or transferred to some other 

effect can be given to the next P-™ t J the objects of the Association, to be 

institution or institutions hav "8°^“ at or before the time of dissolution, and 

determined by the nembers ^^'^"jurisdiction in the matter. 

in default thereof by such Court as may nav teceive d and expended by the 

9. True accounts shall be kept receipt and expenditure takes place, 

Association and the matter the Association, and subject to any reason- 

and of the property, credits and liabilities ott the same that may be imposed 

able restrictions as to the time and manner ot P B Association, shall be open 

in accordance with the regulation for the nme be. g the accounts of the 

^^rn^rbiexami^'ani 1 t^or^ness of the balance-sheet ascertained by 
one or more properly qualified auditor or auditors.^ sub scribed are desirous of 

■. . P ssociatfon^rTpursuance 1 of this memorandum of association. 



Witness to the above signatures of " .Description. 

Name. re9 . . 

Witness to the above signature of.. . . o ...l, 

IN. B. Charitable and religious soci e ^ 9 ' ^igcaianeou S 3 ^ciTties have been 

unl^a^Soned provision of the la.,. 


FIRST OBJECT CLAUSE OF A COMPANY TAKING OVER THE BUSINESS 
OF OR AMALGAMATING WITH ANOTHER COMPANY. 


FORM 12. 


(1) To Acquire a going Concern. 

1 . To acquire and take over as a going concern t he assets’Tnd liabilitiesTf fhe pro¬ 
prietors ofthat'busineM ^'connection therewith and with^cw th reto m emer into 
the agreement referred to in clause-of the Company s articles of association, 
carry the same into affect with or without modifications. 
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FORM 13. 

(2) Another. 


with nr ac ^ UIre ,^ c - . and with a view thereto to adopt and carry into effect 

P s? a» b xra d f 

subTcX V d°b y the °'[aX™^ ““ PUrP ° S£ ° f identifi - ti - 


FORM 14. 


(3) To Acquire and Amalgamate with other Concerns. 

F To acquire, take over, and amalgamate with the undertakings of the Co 
Ltd. and of the Co., Ltd. and with a view thereto to enter into the agreements 


FORM 15. 

(4) To Acquire the Undertaking of a Company and Shares therein. 

1. To acquire and take over undertaking of the Co. Ltd., and with a 

view thereto acquire all or any of the shares, debts and liabilities of that company, and 
for that purpose to adopt agreement dated and made between A. of the 

one part and B. of the other part and to carry the same into effect &.c. 


MAIN OBJECT CLAUSES OF COMPANIES. 

FORM 16. 

Aerial Conveyances. 

To establish, maintain, and work lines of aerial conveyance between 

and between other places to be from time to time selected by the Company. 

To carry passengers and goods by air, railway, tramway, motor conveyances, 
ships, boats, vessels barges and other means. 

3. To manufacture, buy, sell, prepare, let on hire, and deal in aerial conveyances 
of all kinds and the component parts thereof, and all kinds of machinery and apparatus 
for use in connection therewith. 

4. To carry on the businesses of mechanical engineers, motor engineers, electrical 
engineers, and ground engineers in ail their branches. 

5. To acquire, provide and maintain hangars, garages, sheds, aerodromes and 
accommodation for or in relation to aerial conveyances. 

6 . To establish and maintain schools and workshops for training students, appren¬ 
tices and as fliers, pilots, ground engineers, motor engineers, mechanical engineers and 
electrical engineers. 



ASSURANCE AND INSURANCE COMPANIES. 

FORM 17. 

(1) Life Assurance Company. 

1. To carry on the business of a Life Assurance Company as provided in the 
Insurance Act, being Act IV of 1938 or any other Act which may, in future amend, 
modify, extend or replace the said Act. ; ; ' - 
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? To carry on the business of life assurance in all its branches, and in particular 

ro orant or effect assurances of all kinds for payment of money by way of single payment 
to grant or enect ass q{ imrnediate or deferred annuities or otherwise upon 

tLTaDDening of aU or any of the following events, namely, the death, or marriage or 

Mrth ^^survivorship, or failure of issue of, or the attainment of a given age of or by 

birth, or s ^ exp i rat ion of any fixed or ascertainable period, or the 

occurrence of contingency or event which would or might be taken to affect the 
interest of any person or persons in any property and also (in connection with assurance 

!?n the life or lives of the same person or persons, but not otherwise) to grant assurances 
on the li , happening of personal injuries caused by accident of any 

description or upon the happening of sickness or bodily or mental incapacity. 

3 To grant annuities of all kinds, whether dependent on human life or otherwise 
and whether immediate or deferred and whether contingent or otherwise 

4 To reassure counter-reassure all or any risk and to undertake all kinds of 
reassurance and counter-reassurance connected with any of the bus.ness aforesa d. 

5 To give to any class or section of those who assure or have other dealings with 

i ' or >\7 riohr* over or in relation to any fund or funds, or right to parti 

ct e ateTn P the y ’profits of the company or in the profits of any particular branch or part 
of Its business” or any other special privileges, advantages or benefits. 


FORM 18. 

(2) Accident Insurance. 

1 To grant assurances of all kinds for payment of money by way of a single 
- k,, c^ral navments or by way of annuities, or otherwise, upon the happen^ 

fnj of personal injuries caused by accident of any description, or upon the happening of 
irckness or boddy and mental incapacity, and generally to carry on the business of 

accident insurance in all its branches. 


FORM 19. 


(3) Fire Insurance Company. 


1 To carry on the business of fire insurance in all its branches, and to grant 
insurances against injury or damage to or loss of property directly or indirectly cause 
by or resulting from fire, lightning or explosion. 


FORM 20. 

(4) Marine Insurance Company. 

1. To carry on the business of marine insurance in all its branches, andi in 

particular, without prejudice to the generality of the foregoing words ^ 

insurance on ships, vessels, boats and crafts of kinds, and on goods, merchandise 

live or dead stock, luggage, effects, specie, bullion, or other property, respondentia and 

bottomry interests, commissions, profits and freights. 

2. To carry on all kinds of transit insurance business, and S e ^rally every in 
of insurance and re-insurance business, except the issuing of policies 

human life. 


FORM 21. 

(5) Provident Insurance Society. 


1. To carry on the business of a Provident Insurance Society as 

Insurance Act being Act IV of 1938, or any other Act which may in future amend, 

modify, extend or replace the said Act. 

2. To receive premiums or contributions for insuring money to be pa ' d ^ 
Company to its policy-holders, their nominees or assignees on the birth, or marriage o 
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any person or on the death of the person paying the premium or contribution or his 
wife, child, parent, brother or sister, or on the happening of such other contingencies or 
class of contingencies as are or may be prescribed under the aforesaid Act or Acts. 

3. [Select any other clause (not inconsistent with Act IV of 1938) from Form 
No. 17 that may be considered suitable]. 

4. To carry on the business of a Life Assurance Company under the Insurance 
Act (Act IV of 1938) by fulfilling the conditions laid down in the said Act whenever 
the Company may deem it expedient to do so. 


FORM 22. 

(6) Insurance of all kinds. 

1. To carry on all kinds of insurance business, and all kinds of guarantee and 
indemnity business, and in particular, without prejudice to the generality of the fore¬ 
going words, to carry on life, fire, marine accident, employers’ liability, workmen’s 
compensation, disease, sickness, survivorship, failure of issue, burglary, robbery, theft, 
fidelity and transit insurance. 

2. To grant annuities of all kinds, whether dependent on human life or other¬ 
wise and whether perpetual or terminable, immediate or deferred, absolute, contingent 
or otherwise. 

3. To lend and advance money upon or without security, including the lending 
of money upon policies issued by the Company or in respect of which it is liable, and to 
apply any of the funds of the Company in buying up, cancelling, extinguishing, or 
■obtaining a release from any policy, contract, or liability. 


BANKING, FINANCIAL AND LOAN COMPANIES. 

FORM 23* 

(1) Banking Company. 

1. To carry on the business of banking in all its departments, including the accep¬ 
ting of deposits of money on current account or otherwise subject to withdrawal by 
cheque, draft or order. [Here put in all or any of the clauses (1) to (17) of s. 277F (ante.)] 


FORM 24. 

(2) Financial Company. 

1 . To lend money and negotiate loans. 

2. To draw, accept, indorse, discount, buy, sell, and deal in bills of exchange, 
promissory notes, bonds, debentures, coupons and other negotiable instruments and 
securities. 

3. To issue on commission, subscribe for, take, acquire and hold, sell, exchange 
and deal in shares, stocks, bonds, obligations or securities of any Government, local 
authority or company. 

4. To form, promote, subsidise and assist companies, syndicates and firms of 
all kinds. 

5. To give any guarantee for the payment of money or the performance of any 
obligation or undertaking. 

6 . To undertake and execute any trust. 

7. To acquire, improve, manage, work, develop, exercise all rights in respect of 
leases and mortgages, and to sell, dispose of, turn to account, and otherwise deal with, 
property of all kinds, and in particular, land, buildings, concessions, patents, business 
concerns and undertakings. 

8 . Generally to carry on and undertake any business, undertaking, transaction 
or operation commonly carried on or undertaken by bankers, capitalists, promoters, 
financiers, concessionaries, contractors, merchants and any other business. 
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(3) Loan Company. 

1 To borrow or take deposit, of money at intern, or otherwis^ from any person 

s sssrsJssi or otheiwi9e as the 

C ° mP 2 an To acquire any movable «ale^therwise/ 

think it desirable to acquire by \ y financiers and to carry on any other 

3 To carry on business as capitalists a enient i v carried on in connection 

business which may seem to be capable o e ‘ ^ d directly or indirectly to enhance 

s; h .s°.v:? s'su • 

securities, properties or rights. 

- » ^ 


FORM 26. 

Building Company. 

1 . To purchase take on lease ot in 
buildings in/at-or elsewhere. and any 

with, any such lands and buildings. acquired by or in which the 

oj-ji tsssjrtJt vac &X i*- 

building purposes. , trol an d manage any water- 

3 To construct, maintain, improve, devel p, > powe r, heat and light supply 

works, gas works, reservoirs roa ^^ est ^ nt9i baths, places of ^owWp, places of 

works, telephone works, hotels, clubs, T reading rooms, stores, shops, dairies, an 

amusement, pleasure grounds, P^^X^ ompany may think directly or indirectly 
other works and conveniences /^icb t ? or otherwise assist or take part in th 

conducive to these objects, a ^ n ^ t °^ orking , control and managemen thereof. 

construction, maintenance, development w g, businesses, namely, of builders and 

4. To carry on all or any of the ^''^^^T sand, lime! brick, timber, 
contractors, decorators, merchant 3 and de 1 terra-cotta makers, job masters, 

hardware and other building requisites, brick ana 
carriers, licensed victuallers, and house agents. 


FORM 27. 

Brickmakers and Potters. 

, or»nfacturers of bricks, tiles, pipes, pottery, 

1. To carry on the business o ware G f all kinds. 

earthenware, china and terra-cotta an ce manufacturers of and dealers in 

2. To carry on the business of pavior, -^po^! 

artificial stone, whether for building, pa g winters. 

3. To carry on the businesses of idol makers an p 


FORM 28. 


Carrying Company. 

1. To carry on all or any of the following^buaineaaes^at is to say, 

buir n ^^ 


ay AiuA luiwcuuiug ,- . j : n ronnection wuu -- 

tesses which can conveniently be carrie whatsoever on land or water. 

2. To carry passengers and goods by any conveyance whatsoeve 

3. To carry on the business of general contractors. 
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FORM 29. 

Chemists and Druggists. 

1. To carry on the businesses of chemists druggists, oilmen, importers and 
manufacturers of and dealers in pharmaceutical, medicinal, chemical, industrial and 
other preparations and articles, compounds, cements, oils, paints, pigments and varnishes, 
drugs, dyeware, and paint and colour grinders, makers of and dealers in proprietary 
articles of all kinds, and of electrical, chemical, photographical, surgical, and scientific 
apparatus and materials. 

2. To buy, sell, manufacture, refine, manipulate, import, export, and deal in all 
substances, apparatus, and things capable of being used any such businesses as afore* 
said, or required by customers of or persons having dealings with the Company, either 
by wholesale or retail. 

3. To carry on business as providers of all requisites for hospitals, patients and 
invalids. 


FORM 30. 

Cinema and Film Company. 

1. To carry on the business of proprietors or managers of theatres, places and 
halls and cinematographic shows and exhibitions, both silent and talkie, and to permit 
the Company’s premises to be used for such other purposes as may seem expedient. 

2. To purchase, hire or otherwise acquire any photographic and other apparauts 
in connection with cinematographic shows and exhibitions. 

3. To produce cinematograph films, and to let on hire or sell the same. 

4. To import foreign films, machinery, apparatus, camera &.C., and to export 
Indian films to foreign countries. 

5. To purchase films or to take on hire films from other person and to re-let on 
hire the same. 

6 . To acquire by purchase, lease, grant, assignment, transfer, exchange or otherwise 
lands, gardens, premises and to erect buildings, cinema houses or houses for show 
pictures, studio, laboratory, factory, and to carry on any business capable of being 
conducted so as to directly or indirectly benefit the Company. 


FORM 31. 

Cycle manufacturing Company. 

• i, c ? r . ry , on ,^5 business of manufacturing cycles, bicycles, tricycles and 

carriages of all kinds, and of all articles and things used in the manufacture, maintenance 

and working thereof, and also all apparatus and implements and things for use in sports 
or games. 

wriobfo Zir ry ° n kusiness of mechanical engineers, machinists, fitters, mill- 
ann^alrro er3 , , 1 wire drawers, tube makers, metallurgists, sadlers, galvanizers, japanners, 
annealers, enamellars, painters, spray painters, electro-plater, and packing case maker,. 

all kind. If? 3 * 1 ’ ''''iff’ a ?L dea * ‘ n a PP aratus i machinery materials and article of 

n enHnned or lik f . \ capable of A eing used fot the P ur P°«s of any business herein 
mentioned or likely to be reqmred by customets of any such business. 


FORM 32. 


1. To carry on the 
garden produce of all kinds, 
fruits and vegetables. 


Dairy Company. 

business as producers of, and dealers in dairy, farm and 
and in particular milk, cream, butter, cheese, poultry, eggs, 
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2. To carry on business as cow keepers, goat keepers, farmers, millers and market 
gardeners and as manufacturers of all kinds of condensed milk, jam, pickles and 
preserved provisions of all kinds. 


FORM 33. 

Drapers and Furnishers. 

1. To carry on the business of drapers and furnishers in all its branches. 

2. To carry on all or any of the businesses of silk mercers, silk weavers, cotton 
spinners, cloth manufacturers, furriers, haberdashers, hosiers, manufacturers, importers 
and wholesale and retail dealers of and in textile fabrics of all kinds, milliners, dress¬ 
makers, tailors, hatters, clotheirs, outfitters, glovers, lace manufacturers and feather 
dressers. 


FORM 34. 

Electric Company. 

1 . To carry on the business of electrical engineers and contractors, suppliers of 
electricity, manufacturers of and dealers in electric, magnetic, galvanic, and other 
apparatus, mechanical engineers, suppliers of electric light, heat, sound and power, and 
to acquire any inventions &.C., and to construct railways and tramways and work the 
same by steam, gas, oil, electricity or other power. 

2. To carry on in any part of India and Burma or elsewhere the business of an 
electricity supplying company in all its branches, and in particular to construct, lay down, 
establish, fix, and carry out all necessary cables, wires, lines, accumulators, lamps and 
works, and to generate, accumulate, distribute and supply electricity and light an power 
to cities, towns, streets, docks, markets, theatres, buildings and places both publ 
and private. 

3. To carry on the business of electricians, mechanical engineers, suppliers of 

electricity for the purpose of light, heat, motive power, or otherwise, and m anu facturers 
of and dealers in all apparatus and things required for or capable o e k r 

connection with the generation, distribution, supply, accumulation an _ emp y 
electricity. 

4. To manufacture, import, export, deal in wholes;ale ® r . r « ta |f a H ny r ^j°® ra f ct J’ 

phonographs, dictaphones, television sets and all sorts of e ec nc * 

instruments and articles. 


FORM 35. 

Guarantee and Indemnity Company. 

1. To guarantee the fidelity of persons filling or about to fill situation of trust ^ or 

confidence, and the due performance and discharge by sue pers 

duties and obligations imposed on them by contract orot e . . , . 

2. To guarantee the due performance and discharge by brokers, 

liquidators, committees, guardians, executors, administrators, tr 

and agents of their respective duties and obligations. , . . 

3. To guarantee the payment of money secured by or pa y ^ h ^ g “ ” obligations, and 

of debenture bonds, debenture stock, contracts, provincial, municipal, local, or 

securities of any company or of any authority, Cent , 

otherwise, or of any persons whomsoever, whether c p . f t or confidence 

4. To guarantee persons filling or *kout ^to in particular against liabilities resulting 

against liabilities in connection therewith, b ent or other person, or from th« 

from the misconduct of any co-trustee, co- g » property or in any security, or from 
insufficiency, imperfection, or ^JVnthe part of any other persons, or 

fcny bankruptcy, insolvency, fraud, or to 

from any error of judgment or misfortune. 
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5. To guarantee the title to or quiet enjoyment of property either absolutely or 
subject to any qualifications or conditions, and to guarantee persons interested or about 
to become interested in any property against any loss, actions, proceedings, claims, or 
demands in respect of any insufficiency or imperfection or deficiency of title, or in respect 
of any incumbrances, burdens, or outstanding rights. 

6 . Generally to carry on and transact every kind of guarantee business, and every 
kind of indemnity business, and every kind of counter guarantee and counter indemnity 
business, and generally every kind of insurance and reinsurance business, whether of 
the like or a different kind, and whether now known or hereafter devised except the 
issuing of policies of insurance upon human life, fire insurance and marine insurance. 

7. To contract with leaseholders, borrowers, lenders, annuitants, and others for 
the establishment, accumulation, provision, and payment of sinking funds, redemption 
funds, depreciation funds, renewal funds, endowment funds, and any other special funds, 
and that either in consideration of a lump sum or of an annual premium or otherwise* 
and generally on such terms and conditions as may be arranged. 

8 . To furnish and provide deposits and guarantee funds required in relation to 
any tender or application for contract, concession, decree, enactment, property, or 

privilege, or in relation to the carrying out of any contract, concession, decree, or 
enactment. s * 


9. To receive money, securities, and valuables of all kinds on deposit at interest or 
for custody, and generally to carry on the business of a safe deposit company. 

10. To lend, deposit, or advance money, securities, and property to or with such 
persons and on such terms as may seem expedient. 

11. To carry on other businesses which may seem to the Company capable of being 
nveniently carried on in connection with the above or calculated directly or indirectly 

to enhance the value of or render profitable any of the Company’s properties or rights. 

on gra a C pol i cies or enter into contracts for or in respect of the matter aforesaid 

on such terms and conditions as may be arranged. 

a DDroD 3 riaJanv a nf U r 'h^r' e Capita J f ° r any of the purposes of the Company and to 
un?ondidonaHv . CoI ? PanVS aS 3 f ts to specific Purposes, either conditionally or 

deahnp, Wi?h Ih n ^ admlt ™l cla33 ° r seCtion of those who insure or have any 

pa?&^ branch 307 ,ha ? the profits thereof ’ ot in P™fits of any 

advantages or benefits C ° mp3ny ' buslness - or to a "V °*er *Pectal rights, privileges, 

liabilities of anT n^r and undertake the whole or a "y part of the business, property and 
authorized to Irv ° r COmp3ny , prying on any business which the Company is 
Company ’ ° r ptoS9esed ° f Property suitable for the purposes of the 

any movat^elrlnmn^ahl^* 1336 ’ tabe ° n ' ease ' ° r * n exchange, hire, or otherwise acquire 
a . y . J?o immovable property or actionable claim and any rights or Dtivileges 

otet, th or C t 0 h™ P aca y uiriti y o^?» °' with tefaSnS » any P p f t hlsl 

any securities heldT/ rhp C wblcb may seem calculated to facilitate the realization of 
HabiUty or which I =C o m pany o r to prevent or diminish any apprehended loss or 
otherwise and in nartiVuIar „ ca P ab ! e of being profitably dealt with by way of resale or 

assurance,’ life interests, choses in ^" n ?iS Verrf0n,, P ° HdeS ^ 

may seem expedient r romise any c ^ aims made against the Company which it 

notbe valid inllw. P a y, satisfy or compromise notwithstanding that the same may 


FORM 36. f 

Hotel Company. 

ment room and" ^dg^ho^se 33 ke^pe^f’ lken^^’- Cafe i'i tavern ’ beer-house, refresl 

merchants, importers and manufacturers ’of aerated V1C ^ ualIe 1 rs ’ w j ne > beer, and spin 
other drinks, purveyors caterer* for th * grated, mineral, and artificial waters an 
motor lorry proprietors’dairy men ice® pub i IC S ene . ra lly, carriage, taxi, motor car an 
and dead stock and foreign produce’of niwf rchant . 9 » inporters and brokers of food, liv 
proprietors of clubs, baths dresline hair J dre ssers, perfumers, chemist! 

rooms, libraries, grounds and oT ’ laundnes » reading, writing and newspape 

< ’. pIaces of amusement, recreation, sport, entertainmen 
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and instruction of all kinds, tobacco, cigar and cigarette merchants, agents for railway 
and shipping companies and carriers, theatrical and opera-box office proprietors and 
general agents, and other businesses which can conveniently be carried on in connection 

therewith. 


FORM 37. 

Import and Export Company. 

1. To carry on all or any of the business of importers, exporters, refrigerators, 
shipowners, shipbuilders, caterers of ship or other vessels, warehousemen, merchants, 
ship and insurance brokers, carriers, forwarding agents, warfingers, sheep farmers, 
stock owners and breeders, pasturers, graziers, preservers and packers of provisions 
of all kinds, quarry owners, brickmakers, tanners, carpenters and mechanical engineers 
&c. See. 


FORM 38. 

Jewellers. 

1. To carry on business as goldsmiths, silversmiths, jewellers, gem merchants, 
watch and clock repairers, electro-platers, dressing bag makers, importers and exporters 
of bullion, and to buy, sell and deal (wholesale and retail) in bullion, precious stones, 
jewellery, watches, clocks, gold or silver plates, cups, shields, electro-plate, cutlery, 
dressing bags, bronzes, articles of vertu, objects of art, and such other articles and goods 
as the company may consider capable of being conveniently dealt in relation to its 
businesses, and to manufacture and establish factories for manufacturing goods for the 
above businesses. 


FORM 39. 

Laundry. 

I 

1. To carry on at and elsewhere the business of a steam and general laundry, 

and to wash, clean, purify, scour, bleach, wring, dry, iron, colour, dye, disinfect, renovate 
and prepare for use all articles of wearing apparel, household, domestic and other cotton, 
silk, and woolen goods, linen and fabrics of all kinds, and to buy, sell, hire, manufacture, 
repair, let on hire, alter, improve, treat and deal in all apparatus, machines, materials 
and articles of all kinds, which are capable of being used for any such purposes. 


FORM 40. 

Kieat and Cattle Importing Company . 

1. To carry on the business of importers of meat, live cattle and a ^ ee Pj an jJ. 
that of dealers in cattle and sheep generally, and in all branches of sue respe 

of businesses. 

2. To buy and sell by wholesale or retail in India or elsewhere, all kinds of meat, 

and generally to carry on the trade or business of a meat salesman in 

3. To acquire by purchase or otherwise ranches and sheep tannin^ and 

the trades or businesses of cattle rearers and sheep farmers, fel 8 8* ^ t filow, 

warehousing, generally, preserved meat manufacturers, dea * > 

grease, offal, and other animal products. , , 

, f 4. To erect and build abattoirs, freezing-houses warehouses, sheds, and other 

buildings necessary or expedient for the purposes of the Comp y* 

5. To purchase, charter, hire, build, or otherwise acqmre, ^^merchandise 

oHu a k in d ds° ^S’SjUSTon'.he owners, barge owners, and lightermen 
»n all its branches. 
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FORM 41. 

Mechanical Engineers. 

1. To carry on the business of iron-founders, mechanical engineers, manufactures 
of machinery and implements of all kinds, tool makers, brass-founders, metal-workers, 
boiler-makers, mill-wrights, iron and steel converters, smiths, wood workers, builders, 
painters, metallurgists, electrical engineers, water-works engineers, gas generators, 
farmers, printers, carriers and merchants, and to buy, sell, manufacture, repair, convert, 
alter, let on hire, and deal in machinery, implements, rolling stock, and hardware of all 
kinds, and to carry on any other business which may seem to the Company capable of 
being conveniently carried on in connection with the above, or otherwise calculated, 
directly or indirectly, to enhance the value of any of the Company’s property and rights 
for the time being. 

2. To undertake and execute any contracts for works involving the supply or use 
of any machinery, and to carry out any auxiliary or other works comprised in such 
works. 


FORM 42. 

Mining Company. 

1. To purchase, take on lease, or otherwise acquire any mines, mining rights, and 

metaliferous, land in.or elsewhere, and any interest therein, and to explore, work, 

exercise, develop, and turn to account the same. 

2. To crush, win, get, quarry, smelt, calcine, refine, dress, amalgamate, manipulate, 
and prepare for market, ore, metal and mineral substances of all kinds, and to carry on 
any other metallurgical operations which may seem conducive to any of the objects of 
the Company. 

3. To buy, sell, manufacture, and deal in minerals, plants, machinery, implements, 
conveniences, provisions, and things capable of being used in connection with 
metallurgical operations, or required by workmen and others employed by the 
Company. 

4. To construct, carry out, maintain, improve, manage, work, control, and 
superintend, any roads, ways, tramways, railways, bridges, reservoirs, watercourses, 
aqueducts, wharves, furnaces, mills, crushing works, hydraulic works, electrical works, 
factories, warehouses, shops, and other works and conveniences which may seem directly 
or indirectly conducive to any of the objects of the Company, and to contribute to-, 
subsidise, or otherwise aid or take part in any such operations. 

To search for, get, work, raise, make merchantable, sell and deal in iron, coal, 
ironstone, brick-earth, mica, lead, tin, copper, graphite, asbestos and other metals, 
minerals and substances and to manufacture and sell fuel and other products. 

T ° carry , on busine9s manufacturers of chemicals and manures, distillers, 
dyemakers, gas makers, mametallurgtsts and mechanical engineers and to carry on &c. 


FORM 43. 

Motor Car Manufacturing Company. 

and iorJr? ? n the business of manufacturers, dealers, hirers, repairers, cleaners 

lorries mnfr,r 1 ° ° r caTS » m °t°r cycles, motors, motor boats, motor launches, motor 
lorries, motor vans, aeroplanes, hydrsoplanes, sea planes and other conveyances of 

elLtrichv aXaf o'r rh PIOPelled ° r TT* by mean * ° { P*rol, spirit? s/eam gas, 

used fol i'n h P °TT an u d of engines ' chassis . bodies and other things 

used for, in or in connection with the above mentioned things. 

accssorlel and'fitting’of 111 kSd.fc”' “5 

petrof el^ricit? and^dier m!? 88 gara S e keepers and suppliers of and dealers in 
petrol, electricity and other motive power to things mentioned in clause 1 above. 
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founders,^metallurgists and painters. ° f mechanicaI en 8ineers, electrical engineers, fitters, 

5. To do all other things as are conducive to the attainment of the aforesaid 
objects. 


FORM 44. 

Motor Omnibus Company. 

1. To carry on at and elsewhere the business of running motor 

omnibuses, taxicabs, lorries and motor cars of all kinds and on all such lines as the 
Company may think fit, and transport passengers and goods and generally to carry on the 
business of common carriers by land and water by any vehicle whatsoever. 

2. To carry on the business of manufacturers of motor omnibuses, motor cars, 
lorries, taxicabs See., and generally of all kinds of omnibuses and vehicles for the 
transport of persons and goods, whether propelled or moved by electricity, steam, oil, 
vapour, gas or other motive or mechanical power. 

3. To carry on the business of mechanical engineers and carriage builders in all 
their respective branches. 

4. To manufacture, buy, sell, exchange, alter, improve, manipulate, prepare for 
market, and otherwise deal in all kinds of plant, machinery, apparatus, tools, utensils, 
and things necessary or convenient for carrying on any of the above businesses or 
usually dealt in by persons engaged in the like businesses. 


FORM 45. 

Company to run Aerial Conveyances. 

1. To establish, maintain and work lines of aerial conveyances, seaplanes &c. 
between two or more places in India and between other places in and outside India to 
be from time to time selected by the company. 

2. To manufacture, buy, sell, prepare let on hire and deal in aerial conveyances 
of all kinds and the component parts thereof, and all kinds of machinery and apparatus 
for use in connection therewith. 

3. To acquire, construct, provide, and maintain aerodromes, hangars, sheds, 
garages and accomodations for or in connection with all kinds of aerial conveyances. 

4. To train and to employ ground engineers, pilots, fliers, assistants, mechanical 
and electrical engineers. 

[ Here insert selected paras from Forms Nos. 43 &. 44-1 


FORM 46. 

Newspaper, Magazine, &c. Company. 

1. To carry on business as proprietors and publishers of newspapers, magazines, 
periodicals, journals, books and other literary works and undertakings. 

2. To carry on all or any of the businesses of printers, stationers, lithographers, 
type-founders, stereo-typers, electro-typers, photographic printers, photo-lithographers, 
chromo-lithographers, engravers, die-sinkers, book-binders, designers, draughtsmen, 
paper and ink manufacturers, book-sellers, publishers, advertising agents, and dealers in 
or manufacturers of any other articles or things of a character similar or analogous to 

e foregoing or any of them or connected therewith. 

3. To undertake and transact all kinds of agency or business which may be con- 
n ently carried on along with any of the above businesses. 

p To provide for and furnish or secure to any members or customers of the 

* m P an Y> or to any subscribers to or purchasers of any publication of the Company, or 

cou P on » or tickets issued with any publications of the Company any conveniences, 

t™.!i ntagea » ber *efits or special privileges which may seem expedient, and either gratui¬ 
tously or otherwise. 
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FORM 47. 

Patent Medicines. 

1. To carry on the manufacture and sale of patent medicines and preparations, 
and generally to carry on the business of manufacturers, buyers, and sellers of and 
dealers in all kinds of medicines and medical preparations and drugs whatsoever and 
obtain patents for them. 

2. To carry on all or any of the businesses of chemists, druggists, chemical 
manufacturers, and importers and manufacturers of and dealers in pharmaceutical and 
medicinal preparations. 

3. To manufacture, buy, sell, and deal in mineral waters, wines, cordials, liqueurs, 
soups, broths, and other restoratives or food, specially suitable or deemed to be suitable 
for invalids and convalescents. 

4. To adopt such means of making known the products of the Company as may 
seem expedient, and in particular by advertising in the press, by circular, by purchase 
and exhibition of works of art or interest, by publication of books and periodicals, and 
by granting prizes, rewards, and donations. 


FORM 48. 

Petroleum and Mineral Oil Company. 

1. To carry on the business of extracting, pumping, drawing, transporting and 
purifying and dealing in petroleum and other mineral oils. 

2. To search for, inspect, examine and explore, work, take on lease, purchase or 
°^ her J Wi3e acc l u * re l an ds and places which may seem to the Company capable of 
affording supply of mineral oil, and to establish, utilize and turn to account pumping 
stations, pipe-lines and other works and conveniences suitable for the purpose* 


FORM 49. 

Quarry Masters and Paviours. 

1. To carry on business as quarry masters and stone merchants, and to buy, sell, 
kind's ’ heW> CarVe> P ° i8h> CrU8h ’ and pre P are for market or use stone of all 

h,r, M 2 'nf? ni ST y i° n business as road and pavement makers and repairers and manufac* 

kinds and ^h1fiM er r m ^ me ’ cement > mortars, concrete and building materials of all 
kinds d b d and contractor9 for the execution of works and buildings of all 


Refreshment Rooms. 

caterers aid r °° mS pr ° priet ° rs and IefresWn 

sellers,' da^ g T oc t, 

pro deal 11 

and others° ^ruMn^ narticukr^ ^1- k in< k of conveniences and attractions for customer 
Phone,, radios, clubs, store,, shop" 1 Id|’ing^n dYalat o r°i e 1 Tc™™’ 
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FORM 51. 


Saw Mills. 

1 . To carry on business as timber merchants, saw-mill proprietors, and.timber 
growers, and to buy, sell, grow, prepare for market, manipulate, import, export, and 
deal in timber and wood of all kinds, and to manufacture and deal in articles of all 
kinds in the manufacture of which timber or wood is used, and to carry on business as 
general merchants, and to buy, clear, plant and work timber estates, and to carry on 
any other businesses which may seem to the Company capable of being conveniently 
carried on in connection with any of the above or calculated directly or indirectly to 
render profitable or enhance the value of the Company’s property or rights for the 
time being. 


FORM 52. 

Shipping Company acquiring an existing Business. 

1. To establish and maintain lines of steam and other ships and vessels between 
any ports which may seem to the Company expedient, and with a view thereto to enter 
into the agreement referred to in articles of the Company’s articles of association and 
to carry the same into effect with or without modification, and generally to transport 
passengers, mails, troops, munitions of war, livestock, meats, corn and other produce, 
and treasure and merchandise of all kinds. 

2. To purchase, take in exchange, or otherwise acquire and hold steam and other 
ships and vessels, or any shares or interests in ships or vessels, and also shares, sto cks, 
and securities of any companies possessed of, or interested in any ships or vesse s » 

to maintain, repair, improve, alter, sell, exchange, or let out on hire or c arter, or o 
wise deal with and dispose of any ships, vessels, or shares, or securities aroresai 

3. To carry on all or any of the business of importers, exporters, shipowners, 

managers of shipping property, freight contractors, carriers by land and sea, 8 ’ 

lightermen, motorboat owners, forwarding agents, ice merchants, refriger g 
keepers, warehousemen, wharfingers and general merchants and traders. 

4. To insure with any other company or person against losses, damages, risk* * in 

liabilities of all kinds which may affect the Company also to carry on e , , 

marine insurance and marine accident insurance in all their respective 

to effect re-insurance and counter re-insurance. 


FORM 53. 

Shoemakers. 

1. To carry on business as boot and shoe manufactures, hide a " d . ng ca * n d ot her 

chants and manufacturers, leather dressers, tanners, dealers l V onods. 

materials, manufactures of and dealers in all kinds of rubber an e , . , 

2. To carry on business as exporters, importers of and traders an 
skins and leathers of all animals and all kinds of leather goods. 


FORM 54. 


Soap Manufacturers. 

1. To carry on the business of soap manufacturers. kinds of oils and 

2.. To buy, sell, manufacture, refine, P r fP a * e an d ingredients, 

oleagenous and saponaceous substances and all kinds o u g ^ ene ral chemists 

, 3. To carry on business as pharmaceutical, manufacturing, ® requisites, and 

1°* druggists and manufacturers of and dealers in kl ™nd mrtil or otherwise, and 

manufacturers of all kinds of boxes and cases of card / '"‘’Manufacturers of perfumes, 

JSuS colour printers, publishers, stationers, candle "} ak *”» 

•collectors nf _ j_;_ „<»o#*farion and substances. 
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FORM 55. 

Spinning and Weaving Company. 

1 To carry on all or any of the businesses of jute, flax and hemp spinners, cotton 
spinners and doublers, linen and cloth manufacturers, jute, flax, hemp, cotton and 
wool merchants, wool combers, worsted spinners, woolen spinners, yarn merchants, 
worsted stuff manufacturers, bleachers, dyers and manufacturers of bleaching and 

dyeing materials. 

2. To purchase, comb, prepare, spin, dye and deal in jute, cotton, flax, hemp, 
wool, silk and any fibrous substances. 

3. To weave and otherwise manufacture, buy and sell and deal in all kinds of 
cloth and other goods and fabrics, whether textile, felted, netted or looped. 

4. To carry on the business of manufacturers of and dealers in water-proof 
materials and fabrics, paulines, American cloths, floor cloths and all kinds of imitation 
leathers and rubbers. 


FORM 56. 

Stationers. 

1 . To carry on the businesses of stationers, printers, lithographers, stereo-typers, 
electro-typers, photographic printers, photo-lithographers, engravers, die-sinkers, envelope 
manufacturers, book-binders, account book manufacturers, machine-rulers, numerical 
printers, paper makers, paper bag makers, box makers card board manufacturers, type 
founders, photographers, manufacturers and dealers in paper, parchment, ink, pencils, 
fountain pens, stamps, playing, visiting, railway, festive complementary and fancy cards 
and valentines, designers, draftsmen, ink manufacturers, advertising agents, booksellers, 
publishers, engineers, cabinet makers, and dealers in or manufacturers of any other 
articles or things of a character, similar or analogous to the foregoing, or any. of them, 
or connected therewith. 


FORM 57. 


Stores and Provisions Company. 


1. To carry on the business as importers and dealers in general stores and provi¬ 
sions in all its branches, in particular as importers of, and dealers in provisions, pro¬ 
duces, drugs, chemicals and other articles and commodities of personal and household 
use and consumption. 

j T°, Car L ry ° n businesses of manufacturers, importers and wholesale and retail 

dealers of leather goods, household furniture, fittings and utensils, ironmongery, orna¬ 
ments, stationery, fancy goods, perfumery, soap, bicycles, tricycles, motor cars, lorries and 
taxicabs. 


3. To carry on the businesses of licensed victuallers, wine and spirit merchants,, 
tobacconists, and dealers in mineral, aerated, and other liquors, farmers, dairymen, 
market gardeners, nurserymen and florists. 

, , , 4 ' ,7e. b , uy ' , se11 ! a™future, repair, alter and exchange, let on hire, export, and 
deal m all lends of articles and things which may be required for the purposes of any of 

° r commo , t j 1 V suPP^d or dealt in by persons engaged in any such 
L U yXre: a ifburn V es S s e es mCaPable0t ^ - connection with 


FORM 58. 

Surgical Instrument Makers. 

paedic,' and°9 C u a rg7caTappliance9 o 9 f all kinds/^' 1 "" 8 ° f and dealers in anatomical, ortho 

makers blndaBe'Laker^crurch' 9 ^ 3 -° f a, ? ficial e J e and >™b makers, corset makers, sta 
makers, bandage makers, crutch, chair and stretcher makers, carriage makers, ambulanc 
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mBkers, chemists, druggists, and providers of all reauisires for k •. , 

invalids. quisites tor hospitals, patients and 


FORM 59. 

Tea Planters. 


1. To cultivate tea, coffee, cinchona, rubber and nthf*r j 

the business of tea planters in all its branches to rarrv or, P Q °j UCe ’ i ari v t0 u ca . rry on , 

cultivators, winners and buyers of every kind of veeetahlJ min nd , worl< t l J le business of 

the soil, to prepare, manufacture and render mLketable such ’ 01 3*“ P ^ duCe 

dispose of and deal in any such produce, either in It, preoared Z S “2 “ Se “’ 
atate, and either by wholesale or retail. P P * manufactured or raw 


FORM 60. 

Theatre Company. 

1. To carry on the business of theatre proprietors and managers and in particular 
to provide for the production, representation, and performance of operas, stage plays 
burlesques, ballets, pantomimes, spectacular pieces, concerts, and other musical and 
dramatic performances and entertainments. 

2. To construct theatres and other buildings and works convenient for the pur¬ 
poses thereof, and to manage, maintain and carry on the said theatres and other build¬ 
ings when constructed and to let out in whole or in parts or otherwise dispose of them 
when they are not required for the immediate purposes of the Company. 

3. To carry on the business of restaurant keepers, wine and spirit merchants, 
licensed victuallers, theatrical agents, box office keepers, concert room proprietors, hotel* 
keepers, dramatic and musical publishers and printers, and any other business which 
can be conveniently carried on in connection with any of those objects as may seem 
calculated to render profitable any of the Company’s property and rights for the time 
being. 

4. To enter into agreements with authors or other persons for the dramatic or 
other rights of operas, plays, burlesques, ballets, pantomimes, spectacular pieces, musical 
compositions and other dramatic and musical performances and entertainments, or for 
the representation thereof in India and elsewhere. 


FORM 61. 

Tobacconist Company. 

1. To carry on the business of manufacturers of and dealers in tobacco, cigars 
cigarettes, match lights, pipes and any other articles required by or which may be 
convenient to smokers, and of snuff grinders and snuff merchants and box merchants 
•and to deal in any other articles or things commonly dealt in by tobacconists. 


FORM 62. 

Waterworks Company. 

1. To carry on the business of a waterworks company in all its branches. 

2. To supply any town in and its neighbourhood with water, filtered, 

'Unfiltered or both. 

, 3. To sink wells, tube wells and shafts, and to make, build and construct, lay down 
and maintain, tanks, reservoirs, waterworks, cisterns, culverts, filter-beds, mam and other 
pipes, and appliances, and to execute and do all other works and things necessary o 
•convenient for obtaining, storing, selling, delivering, measuring and distributing water, or 

Purposes of the Company. 
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FORM 63. 

ARTICLES OF ASSOCIATION. 

Articles of Association of a Company (see Form g) intended to be managed by Managing 

Agents, which excludes Table A. 

THE INDIAN COMPANIES ACTS. 


COMPANY LIMITED BY SHARES, 

ARTICLES OF ASSOCIATION 

of 


LIMITED. 


1. PRELIMINARY. 

1. The Regulations contained in Table A in the First Schedule to the Indian 
Companies Act, 1913, with the exception of Regulations 56, 66, 71, 78 to 82, 95, 97, 105 
and 112 to 116 thereof shall not apply but instead thereof the following shall be the 
Regulations of the Company. 

2. In these presents unless there be something in the subject or context inconsist-' 
ent therewith :— 

Words signifying the singular number only, shall include the plural and 
vice versa. 

Words signifying males only, shall extend to and include females. 

Words signifying persons, shall apply mutatis mutandis to corporations. 

“The Directors” means the Directors for the time being. 

The word “month” shall mean “calendar month” according to the English style. 

“The Office” means the Registered Office for the time being of the Company. 

“The Register” means the Register of Members to be kept pursuant to section 
31 of the Indian Companies Act, 1913. 

“In writing” or “written” includes printing, lithography and type-writing and 
other modes of representing words or reproducing words in a visible form. 

“Dividend” includes bonus. 

• 

3. The Company shall forthwith adopt the following agreement, namely, an 

agreement dated the 19 and made between of the 

first part and of the second part being the agreement referred to in 

Clause of the Company’s Memorandum of Association and the Directors shall 

carry the same into effect with full power nevertheless at any time and from time to 
time either before or after execution thereof to agree to any modification thereof 
subject to the provisions of section 99 of the Indian Companies Act, 1913. 

The basis on which the Company is established is that the Company shall acquire 
the property comprised in the said agreement on the terms therein set out subject to 
such modifications (if any) as aforesaid and that the firm of &. Company whose 

members are interested in the said agreement as promoters are to be the first Manag¬ 
ing Agents of the Company and as such to have the right of appointing a Director of 
the Company and accordingly it shall be no objection to the said agreement that the 
members of the said firm or any of them as promoters, directors or managing agents 
stand in a fiduciary position towards the Company or that the Board of Directors and 
the Managing Agents are not in the circumstances independent of the promoter, nor 
shall any promoter or director be liable to account to the Company for any profit or 
benefit derived by him under the said agreement by reason of any promoters or directors 
of the Company being vendors to the Company, or interested in the firm of Managing. 
Agents to the Company or by reason of the purchase consideration having been fixed 
by the vendors without any independent valuation having been made and every member 
of the Company, present and future, is to be deemed to join the Company on this basis,. 

and to have notice of the provisions of the said agreement and to have assented to all- 
the terms thereof. 

4. The business of the Company shall include the several objects expressed in the^ 
Memorandum of Association or any of them. 
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5. The Company shall have its Head office at in the Province of or at 

such other place as the Managing Agents with the approval of the Directors may from 
time to time determine. 

6. The Managing Agents shall not employ the funds of the company, or any part 
thereof in the purchase of, or in lending upon the security of shares of the Company. 

II. CAPITAL. 


(1) Shares. 


7* The initial capital of the Company is Rs. divided into ordinary 

shares of Rs. each, preference shares of Rs. each, redeem, 

able preference shares of Rs. each and deferred shares of Rs. each. 

8. The shares shall be under the control of the Managing Agents who may allot 
or otherwise dispose of the same to such persons, on such terms and conditions and at 
such times as they think fit and with full power to give to any person, the right to call 
for the allotment of any shares either at par or at a premium, for such time and for such 
consideration as the Managing Agents may see fit. 

9. In addition to the payment of any reasonable sums as brokerage, the Company 
may, at any time, pay a commission to any person for subscribing or agreeing to subs¬ 
cribe (whether absolutely or conditionally) for any shares in the Company, or procuring 
or agreeing to procure subscriptions (whether absolutely or conditionally) for any shares 
in the Company but so that (if the commission shall be paid or payable out of capital) 
the commission shall not exceed 2i per cent, on the shares in each case subscribed, or 
agreed to be subscribed, and that (in case of shares offered to the public for subscription) 
the actual rate per cent, of the commission paid, or agreed to be paid, shall be disclosed 
in the prospectus, and in the case of shares not offered to the public for subscription, 
the said actual rate per cent, shall be disclosed in the statement in lieu of prospectus, or 
in a statement signed in like manner as a statement in lieu of prospectus, and filed with 
the Registrar of Companies, and where a circular or notice, not being a prospectus inviting 
subscription for the shares, is issued, also disclosed in that circular of notice. 

10. The joint-holders of a share, shall be severally as well as jointly liable for the 
payment of all instalments and calls due in respect of such shares. 

11. The Company may make arrangements on the issue of shares, for a difference 
between the holders of such shares in the amount of calls to be paid, and the time of 
payment of such calls. 

12. Every shareholder shall name to the Company a place in British India to be 
registered as his address, and such address shall for all purposes be deemed his place of 
residence. 

13. The Company shall not, save as ordered by some Court of competent jurisdic¬ 
tion, be bound to recognize any benami, equitable, contingent, future, or partial interest 
in any share, or any other right in respect of a share, except an absolute right thereto 
in the person or persons from time to time registered as the holder or holders thereof. 

14. Shares may be registered in the name of the Managing Agents firm, (but no 
other) or of any Limited Company, but not in the name of a minor, nor shall more than 
four persons be registered as joint-holders of any share. 


(2) Certificates. 

15. The certificates of title to shares shall be issued under the seal of the Company, 
and shall be signed by the Managing Agents and by one Director. 

16. If any certificate be worn out, defaced, destroyed, or lost, a new one or new 
ones may be issued in lieu thereof, on production to the Managing Agents or evidence 
satisfactory to them of its being worn out, defaced, destroyed, or lost, or in detau o 
such evidence, on such indemnity being given as the Managing Agents may m 
sufficient. 


17. A fee of Re. shall be charged in respect of every renewal certificate. 

18. The certificates in respect of shares registered in the names of two or more 
persons shall be delivered to the person first named in the register. 


;;;;; (3) Calls of Shares. 

19. The Managing Agents, subject to the approval of the Directors, may from tune 
to time, subject to any terms on which any shares may have been issued, ma , held 
l|p wiey think fit upon the shareholders in respect of all money unpaid on the 
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by them respectively, and each member shall pay the amount of every call so made on 
him, to the persons, and at the times and places appointed by the Managing Agents. 
A call may he made payable by instalment. 

20. A call shall be deemed to have been made, at the time when the resolution of 
the Directors approving such call was passed. 

21. Fourteen clear days’notice at least of any call shall be given specifying the 
time and place of payment, and to whom such call shall be paid. 

22. If the sum payable in respect of any call or instalment be not paid before or 

on the day appointed for payment thereof, the holder for the time being of the share, in 
respect of which such call or instalment shall be due, shall be liable to pay interest for 
the same at such rate as the Managing Agents may determine, not exceeding per 

cent, per annum, from the day appointed for payment thereof to the time of actual 
payment. 

23. The Managing Agents may, subject to the approval of the Directors, receive 
from any shareholder, willing to advance the same, all or any part of the moneys due 
upon the share or shares held by him beyond the sums actually called for, and upon the 
moneys so paid in advance, or so much thereof, as from time to time exceeds the amount 
of the calls then made upon the share or shares, in respect of which such advance has 
been made, the Company may pay interest at such rate as the shareholder paying such 
sum in advance and the Managing Agents agree upon. Money so paid in excess of the 
amount of calls shall not rank tor dividend. 


(4) Forfeiture, Surrender and Lien. 

24. If any Member fail to pay any call, or instalment, on or before the day 
appointed for payment thereof, the Managing Agents may, with the approval of the 
Directors at any time thereafter during such time as the call or instalment remains 
unpaid serve notice on him to pay the same together with any interest that may have 
accrued, and any expenses that may have been incurred by the company by reason of 
such non-payment, and stating that in the event of non-payment on or before some day 
to be named in the notice such day not being less than fourteen days from the date of 
such notice) and at some place (either the Office or a Bank) named in such notice, the 

forfeited ° f ^ ^ made ° r instalment is Payable, will be liable to be 

, . . 25 ;J/ 'he requisitions of such notice are not complied with, any share in respect of 
which such notice has been gtven may at any time thereafter, before payment of all calls 

At-enM wfrh rhe ntereSt due in re9 ? ect ther e° f > be forfeited by the Managing 

Agents with the approval of the Directors, and the forfeiture shall be recorded in the 

Directors Minute Book ; and the holder thereof shall thereupon cease to have any 

interest therein, and his name shall be removed from the register as such holder and 

thereupon nonce shall be given to him of such removal, and an entry of the forfeiture 
with the date thereof shall forthwith be made in the register. Such forfeiture shall 

be fore he forfeiture. 8 ^ of the forfeited sLres, .S^nSISSySSd 

forfeiture be^iableTonsv^d'\ Sh H r ; 3 l ha T be 50 fotfeited sha ll. notwithstanding the 
torteiture, be liable to pay and shall forthwith pay to the Company all calls or instalments 

interest, and expenses owing upon, or in respect of such shares at the time of forfeiture’ 

«L £■£&£?”.” hi':: srsL. 0 ' *?, a T ,m ?» 

di p0 »d of, annul ,h. ,h.„3 .Loco'S.”'* £j"° h S S. 

registered in the° mune^of^e^h^ 6 k P aramount Hen upon all the shares 

debts, liabilities, and engagements ^hether^soleD^^^^ 01 H" 1 * 7 Wit {? others) for hi9 

with the Company wh-rh^r »-k» a c * 1° e y or J° lnt iy with any other person to or 
shall have actually Arrived or not P and sudi bln ful fUment or discharge thereof 

to time declared'in re.pect of sach shares *om time 

Vh.t V *“ 
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30. The Company shall be entitled to give effect to such lien by sale, ot forfeiture 
and re-issue of the shares subject thereto, or by retaining all dividends and profits in 
respect thereof, or by any combination of the said means, but no sale or forfeiture shall 
be made until such period as aforesaid shall have arrived, and until notice in writing of 
the intention to sell or forfeit shall have been served on such member, his executors or 
administrators, and default shall have been made by him or them in the payment 
fulfilment, or discharge of such debts, liabilities or engagements for seven days after such 
notice. 

31. Upon any sale after forfeiture, or for enforcing a lien, in purported exercise of 
the powers hereinbefore given, the Managing Agents may cause the purchaser’s name to 
be entered in the register in respect of the shares sold, and the purchaser shall not be 
bound to see to the regularity of the proceedings, or to the application of the purchase 
money, and after his name has been entered in the register in respect of such shares, the 
validity of the sale shall not be impeached by any person. 

(5) Transfer and Transmission of Shares. 

32. The transfer of shares shall be effected by an instrument in writing in the 
usual common form, modified so as to suit the circumstances of the parties, and shall be 
executed both by the transferor and the transferee, whose execution shall be attested by 
at least one witness, who shall add his address and occupation, and the transferor shall 
be deemed to remain the holder of such shares, until the name of the transferee shall 
have been entered in the register in respect thereof. 

33. Every instrument of transfer shall be deposited with the Company, and no 
transfer shall be registered until such instrument shall be so deposited, together with the 
certificate of the shares to be transferred, and together with any other evidence the 
Managing Agents may require to prove the title of the transferor, or his right to 
transfer the shares, and a fee of Re. shall be payble for the registration of any transfer, 
and the instrument of transfer shall after registration be kept by the Company ; but all 
instruments of transfer which the Managing Agents may decline to register shall be 
returned to the person depositing the same. 

34- The Managing Agents, subject to the approval of the Directors, may without 
assigning any reason, decline to register any transfer of shares upon which the Company 
has a lien, or of shares which are not fully paid up. 

34A. If registration of the transfer of a share or debenture of the Company is 
refused, the managing Agents shall, within two months from the date on which the instru¬ 
ment of transfer was lodged with the company, send to the transferee and the transferor 
notice of the refusal. 

35. The Managing Agents may, on giving seven day’s previous notice by advertise¬ 
ment in some newspaper circulating in the district in which the registered office of the 
company is situate, close the register of members for any time or times not exceeding in 
the whole forty-five days in each year but not exceeding thirty days at a time. 

36. The executors or administrators or holders of succession certificate of a deceased 
member shall be the only persons recognized by the Company as having any title to the 
shares registered in the name of such member. 

37. • Any committee or guardian of a lunatic, or infant member, or any person 
becoming entitled to, or to transfer shares, in consequence of the death, bankruptcy or 
insolvency of any member, or otherwise than by transfer may, with the consent of the 
Managing Agents (which they shall not be under any obligation to give), be registered as 
a member upon such evidence, that he sustains the character in respect of which he 
proposes to act under this clause, or of his title being produced as may from time to 
time be required by the Managing Agents, or such person, instead of being registered 
himself, may, subject to the regulations as to transfer herein-before contained, transfer 

such shares. 


(6) Increase and Reduction of Capital. 

38. The Company in General Meeting may, from time to time, increase the capital 

by the creation of new shares of such amount as may be deemed expedient. The new 

capital may be divided into preference shares, redeemable preference shares, ordinary 

shares or deferred shares and may be issued upon such terms and conditions, and wit 

*uch rights and privileges annexed thereto, as the General Meeting resolving upon the 

creation thereof shall direct, and if no direction be given as the Managing Agents, subjec 
~ - j may oe 

of assets 


iij a Pproval of the Directors, shall determine, and in particular suen snare 

USUea with a preferential or nualifi<»rl riohr to dividends and in the distribution 


a preferential or qualified right to dividends and 
* thc Uotnpany, and with a special or without any right of v 


voting. 
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39. Subject to any direction to the contrary that may be given by the meeting, 
which sanctioned the increase of the capital, all new shares shall be disposed of by the 
Managing Agents in such manner as they may deem to be most beneficial to the 
Company. 

40. Any capital raised by the creation of new shares, shall be considered as part of 
the original capital in all respects, so far as may be, and shall be subject to the foregoing 
provisions, with reference to the payment of calls and instalments, transfer, and trans> 
mission, forfeiture; lien and surrender, unless it may be otherwise resolved by the 
General Meeting sanctioning the increase. 

41. The Company may, subject to confirmation by the Court from time to time, 
by Special Resolution, reduce its capital by paying off capital or cancelling capital which 
has been lost, or is unrepresented by. available assets, or reducing the liability on the 
shares, or otherwise as may seem expedient, and capital may be paid off upon the footing 
that it may be called up again or otherwise. 

42. Notwithstanding any rights conferred on members the Company shall have the 
following powers : — (a) The Company may from time to time or at any time by 
Resolution passed in General Meeting capitalize any sum or sums forming part of any 
undivided profits of the Company, whether standing to the credit of any reserve fund or 
not, and direct the appropriation of the sum or sums so capitalized to and amongst 
the members of the Company who would have been entitled thereto if the same were 
distributed by way of dividend, and provide for the distribution of such capitalized 
profits by way of capital distribution by directing that the same shall be used to pay 
up unissued shares of the Company of any denomination or denominations on behalf 
of such members, and that the shares so paid up shall be distributed as capital amongst 
such members in proportion to the amounts which would have been received 
by them if such profits had been distributed by way of dividend as aforesaid and in 
satisfaction of their shares and interests in the sum or sums so capitalized as aforesaid : 
(b) Any General Meeting declaring a dividend or bonus may direct that such dividend 
or bonus be paid wholly or in part by the distribution of specific assets, and in particular 
of paid up shares or securities of the Company or of paid up shares, stock or 
securities of any other Company or in any one or more of such ways, and such 
resolution shall be effective and effect shall be given thereto by the Directors accord- 
dingly : (c) Where any difficulty arises in regard to any distribution to be made as 
aforesaid, the Directors may settle the same as they may think expedient and in particular 
may issue fractional certificates, fix the value for distribution of any such specific assets 
or any part thereof and may, in order to adjust the rights of all parties, determine that 
cash payment shall be made to any member upon the footing of the value so fixed and 
may vest any such specific assets in Trustees upon such trusts for the persons entitled 
to share in the distribution or any of them as may seem expedient to the Directors : 
(d) Where requisite, the Directors may appoint any person to sign a contract for allotment 
and acceptance on behalf of the persons entitled to share in any such distribution as 
aforesaid or any of them and such appointment shall constitute the person so appointed 
the agent of the persons entitled for the purpose of executing the contract. 

(7) Consolidation and Subdivision of Shares. 

43. The Company may sub-divide or consolidate its shares or any of them. 

44. The Resolution whereby any share is subdivided, if confirmed by the Court, 
and by a resolution passed by the class of shareholders whose rights will be affected 
thereby passed in manner prescribed in Article 45 hereof may determine that as between 
the holders of the shares resulting from such subdivision, one or more of such shares 
shall have some preference or special advantage as regards dividend, capital, voting or 
otherwise over, or as compared with, the other or others. 


(8) Modification of Rights. 

. 415. All or any pf the rights and privileges attached to each of the clauses of shares 
into which the capital may at any time be divided, whether by reason of the issue of 
preference shares or otherwise, may be varied, modified, commuted, affected, or abrogated 

hnlderq 6 ^^ h et | Wee V h K Compan y and at }y person purporting to act on behalf of the 
r h f vf ° f 9ha r eS u c ° n £ rrne< * by an Extraordinary Resolution, passed at a 

hp^n a ft?r ener t M T mg °^ the ho }xV s of 8hares of that cla "> and ail the provisions 
b ™ ntal “ ed a l t0 Genetal M * etin ? 9 «b a ll, mutatis mutandis, apply to every such 
Z g nr b n rt 90 Y ** qU ° rUm thereof shall be members holding or representing by 
the class power ' of ' attome y- one of the nomiai amount of the issued shares of 
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III. BORROWING POWERS. 

| 

46. The Managing Agents may from tsme to time, with the approval of the 
Directors, borrow from the members or other persons, and may themselves lend any 
sum or sums of moneys for the purposes of the Company. 

47. The Managing Agents may with such approval as aforesaid raise and secure 
the payment of such money in such manner, and upon such terms and conditions in 
all respects as they think fit, and in particular by the issue of debentures or bonds of 
the Company, or by the creation of debenture stock, or by making, drawing, accepting, 
or endorsing on behalf of the Company any promissory notes, or bills of exchange, or 
giving or issuing any other security of the Company, or by mortgage or charge of all or 
any part of the property of the Company both present and future, including its un¬ 
called capital for the time being, and the Managing Agents, with such approval as 
aforesaid, may on behalf of the Company guarantee the whole or any part of any loans 
or debts incurred by the Company with power for them to secure the guarantors against 
liability in respect of such loans, by means of a mortgage or charge of the Company’s 
property, movable or immovable or otherwise. Whenever any uncalled capital of the 
Company is included in or charged by any mortgage or other security, such mortgage 
or security may include an authority to the person in whose favour the same is executed, 
or any other persons in trust for him, to make calls on the members in respect of such 
uncalled capital, and the provisions herein-before contained in regard to calls shall, 
mutatis mutandis, apply to calls made under such authority, and such authority may 
be made exercisable either conditionally or unconditionally, and either presently or con¬ 
tingently and either to the exclusion of the Managing Agents’ powers or otherwise, and 
shall be assignable if expressed so to be. 

48. Any debentures or other securities may be issued at a discount, premium, or 
otherwise, and with any special privileges as to redemption, surrender, drawing, and 
otherwise, and may be so framed that the same shall be assignable free from any equities 
between the Company and the original, or any intermediate holders. 

IV. RESERVE AND DEPRECIATION FUNDS. 


49. The Managing Agents, with the sanction of the Directors, may from time to 
time set apart any and such portion of the profits of the Company as they think fit, as 
a reserve fund applicable, at their discretion with the like sanction, for the liquidation of 
any debentures, debts or other liabilities of the Company, for equalization of dividends, 
or for any other purposes of the Company, with full power to employ the assets consti¬ 
tuting the reserve fund in the business of the company, and that without being bound to 
keep the same separate from the other assets. 

50. The Managing Agents, with the sanction of the Directors, may from time to 
time set apart any and such portion of the profits of the Company, as they think fit, as a 
depreciation fund applicable at the discretion of the Managing Agents with the It e 
sanction, for rebuilding, restoring, replacing, or altering any part of the buildings, wor , 
plant, machinery, or other property of the Company destroyed or damaged by nre, °° > 
storm, tempest, accident, riot, wear and tear, or other means, or for repairing, a e ing 
and keeping in good condition the property of the Company, or for extending an 
enlarging the buildings, machinary, and property of the Company, with tu P 
employ the assets constituting such depreciation fund in the business of the Uomp y, 
and that without being bound to keep the same separate from the other assets. 

51. All moneys carried to the reserve fund and depreciation fund respective y 

shall nevertheless remain and be profits of the Company applicable, su Jp , , ouch 

sion being made for actual loss or depreciation, for the payment o ivi » . 

moneys and all the other moneys of the Company, not immediately ™r the 

purposes of the Company, may be invested by the Managing i ct or may 

vestments or securities, as they may, subject to the approval of the ntherwise as the 

be used as working capital, or may be kept at any Bank on deposit or otherwise as the 

Managing Agents with such approval as aforesaid may, from time • 

V. MEETINGS. 

(1) Convening Meetings. 

rim 52 1 vT* 1 ® ° r Statutor V General Meeting of six months from the 

time within a period of not les9 than one month no mm pnce business, and at such 
date upon which the Company becomes entitled to co General Meetings of the 
place as the Managing Agents may determine. Subs J j Q f j t9 incorporation and 
Company shall be held within eighteen months from the date of its inco p 

141 
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thereafter once at least in every year at such time and place as may be prescribed by 
the Company in General Meeting, or if no time or place is so prescribed, at such time 
and place as the Managing Agents may from time to time appoint. The above-men¬ 
tioned General Meetings shall be called Ordinary Meetings ; all other meetings shall be 
called Extraordinary Meetings. 

53. An Extraordinary General Meeting may at any time be called by the Manag¬ 
ing Agents and shall be so called upon the request of the Directors, or upon a requisition 
of shareholders as provided by section 78 of the Indian Companies Act, 1913. 

... 54 - T{ l e Managing Agents calling any General Meeting and the shareholders 

calling any Extraordinary General Meeting other than a meeting for the passing of a 

special reso.ution shall respectively give at least fourteen clear days’ notice with a 

statement of the business to be transacted at the meeting specifying the time and place 

j t , he meting. Where it is proposed to pass a Special Resolution, at least twenty-one 

days notice must be given specifying the intention to propose the resolution as a special 
resolution. F 1 

T vj' n0n ; r t ceipt by , a shar eholder of notice of a General Meeting shall not 
affect the validity of the proceedings of the meeting. 

r 56, !t Sha11 n0t b . e r ® qu 1 , *s ite in any event to give notice of a General Meeting or 
add/essin India* ^ shareh °lder who has not supplied to the Company a registered 

(2) Proceedings at General Meetings. 

57. The business of an Ordinary Meeting shall be to receive and consider th» 

Agents ^nc? 3 A^iditors C ^ L b ji? nce 9h eet, the reports of Directors and the Managing 
to decrare dividen^ Sectors and other officers in place of those retiring, 

nnahr . d d ’ j nd to tran8act any other business which under these presents 

ana an bu, r „ ZSS&T*** 

for a General Meetfng^ 0 ^ 6 ^ entitded to vote and present in person shall be a quorum 

ment of the meeting ^haff be 6 tran C % ^ ben F! ecc88a ry» °f a Chairman or the adjourn- 
chair is vacant 8 be transacted ^ discussed at a General Meeting while the 

Meeting a quorum bTn oVpr e° en t the meeting f appomt *f for tbe holding of a General 

holders, shall be dissolved and in every other5° i- he re< ^ uisition of share- 
in the next week at the same time and i Case * sba 9tand adjourned to the same day 

Meeting, and if at such adjourned meetin/rh ** app ? inted for holding the General 
who are present and entitled to vote shall be l m,^ U ° rUm u be n0t p , resent ’ th ose members 
amount of shares held by them and mav fr.r, q ^°u UI u wbat ever their number and the 
called. Y Sm ’ and may transact the business for which the meeting was 

Meeting from time to time and^place u° f tbe / ne f tin 8. ma y adjourn any General 

adjourned General Meeting other than th U* but n ? bu9in _ e9S 8 hall be transacted at any 
ing from which the adjournment took nla' Unfinished at the General Meet- 

that meeting. p ce » an d which might have been transacted at 

Directors, at every Gene^aTMTedna a^r 0 ^ of a Chairman appointed by the Board of 

entitled to vote shall take the chafr. Ch ° Sen by the 9ha reholders present and 

these presents, every questionTo be^ecided bv ^ r? dian Companies Act, 1-913, or by 

instance be decided by a show of hands Tn^ 3n ? GenerB ,! Meeting shall, in the first 

shall both on a show of hands and at- ~ n^ 136 an equality of votes, the Chairman 

or votes to which he may be entitled as a P Member 3 Ca9ting vote > in Edition to the vote 

Chairman of the meeting, or an^mernh^r member8 present in person or by proxy, or the 
of the issued share capital which cirnVa me mJ ,er s holding not less than one-tenth 
Unless a poll is demanded, as aforesaid h°f Ing ngbt9 ’ shall be entitled to demand a poll. 
Show of hands, a declaration of /h J p?" ° r ° n tbe declaration of the result of the 
carried by a particular majority or hairman > that a resolution has been carried or 

jority or lost or not carried by a particular majority, and an 
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entry to that effect in the minutes of the proceedings of the meeting, shall be sufficient 
evidence of the fact so declared, without proof of the number or proportion of the votes 
given for or against the resolution. 

65. If a poll is demanded as aforesaid, it shall be taken in such manner and at 
such time and place, as the Chairman of the meeting directs, and either at once or after 
an interval or adjournment or otherwise, and the result of the poll shall be deemed to be 
the resolution of the meeting at which the poll was demanded. The demand for a poll 
may be withdrawn. 

66. Minutes shall be made in books, provided for the purpose, of all resolutions 
and proceedings at General Meetings, and any such minutes, if signed by the Chairman 
of the meeting to which it relates, or by the Chairman of the next subsequent General 
Meeting, shall be receivable as evidence of the facts therein stated without further proof. 

67. Any poll duly demanded on the election of a Chairman of a meeting or on any 
question of adjournment, shall be taken at the meeting and without adjournment. 

68. The demand of a poll shall not prevent the continuance of a meeting for the 
transaction of any business other than the business on which a poll has been demanded. 

(3) Votes of Members. 


69. On a show of hands every member present in person shall have one vote, and 
at a poll every member present in person, or by proxy, or attorney, shall have one vote 
for every share held by him. 

70. If two or more persons are jointly registered as holders of any one share, any 
of such persons may vote at any meeting, either personally, or by proxy, or attorney, as 
if he were solely entitled thereto, and if more than one of such joint-holders be present 
at any meeting personally or by proxy, or attorney, that one of such persons so present 
whose name stands first in the register in respect of such share, shall alone be entitled 
to vote in respect of the same. Several executors or administrators of a deceased member 
in whose names any share stands, shall for the purpose of this clause, be deemed joint- 
holders. 


71. Any guardian, or other person entitled under the transmission clause (Article 
37 hereof) to transfer any shares, may vote at any General Meeting in respect thereof, 
as if he was the registered holder of such shares, provided that at least 72 hours before 
the holding of the meeting he shall satisfy the Managing Agents of his right to act in 
that capacity, unless the managing Agents shall have previously admitted his right to 
vote at such meeting in respect thereof. 

72. No member shall be entitled to be present, or to vote at any General Meeting, 
either personally, or by proxy, or attorney, or as a proxy or attorney f°r any other 
member, or be reckoned in a quorum, whilst any call or other sum shall be due an 
payable to the Company in respect of any of the shares of such member. 

73. Votes may be given either personally or by proxy, or by agent acting under 
a duly executed Power-of-Attorney. 

74. The instrument appointing a proxy shall be either printed or written, or P art ^ 

printed and partly written, and shall be signed by the appointor, or h‘s attorney, 
such appointor be a corporation, it shall be under its common seal. No person shall d 
appointed a proxy who is not a member of the Company and qualified to v ? . 

attorney under a power may attend and vote at meetings without being 39 , 

and where a corporation is the registered holder of shares of the Company,! » 
resolution of its Directors, appoint any of its officials or any other person 
representative at any meeting of this Company, and the person so author,sed, shall 
entitled to exercise the same powers on behalf of the Company which he represents, as 
if he were an individual shareholder of this Company. 

75. The instrument appointing a proxy, and every Power-of- nower 
authority (if any), under which it is signed, or a notaria11 y cer 1 e p less than 72 
or authority, shall be deposited at the registered office of the JCompany, named in such 
hours before the time for holding the meeting, at ^^f^^shaH not be treated 
instrument proposes to vote and in default the instrument op y 

as valid. 

76. A vote given in accordance with the terms of ® J ©us ^earffof the principal, or 
Power-pf-Attorney shall be valid, notwithstanding the P , f t h e share in respect of 

°* thc P rox V or Power-of-Attorney, or f t h e death, revocation, or 

U «>«“. an int L matl ° f n .h, Comwny before the Meeting. 

i have been received at the office of the P 
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VL MANAGEMENT. 

(1) Managing Agents. 

77. The Managing Agents may carry on the business of the Company, subject to 
the supervision and control of the Board of Directors. At the date of the adoption of 
these Articles, the Managing Agents are the persons at present carrying on business in 

under the style or firm of Messrs. &. Company, and they shall continue 

and be the Managing Agents of the Company (unless they shall voluntarily resign that 
office) for the term of twenty years from the date of incorporation of the Company. 

78. The remuneration of the said Managing Agents shall be, a commission of not 
tban , /o on the net yearly profits of the Company within the meaning of s. 87C 

(3) of the Indian Companies Act, 1913; but in the case of absence or inadequency 

of profits in any year the Managing Agent shall get Rs.as minimum payment for 

that year together with an office allowance of Rs. per month. 

79. In consideration of the said remuneration, the said Managing Agents shall 

provide a suitable office for the Company in Calcutta, but shall be entitled to charge and 

be paid for all actual postage, telegrams, stationary, printing, legal expenses, advertise- 
ments, travelling and the like expenses. 

n . f 0, T he said Managing Agents may, subject to the supervision and control of the 
Directors, have the engagement and dismissal of Managers, Engineers, Clerks and 

of th^Com d anv ^witl^fuM dlrectl ° n \ ma f 1 a 8 ement ^d superintendence of the business 
nron r r p V, 7 h POWert ° do a11 , act8 > matters, and things deemed necessary, 
. P n j P l’ l expedient for carrying on the business and concerns of the Company, 

onVehaTf of the CnV nv 1 ? d J aW ’ acce P t » indorse, and negotiate 
on behalf of the Company, all such Bills of Exchange, Promissory Notes Hoondies 

other “fnstmments Promi3sor y Notes, and other Government’ Paper, and 

the badness Of theVomT ne « ssar V. Proper, or expedient for the carrying on 
t e business of the Company, and to exercise all the powers authorities and dis- 

by the Managing Agents who 9 ° f rnoney . P aic | to the Company shall be signed 
moneys therein stated to have been^ited^ The* saidM**"* 1 d i Scharge for * h r e 

the sanction of the Board of Directors deleaamall or d Agents may wlt 

Managers Agents nr of-W 3 ? ele 8 ate a “ or any of their powers to sue! 

to such Managers, Agents or other^ewJt™ 37 86and shall have power to gram 

Managing Agents ma^^ubj^ct ^^ht^^al'of 

expedient and such powers at pleasure rn tu h j ?? ard of Directors, deem 

make, keep, and file, or cause to be made kept Ind AgCnt9 ® ha11 ^ 

statements, and accounts as under the and filed, all such registers, returns, 

or any statutory modification thereof for ZTmff ' nd '% n Com P anies Act, 191 . 3 ' 
made, kept, and filed by the ComDanv or irffi b ^ ln f ° r «, are required to be 
liable to the Directors for any foss or damaS®”™’ an ) d the ¥ ana S in & Agents shall be 

negligence in this respect on the part of the Managing^gentl by 807 ° miS8i ° n “ 

Agreement betwe°™hT^mpany and th^safofirm of m"’ 0 ' 0 shal ‘ be e |? bodied in a " 
the Directors shall cause the Common SmI f ^ essrs ’ &. Company, and 

Agreement and shall carry the same into effect. f ^ Compan y to be affixed to such 

determined by the company ! infoeneraf M d re J ni } neration shall be appointed and 

times after the first Managing Agents.W™ * A* the Coi ? pany ™y at any time or 
- ‘ - Managing Director instead of Mary™- 3 ™ 6 !? Cease to be tbe Managing Agents, 

no r'. _ 1 x # Managing A Penf <5. T Inf-Il /-vf-k armLa 


83. The busine f ^ Director8 * 

pay all expenses incurred in getting 1 - be . man ?8 ed b Y tbe Directors who ir 

all such powers of the company as^no/hv*^?^ 8 the ^ ompany » and may exerc 

statutory modification thereof for +‘° ty u- tbe 4 ndlan Companies Act, 1913, or a 

to be exercised by the Company in ceneraTm^ 1 ? 8 in f £ rce ’ ° r by f hese articles requil 

P ny m gene ral meeting, subject nevertheless to such regc 
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ttons not inconsistent with the aforesaid provisions, as may be prescribed by the Com- 
pany in general meeting ; but no such regulations shall invalidate any prior act of the 
Directors which would have been valid if that regulation had not been made. The 
Directors shall be able, subject to the aforesaid provisions, to delegate any of their 
powers to the Managing Agents, a Managing Director or a Committee of Directors. 

83A. Until otherwise determined by a General Meeting the number of the 
Directors shall not be less than three nor more than ten. 

84. The Directors shall have power from time to time, and at any time, to appoint 
any other persons to be Directors, but so that the total number of Directors shall not 
at any time exceed the maximum number fixed as above. The first Directors of the 

Company are :— 

85 Until otherwise determined by a General Meeting, the qualification of every 
Director shall be his holding not less than shares of the nominal value of 

Rs either in his own name or jointly with any other person or persons, whether 

beneficially, or as a Trustee for any Company or person or otherwise howsoever. A 
first Director may act before acquiring his qualification, but shall in any case acquire 
the same within two months from his appointment ; and unless he shall do so he shall 
be deemed to have agreed to take the said shares from the Company, and the same 
shall be forthwith allotted to him accordingly. Shares held in the name of the Mana¬ 
ging Agents’ firm shall qualify any Member of such firm to act as a Director. 


86. Such one of the members of the firm of Messrs. .so long 

as that firm are the Managing Agents of the Company, as shall from time t° time be 
appointed a Director by that firm, or the Managing Director appointed under clause 8Z 
hereof shall not be subject to retirement by rotation, and shall not be taken into account 

in determining the rotation of retirement of Directors. 

87. Until otherwise determined by a General feting each Director, induding 
the member of the Managing Agents’ firm who is a Director, shall -ceive^oMhe 
funds of the Company byway of remuneration the sum of Rs. 

attended by him. 

The Directors shall also receive a commission of two and a half per 'cent ■ ‘ e 

net yearly profits of the Company (after deducting ,nter , e “ r °" a ^^ e " t r U othe? special 
moneys borrowed but before placing anything to reserve, dep Aeents) and 

account and before deducting the commission payable to e g B 

such commission shall be divided among the Directors equally or as they may 

determine. 

88. If any Director, being willing, shall be called upon to D- 1 orm ^ e ’ 

or to make any special exertions in going, or residing away business of the 

purposes of the Company, or giving any special a* en | either by g fixcd sumj 
Company, the Company may remunerate the Direct , . th Directors, and 

or by a percentage on profits or otherwise, as may be in the 

such remuneration may be either in addition to or in s 

remuneration above provided for the Directors. , , ( . 

89. At the first Ordinary General Meeting ^ety subsequent year, 

Directors shall retire from office, and at the ° rd \^ a , v . niim b 8 er is not three or a multiple 
one-third of the Directors for the time being ?r, if thwr nun^er m not tn 

of three then the number nearest to one-third, shall retire 

90. On every retirement of a Director in rotation^"qualified 

retires may, subject to any resolution reducing the_ nurn . that behalf may fill up 

shareholder to be a Director in his stead, and without notice 

any other vacancies. . . . _i 

90A. If at any meeting at which an election °hfu stand adjourned till 

places of the vacating Directors are not filled up, nlace and, if at the adjourned 

the same day in the next week at the same im , ’ t h e vacat i n g Directors or 

meeting the places of the vacating directors are n i n be deemed to have been re- 
such of them as have not had their places filled up shall oe 


elected at the adjourned meeting. who have bcen longest in 

91. The Directors to retire in every year sha w ho became Directors on the 

office since their last election, but as between p among themselves) be deter- 

same day those to retire shall (unless they otherw.se agree among 

mined by lot. 

92. Retiring Directors shall be eligible for re-electio 
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93. The Company in General Meeting may from time to time increase or redurp 
the number of Directors, and may alter their qualification and remuneration, and mav 

office determine m WHat r ° tation SUch increased or reduced number is to go out of 

The Company may by Extraordinary Resolution remove any Director other 
than the Director appointed under article 86 hereof, before the expiration of his 
period of office and appoint another qualified person in his stead ; the person so 
appointed shall hold office, during such time only as the Director in whose place he is 
appointed would have held the same, if he had not been removed. 

rv 5 ‘ any casual vacancy occur in the Board of Directors, it may be filled un bv 

the Directors. Any person so chosen shall retain his office so long only as the vacating 

Director would have retained the same if no vacancy had occurred The conHn n 

.i-T ma , y act . notwithstanding any vacancy in their body, but so that if the number 

fit no * * he mm,mu ? 1 above L fixed > the Directors shall not, except for the purpoTeof 
filling vacancies, act so long as the number is below the minimum. P P 

ofs'ucii Jiss -«-«"«“• 

following fe FJllyT ^ VaCate his ° n the ha PP*™g of any of the events 

( 1 ) 


( 2 ) 

( 3 ) 

( 4 ) 

( 5 ) 


( 6 ) 

( 7 ) 

( 8 ) 


° n dare f nf Iin h! t0 0btain his qualifyin g shares within two months of the 

SCSSIC time thereafter 

°wit^n f f n m g omhs P of such 9 ^&n^ e re,pect ° f ^ held by him 

° n co h nil,oun C di7 g in w g ith ht inS °' Vent ’ “ 3USpe " d ^ ^ent, or 

On hi, being found a lunatic, or on his becoming of unsound mind. 

which a he i™ director without thfsanT ^ fT priVate COmpany of 
Meeting accepts or holds nnv nffi r nction of the company in General 

than that of a manarins dirfctnr° Pr ° 6t Under the com P an V ° ther 
adviser or a banker. 8 8 eCtor or mana ger or legal or technical 

On his resigning office by notice in writing to the Company. 

n thil 9 shaTn g ot re a q p U pr y 7o anyD,^” by ^ h ‘ S Co-Directors to resign ; but 

If he absents himself from Z e c J ^ 86 ^ 

from all meetings of the direrr ns ^ cutlve meetings of the directors or 

months whichever is the longer ^rh 7. “ COn *T° ua P^iod of three 

Of Directors. ger Wlthout leave of absence from the Board 

U he Ts a director°^accepts ITT* °' ^ P / ivate company of which 

travention of section 86D of Indian 1°^^ in C ° n ' 

98. The M 6 'a C ° ntravention of section 86F of the aforesaid Act. 

shall be indemnified out of for^lVcostg 01 ^^^ 061 ° f 8 * r . vant of the Company 

osses and liabilities incurred by them or him in the 1868 ’^ travedi . n 6 or other expenses, 
or in the discharge of their or his duties and neifh conduct v °fthe Company’s business, 

^roi-h :or ’ 0fi J cer ’ or servant of th e Company shall Agents nor any 

. ther act (oT conformity’s sake or for any losq nr be d ,ab £ ^ or J omin g in any receipt, 
by insufficiency or deficiency of any seJrkvnn Pen8eS hap P eni ng to the Company 
f the Company shall be invested, or for anv 1™, 1 !? ° r Upon which an Y of the moneys 

insolvency or tortious act of any per on wifo whom dam,lge arisin g *om the bankruptcy, 

be deposit e d , or fo r any other loss oTdamao, any . r ? oney3 > securities or effects shall 
happen in the execution of their or his office or 1 mi . 9foTt 1 u ne whatsoever, which shall 
happen through their or his wilful act, negle^ thereto, unless the same shall 

from c o n t ra ctl ng wi t h 1 1 h e^fo mp any^ eh her as* v e n d^ ^ be , dis£ l ualifi ed by their office 

y eitner as vendor or purchaser, or otherwise, nor shall 


( 9 ) 


( 10 ) 
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any such contract or arrangement entered into by or on behalf of thSfc|JM)M^*with any 
company, or partnership of or in which the Managing Agents, or any rrfember of the 
Managing Agents’ firm, or any Director shall be a member or otherwise interested, be 
avoided, nor shall the Managing Agents or any member of their firm, or any director so 
contracting or being such member or so interested be liable to account to the Company 
for any profit realized by any such contract or arrangement, by reason only of the 
Managing Agents or such Director holding that office, or of the fiduciary relations there- 
by established but the nature of their or hi3 interest must be disclosed by them or him 
at the meeting of the directors, at which the contract or arrangement is determined on 
or approved, if the interest then exists, or in any other case, at the first meeting of the 
Directors after the acquisition of the interest : Provided nevertheless that a general 
notice that the Managing Agents, or any member of their firm or any Director is a 
member of any specified firm or company, and is to be regarded as interested in any 
subsequent transaction with such firm or company shall, as regards any such transaction, 
be a sufficient disclosure within the meaning of this Article, and after such general notice, 
it shall not be necessary to give any special notice relating to any particular transaction 
with such firm or company. And provided also that (except in the case of a contract of 
indemnity against any loss that the Managing Agents, or any one or more of the Direct¬ 
ors may suffer by reason of becoming or being sureties or a surety for the Company) no 
Director shall vote in respect of any contract or arrangement in which he is so interested, 
and if he do so vote his vote shall not be counted. And any Director who is a Solicitor 
or Advocate or Pleader may act as the Solicitor or legal adviser of the Company and shall 
not be liable to account to the Company for any profit realized for any professional work 
done by him or his firm for the Company. 


(3) Proceedings of Directors. 


100. The Directors shall (as far as practicable) meet together at least once a month 
for the despatch of business, and may adjourn and otherwise regulate their meetings and 
proceedings as they think fit, and may determine the quorum necessary for the transaction 
of business. Until otherwise determined any two Directors shall be a quorum. The 
Managing Agents or any Director may at any time convene a meeting of the Directors. 
Questions arising at any meeting shall be decided by a majority of votes. In case of an 
equality of votes the Chairman shall have a second or casting vote. It shall not be 
necessary to give any notice of any meeting of the Directors to any Director who is for 
the time being absent from India. 

101. The Directors may elect one of their number as Chairman of the Board and 
in default thereof at all meetings of Directors, the Directors present shall choose one of 
their number to be Chairman. 


102. The Directors may delegate any of their powers to Committees consisting of 
such members of their body as they think fit. Any such Committee shall, in exercise 
of the powers so delegated, conform to any regulations that may from time to time be 
imposed on them by the Directors. 

103. The meetings and proceedings of any such Committee consisting of two or 
more members shall be governed by the provisions hereinbefore contained for regulating 
the meetings and proceedings of the Directors, so far as the same are applicable thereto 
and are not superseded by any regulations made by the Directors under the last pre¬ 
ceding clause. 

104. A resolution in writing, signed by all the Directors, shall be as valid and 
effectual as if it had been passed at a meeting of the Directors duly called and 

constituted. 


105. All Minutes shall be signed by the Chairman of the meeting at which the 
same are recorded, or in case of the inability from any cause of such Chairman to sign 
the same, then by the person who shall preside as Chairman at the next ensuing mee g, 
and all Minutes purporting to be so signed shall for all purposes whatever e P r ^ n t , 
evidence of the actual passing of the resolutions recorded, and the actual and r ^Ia 
transaction or occurrence of the proceedings to be so recorded, and of the regularity ot 
the meeting at which the same shall appear to have taken place. 


VII. THE SEAL. 

106. The Managing Agents shall provide for the safe custody of the seal. Eve y 

offl rUmCnt to which thS seal is affixed, shall be signed by at least one director or other 
officer appointed by the Directors for that purpose, and countersigned by the Managing 

Agents. 
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107 . 

which shall 
Company. 


VIII. ACCOUNTS AND DIVIDENDS. 

(1) Accounts. 

The Managing Agents shall cause proper books of accounts to be kept, in 
be entered true and complete accounts of the affairs and transactions of the 

108. Any costs, charges and expenses incurred or sustained in or about the 
establishment of the Company, including therein the costs of advertising, printing, 
stationary, brokerage, commission, legal expenses, furniture and fittings of office, and 
other costs, charges, and expenses which the Managing Agents, with the approval of the 
Directors, consider may be fairly treated as preliminary expenses, may be placed to a 

separate account to be called the “Preliminary Expenses Account,” and shall be charge¬ 
able either on the profits of the Company, or to capital as the Managing Agents with the 
like approval deem expedient. 

109. The books of account shall be kept at the office. The Directors shall from 

time to time determine whether and to what extent and at what times and places and 
under what conditions or regulations the accounts and books of the Company or any of 
them shall be open to inspection of members not being Directors. No member (not 
being a Director) shall have any right to inspect the same, except as conferred by the 
Indian Companies Acts, or authorised by the Directors, or by any resolution of the Com- 
pany in General Meeting. 

ri 10 ' At the 9 rdin , a [ y Meeting in every year, the Managing Agents shall lay before 
the Company a profit and loss account and a balance sheet containing a summary’ of the 

property and assets and capital and liabilities of the Company in the form market "F” 

. ill he i T >‘ rd S j hedule to the Companies Act, 1913, or as near thereto as circumstances 
will admit, made up to as recent a date as practicable from the time when the last 
preceding account and balance sheet were made up. Every such account and bafance 
sheet shall be signed by at least two Directors, and by the Managing Agents. 

II0A. The profit and loss account shall in addition to the matters referred fo in 

subsection 3) of section 132 of the Indian Companies Art ion ‘i, rererred to m 
expenditure fairly chargeable against a year’s income <»hnll U e , mat ^f rs * Every item of 

that a just balance of profit and loss may be laid before the l - nt ° accoun £ 80 

any item of expenditure which may in fairness be distrihut-pr? o g> an ^i m CaS f S w 1 | iere 
incurred in any one year, the whole amount nf S d °T S ,? V ? ral years , has been 

addition of the reasons why only a portion of h ltCI ?. sba be stated » witb the 

income of the year. V P ° m ° n ° f 9Uch «*P«nditure is charged against the 

snd theManr g ^ g S AtemsrtVth^ltteLnd cTnZfonof thV 2^°“ ° f th 5 Dl ™T 

amount which they recommend to be paid our of f K° * C ° m P an V> anc * as to the 
bonus to the members, and the amounts if any) w h ffih ^ ^ 

reserve, depreciation, or other special funds accordinJ tr, ,i! y propose to carry to the 

hereinbefore contained, and every such report shall he «ia * u 1310 ? 310 ! 1 , 8 ln tbat behalf 

and at least by two of the Directors P be 9Igned by the Managing Agents 

teen days previous to such meeting* beTerved^the^r 6 ^ 3nd , sba11, at Icast four “ 

manner in which notices are hereinafter directed m / eglstered holders of shares in the 
be deposited at the Registered Office of the Comn^, Y S V* d ' and 3 copy thereof shall 
a period of fourteen days at least mspection of members, for 

has been laid before the Company in General r fP ort . Wltb th e auditors report thereon 

Managing Agents shall be filed withdie Registrar w^in 1 ? 8 / A C ° P ? signed b 7 the 

General Meeting before which such account halanT ^ 21 d *J 3 ° f the Meetin g- If the 
adopt the balance sheet, a statement of thar f^ sh 5 ct and re P°« are laid does not 

,o ,h, . h ,„, *■» i» 

(2) Auditors. 

and the correctness thereof ancTofthe baLm- 001 ^ 8 tbe Com P an V 9b all be examined, 
or Auditors. the balance shect ascertained by one or more Auditor 
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115. The first Auditors shall be appointed by the Directors, and shall hold office 

until the yearly General Meeting in the year 19 . Subsequent Auditors shall be 

appointed by the Company at the Ordinary Meeting in each year. The remuneration 
of the first Auditors shall be determined by the Directors, and that of subsequent 
Auditors shall be determined by the Company in General Meeting. Any Auditor 
quitting office shall be eligible for re-election. 

116. If one Auditor only is appointed all the provisions herein contained relating 
to Auditors shall be applied to him. 

117. If any casual vacancy occurs in the office of Auditor, the Directors may and 
shall forthwith fill up the same. 

118. The Auditors of the Company shall have a right of access at all times to the 
books, accounts and vouchers of the Company, and shall be entitled to require from the 
Managing Agents, Directors and other officers of the company, such information and 
explanation as may be necessary for the performance of the duties as Auditors. 

119. Every account of the Managing Agents when audited and approved by a 
General Meeting shall be conclusive, except so far as regards any error discovered 
therein before or at the audit of the then next account, and whenever such error is 
discovered within that period the account shall be forthwith corrected and thenceforth 
shall be conclusive. 


(3) Dividends. 


120. Subject to the rights of holders of Preference Shares and other shares, if any. 
issued upon special conditions and to Articles 49 and 50 hereof, the net profits of the 
Company shall be divisible among the Ordinary Shareholders in proportion to the 
amount paid up on the Ordinary Shares held by them respectively. 

121. The Company in Ordinary or Extraordinary General Meeting may declare 
a dividend to be paid to the members according to their rights and interests in the 
profits, and for the purpose of the equalisation of dividends any sums from time to 
time in accordance with these presents carried to the reserve, depreciation, or other 
special funds may, subject to due provision being made for actual loss or depreciation, 
be applied in payment thereof. 

122. Whenever in their opinion the profits of the Company permit, the Managing 
Agents, with the sanction of the Directors, may declare an interim dividend. 

123. If and whenever any bonus CTn shares is declared out of profits, and whether 
alone or in addition to any dividend thereon, the bonus shall for all purposes whatsoever 
be deemed to be a dividend on the shares. 


124. When any shareholder is indebted to the Company for calls or otherwise, 
all dividends payable to him, or a sufficient part thereof, may be retained and applied 
by the Managing Agents in or towards satisfaction of the debt. 

125. No dividend shall be payable except out of the net profits of the year or any 
other undistributed profits, and no larger dividend shall be declared than is recom¬ 
mended by the Directors. 

126. Any General Meeting declaring a dividend may authorize payment o 
dividend wholly or in part by the distribution of paid-up shares, debentures or de e 

stock of the Company, or paid up shares, debentures or debenture stock of any othe 

Company, or in any one or more of such ways, and the Managing Agents may, wit t e 
sanction of the directors, give effect to such resolution. 

127. In case two or more persons are registered as the joint-holders of any share, 

any of such persons may give effectual receipts for all dividends and payme s 
of dividends in respect of such share. . , 

128. Unless otherwise directed by the Company in General Meeting, any di vidend 

may be paid in cash or by cheque or warrant or money or er se holders to the 

the registered address of the member entitled, or in the case oi ^ ^ 

registered address of that one whose name stands first on c g , . person 

joint-holding and every cheque so sent shall be made payable 

to whom it is sent. , . , 

reauir 29 * AU dividend * on an ? share not 

require payment of and competent to give a valid receipt, ,, fthe sharc , provided 

thSt e »lf 8 °7 e competent person be registered ag declaration thereof unclaimed by 

hat all dividends remaining for three years after the receipt for the same, may 

some person entitled and competent to receive and give a valid receipt ro 

142 
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at the end of that period be forfeited to the Company and cease to be payable, and may 
be carried to such fund of the Company as the Managing Agents with the sanction of 
the Directors, may see fit, but the Managing Agents, with the sanction of the Directors 
may remit the forfeiture whenever they may think proper. ’ 

130. Unpaid dividends shall never bear interest as against the Company. 

IX. WINDING UP. 

131. If the company shall be wound up and the surplus assets shall be more than 
sufficient to repay the whole of the paid up capital, the excess shall be distributed among 
the members m proportion to the capital paid up or which ought to have been paid up 

on the ordinary shares held by them respectively at the commencement of the winding 

up, and it the surplus assets shall be insufficient to repay the whole of the paid up 
capital, such surplus assets shall be distributed so that, as near as may be, the losses shall 
be borne by the members in proportion to the capital paid up, or which ought to have 
~f en paid up > . or Y the ordinary shares held by them respectively at the commence* 
of ru wir ? dln g, up > but this clause is to be without prejudice to the rights of the 

him bv 2 VlJ n T Jit win i ing U P the liquidator may, irrespective of the powers conferred on 
SnTrinl 7 p h d Companies Act, and as an additional power, with the authority of a 

its a sIts for Z°"’ /f/ the undertak j"g of the Company, or the whole or any part of 
o ther Comnanv °u P l rtIy paid Up ? r ^ obli g ation * of or other interests in any 

direct of the nroreel nf V ^ he COntract of sal L e a 8 ree for the allotment to the members 
Anv such Irr f 6 m propor L tlon Fo their respective interests in the Company. 

:“iJnV° C k?XZ iS oZhrTV 5 h r° f PrOVi ^ d for ^=*r:~ 

accordancewith^the leaal t0 be r K eceived ir L c ? m P^sation otherwise than in 

any clas^maTbe the con «; but °ries of the Company, and in particular, 



Names, Addresses and Descriptions 
of Subscribers. 


Number of 
Shares 
taken by 
each 

Subscriber. 



Names, Addresses and Descriptions 

of Witnesses. 


Dated this 


day of 


19 


Articles of Association of a Company intended to be run by the Directors only. 

The Indian Companies Act, 1913 . 
articles of association 

of 


PRELIMINARY. 


limited. 


1 Th — * • 

Companies^ Ac19*13°^ha]°"not* 1 a p phTt o^th 5 ^^ *“ the First Schedule the Indii 

reapeated in these Articles, and exdnr r ~ OI p pan y* except in so far as the same 

and 112 to 116 (both included) ofthesafd tabfe^A 9 56 ’ ^ 71 ’ 78 to 82 ’ 95> 97> 105, 
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2. In the construction of these Articles, unless there shall be something in the 
subject or context inconsistent therewith : 

“Special Resolution” and “Extraordinary Resolution” have the meanings assigned 
thereto respectively by the Indian Companies Act, 1913. 

“The Directors” means the Directors for the time being. 

“The Office” means the Registered Office for the time being of the Company. 

“The Register” means the Register of Members to be kept pursuant to the Indian 
Companies Act, 1913. 

“Month” means calendar month according to the English style. 

“In writing” means written or printed, partly written and partly printed, and 
includes lithography, type-writing and other means of representing words in 
a visible form. 

Words importing the singular number only, include the plural number and vice 
versa. 

Words importing the masculine gender only, include the feminine gender. 

Words importing persons include corporations. 


SHARES. 


3. [Here insert provisions of article 7 of From 61]. 

4. The shares shall be under the control of the Directors, who may allot or other¬ 
wise dispose of the same to such persons, on such terms and conditions, and at such 
times, as the directors think fit. 

5. The Company may make arrangement on the issue of shares for a difference 
between the holders of such shares in the amount of calls to be paid and the time or 
payment of calls. 

6. If by the conditions of allotment of any share the whole or part °f the amount 
or issue price thereof shall be payable by instalments, every such instalment shall when 
due be paid to the Company by the holder of the share. 

7. The joint-holders of a share shall be severally as well as jointly liable for the 
payment of all instalments and calls and interest on instalments and calls due in respec 
of such share. 


8. The Company shall not be bound to recognize any equitable, cont ingent, 
future or partial claim to or interest in such share on the part of any other perso , 

as herein provided or save as ordered by some Court of competent jurisdiction. 

9. Upon any offer of shares or debentures of the Company 

shall be lawful for the Company ( but so that the provision of the Indian Companies 
Act, 1913, are not infringed ), in addition to the power to pay br .°K era S e ’ J ri L 
commission to any person in consideration of his subscribing or agreeting * 

whether absolutely or conditionally for any such shares or debentures, or p j 

agreeing to procure subscriptions whether absolute or conditional or » , 

such commission or any brokerage may be paid either in cash, deben ure * . • d3 j a 

the Company credited as fully or partly paid, provided always that sue c ^ 

or agreed to be paid in respect of shares shall not exceed per ce 
nominal amount of the shares offered fot subscription. 

10. No member shall be entitled to enter into or upon any Company’s 

of the Company or to require any information regarding any e * secret process 

business or any matter which may be in the nature of a trade secret or secret proce 

which in the opinion of the Directors it will be inexpedient in the interest or 
Company to communicate to the public. „„„„ 

11. The certificates of title to shares shall be issued under the Seal of the Company 

and shall be signed by two of the Directors. A , 

, 12. Every member shall be entitled to one certificate for the^shares reg s e 

hi3 name ox to several certificates, each for one or more o s , y , .l. 

Dir 13 ’ If u any certifica . te9 be worn out or , dcfa ^ new certificate in 

Directors they may order the same to be cancelle * n proo f thereof to the 

lieu thereof and if any certificate be lost or destroyed, Directors deem adequate 

satisfaction of the Directors and on such indemni y party entitled to such 

being given, a new certificate in lieu thereof may be given to the pa y 

lost or destroyed certificate. 
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14. The sum of one rupee shall be paid to the Company for every such new 
certificate and the like fee shall be payable in respect of each subdivision of certificates. 

15. The certificates of shares registered in the name of two or more persons shall 

be delivered to the person first named on the Register. 

CALLS. 

16. The Directors may from time to time (subject to any terms on which anv 
shares may have been issued) make such calls as they think fit upon the members in 
respect or all moneys unpaid on the shares held by them respectively, and not by the 
conditions of allotment thereof made payable at fixed time, and each member shall pay 
the amount of every call so made on him to the persons and at the times and places 
appointed by the Directors. A call may be made payable by instalments. 

ofr JL* Cal1 s ^ n be deemed to have been made at the time when the Resolution 

ot the Directors authorizing such call was passed. 

i 8 ’ N f 0t IeSS than ■, days ’ notice of an y ca H shall be given specifying the time 
and place of payment and to whom the same shall be paid. S 

u thC SUm P ! y r ble L n TeSpeCt of any cal1 or instalment be not paid on or 

before the day appointed for the payment thereof, the holder for the time being of the 

till Zrlu the CaI1 9h l U have been made or the instalment sha^bedu 

shall pay interest for the same at the rate of percent, per annum from the dav 

rate's the DiVc^s™ t0 the dme ° f the actuaI payment or at other 

s aaSSSSsSvr i”'I sst ss 

Sr 

LIEN ON SHARES. 

registered ki'th/nam^n? MrS" a l nd P aramou nt Hen upon all the shares 

/fhL ~ i, ? nam 5 of each member (whether solely or jointly with others) for his 

shall have been made hvhim Z S! e5iecutors or administrators, and default 

debts, liabilities or. engagements for 7 days a^ter such'notice?*' 1 ' 6 " 1 OI dUchar g e of such 

of such debts' liabilities or 3 enga^eLenttandthe^’due'fifanv)" raidT” 3 * 1 f tisfaC h tion 
his executors, administrators, or assigns. residue (if any) paid to such members, 

FORFEITURE AND SURRENDER OF SHARES. 

payment ofth” 7 ,,™"*. Dilecton may £'any dme^rfiereaft *5 d “ y app ? int . ed for tbe 
call or instalment remains unpaid servl * thereafter during such time as the 

the same together with any interest that mav hate ** 9Uch , me ™ b er requiring him to pay 

been incurred by the reason of such non-payment! Ued and ex P enses that may have 

date of the noticeTand^a ptact^on lnd^ u not ^ eing Iess than 15 days from the 
interest and expenses as aforesaid are tobe p2d“Th^no? 11 °h ^talment and such 
event of payment not being made at or before tb- S notice shall state that in the 
shares in respect of which the call wsi e . e time and at the place appointed, the 

forfeited. ttle caU Was made or instalment is payable will be liable to be 

are not complied wkh* any 3 shares ^n'^resn, refer / ed in tbc la9t . P recedin g Articles 

may at any time thereafter before anv peCt '^ch such notice has been given 

before any payment of all calls or instalments, interest 
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and expenses due ie respect thereof, be forfeited by a resolution of the Directors to that 
effect; such forfeiture shall include all dividends declared in respect of the forfeited 
shares and not actually paid before the forfeiture. 

27. When any share shall have been so forfeited, notice of the resolution shall 
be given to the member in whose name it stood immediately prior to the forfeiture 
and an entry of the forfeiture with the date thereof shall forthwith be made in 
the register. 

28. Any share so forfeited shall be deemed to be the property of the Company, 
and the Directors may sell, re-allot or otherwise dispose of the same in such manner 
as they think fit. But the Directors may at any time before any share so forfeited shall 
have been sold, re-allotted or otherwise disposed of, annul the forfeiture thereof upon 
such conditions as they think fit. 


29. Any member whose shares have been forfeited shall notwithstanding be 
liable to pay and shall forthwith pay to the Company all calls, instalments, interest, 
and expenses owing upon or in respect of such shares at the time of the forfeiture 
together with interest thereon from the time of forfeiture until payment at 

per cent, per annum and the Directors may enforce the payment thereof if theythink fit. 

30. The Directors may accept the surrender of any share by way of compromise 
of' any question as to the holder being properly registered in respect thereof or on any 
other terms they think fit. 


31. Upon any sale after forfeiture or surrender or for enforcing a lien in purpor¬ 
ted exercise of the powers hereinbefore given, the Directors may cause the purchaser s 
name to be entered in the Register in respect of the shares sold and the purchaser shall 
not be bound to see to the regularity of the proceedings or to the application of the 
purchase money, and after his name has been entered in the Register in respect of 
the shares the validity of the sale shall not be impeached by any person and the remedy 
of any person aggrieved by the sale shall be in damages only and against the Company 
exclusively. 

TRANSFER AND TRANSMISSION OF SHARE. 

32. The instrument of transfer of any share shall be in writing in the usual 
common form and shall be signed both by the transferor and the transferee, an 
the transferor shall be deemed to remain the holder of such share unti t e name o 
the transferee is entered in the Register in respect thereof. 


33. The Directors may without assigning any reason decline to register any 
transfer of shares not fully paid up or upon which the Company has a lien. 

34. Every instrument of transfer shall be left at the office for registradon ac- 

compained by the certificates of the shares to be transferre an transfer 

as the Directors may require to prove the title of the transferal- or h.s r 'g h to | tr ^ '" 
the shares and by plyment of the proper fee. The instrument of transfer shall, unless 

the Directors decline to register it, be retained by the Company, 
waive the production of any certificate upon evidence satisfactory 
destruction. . 

35. (Here put in articles 34A and 35 of Form No. 61, substituting “Directors for 

“Managing Agents”). . f 

36. The executors or administrators of a deceased ™ e ™k er -Raving 

several joint-holders) shall be the only persons recognised by t P Y 

any title to the shares registered in the name of such membermd m cnedtttie 
death of any one or more of the joint-holders of any share Qr intere3t 

shall be the only persons recognized by the Company as avng^ ^y ^ cstate 

in such shares, but nothing herein contained shall iointlv with any 

of a deceased joint-holder from any liability on shares held by him jointly witn 

other persons. , . 

, 3 j* Sub i ect to the provisions of the last preceding A r * lc ^ ^nkru^nTy or insol- 
entitled to or to transfer any share in consequence of t ’ oroducing the share 

vency of any member or in any way other than by *«™^“P® n ^^ a 0 n f g w hteh he 
certificate and such evidence that he sustains the ^ D - rector9 think sufficient, may 
proposes to act under this clause or of his title, as the j anv obligation to 

wltl \ th e consent of the Directors (which they shall no' conta ined be registered 

give) and subject to the regulations as to transfer herein subject as aforesaid, 

w a member himself in respect of, or may, with such cons f y registration 

hawfer the share. There shall be paid to the Company InJ 
n transmission such fee not exceeding two rupees as the 
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CONSOLIDATION AND SUBDIVISION OF SHARES. 

38. The Company in General Meeting may consolidate its shares or any of them 
into shares of a larger amount. 

39. The Company may subdivide its shares or any of them into shares of a 
smaller amount and may determine that as between the holders of the shares resulting 
from such sub-division one or more of such shares shall have some preference or special 
advantage over or as compared with others or other. 


INCREASE AND REDUCTION OF CAPITAL. 

40. The Company may from time to time increase its capital by the creation of 

new shares or such amount as may be deemed expedient. 

41. The new capital may be divided into preference shares, redeemable pre- 
ference shares, ordinary shares or deferred shares and may be issued upon such terms 
and conditions and with such rights and privileges annexed thereto as shall be directed 
in such resolution or in default of such direction as the Directors may determine, and 
in particular such shares may be issued with a preferential or qualified right to dividends 

and in the distribution of the assets of the Company and with a special or without anv 
right or voting. 7 

42. Subject in all respects to any direction to the contrary that may be given bv 

!hfllk e <? a Meeting at which the resolution for any new shares is passed, such shares 
shah be off f, red ln , the first ! nstance eithe , r at par or at a Premium as the Directors may 
deC d< j h iJ u C u en mer ^ bers * or any class thereof in proportion to the amount of the 

qhaJ* * he K' h u ! hem a u d S V ch sha i be made by notice specifying the number of 

shares to which the member is entitled and limiting the time within which the offer if 

not accepted, will be deemed to be declined, and after the expiration of such time or as 

^ha^h/° f ^ partlcular member on the receipt of an intimation from such member 

the Dir-rJoM fn if** 1 * the shar k e9 °? ere 1 d ’ the y ma Y be dealt with and disposed of by 
the Directors in such manner as they think fit. * y 

43. Except so far as otherwise provided by the conditions of issue or hv these 
presents, any capital raised by the creation of new shares shall be considered Dart of the 
original ordinary capital and shall be subject to the provisions herein contained. 

44. The Company may from time to time by Special Resolution m reduce its 
capital by paying off capital or cancelling capital which has been lost or is unrepresented 
by available assets or reducing the liability on the shares or otherwise as may seem 

agamoro’therwfse ^ ^ ° f “ S Capltal Up ° n the foodn S that it may be called up 

BORROWING POWERS. 

45. The Directors may from time to time at their absolute discretion raise or 

borrow any sum or sums of money for the purposes of j r ° 

persons, banks, firms or companies particularly any person holdin^hTT ***< 

and may secure the payment of such moneys insuch Ha* he ° &C ^ ° f Dirccto J 

conditions in all respects as they think fit and in particular bv the f 

or debenture-stock of the Company or by making dro bV V? * of debentures 

behalf of the Company any promissory notes or hilU or g k P g ° T endorsin 8 on 

other security of the Company ™^ or ^ or issuing any 

of the Company including its uncalled cap!ta 8 lfoJ the Hm k or any of the property 

the sanction of a General Meeting of the Commnvnn bu k 80 that r e * cept with 

shall at any one time be owing for principal more than the sum of Rs. 

but no lender or other person dealing P w ith rf p 5> ct of moneys so raised or borrowed, 

quire whether this limit is observed, and 8 the Directors m^ 117 ^ b * b ° und ‘°, 3ee or en ' 
part of the loans or debts raised or inmrr^d u may guarantee the whole or any 

interest payable thereon with power to the Directo/s “to^ndV° f 1 !“ Company or . any 
or against liability under their guarantees bv means of » > ‘ ndemmfy tbe guarantors from 

charge upon any property and assets of the Company hyp0thecation of 01 

46. Debentures and other securities mav be mid it r 

between the Company and the persons to whom the ^sam^may bilsuld “ T 

47. Any debentures or other « P rnrt>,, ^ , . . , 

otherwise and with any special privileges as Z r a Y • 1SSUed at a , discount » premium or 

of shares, attending and voting at General MeetingTfX'comTan^o^ oZrwte a ''° tment 



App. K ] 


ADDITIONAL FORMS 

MODIFYING RIGHTS. 


1135 


48. Whenever the capital by reason of the issue of preference shares or otherwise 
is divided into different classes of shares, all or any of the rights and privileges attached 
to each clas 9 may be varried, modified, commuted, affected, abrogated or dealt with by 
agreement between the Company and any person purporting to contract on behalf of 
that class, provided such agreement is (a) ratified in writing by the holders of at least 
three-fourths in nominal value of the issued shares of that class or is (b) confirmed by 
an Extraordinary Resolution passed at a separate General Meeting of the holders of 
shares of that class and all the provisions hereinafter contained a9 to General Meetings 
shall mutatis mutandis apply to every such meeting, but so that the quorum thereof 
shall be members holding or members or persons representing by proxy or attorney 
members holding one-tenth in nominal value of the issued shares of that class. This 
clause is not to derogate from any power the Company would have had if this clause 
were omitted. 

RESERVE FUND. 


49. The Directors may from time to time before recommending any dividend set 
aside out of the profits of the Company such sums as they think fit as a reserve fund 
for redemption of debentures or to meet contingencies or for equalisation of or for spe¬ 
cial dividends or for rebuilding, repairing, restoring, replacing, improving, maintaining 
or altering any of the property of the Company or for such other purposes a9 the 
Directors may in their absolute discretion think conducive to the interest of the Com¬ 
pany and may invest the several sums so 9et aside in or upon such investments or secu¬ 
rities as they think fit or employ the same in the business of the Company and without 
being bound to keep the same separate from the other assets or keep the same on 
deposit at any bank and from time to time deal with or vary such investments and dis- 
pose of all or any part thereof for the benefit of the Company, and they may divide the 
reserve fund into special funds as they think fit with full power to employ the assets 
constituting the reserve fund in the business of the Company and that without being 
bound to keep the same separate from the other assets. 

CONVENING OF GENERAL MEETINGS. 


50. The Statutory General Meeting shall be held at such time within a period of 

not less than one month nor more than six months from t e ® e annoint 

pany is entitled to commence business and at such place as the 1 to suc h 

The provisions of section 77 of the Indian Companies Act, 1913, in relation to such 

meeting shall be observed by the Directors. 

51. An Ordinary General Meeting shall be held within ei S htee " 5°” and 

date of its incorporation and thereafter once at least in eve , r ^.J . in default of 

place as may be determined upon by the Company in Genera g months shall 

any such determination, by the Directors, but so that not more than fifteen months shall 

elapse between any two such meetings. . 

52. The Directors may, whenever they think fit, and they of the 

made in writing by members holding in th ^. 0 f he r 9Ums then due have 

issued ordinary shares of the Company upon which all c Marine and in the case 

been paid, forthwith proceed to call an Extraordinary ^ ene n j A ct 1913 8 hall 

of such requisition the provisions of section 78 of the Indian Companies Act, 1VU, 

be regarded. . x . 

53. At least fourteen clear day’s notice to the m f^soeSLtng th*e place, day and 

other than a meeting for the passing of a Special Re sol u spe^ ^ at g ure of such business 
hour of meeting and in the case of special business t g manner as may from 

shall be given in manner hereinafter mentioned or in 9 yhe acc idental omis- 

time to time be prescribed by the company in Gener • not - ce any mem ber 

sion to give any such notice to or the non-receipt 9, * any rcso lution passed 

shall not invalidate the proceedings at any Genera * at j cagt twenty-one days’ 

thereat. Where it is proposed to pass a Special R t he resolution as a Special 

notice must be given specifying the intention to propose 

Resolution, 

PROCEEDINGS AT GENERAL MEETINGS. 

111 jq receive and consider 
, 54. The business of an Ordinary General Meet n ?-ports of the Directors and of the 

™P r °fit and loss account, the balance sheet an other business which under these 

Auditors, to declare dividends and to transact V 
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presents ought to be transacted at an Ordinary General Meeting. All other business 
transacted at an Ordinary General Meeting and all business transacted at an Extraordi¬ 
nary General Meeting shall be deemed special. 

55. Five members present in person or by proxy or attorney shall be a quorum 
for a General Meeting. 

56. No business shall be transacted at any General Meeting unless the quorum 
requisite shall be present at the commencement of the business. 

57. At every General Meeting a Director appointed by the Directors as the Chair¬ 
man of the Directors shall take the chair, but if there be no such Chairman or he be 
not present, the members present shall choose a Director as Chairman and if no 
Director be present or all the Directors present decline to take the Chair, then the 
members present shall choose one of their number to be Chairman. 

58. If within half-an-hour from the time appointed for the holding of a General 
Meeting the requisite quorum be not present, the meeting if convened on the requisition 
of or by members shall be dissolved and in every other case shall stand adjourned to the 
same day in the next week at the same hour and place, and if at such adjourned meeting 
the requisite quorum be not present, those members who are present shall be a quorum 
and may transact the business for which the meeting was called. 

59. The Chairman with the consent of the meeting may adjourn any General 
Meeting from time to time and from place to place but no business shall be transacted 
at any adjourned meeting other than the business left unfinished at the meeting from 
which the adjournment took place and which might have been transacted at that 
meeting. 


60. Every question submitted to any General Meeting shall be decided in the first 
instance by a show of hands and in the case of an equality of votes the Chairman shall 

both on a show of hands and at the poll have a casting vote in addition to the vote or 
votes to which he may be entitled as a member. 


61. [Here insert article 64 of Form 61j. 

62. If a poll is demanded as aforesaid it shall be taken in such manner and at such 
time and place as the Chairman of the meeting directs and either at once or after an 

interval or adjournment or otherwise and the result of the poll shall be deemed to be 

the resolution of the meeting at which the poll was demanded. The demand of the poll 
may be withdrawn. The demand of a poll shall not prevent the continuance of a 

blen demanded tnm9actl ° n of any business other than the question on which a poll has 


of adjournment. 1 ^ 8haU ^ demanded ° n the a PP°intment of a Chairman or a question 

VOTES OF MEMBERS. 

64- Upon a show of hands every member holding ordinary shares present in person 

of ‘the Indian CoZtS VqiVTTi h att ° mey ° r 3 -P'-entativeunder section dS 
ot me Indian Companies Act, 1913, shall have one vote and upon a poll every member 

said Act shan e ha°v n e one vot^for eTeryordfnary sWh^ 80 ° f ^ 

or other ^h*£££cT= 

be registered in respect of or to transfer any ordinary shares m„ I clause to 

or by proxy or attorney in respect thereof i 

such persons may vote at a^meert^^ b^or^ 9harCS V* 7 ° nC ^ 

respect of such shares as if he were solely entided S attorney in 

joint-holders be present at any meeting personally or bv ^ more than one of such 

the said persons so present whose name standsVrio/in orcW t tha * ° ne ° f 

of such shares shall alone be entitled to vote in resDec^ thereof ^ reSpeCt 

administrators of a deceased member in whose nZfn jf l Several executors or 

purposes of this Article be deemed joint-holders of such shares* ShareS Stand ^ for the 

67. Votes may be given, either personallv or . 

representative under section 80 of the Indian Companies A«, V 1913. by att ° rney ° r by * 

68. No person shall be appointed a nrow ^ i . , _ 

and qualified to vote save that a corporation hrino * 13 n0t u a me ?k® r °£j tbe Company 
appoint as its proxy any person whether a memh^r of t-K n ^ mber tbe Company may 
of a member need not himself be a member C C ° mpany or An attorney 
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69. [Here insert articles 75 of Form 61]. 

70. A vote given in accordance with the terms of a power-ofiattorney or of an 
instrument of proxy shall be valid notwithstanding the previous death of the principal 
or revocation of the power of instrument or the transfer of the share in respect of which 
the vote is given, provided no intimation in writing of the death, revocation or transfer 
shall have been received at the office before the meeting. The instrument appointing a 
proxy shall be in writing under the hand of the appointor or his attorney and shall be 
as nearly as circumstances will admit in the form or to the effect following:— 

“I being a member of the Limited, hereby 

appoint of or failing him 

of as my proxy to vote for me and on 

my behalf at the (Ordinary or Extraordinary as the case may be) General 
Meeting of the Company to be held on the day of and 

at any adjournment thereof 

As Witness my hand this day of „ 

71. No member shall be entitled to be present or to vote on any question either 
personally or otherwise or in the capacity of attorney or proxy at any General Meeting 
or upon a poll or be reckoned in a quorum whilst any call or other money shall be due 
and payable to the Company in respect of any of the shares of such member. 

DIRECTORS. 

72. Until otherwise determined by a General Meeting the number of Directors 
shall not be less than three nor more than seven. 


73. The first Directors shall be— 
(1). Mr. 

Mr. 

Mr. 

Mr. 


( 2 ). 

(3) . 

(4) . 

74. Each of the 

way of remuneration 


directors shall be paid out of the funds of T^ e m ^ e 0 t 3^he 

way or remuneration for his services the sum of Rs. shall receive a 

Directors attended by him. As further remuneration the D irec rting aside 

commission of one per cent, on the net profits of the Company .„ mm i S oi on shall 
thereout any sums for depreciation or for any reserve fund, and sue agreement 

be divided among the Directors in such manner as they may agree o g 

equally. , . 

75. The continuing Directors may act notwithstanding ar }¥. hall not| 

body, but if the number falls below the minimum above fixe re-mains below the 

except for the purpose of filling vacancies, act so long as the number remains below 

minimum. , 

76. The qualification of every Director shall be his inary 

which all calls shall have been paid to the aggregate nomina v 

POWERS OF DIRECTORS. 

77. The business of the Company shall managed by the Direcrois w^o^may. 

in addition to the powers and authorities bV J t ]? e9e 1 | pr *!.L things as may be exercised 
conferred upon them, exercise all such powers and do all s pxnresslv directed or 

or done by the Company and are not hereby or anyenac Meeting, but subject 

required to be exercised or done by the Company in e Articles and to any 

nevertheless to the provisions of any enactment an o Meeting, provided that 
regulations from time to time made by the Company in ene which would have been 
no 'regulation so made shall invalidate any prior act of Direc 

valid if such regulation had not been made. he i a9t pr eceeding 

78. Without prejudice to the general powers con erre shall have the 

Article and the other powers conferred by these Articles the Uirec 

ing powers, that is to say, powers , incide ntal to the 

(a) To pay the costs, charges and expenses P/^Company. 

promotion, establishment and regulation Company any pro* 

(b) To take on lease, purchase or otherwise acquire °^ ut h or ised to acquire pt 

perty, rights or privileges which the Co ™PJ y ditions as they think fit. 
such price and generally on such terms and 

143 


follow 
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(c) To appoint any person or persons to hold in trust for the Company any 
property belonging to the Company or in which it is interested or for any 
other purposes, and execute and do all such instruments and things as may 
be requisite in relation to any such trust. 

( d ) To sell, let, exchange or otherwise dispose of absolutely or conditionally all 
or any part of the property, privileges and undertaking of the Company upon 
such terms and conditions and for such consideration as they may think fit. 

(e) To buy or procure the supply of all plant, machinary, materials, stores, fuel, 
implements and other movable property required for the purposes of the' 
Company. 

(/) To sell and dispose of all articles and goods manufactured or dealt in by 
the Company. 

(g) To engage, fix and pay the remuneration of and dismiss or discharge all 
managers, engineers, agents, secretaries, clerks,-servants, workmen and other 
persons, employed or to be employed in or in connection with the Com¬ 
pany’s business. 

(h) To appoint any person or persons to be the attorney or attorneys of the 
Company for such purposes and with powers, authorities and discretions, 
not exceeding those vested in or exercisable by the Directors, and for such 
period and subject to such conditions, as the Directors may from time to 
time think fit. 


(i) To enter into, carry out, rescind or vary all financial arrangements with any 
banks, persons or corporations for or in connection with the Company’s 
business or affairs and pursuant to or in connection with such arrangements 
to deposit, pledge or hypothecate any property of the Company or the docu¬ 
ments representing or relating to the same. 


(j) To make and give receipts, releases and other discharges for money payable 
to the Company and for the claims and demands of the Company. 

(k) To compound and allow time for the payment or satisfaction of any debts 
due to or by the Company and any claims and demands by or against the 
Company and to refer any claims or demands by or against the Company to 
arbitration and observe and perform the awards. 

(l) For and on behalf of the Company to draw, accept, endorse and negotiate 

all such cheques, bills of exchange, promissory notes, hoondies, drafts, 

Government and other securities as shall be necessary in or for carrying on 
the affairs of the Company. 


(m) 


(n) 


To institute, prosecute, defend, compromise, withdraw or abandon any legal 

procee ings by or against the Company or its officers or otherwise 
concerning the affairs of the Company. 

f a ? d «.u eal With 3ny the mone y s of the Company not immediately 

he P u rposes u P° n such securities or investments and 

u • ner as they may think fit and from time to time to vary or realize 
such securities and investments. 




® nt 5 r m j° such negotiations and contracts and rescind or vary all such 

nn Kip.kLk a ^u CX r^ UtC anc ^ SUC ^ acts > deeds and things in the name and 

fnVn Mk He Company as they may consider expedient for or in relation 
to any of the matters aforesaid or otherwise for the purposes of the Company. 

To pay for any property or rights acquired by or services rendered to the 

°5, the Premiums payable in respect of any leases taken by the 

or n?h r y e her - who r\ OI ^partially in cash or in shares, bonds, debentures 
° r S er securities of the Company and any such shares to be issued either 

, Paid UP ^° r Wlth 9l i ch u am o un t credited as paid up thereon as may be 
Von and any such bonds, debentures or securities to be either 

„S °‘°< 


PROCEEDINGS OF DIRECTORS. 


79. The Directors may meet together for the despatch of business adiourn and 

n ce^Tr^for^^rJ “ft 15 *. 33 th *V *ink fit and may determinTthe quorum 

Directors/ H transactlon of bu31ne33 ' Untl1 otherwise fixed the quorum shall be two 
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80. Any Director may at any time summon a meeting of the Directors. 

81. Questions arising at any meeting shall be decided by a majority of votes, each 
Director having one vote and in case of an equality of votes the Chairman shall have 
a second or casting vote. 

82. The Directors may elect for each year a Chairman of the Board of Directors 
who shall take the chair, but if there be no such Chairman or he be not present the 
Directors present shall choose snme one of their number to be Chairman of such 
meeting. 

83. A meeting of the Directors for the time being at which a quorum is present 
shall be competent to exercise all or any of the authorities, powers and discretions by or 
under these Articles vested in or exercisable by the Directors generally. 

84. The Directors may delegate any of their powers to committees consisting of 
such member or members of their body as they think fit. Any committee so formed 
shall in the exercise of the powers so delegated conform to any regulations that may from 
time to time be imposed on it by the Directors. 

85. The meetings and proceedings of any such committee consisting of two or 
more members shall be governed by the provisions herein contained for regulating the 
meetings and proceedings of the Directors so far as the same are applicable thereto and 
are not superseded by any regulations made by the Directors under the last preceeding 
Article. 

86. Ail acts done by the Directors or a committee of the Directors shall notwith¬ 
standing that it be afterwards discovered that there was some defect in the appointment 
of any such Directors or committee or that they or any of them were disqualified 
be as valid as if eyery such person had been duly appointed and was duly qualified. 

87. A resolution in writing signed by all the Directors for the time being shall be 
as valid and effectual as if it had been passed at a meeting of the Directors duly called 
and constituted. 

88. The Directors shall cause minutes to be kept in books provided forthe purpose 
of all resolutions and proceedings of General Meetings and of Meetings ot the iJirectors 
and of committees of the Directors, and any such minutes if purporting to e s g 

the Chairman of the meeting to which they relate or by the Chairman of the next 
succeeding meeting shall be evidence of such resolution and proceedings. 

DISQUALIFICATION OF DIRECTORS. 


89. [Here insert article 97 of From 61]. 

ROTATION OF DIRECTORS. 

90. At the first Ordinary General Meeting in the year 19 all ^ P^^Jhird^of 

retire and at the Ordinary General Meeting in every succt = g gu y £ equent yea r the 
the Directors for the time being shall retire from office. JV m ore Directors 

directors who have been longest in office shall retire. As e ghal j jn d e f au l t of 

who have been in office an equal length of time the Direc Director has 

agreement between them be determined by lot. The ^gth of t 1 where he 

been in office shall be computed from his last election or appointme 

has previously vacated office. 

91. A retiring Director shall be eligible for re-election. 

92. The Company at the General Meeting at which a Director retires may up 
the vacancy by electing a person to be Director. 

93. [Here insert article 90A of Form unleM recommended by the 

94. No person not being a retiring Directo ^ j j^ ee ting unless he or some 
Directors for election, be eligible for election at any , before the meeting left at the 
member intending to propose him has at least seven Y intention of such member to 
office a notice in writing signifying has candidature 

Propose him. time appoint any person to 

95. The Company in General Meeting « r J uce the 

be a Director, and may from time to time increased or reduce 

and may also determine in what rotation such mere 

out of office. n A of Directors may be filled up by the 

a*.,,. 96. Any casual vacancy occurring in the oar 
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Directors but any person so chosen shall retain his office only as long as the vacating 
Director would have retained the same if no vacancy had occurred. 

97. The Company may by an Extraordinary Resolution remove any Director before 
the expiration of his period of office and appoint another qualified person in his stead, 
i he person so appointed shall hold office during such time only as the Director in whose 
place he is appointed would have held the same if he had not been removed, but this 
provision shall not prevent him from being eligible for re-election. 

POWER OF DIRECTORS TO CONTRACT. 

98. No Director shall be disqualified by his office as such from contracting with 
the Company either as vendor, purchaser, lessor, lessee, lender or otherwise, nor shall 
any such contract or any contract or arrangement entered into by or on behalf of the 
Company with any company or partnership or in which any Director shall be a member 
or otherwise interested be avoided, nor shall any Director so contracting or so interested 
be hable to account to this Company for any profit realised by such contract or arrange¬ 
ment by reason only of such Director holding that office or of the fiduciary relation 
thereby established but no such Director shall vote in respect of any such contract or 

the a EHrKtor. a a r d ° f h ‘ S interest mU3t be disclosed by him at the meeting of 

the Directors at which the contract or arrangement is determined on if his interest then 

his 9 ,nt°e r res n t. any ° th " CaSe atthe fir3t meetln « of the Directors after the acquLidon of 

THE SEAL. 

__j Directors sbalI _ Provide for the safe custody of the seal of the Company 

Directors 7 m3trUment t0 which the seal * a ^ed shall be signed. by two of*! 

ACCOUNTS. 

received^and exnendp°d°hv al ‘ cause true founts to be kept of all sums of money 
eceived and expended by the Company and the matters in respect of which such receipt 

and expenditure take place and of the assets, credits and liabilities of the Company. P 
, 101 * Tbe books of account shall be kept at the office, and the Directors shall from 

anv riahr of ? 9PCC ° f the members » and member not being a Director Ihall have 

sd& ■ Erts?42 5 

account and balance sheet were made ud the W ] len the u la9t Preceding 

balance sheet from the date of incorporation of the C^mpany.^ 6 such account and 
102A. [Here put in article 110A of Form No. 61)]. 

s“S: s c w ,:; y l“ d ",is b ,;;3-»Hrm 

before contained ‘ nd* I acc ° rdlng *° tbe P r °visions in that behalf herein- 

Directors d SUch aCC ° Unt ’ balance 8heet *nd report shall be signed by the 

previously to thSdT hi "rtd onX' mimT re P°« shal >. fourteen days 

hereinafter directed to be’served. members in the manner in which notices are 

audit. 

and the' correctness 6 of Jhe^rJfi^ sha11 be examined 

Auditor or Auditors and the provisions of theTnchan O balanae sbeet ascertained by an 
audit and the appointment and qualification of Audto^Sdfh?Observed!’ “ ^ ^ 

DIVIDENDS. 

time be determined to^vide in'respectof°an** Com P a £Y whicb it shall from time to 

uivme in respect of any year or other period shall be applied first 
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in paying the cumulative dividend on the preference shares to the close of such year or 
other period and secondly in paying a dividend for such year or other period on the 
ordinary shares in proportion to the capital paid up thereon respectively. 

107. The Company in General Meeting may declare a dividend to be paid to the 
members according to their rights and interests in the profits and may fix the time of 
payment, but no larger dividend shall be declared than is recommended by the Directors. 

108. No dividend shall be payable except out of the profit of the year or any other 
undistributed profits and no dividend shall carry interest as against the Company. 

109. The Directors may from time to time pay to the members such interim 
dividends as in their judgment the position of the company justifies. 

110. The Directors may retain any dividends on which the Company has a lien 
and apply the same in or towards satisfaction of the debts, liabilities or engagements in 
respect of which the lien exists. 

111. A transfer of shares shall not pass the right to any dividend declared therein 
before the registration of the transfer. 

112. Any one of several persons who are registered as joint-holders of any share 
may give effectual receipts for all dividends and payments in respect thereof. 

113. Unless otherwise directed, any dividend may be paid by cheque or warrant 
sent through the post to the registered address of the member entitled or in the case of 
joint-holders to the registered address of that one whose name stands first on the register 
in respect of the joint-holding and every cheque or warrant so sent shall be made 
payable to the order of the person to whom it is sent. 

114. All dividends unclaimed for one year after having been declared may be 
invested or otherwise made use of by the Directors for the benefit of the Company until 
claimed and all dividends unclaimed for three years after having been declared may be 
forfeited by the Directors for the benefit of the Company. 

115. Any General Meeting declaring a dividend may direct payment of such 
dividend wholly or in part by the distribution of specific assets and in particular of 
paid-up shares or debentures of the Company or paid-up shares or debentures of any 
other company, or in any one or more of such ways, and the Directors shall give effect 
to such resolution, and where any difficulty arises in regard to the distribution they 
may settle the same as they think expedient and in particular may issue fractional 
certificates and may fix the value for distribution of such specific assets or any part 
thereof and may determine that cash payments shall be made to any members upon the 
footing of the value so fixed in order to adjust the rights of all parties and may vest any 
such specific assets in trustees upon such trusts for the persons entitled to the dividen 
as may seem expedient to the Directors. 

WINDING-UP. 


116. If the Company shall be wound up and the assets available for distribution 

among the members shall be more than sufficient to repay the whole of the capital paid 
up at the commencement of the winding-up, the excess shall be distri u e g 

members in proportion to the capital paid, or which ought to have been paid, at t e 
commencement of the winding-up, on the shares held by them respec ive y, 
winding-up the assets available as aforesaid shall be insufficient to re P®Y . i 

the paid-up capital, such assets shall be distributed so that as near y as V , , 

shall be borne by the members in proportion to the capital paid up, of which ought to 
have been paid up, on the shares at the commencement of the wmding-up the ^ f 

respectively, but this clause is to be without prejudice to the rights of the holde 

shares issued upon special terms and conditions. . , 

117. If the Company shall be wound up, (whether voluntarily^or otherwise) the 

liquidator may, with the sanction of an Extraordinary ^ eao ,, ' j t h e 

contributories in specie or kind any part ? f ^'trustees upon such trusts for 

the benefit'of'tlle TZnfS fhemTthl liquidator with the like sanction 

shall think fit. 


INDEMNITY. 

118. Every Director and other officer ° r servant ^f^he funds 

nified by the Company against, and it shall be the duty■ o^ h d h 0 ffi cer or servant 

of the Company to pay, all costs, losses and expenses "enteredinto or act or thing 
may incur or become liable to by reason of any contract entereo 
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done by such officer or servant as such or in anyway in the discharge of the duties of such 
officer or servant including travelling expenses. 

119. No Director or other officer of the Company shall be liable for the acts, 
receipts, neglects or defaults of any other Director or officer or for joining in any receipt 
or other act for conformity or for any loss or expense happening to the Company 
through the insufficiency or deficiency of title to any property acquired by order of the 
Directors for or on behalf of the Company or for the insufficiency or deficiency of any 
security or investment in or upon which any of the moneys of the Company shall be 
invested or for any loss or damage arising from the bankruptcy, insolvency or tortious act 
of any person with whom any moneys, securities or effects shall be deposited or for any 
loss occasioned by any error of judgment or oversight on his part or for any other loss 
damage or misfortune whatever which shall happen in the execution of the duties of his* 
office or in relation thereto unless the same happen through his dishonesty. 


Names, Addresses and Descriptions 

of Subscribers. 

Number of Shares 
taken by each 
Subscriber. 

Names, Addresses 
and Descriptions of 
Witnesses. 

TOTAL ... 





Dated the day of 19 


FORM 65* 


Articles of Association of a Private Limited Company intended to be managed by 

the Governing Director. 

Company Limited By Shares. 

ARTICLES OF ASSOCIATION 

of 


LIMITED. 


PRELIMINARY. 


c- 1* Subject as hereinafter provided the regulations contained in Table A in the 
First Schedule of the Indian Companies Act, 1913 (hereinafter referred to as “Table A”) 
shall apply to the Company. 

cn un 45, 49, 51, 53,54, 68 to 70, 72 to 82, 84, 85, 88, 90 to 

93, 103, 104, 110 and 111 of Table A” shall not apply to the Company and the clauses 
hereinafter contained shall be applicable. 


PRIVATE COMPANY. 

c \ T|ie Company is a Private Company within the meaning of Section 2(1), Clause 
. or the Indian Companies Act, 1913 and accordingly, (1) no invitation shall be 
issued to the public to subscribe for any share, debenture or debenture-stock of the 
ompany ; (2) the number of members of the Company (exclusive of persons in the 
employ of the Company) shall be limited to fifty, provided that for the purposes of this 
provision where two or more persons hold one or more shares jointly in the Company, 
they shall be treated as a single member; and (3) the right to transfer shares in the 
Company is restricted in manner and to the extent hereinafter appearing. 
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SHARES. 

4. The initial Capital of the Company is Rs. divided into ordinary 

shares or Rs* each* 

5. The business of the Company may be commenced as soon after the incorpora¬ 
tion of the Company as the Directors shall think fit and notwithstanding that part of 
the shares has been allotted. 

6. The shares shall be under the control of the Directors who may allot or other¬ 
wise dispose of the same. 

TRANSFER OF SHARES. 

7. No transfer of any share shall be made or registered without the previous 
sanction of the Directors who may without assigning any reason decline to give any 
such sanction, and shall so decline in the case of any transfer the registration of which 
will involve a contravention of Clause 3 of these Articles. 

7A. If registration of a share or debenture is refused, the Directors shall, within 
two months from the date on which the instrument of transfer was lodged, send to the 
transferee and the transferor notice of the refusal. 

8. A fee not exceeding Re. 1 may be charged for each transfer approved by the 
Directors and shall be paid before registration thereof. 

9. The instrument of transfer must be accompanied by the certificate of the shares. 


RESTRICTION ON MEMBERS. 


10. No member of the Company shall, without the consent in writing of all the 
Directors, be directly or indirectly employed or concerned or interested in or assist in 
carrying on any business in competition with the Company or having interest inconsis¬ 
tent with those of the Company otherwise than as a holder of shares or debentures in a 
concern in which this Company is interested as Managing Agent and if it be proved 
that any member has committed a breach of this provision the shares of such member 
shall be liable to be forfeited. 

PROCEEDINGS AT GENERAL MEETINGS. 


11. Seven days’ notice at least specifying the place, the day and the hour of the 
general meeting and in case of special business, the general nature of such business, 
shall be given to the members in manner hereinafter mentioned, or in such other 
manner as may be prescribed by the Company in general meeting, but accidental 
omission to give such notice to, or non-receipt of such notice by, any member shall not 
invalidate the proceedings of the general meeting. A general meeting may, with the 
consent of all the members, be called by a shorter notice and in such manner as the 
members think fit. 

12. No business shall be transacted at any general meeting unless a quorum of 
members is present. Two members present in person or by porxy shall be a quorum tor 
a general meeting. 

13. The Governing Director shall preside at every general meeting but if at any 
meeting he shall not be present within 30 minutes after the time appointed for holding 
the same or shall be unwilling to preside, the members present shall choose some 

Director or if no Director be present or if all the Directors present decline to take the 

chair, they shall choose some member present to be the chairman or the meeting. 

DIRECTORS* 

14. Until otherwise determined by the Company in general meeting the ™™ker 
of Directors shall be not less than two nor more than five, including the Governing 

Director. 


15. The first Directors shall be— 

16. Mr. shall be the Governing Director of the Company and he shall hold 

that office for life or until he voluntarily resigns or becomes incapable ac « n * The 
Governing Director shall, subject to the supervision Directors have the 

engagement and dismissal of managers, engineers, assistans, c : , ✓ n power 

the general direction and management of the business of the Company with ^lPOW« 

to do all acts, matters and things, deemed necessary, prope p « such in- 

on the business and concerns of the Company including the power to make such in 
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vestments of the Company’s funds as he shall think fit and to make and sign all con- 
tractsand to draw, sign, accept, endorse and negotiate, on behalf of the Company, 
all bills of exchange, promissory notes, hundies, cheques, drafts, Government promissory 
notes and other Government securities and other instruments. All money belonging 
to the Company shall be paid to such bankers as the Directors shall deem expedient 
and all receipts for money paid to the Company shall be signed by the Governing 
Director whose receipt shall be an effectual discharge for the moneys therein stated to 
have been received. The Governing Director may delegate all or any of the powers 
ot ^ ler directors, managers, agents or other persons, as he may think fit, and 
shall have power to grant to any such persons such powers of attorney as he may deem 
expedient and such powers at pleasure to revoke. 

17. The Governing Director shall not, while he continues to hold that office, be 
subject to retirement by rotation or removal. 

18. [Here insert article 97 of Form 61.] 

19. The qualification of a Director shall be the holding in his own right alone 
and not jointly with any other person of at least 25 ordinary shares and this qualification 
shall be acquired within two months after appointment. 

20. Each Director including the Governing Director shall be paid out of the 

funds of the Company a fee of Rs. for each meeting of the Board of Directors 

attended by him. 


21. If the said Mr. the first Governing Director and one of the Directors 

named herein, dies or resigns the office of the Governing Director, the Company may 

appoint any other person to be the Governing or Managing Director in ‘his place 

and may fix terms and conditions as to his tenure of office, powers and remuneration 

provided that the Governing or Managing Director appointed after the death or 

resignation of Mr. must have the requisite share qualification of a 

Director. 


POWERS AND DUTIES OF DIRECTORS. 

22. The business of the Company shall be managed by the Directors who may 
pay all such expenses of and preliminary and incidental to the promotion, formation, 
establishment and registration of the Company as they think fit and may exercise all 
such powers of the Company and do on behalf of the Company all such acts as may be 
exercised and done by the Company and as are not by the statute or by these Articles 
required to be exercised or done by the Company in general meetings subject neverthe¬ 
less to any regulations in these Articles, to the provisions of the statutes and to such 
regulations being not inconsistent with the aforesaid regulations or provisions as may 
be prescribed by the Company in general meeting, but no regulation made by the Com- 

havJhrpn 8 vYfi r rf!f mee K tlnS S j ha 1 ? v ^ lidate , an y P rior act of the Directors which would 

have been valid if such regulation had not been made. 


BORROWING POWERS. 

r . I. h u ° OVerning Direct ° r with ‘he approval of the Directors may from time to 

time raise or borrow any sums of money for and on behalf of the Company from the 

ComDanv°o r n°snrh ? e " 0n3 ’ com P ani es or banks, or he may himseif advance money to the 
Company on such interest as may be approved by the Directors. 

to time^'sernrp Di ^_c c tor may, with the approval of the Directors, from time 

conditions in all r payment Sl jch money in such manner and upon such terms and 

or bondsof thl ' 38 h t thlnk3 fit and in P articular b V the issue of debentures 

of rt rlnr Coi ? pan V or by mortgage or charge of all or any part of the property 
of the Company and of its uncalled capital for the time being. 

or otherwiw^ ? r other 8ecu ? ties ma V be issued at discount, premium 

of shares atienHir>rr P ecl ai privileges as to redemption, surrender, drawing, allotment 
ot shares, attending and voting at general meetings of the Company and otherwise. 

RETIREMENT OF DIRECTORS. 

bein/'LlW^ t0 / he Pr * i3i ° nS ^ese Articles, the ordinary Directors for the time 
being shall retire from office at the ordinary general meeting in 19 and in every 

Dhe e c?o U r e thr V n ea h A r lu™* ^ for teXtkL and shall act as a 

uirector throughout the meeting at which he retires. 

27. [Here insert article 90A of Form 61]. 
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28. The Company may from time to time in general meeting increase or reduce 
the number of Directors and determine in what rotation such increased or reduced 
number shall go out of office. 

29. Any casual vacancy occurring in the Board of Directors may be filled up by 
the remaining Directors, Director or Governing Director, but any person so chosen shall 
retain his office only until the next following ordinary general meeting of the Company 
and shall then be eligible for re-election. 

PROCEEDINGS OF DIRECTORS. 

30. The quorum necessary for transaction of the business of the Directors may be 
fixed by the Directors and unless so fixed shall be two. 

31. The Governing Director shall take the cbair at all Board Meetings. If at any 
meeting the Chairman be not present within 15 minutes after the time appointed for 
holding the same the Directors present shall choose some one of their number to be 
chairman of such meeting. 

32. A resolution in writing signed by all the Directors shall be as effective for all 
purposes as a resolution passed at a meeting of the Directors duly called, held and 
constituted. 

THE SEAL. 

33. The Company shall have a Common Seal and the Directors shall provide 
for the safe custody thereof. The Seal shall not be applied to any instrument except 
by the authority of a resolution of the Board of Directors and in the presence of at 
least one Director or the Governing Director and such Director or Governing Director 
shall sign every instrument to which the Seal shall be affixed in his presence. Such 
signature shall be conclusive evidence of the fact that the Seal has been properly 
affixed. 


DIVIDEND AND RESERVE FUND. 

34. Every dividend warrant may be sent by post to the last registered address 
of the member entitled thereto and the receipt of the person whose name at the date 
of the declaration of the dividend appears on the Register of Members as the owner 
of any share or in the case of joint-holders of any one of such holders shall be a good 
discharge to the Company for all payments made in respect of such share. No unpai 
dividend or interest shall bear interest as against the Company. 


ACCOUNTS. 

35. The Directors shall cause true accounts to be kept 

(a) of the assets and liabilities of the Company; and 

(b) of all sums of money received and expended by the Company an t e 
matters in respect of which such receipts and expenditures ta e p • 

The books of account shall be kept at the Registered Office and shall always be 
open to the inspection of the Directors. . 

36. The Directors shall from time to time determine whether in any particu^a ^ at 

or cases or generally and to what extent and at what times an p f t u cm shall 

conditions or regulations the accounts and books of the ^ Director) shall have 

be open to the inspection of members and no member (not being a‘Director^ *aHlwve 

any right of inspecting any account or book or document off the j Company «cept 

conferred by statute or authorised by the Directors or by a resolution of the Lompa y 

in general meeting. 

AUDIT. 

and K 7 ' ° nCC at lea8t in CVCry yCar thC aCC ° U d t b^one C o?n^reauditor or auditors, 
and the correctness of the balance-sheet ascertained by until the 

38. The Directors shall appoint the first auditor who will hold office until 

nrst ordinary general meeting. , ^ c B11 .. fnr 

39. The Directors may fill up any casual vacancy in c J ° c * nmDanv in general 

40. The remuneration of the auditor shall b ® J b/rfie Directors may be 

Meeting except that remuneration of any auditor appo 
“xcd by th “ 

144 


Directors* 
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INDEMNITY. 

41. The Governing Director, Directors, Auditors, Secretary and other officers for 
the time being of the Company and any trustees for the time being acting in relation to 
any of the affairs of the Company and their heirs, executors and administrators respec¬ 
tively shall be indemnified out of the assets of the Company from and against all suits, 
proceedings, costs, charges, losses, damages and expenses which they or any of them 
shall or may incur or sustain by reason of any act done or omitted in or about the 
execution of their duty in their respective offices or trusts except such (if any) as they 
shall incur or sustain by or through their own wilful neglect or default respectively 
and no such officer or trustee shall be answerable for the acts, receipts, neglects or 
defaults of any other officer or trustee or for joining in any receipts for the sake of con¬ 
formity or for the solvency or honesty of any bankers or other persons with whom any 
money or effects belonging to the Company may be lodged or deposited for safe custody 
or for any insufficiency or deficiency of any security upon which any moneys of the Com¬ 
pany shall be invested or for any other loss or damage due to any such cause as aforesaid 
or which may happen in or about the execution of his office or trust unless the same 
shall happen through the wilful neglect or default of such officer or trustee. 

WINDING UP. 

42. If the Company shall be wound up the surplus assets.shall (subject to any 
rights attached to any special class of shares forming part of the capital for the time 
being of the Company) be applied first in re-payment of the capital paid up on the 
ordinary shares, and the excess (if any) shall be distributed among the members holding 
ordinary shares in proportion to the number of ordinary shares held by them respectively 
at the commencement of the winding up. 

43. If the Company shall be wound up the liquidators may, with the sanction of 

an Extraordinary Resolution, divide among the contributories in specie any part of the 
assets of the company. 


Names, Addresses and Descriptions 

of Subscribers. 

Number of 
Shares taken by 
each Subscriber. 

Names, Addresses 
and Descriptions 
of Witnesses. 





Dated this day of 19 


FORM 66. 


Capital clauses of Companies having several classes of Shares. 


preference 
each. The saic 


R nitial capital th e company is Rs. , divided into 

nr e WnL K !h,r v ii e t Ch ’ an 1 j , ordinary shares of Rs. each. The saic 

? II i. e j 9 be entitled to be paid out of the profits of each year, in priorir 

dividends, a fixed dividend for that yeat at the rate of p. c. p. a. o. 

ordinary qW U P anc * shall be entitled to participate pari passu with th 

fixed dividpnrlQ 3 f ° surplus profits of each year which shall remain after paying th 

fnr wirier,, aforesaid for such year on the said preference shares and a like dividcn, 
shall hf* j°- n c . ca P lta l P a *d upon the ordinary shares, and such preference share 

priority to the other shares? 8 *° " ** Capital Paid Up theleon t0 be paid ° ff *’ 


FORM 67* 

II 
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(1) The holders of the said preference shares shall be entitled to a fixed cumulative 
preferential dividend at the rate of p. c. p. a. on the capital for the time being paid 
up on the said preference shares respectively, and to half the surplus profits, which in 
respect of each year it shall from time to time be determined to distribute, remaining 
after paying or providing for the payment of the dividend for such year at the rate 
of p. c. p. a. on the capital for the time being paid up on the ordinary shares. 

(2) The holders of the said preference shares shall in a winding up have priority 
as to return of capital [and payment off of arrears of the said preferential dividend 
whether declared or not up to the commencement of the winding up] over all other 
shares in the capital for the time being of the company, but shall not have any further 
right to participate in the profits or assets. 

(3) The rights hereby attached to the preference share may be varied in accord¬ 

ance with clause of the accompanying articles of association, but not otherwise, and 
that clause and also clauses and of the said articles shall be deemed to be 

incorporated herein and have effect accordingly. 


FORM 68. 


Ill 

The capital of the company is Rs. divided into preference shares of Rs. 

each, ordinary shares of Rs. each and deferred shares of Rs. each. I he 

rights following shall be attached to the shares aforesaid inter se subject as hereinafter 
provided, that is to say :— 

(a) The said preference shares shall confer the right to a fixed cumulative prefe¬ 
rential dividend at the rate of p. c. p. a. on the capital for the time bei g 
paid up thereon respectively, and shall rank both as regards such dividend 
and as to capital in priority to all other shares in the original capital, but 
shall not confer any further right to participate in profits or assets. 

(b) Subject as aforesaid, the ordinary shares shall confer on the holders the right 

to a fixed cumulative dividend at the rate of p. c. p. a .onthe capital for the 
time being paid up thereon respectively, and shall ran g 

dividend and capital next after the said preference shares. 

(c) Subject as aforesaid, the said deferred shares shall confer the right to a xe 

cumulative dividend at the rate of u P* c * p : ~ reeards such divf- 

being paid up thereon respectively, and shall rank both as regards such divi 

dend and capital next after the ordinary shares. , 

(d) Subject as aforesaid, any profits which it may at a . n ^ t ^ e surplus assets, 

distribute amongst the members and in a " 1I ' d,n S Ze haif betwe^n Jhe 

after repayment of capital, shall be divided “*“ o on r e h ' ordinaTv shares 

holders of the ordinary shares aforesaid in propo among the holders of 

held by them respectively, and as to the other half among the Iloldetsot 

the deferred shares aforesaid in proportron to the deferred shares nem 
them respectively. , , f }n 

(e) Any shares issued as fully paid pursuant to the shall for the 

clause of the accompanying articles of association ( shall ^ ^ 

purposes of dividend be treated as having P 

incorporation of the company. 9evcral c , a3ses of share, 

The rights for the time being attached tto 1e ® nne r mentioned in clause 

respectively may be varied or dealt with m t a ut not otherwise, and that 
of the accompanying articles of assodat o ^ decmed to he incor- 

clause and also clauses or tne * 

porated herein and have effect accordingly. 

shares may be issued with any 
Upon any increase of capital any n f w .hereto but so that the rights and 
preferential or special rights or conditions attache - i regards each class except 

privileges mentioned above shall not be altered or modmea^ bc haif of the class 

by an agreement in writing made by some mem e f ^ clagg 

and ratified by the holders of at least two-thirds of the snares 


if) 
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FORM 69. 

IV 

(1) The capital of the company is Rs. , divided into preference shares of Rs. 

each, management shares of Rs. each, and ordinary shares of Rs. 

each, with power to divide the shares in any increased capital into several classes, and to 
attach thereto respectively any preferential, qualified, special or deferred rights, privileges 
or conditions. 

(2) The said management shares shall confer on the holders for the time being 
thereof respectively the right to management of the business and the control of the 
company, and they alone respectively shall be capable of being directors of the company. 

(3) Save as provided by clause of the accompanying articles of association in 

regard to the preference shares aforesaid, the shares in the capital for the time being, 
other than the management shares, shall not confer on the holders the right to attend or 
vote, either in person or by proxy, at any general meeting, or to have notice of such 
meeting, or to have any voice in the management of the business or control of the 
company or to interfere in such management or control, or to inspect the account 
books and documents of the company (except as by the law entitled) and such holders 
shall be bound by the accounts from time to time furnished by the directors and passed 
at a general meeting. 

(4) The said preference shares confer the right to a fixed cumulative preferential 

dividend at the rate of p. c. p. a. on the capital for the time being paid thereon 

respectively, and shall have preference as to dividend and capital over the said manage¬ 
ment shares and the ordinary shares and all other shares in the capital for the time 

being of the company, but shall not confer any further right to participate in the profits 
or assets. 

(5) The rights and privileges hereby attached to the management shares shall not 

be altered ; they are fundamental. The rights and privileges attached to the said 
preference shares, and to any shares hereafter created with preferential or special rights 
attached thereto, shall not be alterable otherwise than pursuant to the provisions 
contained in clause or of the articles of association which clauses shall, 

as regards such shares, be deemed to be incorporated herein. 


FORM 70. 

v 

n mn he of ^ company i? Rs. 10,00,000 divided into 9,800 ordinary shares of 

Rs. 100 and 200 founders shares of Rs. 100 each. The rights following shall be attached 
to the shares aforesaid inter se, that is to say,— 

, e holders of the founders’ shares shall be entitled in proportion to the 

founders shares held by them respectively, first to five per cent, of the net profits which 
in each year it shall be determined to distribute by way of dividend, and secondly to 
five per cent, of the surplus assets of the company which in winding up shall remain 
after paying off the whole of the paid up capital. 

(2) Subject as aforesaid the holders of the ordinary shares shall be entitled to 
sue dividends as it shall be determined to be declared each year out of the remaining 
net profits and to the remaining surplus assets of the company after repayment of 


The holders of the founders’ shares shall, in respect thereof be collectively 
entitled to as many votes as the holders of all the other shares for the time being 
issued shall be entitled to in respect of such other shares and each of the founders’ shares 
shall confer on the holder thereof a rateable proportion of such votes. 


FORM 71. 

Power of Attorney from the Company to Manager for general management. 

ion Y a ^ Te A 9 t • . limited was incorporated under the Indian Companies Act, 

i. i om P-Y Limited by Shares: And whereas the Company is desirous of 
making the appointment as is hereinafter contained. Now these presents witness 

That the Company hereby appoints Mr. of the Attorney of the 

ompany, to carry on and manage the business of the Company and in the name and on 
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behalf of the Company to do all such acts and things, and to execute all such deeds and- 
instruments, as in the opinion of the said Attorney, may be necessary or convenient for 
carrying on and transacting the business of the Company. And it is hereby expressly 
declared that, without prejudice to the general powers herein-before contained, the said 
Attorney shall have power in the name and on behalf of the Company to do all or any 
of the following things. 

1. To work, manage, develop and turn to account all the properties of the 
Company. 

2. To receive, accept transfer of, demand, sue for, enforce payment of and give 
receipts and discharges for, all moneys, debts, securities, stocks, shares, dividend, interest 
and other property now due or belonging, or which may hereafter become due or belong, 
to the Company whether solely or jointly, with any other company or person. 

3. Subject to the consent of the Directors to enter into, make, sign, acknowledge, 
perfect and do all contracts, conveyances, leases, mortgages, transfers, surrenders, 
releases, agreements, instruments, acts and things in relation to the business of the 
Company. 

4. .To commence, prosecute, defend, compound and abandon all action, suits, 
claims, demands and proceedings in regard to the property and business of the Company. 

5. To compound, adjust, settle, compromise or submit to arbitration any claims, 
disputes and matters that may arise in connection with the business of the Company. 

6. To draw, accept, endorse and negotiate on behalf of the Company all such 
bills of exchange, promissory notes, hundis, cheques, drafts, Government promissory 
notes and other Government securities and other instruments as may be necessary, 
proper or expedient for the carrying on of the Company’s business. 

7. Subject to the consent of the Directors to operate any banking account opened 
in the name of the Company and to open and operate any fresh banking account in the 
Company’s name. 

8. To vote at the meeting of any other company and to act as the proxy or 
representative of the Company in respect of any shares of a Company. 

9. To appoint or employ on salary, commission or otherwise clerks, officers, peons, 
servants, agents or other persons, from time to time and dismiss or discharge any such 
persons. 

10. To make investment of the Company’s money or funds in such securities as 
may be approved by the Directors. 

Given under the common seal of the Company this day of 19 


Directors. 



FORM 72. 

Notice of Consent to take the name of an Existing Company. 

To THE Registrar of Joint Stock Companies. 


We, the undersigned, being* Limited, 

give you notice that the above-named Compa,ay is m the cong* "d 

hereby, pursuant to section 11, Sub-section 1, ot Ihe inaian f 


of 


ucLcuy, pursuant to section ±jl, -— . . - r Q p nmn qnv 

on behalf of the said Company, testify its Consent to the regis 

by the Name of Limited. 

Signatures. 

Secretary. 

Dated the day of 


19 


* (The “Liquidators” ot “two of the Directors” or “Secretary” "duly authorised 
at a General Meeting held on the “ ay ° 
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FORM 73. 

Notice of Situation of the Registered Office or any Change therein. 


Dated 

To The Registrar of Joint Stock Companies. 


Limited. 


72 of^ e i± Ve '^ amed Co T Pa 7ow er fby give9 y° u notice, in accordance with section 
situated at d C ° mPanieS ACt ’ 19 3 ’ that the Registered ° ffice of the Company is f 

Tnwn T ^ e N k m ° r • Name an v) of the Premises, together with the Street or Road, 
1 own & c ., should he given. This notice must be given within the time mentioned 
in s* iL\* 

Secretary. 

FORM 74. 

Appointing Directors by the subscribers to the memorandum of association. 

Limited. 

associadon t of%hT^ 8i ! ned *77 (a ma i° rit Y of) the subscribers to the memorandum of 
nf ?h rwd; f above-named Company do hereby in pursuance of article 

to £ the firs? Dl^^1* I £p < ^ P,nT ^ aPP ° mt ^ f ° ll0Wing PerS ° nS 


Names. 


Addresses. 


Descriptions. 



Signatures of subscribers 


FORM 75. 

Notice of Board Meeting . 


To 


Sir, 


Registered office 
Dated 

Esq., Director. 


Limited. 


the 1 beg t0 day™ ^ ?" ec ‘° rs wil1 be held at 

of the business specified in the Agenda appended hereto. n °° n for the tran3action 

Your obedient servant 

Secretary. 


‘ now” here]! 616 ” 3 change in the situation of the Registered Office put the word 
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FORM 76. 

Register of Board Meetings. 


Date of 
meeting. 

Names of Directors attended. 

• 

Signature. 

Amount 
of fees. 

Date of 
payment. 

Remarks. 








FORM 77. 


Agenda of a Board Meeting. 

Limited. 

Agenda 
of 

Board Meeting on the day of 19 
To resolve that do take the chair. 

To receive the report that the company has been duly registered. 

To submit the Company’s seal for approval. 

To pass resolution as to the custody of the keys of the seal. 

To resolve that be appointed bankers of the Company. 

To „ „ „ auditors 

Secretary to the Company at a salary of Rs. 

)> H M ** 

per month. 

„ To resolve that the vendors’ agreement referred to in clause 
randum/Articles of association be adopted. 

9. To resolve that directors shall form a quorum for a Board Meeting. 

10. To consider the appointment of a sub-committee of the Board. 

11. To resolve in accordance with clause 

the business of passing transfers, sealing certificates and signing cheques for ordin y 
current expenses be delegated to a committee of 1 

12. To resolve that such committee be empowered to deal with all urgent matters. 

13. To resolve that the prospectus dated “ppHcadon for^hares 

of the Directors be issued forthwith, together with e 

14. To resolve that the common seal be affixed to certificates numbered to 

inclusive for ordinary/preference shares. , , 

r tn to be examined and passed. 

15. To submit transfers numbered to 


1 . 

2 . 

3 . 

4. 

5. 

6 . 

7. 

8 . 


of the Memo- 


FORM 78. 


Minutes of a Board Meeting. 

Limited. 

Meeting of the Board of Directors held at the registered office of the Company 
on the day of 19 

Present-Mr. in the chair. 

j:" ' Mr. 

||, Mr. 

Biliilgfe ' Mr. 


Directors. 
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The minutes for the board meeting held on were read and verified and 

ordered to be signed. 

Applications for shares were submitted and approved and it was 

Resolved—that the shares applied for be allotted, and the secretary be instructed to 
send to the applicants notices of allotments forthwith. 

The report of the managing director was read and the engagement of Mr. as a 

at a salary of Rs. per month was approved. 

A draft notice convening the statutory general meeting together with a draft 
statutory report was considered and with some alterations approved and the secretary 
was directed to comply with the requirements of section 77 of the Indian Companies 
Act, 1913 and convene the statutory meetings on at o'clock. 

Chairman. 


FORM 79. 

Specimens of resolutions of Board Meetings. 

( 1 ) 

Resolved—That the common seal, an impression of which is affixed to these 
minutes, be and is hereby adopted as the common seal of the Company. 


FORM 80. 

( 2 ) 

Resolved That an account be opened at the Bank, Limited in the name of 

the Company. 


That the said Bank be and is hereby authorized to pay to the debit of such account 
all cheques drawn upon the same and all bills, drafts &c., made payable at the said 

Secretar^for'di'e ^imebe?ngf tRC Directors *he Company and countersigned by the 


That a copy of this resolution signed by the Chairman and accompanied 

mens of the signatures of the Directors and Secretary, be forwarded to the Bank. 



sped- 


FORM 81. 


(3) 

favour of°MMSH That ^and tb f the C c 0mpan I be , affixed to the power of attorney in 
favour ot Messrs. and the certificate of authentication be obtained thereto. 


FORM 82. 

( 4 ) 

Re a S nH V f d_T l ha - an , Extr ?°rdinary General Meeting of the Company be held on 
capita, bylhe^r ^ °< ^ Company's 


FORM 83. 


Affixing Common Seal to a document. 

day of 


The Seal of the Company was affixed hereto this 
presence of 


Director. 

Secretary. 


19 in the 
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FORM 84. 

Register of Documents sealed. 


Serial 1 
No. 1 

Documents Sealed. 

Date of Re¬ 
solution or 
Order to 
Seal. 

Date of 
Sealing. 

In whose Presence. 

Remarks. 



| 

■ 





FORM 85. 

Underwriting Application. 

Limited. 

Proposed issue of shares of Rs. each, payable as follows : 

To the Directors. 

Gentlemen, 

I request you to admit me as an underwriter at a commission of per cent, of 

of the above shares or any less number you think fit, and upon the terms set tortn in e 
within conditions. Be so good as to notify to me your acceptance hereof. 

Date Your9 &c ‘ 

Usual signature 
Name in full 
Occupation 

\ 

Address 

I hereby acknowledge notice of your acceptance of the above for 
Conditions referred to above :— - 

1. Applications are to be in the form accompanying or referred t° in theprospect 
relating to the above issue as finally settled and filed with the Regis 

2. Within days of the issuing of the prospectus each ^e^accom- 

the number of shares underwritten by him and every such app 1C ^ reau t re d deposit on 
panied by a cheque in favour of the bankers of the Company for the required depos 

such shares. , , , 

3. The public subscriptions of the shares received Amounts under- 

_i• f . _ __m nrnoortion to cne 


shares. 


mu suDscriptions r 

mblic subscriptions. . . . t ^ e rate Q f 

4. Each underwriter is to be paid by the . com P^Y,* ^uclTcommission to be paid 

ts. per cent, on the amount underwritten by h , nce business, 

vithin days after the company becomes entitled ^ t ^ c ga j j 

5. The underwriters are to be relieved altogether unless at east 

'hares are underwritten before the prospectus is published. ^ either directly or 

6. No underwriter is to effect any sale of shares in thefj^fnt of shares has taken 
Indirectly, until (at least one month) after the first general allotment 

PlftCe * A ithin weeks 

7. Any allotment to an underwriter as such musj^-twriter? 

" om the date of his application for admission as an und 

9 

Sir, o/^mit vou as an underwriter 

With reference to your request of the udon'of upon thc footi ° g 

oj ; shares in the above Company, at a commission or 

# HPiect to the conditions therein referred to. Yours &c. 


145 
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FORM 86. 


Underwriting letter. 

Capital Rs. divided into shares of Rs. 

To the Directors. 


Limited. 

each. 


Gentlemen, 

With reference to the prospectus of the above Company, and in consideration of 
your agreeing to pay me/us a commission of per cent, on the nominal value of 

the shares of the Company in cash/fully paid shares of the Company, 1/we hereby 
undertake to subscribe or find responsible subscribers, within days from the 

issue of the said prospectus, and on the terms therein stated for shares of Rs. 

each of the capital of the Company or such less number as you may accept this 
undertaking for, and to pay the instalments on the dates specified in the said prospectus, 
and I/we herewith hand you an application for the said shares together with a cheque 
for Rs. being a deposit of Rs. per share. 

I/we shall receive the said commission upon the amount guaranteed by me/us and 
accepted by you as above-mentioned within days after the Company shall have 

become entitled to commence business. 

This underwriting letter is irrevocable provided that shares are under¬ 

written or applied for prior to the public advertisement of the said prospectus. 

Dated the 



Usual signature 
Name (in full) 
Occupation 
Address 


Sir, 

With reference to your underwriting proposal of the of the Company 

hereby accepts the same for shares and acknowledges receipt of the cheque for 

Rs. being the deposit thereon. 

Dated ^ Directors. 

1 acknowledge notice of your acceptance of the above proposal for shares. 

Signature of 
Underwriter. 


FORM 87. 

Sub-Underwriting Letter. 


divided into 


shares of Rs. 


Limited. 

each. 


of 


Capital Rs. 

To 
Dear Sir, 

Understanding that you have, for a commission to be paid by the above Company, 
underwritten of the above shares I hereby propose to sub-under write of 

these shares and send herewith an application for the same together with a cheque for 
Ks. as deposit of Rs. per share. 


Registra^of 9 Compfni ? es * t0 ^ ° n ^ teTm9 ° f the Com P an Y’ 8 Prospectus filed with the 


If the said 
to the public within 


shares in the Company’s capital shall be applied for and_[ allotted 
days after, the issue of the said prospectus l am not to be 
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allotted any shares in respect of any application, but if the whole of the said shares 
shall not be applied for and allotted within the aforesaid period, all applications made by 
the public on which allotments are made are to be applied in relief to the sub-under¬ 
writers including myself, reteably in proportion to the amount of the shares sub-under- 
written by them respectively. 

All applications initialled by me and approved by you sent in by me, to the Com¬ 
pany prior to the end of the above-mentioned period after the issue of the prospectus 
are to be applied in further relief of my obligation to subscribe hereunder. 

You are within days after you shall have been paid your underwriting 

commission by the Company, to pay me a commission of per cent, in cash on the 

nominal amount of shares sub-underwritten by me, such commission to be paid whether 
I am required to accept any allotment of shares or not, but in case any allotment is made 
to me you may apply so much of the commission payable to me as may be required for 
payment of the allotment money. 

Usual Signature 
Name (in full) 

Dated the Occupation 

Address 


*FORM 88* 

^Skeleton prospectus offering shares for subscription) 

A copy of this prospectus has been filed with the Registrar of Joint 

Stock Companies. 

PROSPECTUS OF 

Limited. 

(Incorporated under the Indian Companies Act , 1913 *94 1 )' 

Authorised Capital ••• 

Divided into shares of Rs. each. 

Issue of shares of which shares will be issued as fully paid up to^the 

Vendors and shares are offered to the public for subscription payable as o. 

Rs. on application. [This must not be less than 5 p. c. of the amount of a share]. 

Rs. on allotment and the balance as and when required in calls of not more 

that Rs. , 

per share at intervals of not less than months. 

directors. 

(blames, descriptions and addresses are to be given). lMerchant ] 

[Engineer] 
or 

of 

of 

BANKERS. 

(Names and addresses). 

auditors. 

(Names and addresses)• 

managing agents. 

f Names and addresses)• 

Secretary (Name, occupationWaddre^ 


Mr. 

Mr. 

Mr. 

Mr. 


-- ZZToi 1 • n,aU company 

_1 A *222dv With all the provision* 


k * This form gives a bare ^ pJc^hould^ipW with 

issuing ordinary shares only. The ru p 
of the amended s. 93 of the Act. 
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REGISTERED OFFICE. 


OBJECTS. 

This Company has been formed generally for the purpose of mining, manufactur¬ 
ing and dealing in asbestos and asbestors goods and for the other purposes specified in 
the Memorandum of Association and particularly for the purpose of acquiring as a 
going concern the asbestos manufacturing and export business carried on by Messrs, 
of 

The properties in which the Company has acquired leasehold mining rights are as 
follows :— 

The above properties have been inspected and reported upon by Mr. , a 

mining engineer, and the above statements are based on his reports which are open to 
inspection at the office of the Company. 

The Company has also acquired the goodwill of the said business of Messrs. and 
the benefit of all pending contracts for the sale of asbestos and all the plant, machinery, 
tools, fixtures, furniture, bungalows, godowns, and buildings connected with the .said 
business and mines. The pending contracts taken over by the Company amount to 

about Rs. , and the profits derived from the same will be for the benefit of 

the Company. 

The properties have been worked during the last few years by the Vendors and 
excellent results have been obtained. They have established good connections in Europe 
and America for disposal of their asbestos and the volume of their business may be 
gauged from the fact that in 19 their total export and local sales were Rs. 

and in 19 Rs. 

The mines, mining rights, business, and other assets above mentioned are being 
acquired by the Company for a total sum Rs. of which only Rs. is being 

paid in cash and the balance of Rs. . is being satisfied by the issue to the Vendors 
or their nominees of fully paid up shares. The proportion of the purchase money 
attributabie to goodwill is R s . . As regards Rs. part of the purchase price 

which is being satisfied in shares, the Vendors have agreed that they will hold such 
8 dunng tbei y hves subject to the provision that after 5 years from the incorporation 
of the Company they may sell half thereof with the written consent of the Company. 

Uses of asbestos [Here state important uses]. 

Prospects -[Here show by statistics &c., that the Company can reasonably expect 
to make substantial profits in the business]. 

^ e " r9 ' tbe Managing Agents of the Company, are 

Compan y is taking over a well established and profitable going concern it 
should be in a position to pay a substantial dividend in the near future. 

is Qualificat i° n ’ Remuneration, etc.—The qualification of a Director 

the Company shares ° f n ° minal Valu of Rs ' in the capital of 

missicyn h nf remunerati01 !h 0f a Direc f or is J* 9 - for each meeting attended, a Corn- 

debentures or m 6 net , ^yearly profits of the Company after deducting interest on 

tion or other snerinl oneys b° rr °wed but before placing anything to reserve, deprecia- 
ManaeL A«n£ inH ^ k efo . re d f du «ing the commission payable to the 
as they may determine. SUCh COmmi991on 19 to be divided among the Directors equally or 

in any 1 contract ^ 8 to t fh/ e a mU ^ eratl ° n e r tc *~'t bIere state provision in the articles or 
payable to them (see s. 87 Q] pp01ntment of the managing agents and the remuneration 

[It the issue of shares is under-written, comply with s. 93 (1) (ee). 

may proceec^to n l in L imu 1 m subscription on which the Directors 

[see s. 101]. 13 ° tbe shares offered to the public for subscription 

Company ^— Ct8 * f°N° w ing contracts have been or will be adopted by the 

par^and 601 ^ ate ^ D and made between of the first 

1st rviw * i, , '“'£*» °f tbe 2nd part whereby the parties of the 

in the lands rJ^rr V*° t0 the Compan y th eir business and their rights 
in the lands referred to above in consideration of the sum of Rs. 
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which is to be satisfied as to Rs. in cash and as to Rs. by 

the issue to the Vendors of ordinary shares of Rs. each credited as 

fully paid up. 

The following contract will be entered into by the Company :— 

An Agreement between the Company and Messrs. Co., whereby the 

latter are appointed Managing Agents of the Company for a term of 20 years 
(unless they previously resign the office) on a remuneration of a commission of 
10% on the net yearly profits of the Company after deducting interest on deben¬ 
tures or other loans but before taking anything to reserve, depreciation or other 
special accounts, and in the case of absence or inadequacy of profits a minimum 
payment of Rs. per month together with an office allowance of Rs. per 

month. 


[Here comply with s. 93 (1) (ft)]. 

Preliminary Expenses.—The preliminary expenses in connection with the for¬ 
mation of the Company will be paid by the Company and are estimated to amount to 
not more than Rs. 

Miscellaneous.—No .promotion money is being paid by the Company but the 
articles provide for the payment of underwriting commission not exceeding 


per cent. 

Mr. one of the Directors, is interested in the promotion of the Company as 

being a partner in the firm of Messrs. &. Co., the Managing Agents of the 

Company. [Here comply with s. 93 (1) (n)]. 

Copies of the Memorandum and Articles of Association of the Company and of the 
Agreements above mentioned may be inspected at the office of the Company during the 
usual business hours. 

A copy of the Memorandum of Association is anueexed to and forms part of 3his 


Prorpectus. 

Application for Shares. Application for shares should be made on the ac- 
companying form and sent to any one of the following Banks : 

Or to the Managing Agents Messrs. St Co., at together with Rs. 

per share the amount payable on application. 

If no allotment is made the deposit will be returned in full. If the 
shares allotted is less than the number applied for, the surplus depos 
in reduction of the amount payable on allotment. 

Failure to pay any future instalment on the shares allotted when due may render 
all previous payments liable to forfeiture. 

Brokerage will be paid at the rate of % for all applications made through 
Brokers. [Here comply with s. 93 (1) (h)]. 

Copies of this Prospectus and forms of application for shares may be obtained from 
the Company’s Managing Agents. 

Dated this day of 19 . 

[Here give the names of Directors who have signed this prospectus]. 

[A copy of the memorandum of association should be attache to t e prosp ^ 
see a. 93(1) (a), and the form of application for shares should also be given , 

amended s. 96]. 


FORM 89. 


APPLICATION FOR SHARES. 

(When deposit money is paid direct to the Company.) 

Limited. 


To the Directors of 

Gentlemen, 

•. I hereby request you to allot to me 

each in the above-named Company 
any smaller number you may allot to me, subject 


Shares of 

»nd I agree to accept such Shar- , or 
; the provisions of the Memorandum 
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and Articles of Association. I send herewith the sum of Rs. by cheque/postal 

money order being a deposit of Rs. per Share, and I agree to pay the balance 

as and when it may be called up, and I authorize you to place my name on the Register 
of Members in respect of the Shares so allotted. 

Usual signature 

Name (in full ) 

Address 

Occupation 


Dated the 




Limited 


Received this 
from Mr. 
the Sum of 
being a deposit of Rs, 
Shares of Rs. 

Rs. 


RECEIPT FOR AMOUNT PAID ON APPLICATION. 

( To be retained by the Applicant. ) 

day of 

Rupees 

per Share payable on Application for 
each in the above-named Company. 

For 


19 


FORM 90. 

APPLICATION FOR SHARES. 

(When deposit money is paid to the Company’s Bankers ). 

To the Directors of Limited 

Gentlemen, 

Having paid to the Company’s Bankers Limited the sum of Rs. 

being a deposit of Rs. per share on ordinary/preference shares in the 

above-named Company, I request you to allot to me that number of shares upon the 
terms of the Company s prospectus dated and I hereby agree to accept the same 

°V“ y jailer number of shares that may be allotted to me, and pay the balance as and 

mv rain may be due as provided by the said prospectus; and I authorize you to place 
my name on the Register of Members in respect of the shares so allotted. 

Usual signature 

Name (in full) 

Address 

Occupation 

Dated 


Limited. 


Banker’s Receipt (to be retained by the Applicant). 


Received this day of 

of Rs. being a deposit of Rs. 

named Company. 



19 . 

per share upon 


from Mr. the sum 

shares in the above' 


For 


Bank. 
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FORM 91. 

(Letter o/ regret.) 


Limited. 


19 


Sit (or Madam), 

With reference to your application for shares in the above-named Company, 

I regret to say that, owing to the large subscription for the same, the Directors have been 
unable to make any allotment to you. I enclose herewith a cheque on the Company’s 
Bankers for Rs. , the amount of the deposit paid by you. 

Yours faithfully, 

Secretary. 


Limited 


To The 

Pay to the Order of 
the sum of Rs. 

application for shares of the Company not allotted. 



19 

Bank Limited. 


the amount of deposit paid on 



Signature of Payee. 


Secretary. 






FORM 92. 

Letter of Allotment of Ordinary shares. 
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FORM 93. 


Letter of Allotment of Preference Shares. 


Limited. 


Issue of Preference Shares of Rs. each. 

Letter of Allotment 

No. Dated. 

To Esq- 

Dear Sir/Madam, , , 

Pursuant to your application for Preference Shares in the above-named 

Company, I beg to inform you that the Directors have allotted to you such shares 

of Rs. each, and I have to request that you will be good enough, on or before the 

day of 19 to pay the sum of Rs. being the amount 

of Rs. per share payable on allotment of the said shares. The balance Rs. 

will be payable by instalments as follows: 

[ Here set out the instalments. ] 

This letter of allotment and the receipt are to be exchanged for your Share Certi¬ 


ficate which will be ready shortly 


Secretary. 


being the amount payable 


i* •«••«••*<••••• 


Receipt. 

Received of Esq. the sum of Rupees 

on allotment of the above-mentioned shares. 

Rs. 

l This portion to be retained by the Bankers or Secretary. ] 

No. . 

To Limited l Company or Bank J. , . 

Herewith I beg to send you the sum of Rs. (Rupees ) eing 

payable on allotment of shares in Limi e 

R s . Name of Allottee 

Address 


FORM 94. 

Letter of Allotment of fully paid up Shares. 

Dated 


Limited. 


Deat Accordance with the Agreement dated made betweenyour.elf and the 

above Company the Directors have by a resolution P a ® s ®, numbered to 

allotted to you fully paid up shares of this Company numbered 

inclusive. , , . * 

Please communicate your acceptance to the undersig^ faithfully, 

ITo be exchanged for share certificate!. Secretary. 


FORM 95. 

Notice that Share Certificate is ready. 


Limited. 


Dated 


Sir, „ c ^-Ji«!»rv/nreference shares in this 

I am to inform you that the Certificates for ^ delivered to y0 u or 

Company will be ready on or after to t hree in exchange for allotment 

your authorized agent between the hours of tw j the Certificate to you by 

letters and banker’s receipts. You may authorize me to seno 

post at your risk. Yours Slc. 
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N. B.~No transfer of this Stock ivill be registered unless this Certificate is 
surrendered. 
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FORM 98, 

Notice under sec. 102 Avoiding Allotment. 


Limited. 

To tkc Directors. 

Gentlemen, 

Take notice that I, the undersigned, do hereby avoid pursuant to Section 102 of the 
Indian Companies Act, 1913 the allotment of Shares in the capital of the Com* 

pany made to me by your allotment letter No. dated , and I request you 

tolremove my name from the Register of Members in respect of the said Shares. 

I further request you to pay me back Rs. paid by me in respect of the said 

Shares with interest at seven per cent, per annum as from the time of payment by me. 

I reserve my right to proceed against the Directors personally for compensation 
tor any loss or damage I have sustained for your contravention of the provisions of 
section 101 of the aforesaid Act. 

[ This notice should be sent within one month after the holding of 

the Statutory Meeting ; see S. 102 (1) ]. 


FORM 99. 

Advertisement as to lost Share Certificate . 




new cenifiratl 1 nf ^ been , 1 revived by the above-named Company for issuing to a 
certificate No tbe c ° m pany, upon the statement that the original 

that if within twn f 3 ed L 1 has been lost/destroyed. Notice is hereby given 

Aspect of the saTd o^n.l 0 ";-^ 6 date ber £° f no claim or representation is made in 

aforesaid^apiDlica'tior^ for new^hare'cerdficate?* 1 ' 01013 Wi “ de “ With ** 

Registered Office 
Date 


Secretary. 


FORM 100. 

Letter of Indemnity for issue of New Share Certificate. 

To the Directors of 

Gentlemen, T . . . 

TL « . , ’ Limited. 

The Original Certificate for Q v arM 

numbered to , _ _ Shares, 

Company or its Directors in resoecTof th^vfT™ ° f any claim bein 8 made on tbe 
or by reason of th<» ,-,m. P u °* * J aid ! 09t * mi8 * aid » or destroyed Certificate, 

ideS you a » I »,H®n! 1 " eafter J foUnd , to be in ex >stence, I hereby agree to 

brought or made aeainst the- < £ roceedm S 8 » claims, and demands which may be 

having issued such New Certificate. ° mpany and its Director8 in consequence of your 


Dated this 

Signature"of Shareholder 

Address 

Witness 


day of 


19 


1 
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FORM 102. 

Register of Calls. 


Call of Rs. per Share Call made on Payable on 


Serial 

Number. 

' Folio in 
Register of 
Members. 

Names of Members. 

No. of 
Share. 

Amount 

Due. 

Date of 
Payment. 

Remarks. 











FORM 103. 


Notice before forfeiture for non-payment of Call money. 


Limited. 


Dated 

Dear Sir, 

In my letter dated I gave you notice that at a 

meeting of the Directors held on a Call of Rs. 

was made on your Shares in the above-named Company. 

I am now instructed to inform you that the Directors ask you to pay the said sum 
°f Rs. on or before day of 19 . together 

with interest thereon at the rate of per cent, per annum from the 

day of 19 to the date of payment, and that in the 

event of non-payment of the said call and interest on or before day 

D at the Shares in respect of which such call was made will be liable to 

be forfeited. 

Esq. Yours faithfully 

Secretary. 







FORM 104. 

Application and Allotment Book. 
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FORM 107. 



Notice of the Statutory Meeting. 


Limited. 


Registered Office 

Dated 


Notice is hereby given 
the Statutory Meeting of the 
Registered Office as above on 

A copy of the Report 
hereto. 


that pursuant to S. 77 of the Indian Companies Act, 1913, 
Members of the above Company will be held at the 
the day of at O’clock in the -noon. 

required to be sent under the above section is annexed 

By order of the Board 



Secretary. 


FORM 108. 

Minutes of the Statutory Meeting. 

The first General or Statutory Meeting of the Company held at 
Present:— 

Directors. 


on 


Shareholders. 


seconded by Mr. 


Mr. 


On the motion of Mr. 
was voted to the chair. - 

The Statutory Report was with the consent of the Meeting taken as rea . 

The chairman directed the attention of the • }? remain^op 611 to their 

shareholders of the Company was placed on the table an 

inspection during the continuance of the meeting. f 

invi Action ?n a y matt^"* to” th^fo^n V 'of P r ‘company or arising 

OUt °Aft« ''.“swerinTt'he questions asked by some ofthe members a discussion^rose 

respecting the formation of the Company in which e J s . ' in .„ s to transact, the meeting 
took part; on the conclusion of which, as there was no business to transa 

closed with a vote of thanks to the chairman. 


P 


147 
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Share Warrant No. 


The 


Numbers of Shares 


Limited* 


Share Warrant to Bearer. 


This is to Certify that the Bearer of this Warrant is the Proprietor of 
Fully Paid Shares of Rupees each, numbered as above, in the Capital 

The , Limited, subject to the Memorandum 

and Articles of Association of the Company for the time being and the Conditions 
endorsed hereon. 


Given under the Common Seal of the Company this 


day of 


Directors. 


Warrant No. 


Voucher for fresh supply of Coupons for Share Warrant to Bearer. 

The Bearer of the above Warrant will receive in exchange for this Voucher a 
fresh supply of Coupons when those below have all fallen due. 




The 


Limited. The 




Limited. The 


Limited 


Warrant No. 6 . 

Dividend Coupon on 
Shares. Payable according 
to Advertisement to be 
issued by the Company. 


The 


Limited. 


Warrant No. 5 . 

Dividend Coupon on 
Shares. Payable according 
to Advertisement to be 
issued by the Company. 


The 


Limited. 


Warrant No. 4 . 

Dividend Coupon on 
Shares. Payable according 
to Advertisement to be 
issued by the Company. 

The Limited. 


Warrant No. 3 . 

Dividend Coupon on 
Shares. Payable according 
to Advertisement to be 
issued by the Company. 


Warrant No. 2 . 

Dividend Coupon on 
Shares. Payable according 
to Advertisement to be 
issued by the Company. 


Warrant No. 1 . 

Dividend Coupon on 
Shares. Payable according 
to Advertisemet to be 
issued by the Company. 
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FORM 110. 


Notice of Consolidation of Share Capital. 


Limited. 

To the Registrar of Companies, 

Limited hereby gives you notice pursuant to S. 51 of the Indian Companies 
Act, 1913 that the 2,000 Ordinary Shares of Rs. 50 each of this Company numbered to 
have been consolidated into 1,000 Ordinary Shares of Rs. 100 each numbered to 
Dated 

(Signature) 

Secretary. 


FORM 111. 

Notice of Conversion of Share-Capital into Stock. 

Limited. 

To the Registrar of Companies, 0 , , T ~ _. 

Limited hereby gives you notice pursuant to S. 51 of the Indian Companies 

Act, 1913 that 5,000 Ordinary Shares of this Company of Rs. 10 each numbered to 

have been converted into Rs. 50,000 Stock. 

Date 


(Signature) 


Secretary. 

f 


FORM 112. 

Notice of Increase of Share Capital 


Limited. 


T ° the you notice putsuant to S 53 of the Indian Co.paniej 

Act, 1913 that by *resolution of the Company dated beyond 

of the Company has been increased by the addition thereto of t 
the registered capital of Rs. 


Number of Shares. 

& 

Class of shares. 

Nominal Amount 
of each Share. 

Conditions on 
which issued. 






Dated 


(Signature) 

Secretary. 



* Here state—ordinary, extraordinary or s 


pecial. 
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FORM 113. 

}Notice of Increase in Number of Members. 

Limited. 

To the Registrar of Companies, 

Limited hereby gives you notice pursuant to b. 53 of the Indian 
Companies Act, 1913 that by resolution of the Company dated 

the number of members in the Company has been increased by the addition of 
members beyond the present registered number of members. 

Dated 

(Signature) 

Secretary. 


FORM 114. 


Instrument of Transfer of Shares. 


Transfer No. 


I/We 

of 

in consideration of the sum of Rupees, 
paid to me/us by 
of 

(hereinafter called “the said Transferee 
transfer to the said Transferee 

each, Rs. 


”), do hereby bargain, sell, assign, and 

Shares of 

paid up, numbered 


to inclusive 

in the Limited. 

To hold unto the said Transferee, his/her Executors, Administrators, and Assigns, 
subject to the several conditions on which he/she held the same at the time of the 
execution hereof; and , the said Transferee , do hereby agree to accept and take 
the said bhares subject to the conditions aforesaid. 

As witness our Hands this day of 19 . 


Signed, by the above-named 

in the presence of 

2 2 C Signature 
In 5 Address 
s’S t Occupation 


Signature of Transferee 


Signed by the above-named 

in the presence of 


la 

ra 


Signature 

Address 

Occupation 


Signature of Transferor. 
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FORM 119. 


Application by Executors or Administrators of a deceased Shareholder 

to be registered in place of the latter. 


Limited. 

To the Directors. 

Gentlemen, 

We the undersigned being the executors of the last will'(or administrators 
of the estate) of deceased of which probate (or letters of administration) 

was/were duly granted to us on the day of 19 hereby 

request you to register us as members of the above Company in respect of the shares 
numbered to inclusive now standing in the name of the aforesaid 

deceased in the register of members of the above Company. 

Dated 


Address 


Signature. 


FORM 120. 

0 

Notice of the Ordinary General Meeting. 


Limited. 


Registered Office 

... . , , Dated 

Notice is hereby given that the Ordinary General Meeting of the Members of the 
above Company will be held at on the day of at ' 

O clock in the -noon, for the following purposes :— 

Profit ^ ^ ^ aUdi " d ^ •»* 

To sanction the declaration of a Dividend ; 

To elect Directors in place of Messrs. Directors retiring by rotation; 

To elect Auditors for the year ending 19 . 

To transact the other ordinary business of the Company. 

_ By order of the Board 

To 


19 


N. B. 


The transfer books of the Company will be closed from the 
both days inclusive* 


Secretary, 
to the 


FORM 121. 

Meeting with the 
Chairman s or Secretary's notes. 



Agenda of Ordinary General Meeting of the Company held on 
at the Company’s registered office. 

Present:— 




day of 


1. A. B. 

2. C. D. by his proxy E. F. of &C 

l Pg H - (C (Di™ctor) f the Board ° f Direct ™> 

5. K. L. (Secretary) 

&c. & c . 


&c. 
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Read notice convening the meeting. 

Submit Directors* Report &. Audited 
Balance-sheet &.c. for the year ended 

Move Resolution declaring dividend. 


Propose Mr. and Mr. 

be re-elected Directors. 

Move Resolution re-appointing the 
Auditors. 


Members. 

Mr. took the chair. 

Read by Secretary. 

On motion of Chairman seconded by Mr. 
Approved &. adopted. 

Moved by Mr. seconded by Mr. 

Resolution declaring dividend at per 
cent. Carried unanimously. 

Moved by Mr. seconded by Mr. 

Resolution carried by majority. 

Moved by Mr. seconded by Mr. 

Resolution carried unanimously'. 

Initial of Chairman. 
„ „ Secretary. 


The 


at 


O’clock in the 
Present:— Mr. 


FORM 122. 

Minutes of an Ordinary General Meeting. 

Limited 

Ordinary General Meeting of the Company held at 
*- -noon. 


on 




Mr. 




On the motion of Mr. 
the chair. 


seconded by Mr. 


Directors. 


Shareholders. 


Mr. 


was voted to 


The Notice convening the meeting and the^Low AMOunfwere'taken as read. 

The chairman invited questions arising out of the Directors’ Report and the audited 

balance-sheet, which were answered by the ch«rman. ^ w## unanimously 

On the motion of the chairman seconded hy ^ 

Resolved—that the Report and the Accounts for tc y ^ ar rove d and adopted. 

- audited and certiBed by the Company . Auditors, 

On the motion of the chairman seconde y ' , n their Report viz., 

Resolved—that the dividends recommended by theU^ ^ the or dinary shares be 
per cent, on the preference shares and P mem bers whose names appeared on 

declared and that the dividends be paid to 'J^/^books on 19 

the Register of Members at the date of the closing of the boo^ ^ 

On the motion of Mr. seconded by r. ctQT9 reti ring by rotation, be 

Resolved—that Mr. and Mr. 

re-elected. . it was unanimously 

On the motion of Mr. seconded by Mr. Company for the year 

Resolved—that Messrs. be re-elected Auditor, of 

ending 19 at a remuneration of an d the board. 

The meeting then terminated with a vote of thanks to ch . lrn) .n. 
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FORM 123. 

Dividend Notice and Warrant. 


Limited. 





No. 



i § 


Si 


TJ 

<L) 

c 

•w* 

a 

4-> 

<0 


CJ 

S 

O 

-w 

</> 


V 

V 

s 

(S) 


C3 

<U 

»- 

D 

03 

C 

on 

•*-< 

in 



*-> 

c 

as 



Sir, 

Pursuant to the Resolution passed at the Board Meeting held on the 
I have the pleasure to forward you a Dividend Warrant, being Dividend at the 
rate of per cent, (per Share) for the Year ended the last, payable 

on and after the 

Dividend on Shares Rs. As. P. 

of each 

Less Income Tax at in the Rupee 


I hereby certify that the amount stated herein has been deducted for Income 
Tax, and will be duly paid by me to the Central Government. 

Your obedient Servant, 



jd 

H 


Secretary. 


Limited. 

Warrant for Dividend for the Year ended 19 

No. 

To Bank Limited. 

Pay to the Order of 
the Sum of 

Rs. ^ 

_ , f Directors. 

Payee s Signature j 

Secretary. 

This Draft must be signed by the payee and presented within two months from date. 


FORM 124. 

Dividend Warrant with Income-Tax Certificate. 

Limited, 


Registered Office. 
Dated 


Warrant for Rs. {Rupees 

(Rupees ) per share for the year/half 

the year ending on the day of 


), being dividend at the rate of Rs. 
year the period from to during 
19 , free of income-tax on shares 
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in this Company, registered during the said period on (Date) in the name 

of . This dividend was declared at the ordinary general meeting held on the 

day of 19 

I/We hereby certify that income-tax on the entire/such part as is liable to be 
charged to Indian Income-tax of the profits and gains of the Company, of which this 
dividend forms a part, has been, or will be, duly paid by me/us to the Central 

Government. 

Signature 

Office 

(To be signed by the claimant). 

I hereby certify that the dividend above mentioned relates to shares which were my 
own property at the time when the dividend was declared during the period from 
to on (Date) and were in the possession of 

Signature 

Date 


FORM 125. 

Income-tax Certificate for paying Interest on Debentures. 

T 


Registered Office 


To 


(owner of security) 


l/We u hereb° y f certifv that R, being j-otne-tax at f the of ^ P« 

rupee has been deducted from Rs. j-ufnmres Nos. of Rs. each 

per cent, per annum due t °. h n or w i\\ within the prescribed period, 

of the above-named Company and that it has been or win, wit 

be paid by me/us to the Central Government at 

Principal Officer of the Company. 


% 


(To be signed by the claimant) 

. . t, as above specified has been 

I hereby declare that the securities 0 ^ n w J 1 h l ^ h D0 1 3 n g t e e s3 f on G f at the tlme 

received, were my own property and were i P 
when income-tax was deducted. 

Signature 


_ a. ~ \ 


* In the case of bearer debentures or bond ^ ^^fhena'Jwand address of the real 
only be given if the recipient of the int ^ r est 

owner of the security at the time of receiving - '■%**. 

t The date on which interest is payable. 


FORM 126 

Dividend Book. 
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FORM 127. 

Notice of an Extraordinary General Meeting. 

Limited. 

Registered Office 
Dated • 

Notice is hereby given that an Extraordinary General Meeting of the Members of 
the above Company will be held at on the day of 

at O’clock, for the purpose of considering, and if thought fit passing, the 

following Resolutions, either with or without modification. 

1. “That 

2. “That 

By order of the Board 

/ 

, Secretary. 


To 

N. B. If you are unable to attend the Meeting personally, please fill up the accom¬ 
panying form of proxy with the name of one of the Directors, or of any Member of the 
Company whom you think fit to appoint as your Proxy. Please sign the pro*y form on 
a revenue stamp of two annas in the presence of a Witness, who must also sign, and 
return the form to the Secretary on or before the 


FORM 128. 

Notice of an Extraordinary General Meeting for passing an Extraordinary Resolution. 

Limited. 

Registered Office 
Dated 

To 


of 


Notice is hereby given that an Extraordinary General Meeting of the above-named 
Company will be held at^the Registered Office of the <^J^ MBmdonid Resolution 

will be proposed as an Extraordinary Resolution : 


“That 

By order of the Board 

Secretary. 
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FORM 129. 

Notice of Meeting to pass a Special Resolution, 


Limited. 


Registered Office 
Dated 


To 


o 


Notice is hereby given that an Extraordinary General Meeting of the above-named 
Company will be held at the Registered Office of the Company on day of 

D at O’clock in the -noon when the under-nipntioned 

Resolution will be proposed as a Special Resolution. 

“That 

By order of the Board 
Secretary. 


FORM 130. 

Form of Proxy. 


Limited. 

_ » Being a member of the above-named Company hereby 

appomt as my Proxy, to vote for me and on my behalf at the* 

General Meeting of the Company to be held on the day of 19 

and at any adjournment thereof * 

Signed this day of , 19 . 


Signature 


Witness to the above Signature— 

*Ordinary or Extraordinary as the case may be. 


Stamp 

of 

two annas. 


FORM 131. 

Demand, for a Poll. 




% 

To the Chairman, 

We the undersigned members of the above-named Company holdins 
shares, do hereby demand a Poll upon the following Resolutions put to the vote, namely: 
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FORM 132. 


List of Members 6?c., in talcing a Poll. 


Names of 

Number of 

Number of 

Remarks. 

Votes given. 

Members. 

Shares Held. 

votes entitled 
to. 


For 

Against 

A.B.C. 

50 

50 

Votes rejected under 
Cl. of the Articles. 

— 

— 

D.E.F. 

100 

100 


100 

" 

G.H.I. 

20 

20 

Votes given by his 
Proxy Mr. 


20 

J.K.L. 

30 

30 

Votes rejected under 
Cl. of the Articles. 




FORM 133. 

Requisition to call an Extraordinary General Meeting. 

To the Directors of Dated^*" 1 **^* 

We the undersigned Members of the . Limited holding s 

Shares in the capital thereof, do hereby m pursuance of ST8 of the IIndian 
Companies Act, 1913, require you to convene an Extraordinary General Meet ^t^ 

said Company to be held on day ot y .uAnahr fit nassine the 

in the -noon, for the purpose of considering, and if thought tit passing, 

following Resolution, namely :— 

“That 


1 . 

2 . 

3. 


(holder of 


Signatures 
Shares numbered 


to 


) 


n 




>• 


n 

)» 


FORM 134. 

Special Resolution for converting a private Company into a Public Company. 

(a) That articles be deleted [i.e., i«i™g^Van&r“. tV ’ 

prohibiting the issue of shares and debentures to the p 

(b) That the following article be added minim um subscription on 

“For the purposes of the Indian Companies Ac , , 

which the Company may proceed to allotment is 


FORM 135. 


Extraordinary Resolution. 


Limited. 


At an Extraordinary General Meeting of the 
and held at on the day of 

Resolution/s was/were duly passed : 

Resolved—That. 


ed Company duly convened 
the following Extraordinary 
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FORM 136. 


Form of Special Resolution. 

Limited. 

At an Extraordinary General Meeting of the above-named Company, duly 
convened, and held at on the day of 19 , the following Special 

Resolution/s was/were duly passed :— 

Resolved—That 


FORM 137. 

Specimen of a Special Resolution. 

Resolved—That the capital of the Company be Rs. 2,00,000 divided into 20,000 
shares of Rs. 10 each, in lieu of 4000 shares of Rs. 50 each and that five shares of the 
new denomination credited with Rs. 10 per share paid up be issued in exchange for each 
one of the old shares credited with Rs. 50 paid up. 


FORM 138. 

Filling a Special Resolution with the Registrar of Companies. 

Presented for filing by 

Limited. 

At an Extraordinary General Meeting of the above-named Company, duly con¬ 
vened and held at on the day of 19 the 

following Special Resolution was duly passed:— 

[Here set out the Resolution as passed) 

Chairman. 


FORM 139. 

Skeleton Prospectus offering Debentures for Subscription. 

[This Prospectus has been filed with the Registrar of Companies.] 

"^ e Limited. 

Authorized share capital-Rs. divided inio shares of Rs. each. 

Issued „ „ R s . 

Subscribed and paid up Rs. ( shares on which Rs. per share) 

Usue of per cent. Debentures of Rs. 100 each, Payable as follows 

On application Rs. 25/- per debenture. 

On allotment— Rs. 25/- 
On 1st call— R 9 . 25/- 
On 2nd call— R g . 25/- 

pr 0 perty e a^d^a^ets re i S ncluding Se its r unc£dle(^ 0 s^rare ^ 0 ®'°" Th C £ m . pat>y ’ S u " de « aking 
interest at the rate of ncauea share capital. The Debentures will carry 

day 0 f j 1 per cen t* per annum payable half-yearly on the 

interest being calculated rm tU* „ 1 , ° ay » the first half-year’s 

Debentures will be navahlf* m ft, 8 a n ? ents 39 their due dates of payment. The 

registered transfer in the prescribed form!^ hold ** 9 and wil1 be transferable by duly 


19 


99 


9 9 




99 
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PROSPECTUS. 

Thfe company was incorporated under the Indian Companies Act, 1913 for the 
purpose of [ here state the company’s position and prospects ]. 

The money to be raised by the issue of the Debentures now offered for subscription 
is required for [here state the purpose]. 

The security for the Debentures will be as follows : 

[Here state the security]. 

The property, assets and uncalled capital of the company stand in the company’s 
books at Rs. [here give amounts on each head]. 

The profits of the company as appear on the duly audited blance-sheets and the 
profit and loss accounts during the last three years are as follows :-[here set out]. 

In the year the sum of Rs. was paid as commission for placing 

the shares of the company at the rate of per cent. 

Underwriting commission is being paid at Rs. per cent, in respect o 

the present issue of Debentures. 

[Here set out the other requirements from Form No. 85 (prospectus)]. 

A copy of the company’s memorandum of association is annexed hereto. 

Provisional certificates will be issued on payments of the amount due on allotment, 
and exchanged for Debentures on completion of the payments. 

Where no allotment is made the deposit will be returned5^',^ 

less number of Debentures is allotted than is applied * j balance (if any) 

applied towards payment of the amount renderThe allotment 

will be returned. Failure to pay any instalment when due win 

liable to cancellation and the previous payments to or ei • , _ i 

The draft of the 

thereof. 


Address 

Date 


Application Form [as in Form No. 137]. 


Signatures of Directors 


FORM 140. 

Form of Application for Debentures. 

Gentlemen, being 

Herewith l beg to hand you the sum of 

Rs. per Debenture on application tor abo ve-namcd Company; and I 

Debentures of Rupees , , ? M Debentures, which, or any smaller 

hereby request you to allot me that num e . e on the terms of your prospec u 

numbL that rLy be allotted to^I of theD«b«n«r«. .. i. 

may become due. 

Name (in full) 

Address 

Profession or Occupation 
Usual Signature 

Date 

LIMITED. 


19 


To the Directors of 


Limited 


. ipatiON FOR DEBENTURES. 

RECEIPT FOR AMOUNT PAID ON APP 19 


Received of 
the Sum of Rupees 
being R 9 . 
Debentures of Rs. 
Rs. 

149 


Application for 


vs* 


SWOTSc^any. 



FORM 141. 

Letter of Allotment of Debentures. 
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FORM 142* 

Transfer of Debentures. 


I 

of 

in consideration of the sum of Rupees 
paid to me by 
of 

Do hereby transfer to the said 

of 


certain debenture 

numbered and dated the day of 19 

and issued by the Limited and all principal moneys 

and interest secured by the said Debenture, and the full benefit thereof and subject to 
the conditions on which I hold the same, and I the said hereby agree to 

take the said Debenture subject to the same conditions. 

As Witness our Hands this day of 

One Thousand Nine Hundred and 

Signed, by the above-named 

in the presence of 


CO 

8 

o> 

e 


Signature 


Address 


V. Occupation 
Signed by the above-named 

in the presence of 


CO 

* 

cn 

cn 

C 


& 


Signature 


Address 


Occupation 


» 

Y 


Issue of Rs. 
at 

Registered Office 


FORM 143. 

Debenture. 

of debentures of Rs. 
per cent, per annum. 


each carrying 


interest 


debenture. 


No. 


The Limited (hereinafter Sled •'the Company';, 

^HeTd^as the Principal Money hereby secu2d° becomes payable, in accordance with 
the Conditions endorsed hereon, pay to 

or other the Registered Holder hereof for the time being, the sum of 

2. The Company will during ~"fR u ° p f e £** '““at Ihe"rjre of 

p e ^ <:e ntT p er 'a n nu nT, C b y £ half-yearly payments on the ^ ^ yeaf> * h V firstof 

* 

property, whatsoever and wheresoe » P 
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4. This Debenture is issued subject to the Conditions endorsed hereon, which are 
to be deemed part of it. 

Given under the Common Seal of the Company this day of , 19 

The Common Seal of the Company was affixed 

hereto in the presence of 


}■ Directors. 


Secretary. 

THE CONDITIONS WITHIN REFERRED TO: 


Common 

Seal 


1. This Debenture is one of a series of like Debentures of the Company for 
securing Principal Sums not exceeding at any one time the sum of 

Rupees. The Debentures of the said series 
are all to rank pari passu in point of charge without any preference or priority one over 
another, and such charge is to be a floating security, but so that the Company is not to 
be at liberty to create any mortgage or charge on any of its property and assets ranking 
in priority to or pari passu with the said Debentures. 

2. A Register of the Debentures will be kept at the Company’s Office, wherein 
there will be entered the names, addresses, and descriptions of the Registered Holders, 
and particulars of the Debentures held by them respectively, and such Register will at 
all reasonable times during business hours be open to the inspection of the Registered 
Holder hereof or his legal personal representative, and any person authorized in writing 
by him or them. 

3. The Registered Holder or his legal personal representative will be regarded as 
exclusively entitled to the benefit of this Debenture, and the Company and all persons 
may act accordingly, and the Company shall not be bound to enter in the Register notice 
of any trust save as herein provided, and except as ordered by a Court of competent 
jurisdiction. 


4- Every transfer of this Debenture must be in writing in the usual common from 
under the hand of the Registered Holder hereof or his executors or administrators. 
I he instrument of transfer, duly stamped, must be delivered at the Registered Office of 
the Company, with a fee of and such evidence of identity or title as the 

Company may reasonably require, and thereupon the transfer will be registered. The 
Lompany shall be entitled to retain the instrument of transfer* 


a u* i^transffir will be registered during the seven days immediately preceding the 
days by this Debenture fixed for payment of Interest. 


6 a 1 V, u he j Case of ,Registered Holders the Principal Money and Interest hereby 
secured will be deemed to be owing to them upon a joint account. 

. « i P ey and Interest hereby secured will be paid without regard 

qultles between Company and the original or any intermediate Holder 
hereofor any nght ofsetoff or cross claim and the receipt of the Registered Holder 

PnnC1Pa M ° ney and Interest sha11 be a good discharge to the Company for 

odlllv*» 


. iT h c ° mpany ma , v at any a™ give notice in writing to the Registered Holder 

non fhVlvnf^ 3 ?Vadministrators, of its intention to pay off this Debenture, and 
upon the expiration of three calendar months from such notice being given the Principal 
Money hereby secured shall become payable. S B 1 

9. The Principal Money hereby secured shall immediately become payable- 

fa) If the Company make default for a period of six calendar months in the 
payment of any Interest hereby secured, and the Registered Holder here- 

1. - e ° re i S p . *. nt ? T f? t is paid, by notice in writing to the Company 

(h) up 3 of^h^Compa^y - 01 ““ effeCtive ResoIution be passed for the winding 
(C) I !nvr^, ei , V , er f° f the P r °P e . rt V and assets of the Company be appointed by 

any Court of competent jurisdiction. 
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10. When and so soon as the Principal Money hereby secured shall have become 
immediately payable, the Registered Holders of a majority in value of the Debentures of 
this series for the time being outstanding may, by a writing under their hands, appoint 
any person to be a Receiver of the premises charged by this Debenture, but such 
receiver shall conform to all lawful directions given to him by any such majority as 
aforesaid, and any such majority as aforesaid may, by writing under their hands, remove 
any Receiver appointed as aforesaid and appoint another in his place. 

11. The Principal Money and Interest hereby secured will be paid at the Com¬ 
pany’s Bankers for the time being or at the Registered Office of the Company. 

12. The Registered Holders of three-fourths in value of the outstanding Deben¬ 
tures of this series may, by writing under their hands, sanction any agreement or 
arrangement with the Company for the compromise, modification, or alteration of the 
rights of the Registered Holders of the Debentures of this series as a class, and any 
agreement or arrangement so sanctioned shall be binding on all the Registered Holders 
of the debentures of this series, and notice thereof shall be given to each Registered 
Holder, who shall thereupon be bound to produce his Debenture of Debentures to the 
Company and to permit a note of such agreement or arrangement to be endorsed 

thereon. 

13. A notice may be served by the Company upon the Registered Holder of this 
Debenture by sending it through the post in a prepaid cover addressed to such person 
at his registered address. Any notice served by post shall be deemed to have been 
served at the expiration of twenty-four hours after it was posted ; and in proving such 
service it shall be sufficient to prove the certificate of posting obtained from the 
Post Office. 


FORM 144. 

Memorandum of Satisfaction of Mortgage or Charge. 

[S. 121 of the Indian Companies Act, 1913]. 

Limited. 


To the Registrar of Companies. 

-r, , _ j herebv gives Notice that the [Insert here 

25W--E =8 

the sum of Rs. was satisfied to the extent of Rs. 

daV t, Witness whereof the Common Seal of the Company was hereunto affixed the 
day of 19 , in the presence of 



FORM 145. 

Notice of General Meeting to 

to wind Up voluntarily. 

Limited. 

~ Mating of the above-named 

Notice is hereby given that an Extraordinary Gene 1 M O’clock fh 

Company will be held at on , nc j if deemed expedient, passing as 

the -noon for the purpose of considering ana. 
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an Extraordinary Resolution, the following resolution : “That it has been proved to the 
satisfaction of this meeting that the Company cannot by reason of its liabilities continue 
its business, and that it is advisable to wind up the same, and accordingly that the 
Company be wound up voluntarily ; And that Mr. of be and he is hereby 

appointed liquidator for the purpose of such winding-up”. 

Dated By order of the Board of Directors 

Registered Office 

Secretary. 


FORM 146. 


Notice of meeting to pass Special Resolution 
to wind up voluntarily. 


Limited. 

Notice is hereby given <Stc. [as in the last Form] for the purpose of considering and 
if deemed expedient, passing as a Special Resolution the following Resolution : “That 
the Company be wound up voluntarily ; And that Mr. of be and 

is hereby appointed liquidator for the purpose of such winding up.” 

Dated By order of the Board 

Registered Office 


Secretary. 


FORM 147. 


Advertisement of notice under s. 206 ( 1 ) of Resolution 

to wind up voluntarily. 


Limited. 


In the matter of 


^ an Extraordinary General Meeting of the above-named Company duly convened, 
an eld at on the day of 19 , the following resolution was 

duly passed as an Extraordinary Resolution [if it is Special Resolution], as a Special 
Resolution, viz. [Here set out the resolution]. 

[If the resolution does not appoint a liquidator add] 



And at the said General Meeting held on day of 

was appointed liquidator for the purpose of the winding up. 

Dated 


Mr. 


Chairman. 


FORM 148. 

Notice of Creditors 1 Meetings given under S. 20 Q A. 


Limited. 


(In Voluntary Liquidation) 

Notice is hereby given pursuant to section 209A of the Indian Companies Act, 1913 
that a meeting ot the Creditors of the above-named Company will be held at 
on da V° f 19 at O’clock in the -noor 

Dated Director. . . 

To 


1 
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FORM 149. 


Notice to Creditors to send in their Claims. 


Limited. 


(In Voluntary Liquidation) 

Take Notice that I the undersigned liquidator of the above-named Company have 
fixed day of 19 as the day on or before which the 

Creditors of the Company are to prove their debts or claims, otherwise they will be 
excluded from the benefit of any distribution made before such debts are proved. 


Dated 


Liquidator. 


FORM 150. 

Notice to contributories fixing date for settling list of contributories. 

Limited. 

(In Voluntary Liquidation). 

I the undersigned liquidator of the above-named.Company give you notice hereby 
that I have appointed day of 19 at O’clock in the 

-noon, at my office at to settle the List of Contributories which has already 

been made out by me and that I have included you in the character of in respect 

of shares, and if no sufficient cause is shown by you to the contrary at the time 

and place mentioned above, the list will be settled by me including you therein. 

Dated 

T Liquidator. 


FORM 151. 

Call made by the Liquidator. 

(To be entered in the Liquidator’s Minute Book) 

In the matter of 

(In Voluntary Liquidation) 

This i, to Witness that 1 °f the Liquidator of the. above- 

named Company do hereby make a call or Ks 

_ _ _ r i 11 _ L « m r\ > 


Limited. 


ner share upon all Contributories 
named Company do hereby maxe a -- P d and P direct that the amount 

of the said Company in respect of all shares on or before the 

of such Calls be paid to the . , Limited, 

day of 19 to the account of the 

^ ate Liquidator. 

Address 


FORM 152. 

Notice of Call. 


Limited, 


(In Voluntary Liquidation) 

day of 19 the Liquidator 

Take Notice that on the , o ,-.11 _.r o, per share upon all 

of the above-named Company did duly ma f a |j shares not fully paid up, and 

the Contributories of the said Company m respect of ausn payable 

that the amount due from you in respect of the said Call * day q( * 

at the Bank, Limited on interest will be charged at the 

19 . If default is made in payment of the said ^au 

rate of Rs. per cent, per annum. 

Dated 
To 


Liquidator. 



Affidavit (Art. 4). 

[Impressed label] 


Agreement or memoran¬ 
dum of an agreement 
(Art. 5). 

(1) If relating to the sale of 
a company’s share. 
[Special adhesive stamp] 


(2) If not otherwise pro¬ 
vided for (applicable to 
agreements relating to 
sale of business, property 
and assets to a com¬ 
pany). 

[Special adhesive stamp] 

Articles of Association 
(Art. 10). 

[Impressed label] 

[Articles of Association 
not formed for profit and 
registered under s. 26 of the 
Indian Companies Act, 1913 
are exempted from stamp 
duty]. 


APPENDIX L. 

Stamp Duty. 

Imperial. 

Assam, Bengal, Bombay, 
Burma, C. P. &. Berar, 
Madras, Punjab, U. P. and 
Bihar. 

Imperial. 


C. P. <Sl Berar, Madras, 
U. P. and Bihar. 


Burma. 


Punjab. 


Bengal and Assam. 


Bombay. 


Imperial. 

Madras, Bihar, C. P. &. 
Berar, and U. P. 


One Rupee. 
Two Rupees. 


Subject to a maximum 
of Rs. 10, one anna for 
every Rs. 10,000 or part 
thereof of the value of the 
share. 

Subject to a maximum 
of Rs. 15, one and a half 
annas for every Rs. 10,000 
or part thereof. 

Subject to a maximum of 
Rs. 20 two annas for every 
Rs. 10,000 or part thereof. 

Subject to a maximum of 
Rs. 15, two annas for every 
Rs. 10,000 or part thereof. 

Two annas for every Rs. 
5,000 or part thereof, on the 
value of the share. 

Two annas for every Rs. 
2,500 or part thereof, on the 
value of the share. 

Bight annas. 

Twelve annas. 


Bombay, Punjab, and 
Burma. 

Bengal and Assam, 
Imperial. 


C. P. & Berar, Madras, U. 
and Bihar. 

Bombay and Burma— 

(a) Where the company h 
no share capital or tl 
nominal share capit 
does not exceed F 
2,500. 

(b) Where the nomin 
share capital exceeds R 
2,500 but does not e: 
ceed Rs. 1,00,00. 

(c) Where the nomin: 
share capital exceeds R 
1 , 00 , 000 . 

Punjab— 

(a) Where the authorize 
share capital does nc 
exceed Rs. 1,00,000. 

(b) In other cases. 

Bengal and Assam. 

(a) Where the nomins 
share capital does no 

#M e *ceed Rs. 1,00,000. 

(b) Where it exceeds R< 

1 , 00 , 000 . 


One Rupee. 

One Rupee. 
Twenty-five Rupees. 

Fifty Rupees. 
Twenty-five Rupees. 


Fifty Rupees. 

One hundred Rupees. 

Twenty-five Rupees. 

Fifty Rupees. 

Fifty Rupees. 

One-hundred Rupees. 
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Certificate of share, 
scrip or stock of a Com¬ 
pany (Art. 19). 

[Adhesive stamps—reve¬ 
nue or coloured impression 
from Collector] 

Conveyance [see Con¬ 
veyance (No. 23) at p. 1196, 
and for remission of stamp 
duty see Transfer No. 62 at 
pp. 1198-1199]. 

Copy or extract (certi¬ 
fied by a public officer) 

(Art. 24). 

[Impressed stamp] 

(1) If the original was not 
chargeable with duty or 
the duty does not ex¬ 
ceed one rupee. 

(2) In any other case. 


Debenture (Art.27) (whe¬ 
ther a mortgage debenture 
or not) being a marketable 
security transferable— 
[Impressed stamp] 

(a) by endorsement or by 
a separate instrument of 
transfer; 


Imperial. 

C. P. &. Berar, Madras, 
Punjab, U. P. &. Bihar. 
Bengal, Bombay, Burma 
and Assam. 

Imperial. 

C. P. &. Berar, Madras 
Punjab, LJ. P. &. Bihar. 
Bombay,Burma, Bengal 
and Assam. 


Imperial, U. P., Bombay 
C. P., Burma & Bihar. 

Assam, Bengal, Madras 
and Punjab. 


(b) by delivery. 


Explanation : —The term 

“Debenture” includes any 
interest coupons attached 
thereto, but the amount 
of such coupons shall not 
be included in estimating 
the duty. 

Exemption. 

A debenture issued by an 
incorporated company or 
other body corporate in 
terms of a registered mort¬ 
gage-deed duly stamped in 
respect of the full amount 
of debentures to be issued 
thereunder, whereby the 
company or body borrow¬ 
ing make over, in whole or 
in part, their property to 
trustees for the benefit of 
the debenture holders 
provided that the deben¬ 
tures so issued are express¬ 
ed to be issued in terms 
of the said mortgage-deed. 

150 


In U. P. 

Where the face amount 
exceeds Rs. 100. 


Where the face amount 
exceeds Rs. 100 but does 
not exceed Rs. 200. 

Where the face amount 
exceeds Rs. 200. 


Two Annas. 


Eight Annas. 

Twelve Annas. 

One Rupee. 

One Rupee. 

One Rupee & Eight Annas. 
Two Rupees. 


The same duty as a Bond 
(No. 15) for the same 
amount [see infra]. 

The same duty as a Bottomry 
Bond (No. 16) forthesame 
amount [see infra]. 

The same duty as a Convey¬ 
ance (No. 23) for a consi¬ 
deration equal to the face 
amount of the debenture 
[see p. 1196 infra]. 


One Rupee &- Four Annas. 


Two Rupees &. Eight Annas. 


The same duty as a Convey¬ 
ance (No. 23) for a consi¬ 
deration equal to the face 
amount of the debenture. 
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STAMP DUTY ON BOTTOMRY BOND (No. 16). 

[Impressed Stamp]. 

Imperial— The same duty as a Bond (No. 15) for the same amount. 
In Assam, Bengal Madras &. Punjab (Impressed Stamp) 
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And for every Rs. 500 or part thereof in excess of Rs. 
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Indemnity Bond (Art. 34)* 

[Impressed stamp] 

Letter of allotment of 

•hares (Art. 36). 

[Adhesive stamp—reve¬ 

nue or coloured impres¬ 
sion from Collector] 

Memorandum of 

Association (Art. 39) 
[Impressed label] 

(a) if accompanied by arti¬ 
cles of association ; 


(b) if not so accompanied, 

(1) where the nominal 
share capital does not 
exceed one lac of 
Rupees. 

(2) where it exceeds one 
lac of Rupees. 


Explanation 

Memorandum of any asso¬ 
ciation not formed for 
profit and registered 
under S. 26 of the 
Indian Companies Act, 
1913, is exempted from 
stamp duty. 

Proxy (Art. 52) empower¬ 
ing any person to vote 
at any one meeting of 
members of a Company 
whose stock or funds 
are divided into shares 
and transferable or of 
members or contribu¬ 
tors to the fund of an 
institution. 

(Adhesive stamp, 
revenue or coloured im¬ 
pression from Collector] 

Note.—The duty on 
proxy empowering a 
person to vote at a mee¬ 
ting of creditors is the 
same, i.e., Two Annas. 
Vide Gazette of India, 
1926 Part I, p. 132. 

Security Bond (Art 57), 

(a) when the amount secu¬ 
red does not exceed 

Rs. 1,000. 


Assam, Bengal, Bombay, 
C. P. & Berar, Madras, 
Punjab, U. P. &. Bihar. 

Imperial. 

Bombay, C. P., Madras, 
Punjab, U. P. &. Bihar. 

Assam &. Bengal. 

» »• 

Imperial. 


The same duty as a Security 
Bond (No. 57) for the 
same amount (see infra). 

Two Annas. 


Thirty Rupees. 


Fifteen Rupees. 
Eighty Rupees. 


Eighty Rupees. 


One-hundred & Thirty 
Rupees. 

Forty Rupees. 


Two Annas. 


The same duty as a Bond 
(No. 15 )—[Buttomry Bond 
(No. 16 )—in Madras ] for 
the same amount. 
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(b) in any other case. 


Share Warrants to Bearer In U. P. & Bihar. 
(Art. 59). [Impressed label] 


Imperial. 


Exemptions : 


Five rupees [Seven rupees 
eight annas—in Madras. 
Punjab , C. P. & Berar, 
Burma, U. P. & Bihar; 
and Ten rupees in Bombay, 
Bengal & Assam]. 

The same duty as a Deben¬ 
ture transferable by de¬ 
livery [No. 27 (b)] for a 
face amount equal to 
the nominal amount of 
the shares specified in 
the warrant. 

One and a half times the 
duty payable on a Con¬ 
veyance [No. 23] for a 
consideration equal to 
the nominal amount of 
the shares specified in 
the warrant. 


Share warrants when issued by a Company in pursuance 

Act to have effect only upon payment, as composition for that 
otamp Revenue, of— 


of the Indian Companies 
duty to the Collector of 


(a) 

(b) 


One and a half per cent, of the whole subscribed capital of the 
Company or, 

If any Company which has paid the said duty or composition in full, 
subsequently issues an addition to the subscribed capital-one and 
a half times per cent, of the additional capital so issued. 


Transfer (whether with 
or without considera¬ 
tion) (Art. 62), 

(a) of shares in an in¬ 
corporated company or 
other body corporate ; 


Bombay. 

(b) of debentures, be¬ 
ing marketable secu¬ 
rities, whether the 
debenture is liable to 
duty or not. 


In U. P. in the case of (a) 
and (b)— 


Bombay. 


One-half of the duty pay¬ 
able on a Conveyance 
(No. 23) for a considera¬ 
tion equal to the value 
of the share. 

12 annas for every Rs. 100 
or part thereof of the 
value of the share. 

One-half of the duty pay¬ 
able on a Conveyance 
(No. 23) for a considera¬ 
tion equal to the face 
amount of the deben¬ 
ture. 

12 annas for every Rs. 100 
or part thereof of the 
value of the share. 


, .k ^ h u n the v 5 Iue of the share or the face amount 
or tne debenture does not exceed .... 

Where it exceeds Rs. 100 but does riot exceed 
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And for every Rs. 500 or part thereof in excess of Rs* ruuu j 

[For Transfer of Immovable Property see “Conveyance” at pp. 1193 and 11 
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REMISSION. 

By Notification No. 1 dated 16th January, 1937 the Governor-General in Council 
has been pleased to remit the stamp duty chargeable under Articles 23 (Conveyance) 
and Atticle 62 (Transfer) on instruments evidencing transfer of property between com¬ 
panies limited by shares as defined in the Indian Companies Act, 1913, in cases :— 

(i) where at least 90 per cent, of the issued, share capital of the transferee com¬ 

pany is in the beneficial ownership of the transferor company, or 

(ii) where the transfer takes place between a parent company and a subsidiary 
company one of which is the beneficial owner of not less than 90 per cent, of 
the issued share capital of the other, or 

(iii) where the transfer takes place between two subsidiary companies of each of 
which not less than 90 per cent, of the share capital is in the beneficial owner¬ 
ship of a common parent company: 

Provided that in each case a certificate is obtained by the parties from the officer 
appointed in this behalf by the Local Government concerned that the conditions above 
prescribed are fulfilled. 

N. B. The Government of Bengal has appointed the Registrar of Joint Stock 
Companies, Bengal as the officer in Bengal who is to certify that the conditions pres¬ 
cribed in the above Notification have been fulfilled—see the Calcutta Gazette of the lBth 

February, 1937, Part I. 


APPENDIX M. 


Short title. 


Indian Companies (Amendment) Act, 1941. 

(Received Governor General's Assent on 26th November, 1941)- 

Act No. XXVI of 1941. 

An Act further to amend the Indian Companies Act, 1913 - 

Whereas it is expedient further to amend the Indian Companies Act, 1913, for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows : 

1. This Act may be called the Indian Companies (Amendment) 

Act 1941 

2. In section 104 of the Indian Companies Act, 1913 (hereinafter referred to as 

the W after sub-section (2), the following sub-section shall be inserted 

“(2A, If the registrar is satisfied that in ^for Compliance 

^'Ch^en^d a >;owed b ^registrar ^^ 

after ‘S*. bra'c^ arid'figures "wirhin the time specified in 

sub-sections (1) and 2" shall be substituted for the words “shall be 

3. In sub-section (2) of section 2 ® 2 ? only’’ the words ! ‘shall be either deposited 

-e- £7?S Office Savings ^ 

-tlon' ^tso rplhedof.nv^sted shall be so deposited or” shall be substituted. 

Zo2B f Act 
VII of 
1913. 


Amend¬ 
ment of 
section 
104, Act 
VII of 
1913. 
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pr^teThowfar i” 275-276 

Agreement (see Contract) 

Allotee of shares, 

remedy of persons taking shares ^ 

in°respect of prospectus ... 252 

Allotment money, 292 

suit for 

A1 !°re?ment 0 to tak= reS 124, 127-128, 287-290 

avoiding, 293 

notice of ” 293 

limitation 292 

cancellation of 
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communication of 
conditional 


consideration other than cash, 


287-288 
288-289, 473 


for 

297-299 

corporation, to 

126-127 

Court’s power to restrain 

291 

delay in, effect 

124 

directors, 


duties in respect of 

290 

liability in respect of 

294 

distinction between transfer an 

,d 288 

filing of contract for fully or 


partly paid up shares 

297-298 

filing statement in lieu of 


prospectus before 

268 

fully paid up shares, 


consideration for 

292 

irregular, 


effect of 291,292,473 

remedy for 

290, 293 

right to repudiate 

290 

letter of, new terms in 

125 

liability of allottee 

303 

limitation for money on 

674 

minimum subscription for 

283,284 

minor, to 

126, 292 

new shares, of 

292 

suit by members regarding 

155 

notice avoiding 

293 

notice of 

287 

number of shares, less than 


applied for 

289 

paid up shares, of 

297-299 


125 

39 

283-285 


• • • 


• • • 


• • 


• ♦ • 


posting notice of 
private company, by 
public company, by 
reasonable time, must be made 

in f - 124,125 

remedies of allottees ... 252, 290 

renunciation of * 

form of 
repudiation of 
restrictions on 
returns of 

failure to file, consequences 
stamp on 

suit by members regarding ... 
transfer and, distinction 
transferee of allottee, remedy 
of 

unstamped, whether effective 
valid, when 
vendor’s nominee, to 
voidable, when 
what is 

who i 9 to make 
winding up petition, effect on 
(see Application for shares) 
withdrawal of application for 

Alteration of articles of 

association 91 92-95 

Act XIX of 1857 & Act VII of 

1860, under ... 91 

affecting contracts ... 95 

amendment by special resolution 92 

breach of contract in ... 93-94 


305 

306 
290 

283-285 

297-298 

298 

292 

155 

288 


265 
301 

293 
292 

... 292,293 
288 
290 

294 


289 






effect of, on company’s contract 93-95 

„ „ lien ... 669 

„ restrospective ... 95 

existing company, of ... 93 

how made ... 91 

limitation of ... 92-93 

member not bound to take 
more shares, by ... 95 

members without notice not 
bound by ... 92 

noted, must be, on every copy 105 

notice regarding ... 92 

other alterations ... 94 

power to make, is statutory 91-92 

preferential rights, affecting 93 

registrar’s powers in registering 204 

registration of, effect ... 95-96 

special resolution, by ... 91,92 

Alteration of capital, 

cancellation of shares by ... 154. 

company limited by shares, of 153-154 

consolidation of shares by 154, 156 
conversion of shares into stock 

by ... 154, 156 

directors’ power of ... 155 

fees &. stamp of ... 156 

increase of shares by ... 153 

notice of, to be filed with 

registrar ... 154, 157 

power is fiduciary ... 155 

power of, how &. when to be 

exercised ... 155 

power to be exercised in 

general meeting ... 154, 155 

provisions relating to ... 153-154 

reconversion of shares into 

stock by ... 154,156 

reducing shares by ... 163-164 

re-organization of shares by 158-162 

sub-division of shares by ... 154, 156 

Table A, provision regarding 694^696 

Alteration of memo, of assn., 

advertisement of ... 83 

association not for profit, of 107 

companies registered under 

Acts of 1857 &. 1860, of ... 625-626 

conditions, meaning ... 75 

conditions, not alterable ... 74 

creditors’ right in respect of 80, 84 
Court’s discretion as to order 

of 81-82,83-84 

Court’s duty in sanctioning 80, 83-84 
Court’s power of confir¬ 
mation 80, .81, 83-84 

Court’s sanction required in 

80, 81, 82, 83, 84 

dissentient members’ interest 

in ... 84 

distinction between object Sc 
condition ... 82-83 

every copy, to be noted in ... 105 

failure to register, effect ... 85 

members not bound to take 
more shares by ... 95 

name, as to ... 76,82 

non-registration of, effect ... 85 



INDEX 



noted, must be, on every copy 105 

notice of, to persons interested o0 

not to include unlawful object Q1 

objects, as to °1'03 

preferential rights, affecting 80, 84 

procedure for 

on confirmation or 84, 03 

provisions relating to ... 79-80 

registered office, transfer of ... />, 84 

registrar’s certificate of ••• 84 

restriction on . 74 

unlimited &. guarantee companies, of 83 

what respects, in, allowed ... '9-8U 

when takes effect ••• 

Alteration of statute, 

right of appeal is not given or 
taken away in 


Amalgamation of companies 


519-526 

524 


meaning of 

Amendment, 

motions at general meetings to 
petition for misfeasance summons, 

of ••• 596 

proposed resolution, to ••• 202, 728 

special resolution, to 196-197, 202 

Amending Act, 9 

interpretation of •" 

pending actions not affected by 
retrospective effect of ••• 

right of appeal, how far affected 

by - ZU 

Annual list of members &. summary, 

certificate to be sent with ••• 

contents of ••• ^ 

date of making 

default in filing n c 

defence in prosecution for ... 

effect of •" 

prosecution to prove ••• .. 

duty of company as to ••• * ^5 

false statement in ••• 701,783 

form of ”* ' ^234 

lump sum, used in ••• .. 

Magistrate’s jurisdiction as to 
private company’s duty as to 
registration of copy of and pena ty ^5 
in default 133-13% 

signature of 

creditors & contributories, by 505, 506 
directors’ right to, after winding ^ 

•District Court, from - 507 'SS 

effect of 

interference on, with discretio 

of Court below — ,- 04,508 

orders in winding up, from ... <-Qg 

C. P. Code applies — 50 7 

from which order lies ^qq 

limitation for **; 

deduction of time for copies 

parties to 504 

previous Acts, under 


1203 


505 

499, 505, 507 
434, 505-506 


what orders, aga&fsV^ft^ 
when lies 
who can 

Application for shares, 

acceptance of ••• 124 

ae ent by ... 125, 289 

amounts payable on 284, 285, 291, 667 
conditional 124, 128, 288-289 

contract of, when completed... 124 

infant, by 125426 

false name, in 126, 289-290 

fictitions name, in... ... 126 

minimum amount payable on 2 tn-zyi 
oral ••• 2 b 8 

payment by cheque for ... 291 

underwriter’s name, in ... 123 

underwriting, on 

withdrawal of 124-125, 289 

without authority ••• 

Application money, 

minimum amount of ••• 20 % 

scheduled bank, to be deposited in 284 

to be returned in certain 

circumstances ••• 284-283 

directors, of 220-222, 711-7 2 

• first directors, of ••• 22 U, m 

inspectors, of — D 

^compulsory winding up, in 446-447 

creditors’^ voluntary ,, 

members’ „ »* 249 

manager, of 74 o 

managing agent, of ••• * yyg 

„ director, of 222, 719-720 

receiver, of ** 207-208 

secretary, of 

Apportionment, yi 4 

directors’remuneration, of ... n* 

dividends, of 

Arbitration, 

award, 373 

appeal from 373 

enforcement of 370 

company’s power to re e ^ 370, 373 

contract to refer to 372-373 

decree, if nullity • 373 

reference to 

rights of dissentient 372 , 520 

members, or 

Ar a b p V t .ic& ofro companies 

Arrangement, 

amalgamation and 

creditors, wU Com p rom i se ) 


370-373 


• • • 


387-391 

538-539 


Art, 


association formed to promote 105-107 

Articles of association, 90 

&&ynsssr- - 

articles) 
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alteration to be noted in every 
copy of ... 105 

avoidance of provisions in, 

relieving directors and others 228-229 
binding force of 

on company &. members 95, 97-98 
„ outsiders 88-89, 97-98 

clerical errors and mistakes in 95 

company registered without 89-90 

compulsory regulations in 85-86, 194-196 
construction of 664, 680, 682, 687 

constructive notice of ... 86 

contents of ... 85-86 

persons deemed to have 
notice of 86-87, 96 

contract, how far 87-88, 97-98 

outsiders with,not ... 87,97 

copies of, to be supplied to 
members ... 91, 105 

Cdurt has no powers to rectify 95 

“debt due” under, meaning ... 98-99 

definition of ... 24 

directors’ powers under ... 716-718 

exclusion of Table A, may be 89-90 
extraordinary general 

meeting, as to ... 193 

form of ... 90 


„ „ company limited by guarantee 

774-778, 779 

» » .» „ shares (see Table A) 


„ „ unlimited company ... 780-781 

functions of memorandum & 87 

indemnity clause in, invalid 228-229, 718 

invalid, effect of ... 98 

majority altering, oppressive to 

minority ... 93 

memorandum respective 
spheres ... 96.97 

memorandum, subordinate to 87 

new, not contemplated by Act 95 

notice, are to outsiders ... 96 

notice to members, are ... 96 

paragraphs to be numbered in 90 

persons dealing with company 
are bound to read ... 86 

preference shares, provisions in 663-666 
printed, must be ... 90 

private company, of 25, 37-38 

purpose of ... 93 

registration of ... 99 

registration of, effect ... 85,99 

regulations as to British Register in 151 
relation of, to memorandum 96-97 
restriction on rights of 

members in 70-71, 257 

nghts of classes of shareholders in 70-71 
scope of ... 89 

signature of ... 90 

social contract, are ... 98 

sphere of ... 96-97 

stamp on ... 91, 1192 

stranger claiming rights defined by 87-88 
Table A, application of ... 89-90 

terms of, must be strictly 

complied with ... 246 

(see Alteration of articles) 


Assets, 

application of, in winding up 470 

collection &. distribution of, 
in winding up ... 465 

debts, payment out of, in priority 

, f 341,565-570 

distribution of 457, 465, 470 

meaning of ... 464 

nominal capital, keeping of, up to 745 
sale of capital, whether profit 748 

surplus (see Surplus assets) 


voluntary winding up, in, 

application of ... 533-534 

Assignment, 

debts of, after winding up order 484 
meaning ... 418 


Association, 

illegal (see Illegal association) 
mutual assurance ... 55 

non-registration of, effect 49, 52-53 
promoting commerce, art 

&.C., for ... 105-107 

what is ... 52 


Association not for profit, 105-107 

income-tax of ... 107 

license for, grant of ... 105-106 

license for, revocation of ... 106 

“limited”, omission of, in ... 105,106 

literary &. scientific societies are 106, 107 

memo, of association of, alteration of 107 
privileges and obligations of 106 


registration of ... 105-106 

stamp duties &. fees for registering 811 

Attachment & distress, 

made after commencement of 
winding up, void ... 576-577 

Attestation, 

meaning of ... 74 

signature in articles, of ... 91 

signature in memo., of ... 73 


w 

Auditors, 

actions against, for breach of duty 366 
agents of shareholders, are ... 366 

appointment of ... 360-362 

directors &. officers ineligible for 361 
books See. of company, 
right of access to 
„ „*of banking company, in 
casual vacancy of, how filled 
certificate, grant of, to 
» by 

closing of accounts by 
directors may appoint first ... 

„ not bound to supervise 
work of 

duties of 346, 363, 364, 366-367 

duties of, what are not ... 367-368 

first, how appointed ... 362 

general meeting, right of, to attend 365 
Government can appoint, when 361 
indemnification of, invalid ... 228 

liability of 345, 365,366 

lien of ... 368 

misfeasance by ... 364, 592 


364 

365 
362 

360-361 

345 

366 
362 

366 
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nomination for appointment, 

notice of . ••• 361 

officers of company, if 362-363, 592 

onus in respect of damages ... 365 

penalty for non-compliance 

with the Act ••• 365 

powers &. duties of ••• 364-365 

qualifications of ■ 360-362 

report by 364-365, 366 

members’ right to receive 

copy of ••• 353 

romoval of 364 

remuneration of ... 362 

responsibility of ••• 365-366 

rights of, 

access to books of company 364 

articles in derogation of ... 368 

banking companies, of ... 365 

notice of general meetings to • • 365 
Table A, in provisions as to ... 757 

vacancy of, how filled ... 361, 362 

when to be appointed ... 361 

who cannot be „ ... 361 

wilful acts or defaults of ... 363 

Authentication, 

balance sheet, of ... 350-351 

documents, of ••• 369 

“Authority coupled with interest”, 

meaning ... 125 

Award, 

enforcement of ••• 370-373 

Balance order ••• 404 

if judgment ••• 398 

Balance Sheet, 

acknowledgement of liability, when 75/ 
annual general meeting, 

to be submitted to ••• 344, 757 

annual, to be laid at general meeting 344 
auditors’ report on ... 344 

authentication of ••• 350,351 

banking company, of ••• 349,351 

contents of 347, 348, 757 

copies of, members’ right to ... 553 

copies (three) filed with registrar 35Z 
,, to be supplied to members 554 
copy of, to be sent to members 344 

default in filing, 

fine, recovery of, for ... 533 

juridiction of Court in ... 333 

default in issuing &. laying before 

company, consequence ... 331, 33Z 

directors’ duty to lay before 

general meeting ••• 344, /3/ 

directors' liability as to ... 34 

directors’ report to be 

attached to 347-348 III 

false, liabilities as to ••• 

when ••• 

filing of, default in ••• 3 

& filing with registrar, plea 

in charge for default in ... 3 

foreign companies, of — yg^gg 

347 
757 




• • • 




344 

353 

344 

344 

134 

344 

344, 352 

345, 349 
351, 352 

309 

349-350 
757 
344,757 

n 660 

486 

487 

486 


476 


1: On 


form of 
fraudulent, when 
how made out 


laying before annual 
general meeting 
default in, plea 
extension of time for, 
registrar’s power for 
when to be laid 
lump sum, used in 
members, to be sent to 
private company, of 
reserve fund (internal) to be 
shown in 
signing of 

statement of commissions &. 
discounts in 

subsidiary company’s parti¬ 
culars to be included in 
Table A, provisions as to 
whom to be sent to 

Bank, 

Act does not apply to certain 
court’s power to order 
payment into 
moneys See. paid into, are 
subject to Court’s order .. 
payments &c. to • 

scheduled (see Scheduled bank) 

(see Banking companies) 

Banker, 

liability of, to deliver property 
in winding up 
Banking Companies, &c., 

balance sheet &.C. to be dis- 

played by, periodically ... 334 

balance sheet of - g 

cash reserve of , 

weekly statement of, to be 646 , 64 y 
filed with registrar - 640 04/ 

commencement of business, ^ 

restrictions on ,7. 

definition of - 642 ' 64 * 

demand liabilities of, g 4 g 

meaning 49 

illegal, when 644-645 

limitation of activities of ... 044 

managing agents, not to be 

employed by " 

notice to customers to give on 

registration as limited comp g 4 2-648 

provisions as to ^ 1 644-645 

registration of 645-646 

state me nt ^ co p ie s of -ntbers 6 , ^ 

9t ^enTto n |bH 8 h petiodicaUv 353-354 
stay of proceedings against ... 04 / ui 

subsidiary company, of, 547 

restrictions 

time liabilities of, 646 

meaning , , _ 

unpaid capital, charge on, 545 

cannot create 

Ba d n ^o P t%Uaua. ifi cation of ... 227, 725 

liquidator may prove in 45 $ 


estate of 
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managing agent, disqualification of 234 
shares of ... 139 

Bankruptcy, 

rules applying in winding up 

of insolvent companies ... 554-565 

Bearer, 

debenture to ... 35 

share warrants to ... 151-153 

power to issue ... 151-152 

Bills of exchange, hundis or 
promissory notes, 

acceptance by director of ... 242 

company described in wrong 

name, effect ... 182 

company’s liability on ... 241 

„ power to issue <kc ... 241 

„ „ of delegation ... 243 

director signing, for company241-242, 243 
how made or accepted for 
company ... 241 

indorsement “per pro” of ... 242 

liability for ... 241-242 

liquidators’s liability as to ... 464 

„ power to draw &.c ... 456 

manager’s power as to ... 243 

managing director’s „ ... 242 

name of company with 
“limited” on ... 181 

party to suit on ... 242 

personal liability of agent on 242 

signing “for or on account of” 

the company ... 242 

trading company’s implied 
power to issue ... 741 

Blank, 41 

instrument of proxy ... 709 

transfer of shares 115-116, 617, 618 

Board meetings (see Directors , meet¬ 
ings of & Meetings,) 

Bon vacantia 605 

Bonus shares, 

capital treated as ... 737,740 

Book-debts, 

assignment of 32 i 

charge cn .'i! 312,321 

meaning of 325 

mortgage of *" 312 321 

registration of ...’ 312-314 

what are ... 343 

Books of account (see Documents). ' 

company to keep proper ... 343 

penalty for not keeping ... 343 

Books of company, 

access to, auditor’s ... 364 

British Register 

delivery up to liquidator ... 543 

destroying, mutilating or 
falsifying—penalty ... 596 

disposal of, after winding up... 604 

evidence between contributori¬ 
es in winding up ... 603 

inspection of ... 46 j 603 

winding up, in ... 755 


468 

603 

204-206 

357 

89 


liquidator to keep proper 
meaning of 
minute books 

penalty for non-production 
before inspectors 

Borrowing, 

articles, provision in 
before company is entitled to 
commence business ... 294-296 

beyond limits, effect ... 240 322 

>, powers of directors ... 322 

company’s power of 240, 296, 322, 334 
implied powers of 241, 296, 334 

limito (. . , * 240,322,722-723 

misapplication of money, effect 321 

mortgage or charge, by ... 334 

unauthorized 32j 

which companies have power 

R c - 322 

Breach of trust, 

director’s ... 583-584 

director’s liability for ... 585-588 

managing director’s, for ... 588-589 

British India, - 

Burma & Aden excluded 
from ... 3J4 

definition of .” 24 

British register, 

advertisement as to closing of 142 

Burma, to apply to ... 151 

company’s power to keep ... 151 

regulation as to ISt 

Brokerage, 

limit of 307 

Payment of ^ 302 

Business, 

carrying on, meaning ... 53 

cost of, in winding up ... 462 

liquidator, by ... 461-462 

with less than minimum 
number of members, conse¬ 
quence ... 368-369 

cessation of, effect ... 407 

commencement of (see Com¬ 
mencement of business) ... 294-295 
banking company, by ... 644-645 

conduct of, by directors ... 716 

discontinuance of, a ground 
for removing company from 
. register ... 611-613 

fraud against creditors in ... 355 

managing of ... 716 

meaning of ... 53 

special, where 700 

Calls on shares, 670-677 

adjusting rights of contributories, for 474 
advance, paid in ... 673, 676 

right in surplus assets ... 677 

arrear, in ... 675 

authority which will make 670, 671 
Court’s power to make ... 482, 483 

company registered in Indian 
State, in ... 482 

jurisdiction of ... 482 

time of exercising ... 484 
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Court, when will interfere in 
deceased member, in case ot ... 
defence in action for 
difference in, between holders 
of shares 

directors’ discretion as to 
directors’ power to make, cesser 
of, on winding up 
enforcing of, in winding up ... 
foreign judgment, when 
forfeiture of shares for non¬ 
payment of 
future 

independent of contract are ... 
instalments in 
interest on 
invalid, when 
joint-holders, in case of 
jurisdiction in suit for 
liability to pay 
nature of 

on shares issued at a discount 
limitation in action for 
liquidator, by 

making two at one meeting ... 
money or money’s worth must 
be paid 

mortgagee forced to pay, effect 
new liability for, in winding up 
notice of 

order made in England, effect 
payable, when 
personal representatives’ liability for 673 
power of Court to make, in 

winding up ••• ^82-486 

power to make, is fiduciary ... 676 

quorum for making ... 671 

recoverable, though barred ... 485 

resolution for ... o/l 

set off of debts against „ 

299, 303, 484, 537, 673 

suing members for ... 485-486 


671 
673 

672 

153, 676 

670 

483 
402, 483 

485 

685-692 
402, 672 
483 
261,672-673 
... 675,676 

671 
670 
675 

401-402 
401-402 

672 
674-675 
482-486 

672 

672 

486 
674-675 

670 
485 
402, 670 


746 

744 


670-677 

670-671 

673 

673 


Table A, provisions as to 
time &. place for payment 
transfer of shares after 
before, becomes due 
transferor Sc transferee’s liability 673 

voluntary liquidation, in 402, 485, 53/ 
winding up, in 402 

liability to pay in case of shares 
issued at a discount ••• 6/2 


Capital, 

alteration of 153-162, 694- 

amount of, to be stated in memo. 5o 
company limited by guarantee, of 
„ not debtor to 
debt to company, not, 
depreciation of 

dividends paid out of, ultra vires 740- 
expenditure chargeable to 
fixed &. circulating 
further issue of Q 

interest, payment out of ••• 30V 

conditions of 

must be made in good faith 
loss of 


310 


696 

,72 

72 

746 

746 

747 
749 
746 

69 

309 

■311 

-311 

311 

746 


dividend, notwithstanding 
meaning of 

new (see Increase of cnpital) 
nominal, meaning ... 68 

paid up, meaning ... 68 

publication of ... 182 

recoupment of ... 748 

reduction of (see Reduction of capital) 
re-organization of ... 158-162 

repayment of, where payment 

made in advance of call ... 491 

reserve, of unlimited company 178 

share capital, 

cancellation of ... 154, 696 

consolidation of 154, 156, 695 

conversion of, into stock ... 154, 156 

increase of 153, 155, 694-695 

minimum, to be provided for 280 
notice of increase &c. of ... 154, 158 

power to alter ... 153-157 

reduction of ... 696 

re-organization of ... 158-162 

sub-division of 154, 156, 696 

uncalled, mortgage of ... 65, 312 

underwriting of (see Underwriting) 
unlimited companies of ... 72 

unpaid, charge cn in banking 

company prohibited ... 645 

Cash, 

dividends payable in ... 752 

meaning of ••• 134 

payment of share money in ... 134, 296 

Central Government, 

power of, to alter tables & forms 369-370 
„ „ make Rules ... 370 

„ „ sanction use of 

prohibited names as to 76 

Certificate of incorporation, 

additional, may be obtained 6\^ol5 
conclusive evidence ... 104 

copy of, may be obtained ... 104 

date of ••• Jj'-' 

effect of granting ••• 105 

Certificate, . 

private company to file, with 

registrar ••• 133 

Certificate, registration of mort¬ 
gages, of 

conclusiveness or ••• 

copy of, to be endorsed on 

debentures — 326-32/ 

Certificate of shares &. stock 

delivery of I2 °’ I?!’ 

dupiicate - {21.667 

estoppel by ••• jjj 

forged , 119,312 

holders in good faith, 

right of ••• 312 

indemnity for lost - 667 

legal title, evidence of ... 119, 512 

lien not to be entered in ... 511 

loss or defacement of — £&/ 

members entitled to ... 

movable property, is ••• 11 * 

nature of 


119 
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667 
118, 119 


• • • 


114 
667 
312 

120, 312 

121, 311 

115 

115 


615 

615 


one or more 
prima facie evidence of 
title, is 

production of, for registra- 
tion of transfer 
renewal of 

secretary’s authority as to 
statement in, estoppel 
time within which to be 
ready 

Certification of transfer, 

estoppel by 

Certified copies, 

certificate of incorpo¬ 
ration, of 
documents, of 

Chairman of directors, 

appointment of ... 734-735 

balance sheet, liability for ... 346 

board meeting, of 731, 734-735 

casting vote of ... 731 

election of ... 734 

liability of . _ 735 

period for which appointed ... 222 

Chairman of general meeting, 

fSee General meetings, Poll & Votes) 
adjournment of meeting, 

powers of ... 702-703' 

amendments, refusing to put ' 704 

casting vote of ... 706 , 707 

choice of ... 701-702 

declaration by ... 703 

when conclusive 201 , 703, 704 

duties and powers of, at 

general meetings 186, 701-706 

poll > as to , ... 703-706 

minutes, signed by, prima 

facie evidence ... 204,703 

signing of ... 203 

rights of, at common law ... 201,702 

Change of name, 

allowed 77 

how made * ’ 1%17 

rights, obligations &.c. not 
affected 77 

sanction of Government, 
when required 76 

Charge 8 °* existing com Pany 76-79 
meaning of 314 

(See Debenture, Floating charge)' 

Mortgage) 

(oee Mortgage), 

book-debts, on ... 3 2 i 

copy of instrument to be kept 
at registered office of company 327 

inspection of ^ 335 

right to take copies of ... 335 

creation of e 7Q 

date of ;;; m 

directors & others, in 
favour of ... 334 

duty of company to register ... 312-314 

fixed &. floating 34, 314-315, 577-579 


foreign land, on ... 3 2 i 

meaning of ... 314 

modification of, to be notified 

to registrar ... 377 

officer, in favour of ... 319 ^4 

registration of 312-314,’ 644 

non-registration, effect ... 319-320 

object of ... ... 319 

omission of, effect ... 319-320 

on property acquired 
subject to ... ... 323 

time within which to be 
registered ... ... 313 

specific and floating ... 316 

unpaid capital, banking 

company cannot create, on 645 

what amounts to 

Charity, ' *** ° 

association formed to promote 105-107 
registration of without 

“limited” ... 106 

construction of 1 H 7 

Cheque, ~ 107 

company, by ... ... 2 19 

payment for shares by ... 306 

„ of dividend by ... 752 

Circular, 

inviting subscription for shares 251 

prospectus, when 251 

Class, 

meaning of ... ... 581 

Class meetings, 165, 382-383 

how conducted ... 161, 165, 177 

Clerk or servant, 

who is c/:q 

^ ••• joo 

Co-director, 

contribution from 283 

fraud of ... ;;; 217 

Commencement of business, 

banking company, by, restic- 

ti ?- non , - ... 645 

certificate of registrar, as to ... 294, 296 

conditions precedent to ... 294-295 

contracts made before ... 295 

provisional only ... 295 

interference by Court in ... 295 

penalty for contravening pro- 

visions as to ... ... 295 

private company, by ... 39 , 104 

requirements of ... ... 294-295 

restrictions on ... ... 294-295 

winding up before ... 295 

Commerce, 

association formed to promote 105-106 

Commission, 

balance sheet, statement in, of 309 
brokerage or 302-303, 307 

debentures, in respect of ... 309, 325 
disclosure of 301-302, 304 

payment of, out of capital ... 302, 305 
lump sum, in ... 303 

underwriters, to ... 304-306 

power to pay, to be taken in 
• abides ... .... . 30 1 
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prospectus, to be disclosed in 256, 302 
rateof - - 301-303 

“statement in prescribed form” of 302 

meaning ••• 306 

shares, on, when lawful ... 301-302 

Committee, 

delegation of powers by directors to 7 33 
proceedings of ... ••• 735-736 

Committee of inspection, 

compulsory liquidation, in, 

provisions of ••• 454-435 

powers of liquidator, con- 

trolled by 1 ,? 

creditors’ voluntary liquidation in 530 

fiduciary relation of members of 456 

Common seal, __ 

affixing of 119-120, 724 

company may have, for use 

abroad ••• 243-244 

use of such seal ••• 

company must possess ••• 1°1 

documents which need not be 

under ••• 7 24 

fraudulent use of ••• JJj 

name of company on 
occasions on which to be used 
penalty for default in having 131 

persons with implied power 

may affix 120, 724 

presumption of regularity in 

affixing - 9-20 

proof of - 119 '“° 

when without authority ••• 
who may use ••• 

wrongful affixing of ••• 

Companies, 

authorized to register under 

this Act, ••• 617 ' 627 

capable of being registered 

under present Act •• olf-oiy 

control of, where by Provincial ^,q 

Government ••• . , 

foreign, provisions relating to t 

formed under former compa¬ 
nies Acts, application of 

Act, in case of ••• 616 '° ' 

—registered but not so formed 
non-trading, application of Act to 
purchase of or loans upon their 

own shares prohibited 162-163, 667- 
registered in Burma and Aden, 

provisions as to ••• . gc - 

regUtration of contract before 

date of in -, 

effect of *'• ccy 

solvency or insolvency of ••• 29-32 

suit by or against 

Companies Act, 

Act VII of 1913, 22 

extent of 22 

operation of 17 

Act XXII of 1936 

application of, to companies 
formed & registered under 

previous Acts - 616-617 

152 


between 1857 &. 1913 

companies authorized to regis¬ 
ter under 


16 

617-627 


617 

86 

15 

918-1077 

15 


ter uuuei 

companies registered under 

Acts XIX of 1857 & VII of 

1860, transfer of shares of ... 
constructive notice of 
English Acts, history of 

„ Act of 1929 

Indian Acts, history of 
Life Assurance or Provident 

Insurance Acts not affected by 659 
provisions as to companies whose 
registered offices are in Burma or 

Aden - 43-44 

Companies limited by guarantee, 

amount of guarantee ••• 12 

fo“°of 71-72,107 

forms of memo. & a mde_s^ ^ ^ 

increase &. reduction of share 

capital of 7 

memorandum of, contents ... -iK'ry, 

provision as to ••• LU{ 

Companies limited by share, 

alias of principal members, not 3/ 

banking, provisions as to^ ^ 

cannot deal in their own share 162-163 

definition of . , , , 

directors with unlimited liability, of^ ^ 

distinction between incorporated &. 

not incorporated (partnership) ^ 

financial assistance for purchase ■ 


162 

58 


58, 99 
33 
58 
773 
368,405 


lanciai 

shares of, prohibited 
formation of 
history of (see History) 

incorporation of 

intra vires acts of _ 

memorandum of association of 

form of 

minimum members of ••• • 

Objects of (see Objects of company)^ ^ 

penalty for non-publication of J82 

privaSVee Private company) m 

registration of existing •• 1?g 

It a tutor y mee tin g of (see Statutory 
„,SSU of 32-33,62-66, 163 

Companies registered under 

Part VIII of the Act ... ^ 

Company, ... 34 

acquitscence or 739. 240, 334 

growing power, of n ^ ,63 

cannot * has( . ita OW n shares 63, 162 

-S-mf^rmem^.^.ct 368 
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company may become member of 

another ... 126-127 


contract before incorporation of 102 
„ by, form of ... 238 

debts, when deemed unable 

to pay ... 417-418 

definition of ... 24 

defunct (see Defunct 
company). 

distinction between incorporated 

&. partnership ... 28 

distinct legal persona 28, 35 , 100 

domicile of ... 29,48 

estoppel of ... 34 

funds of, cannot be spent in 
purchase of or security 
upon its own shares 162-163, 667-668 
formation of ... 55-56 

how ended 58 , 611-614 

how far bound by acts 
ultra vires & intra vires ... 32-33 

how far bound by acts 
of directors ... 220 

implied powers of ... 61 

incorporation of ... 99 

knowledge of ...33-34,220 

legal entity after incorporation 100 
liability for carrying on business 
with members below minimum 368 
limited by guarantee ... 56 

limited by shares ... 56 


maximum &. minimum number 
of members in unregistered 
meaning of 

member of another company 
may become 

misapplication of funds of ... 
mortgage, power to give 
name of 

• • t 

notice, service of, on 
notice to 

object of, must be legal 
of more than 10 in banking 
<Sc more than 20 in other, 
must be registered 
one man 


50 

509 

126-127 
590 
334 
76-79 
369 
33 
56, 67 


49 

57 


33-34 
88-89 
35, 100 


outsiders, bound to know 
external position of 
duties of, in dealing with ... 
person—legal entity, a 
pleadings of, signature &. 

verification of ... 102 

powers of registered ... 60-62 

powers of, to arrange different 
amounts being paid on shares 
property of, wrongful withholding of 


penalty 
remedy 

punishment may be inflicted on 
purpose of, no limitation in ... 
registered documents of, notice 
of, to persons dealing with it 
registration of, date of 
registration of, effect of 
release members of their 
liability, cannot 


153 

655 

655 

35 

58 


33-34 
99, 103 
99, 103 

163 


rescission, right of against promoter 278 
residence &. jurisdiction ... 48 

suit by or against 29-30, 101-102 


♦ • • 


32 

30 

32 

31-32 

369 

238 
240 

239 
56 

278 

60 

273 

270-283 

273 


346, 649 


costs in proceedings of 
pleadings parties in 
secretary, by 

who ought to be plaintiff in 
summons, service of, on 
tort of 

• • 

ultra vires contract of 
ultra vires payments of 
unlimited 

vendors of, remedy against 
wide powers of, construction 

Compensation, 

how estimated 
untrue prospectus, for 
what is 

Complaint, 

who can make under the 
Act 

Compromise <St arrangement, 

alteration of, subsequent 384-385, 386 

alternative mode of liquidation, is 384 
appeal in the matter of ... 374 , 387 

assent of classes in ... 386 

class meetings for ... 382-384 

how held ... 382-383 

contributories with ... 580 

Court’s control over meeting as to 384 
Courr’s jurisdiction in ... 378 

Court’s powers &. duties in ... 376-377 

Court’s power to stay 

suits &.c. in ... 374 

creditors, with 373, 381, 383, 580 

date on which becomes binding 386 
directors’ position in ... 386 

dissentient members in 379, 389-391 

executing Court’s jurisdiction in 385-386 
facilitating, provisions of ... 387,389 

foreign company, of ... 378-379 

how to make certain ... 525 

majority of three-fourths in 

374, 381-382, 384 


meetings for 
conduct of 
notice of 
proxy in 
voting on 
members, with 
order of Court, 
certified copies of to be 
filed with registrar 
who are bound by 
power to acquire shares of 
dissentient members 
provisions relating to 
„ facilitating 
arrangement &. amalgama¬ 
tion under 

contract of personal service 
not transferred in 
order, certified copy of, to be 
delivered to registrar 
power to acquire share of 
dissentient members in 


374, 382-383 
374,382 
383 
382 
382 
373-374 


374 

385 


• • • 


389- 391 
373-374 
387-388 

390- 391 
389 
388 

389-390 
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385 


378 


reduction of capital involving 
re-organization of share 
capital in 

sanction of Court requir^ 379> m5gi 

what the Court will consider 

in giving ^80 

where Court will not give 
withdrawal of ••• 386 

scheme of, when sanctioned, 

differs from agreement ... 3ol 

what is ••• 

who are bound by ••• 

winding up, in 377, 379, 580-583 

general ••• 

liquidator &. company, 

between - 580-583 

meetings to approve ... 

power to, with creditors ••• -> ou 

Consideration, 

contract for fully or partly paid 

shares, filing of, as to 297-298, 300 

distribution of, for shares 
future services as ••• 7 qq 

illusory or fraudulent ••• 

issue of shares for, as fully or 

partly paid ••• ^UU 

other than cash ••• 297-3UU 

Consolidating Act, 

construction of 

Consolidation of shares, 

company limited by shares, or 

different classes of ••• ^ 

power of . - 154 

registration of notice of ••• 

Construction, 

amending Act, of ••• 17,18 

Companies Act, of ••• ' 

consolidating Acts, of ••• 

general rules of . 

memorandum of association, ^ ^ ^4 

Contempt of Court, _ 

company may be punished for _ 

winding up, in 

Contract, 296 

adoption of, by company ••• 

agent, through, to take shares 

arbitration, to refer to ••• 31 » 

articles, how far form 

cestui que trust’s right of action 5 

under 

commencement of business, 
before, provisional only 
consideration for, to take 29 2 

shares •* 262 

contents of, notice 

damages for breach of, in ^ 

winding up — 747,749 

director’s, with company ... ^ aa-jaa 

„ interest in, disclosure 2jH-246 

disclosure of, in prospectus • •• 

estoppel in 2 61 

existing, purchase 01 


fraud &. misrepresentation 

in, effect • •• 252 

fully paid shares, for ... 298-299 

to be filed with registrar 297-298, 302 
where valid ••• 299 

how made 238 

illegal, not enforceable ••• 128 

implied from acting on articles 87-88 

to indemnify HO* H4 

incorporation of company, 

before &. after ••• 296, 297 

inspection of 

liquidator, by ••• 463 

manager, by — 

“material”, what is foz 

minor’s - 125 '™ 

mistake in, effect > 

non-disclosure of, director s 

paid up shires, for 297-298,^99-300 

power of company to make, 

without 9 eal ••• L * 

prospectus, obligation to 

disclose material, in ••• 

provisional, when y* 

meaning of “provisional ... w 

lh P a “k°e f 125-126,289-290 

agent, through „ ~g^ 

binding, where ••• 2 g 7 ' 2 gg 

how made 

illegal not enforceable, 12g 

wh r en . v ::: 125-126 

minor, by 2 gg 

mistake, effect of 2 gg 

offer & acceptance, - £gg 

oral, may be - 12 5, 288 

partner, by c 289 

proposal, withdrawal of ••• 9 g 

social ■■ 241 

termination or 111 

transfer of shares, to make ... 
trustee for intended 297 

company, with ••• 2 4 0 

ultra vires the company 2 40 

„ directors ••• fig 

when binding on company 239,289 

where company is undisclosed ^ 

principal 125 

without authority ** 240 

without seal 238, 301 

writing, in 

Contribution, 283 

directors, between 

Contributories, 502 

absconding, arrest of 

actionable claims, purchase 555 

by » r "... 488-493 

adjusting rights ot 4 OI 

arrest,^ power to, when 502 

absconding 404 

balance order against 404 

bunkrupt ... 482-486 

calls on (see Calls) 
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478-482 
397, 402 
478-486 
400, 424 
439 


Court’s power to order 
payment of debts by 
death of member, in case of 
debt due from 
definition of 
disabilities of 

distribution of assets among 465, 488-493 
effect of being placed on 

the list of ... 401 

executor of, duty ... 404 

insolvency of, in case of ... 404 

joinder of parties by ... 475 

joint members, as, when liable 397, 404 
letters of administration of 
estate of ... 403 

liability of 394-400, 401-404, 470-476 

begins, when ... 401 

estate, of ... 403 

executors, of ... 403 

extended, may be enforced 398 

joint holders of shares, of ... 404 

member, of, to whom shares 

issued at a discount 397 
who is induced to take 
shares by fraud ... 398 

whose shares forfeited 

398, 691-692 
company limited 
by guarantee ... 395, 398 
deceased ... 397, 403 

unlimited company 399 
nature of ... 401 

past member, of ... 394 , 396 

present member, of ... ’394 

principle of ... 395 

set off of 399, 479, 481 

subscriber to memo., of ... 397 

trustees <5tc., of, to whom shares 
issued at a discount ... 397 , 404 

unlimited company of ... 399 

list of, settlement of ... 470-476 

meaning of 400, 423, 424 

order against, when conclusive 487 

„ for payment by, when decree 480 
res judicata in suit against ... 476 

suits &. proceedings against, 

Court’s additional powers in 502 

. ? are . ... 400-401 

wishes of, meeting to ascertain 602-603 
winding up, application to 

C° urt b y 411 , 421, 424 

tully paid up, when can ... 411 

rights of, as to costs ... 485 

Conversion, 

company of, into private ... 392 

private company, of, into public 391, 392 
shares, of, into stock &. vice versa 154, 156 




f f 




>> 




}} 






>) 


effect of 
notice of, to Registrar 

Co-operative*society, 

legal entity, after incorporation 

Copies, 

balance sheet &c., of members’ 
right as to 

deposition of witness, of 


157 

157 

103 


353 

498 


memo. &. articles, of, to be 

given to members ... 105 

to be noted in every copy ... 105 

taking of ... 603 

Co-promoters, 

position of ... 277 

Corporation, 

appointment of representative by 197 

Costs, 

carrying on business by liquidator, 

of, priority ... 456,462 

litigation, of ... 493 

misfeasance, of ... 593 

security for ...’ 650 

winding up, in (see Winding up) 458-460 
contributory’s petition, of ... 485 

. creditor’s „ • ... 433 

liquidator’s liability for ... 458-460 

proving debts, of ... 488 

solicitor, of ... 488 , 494 

Coupon, 

payment of dividend by ... 151-152 

Court, 

abuse of process of, restraining 425 
control of, on liquidator ... 469-470 

decree of, transfer of ... 503 

definition of ... 24 45 

delinquent directors, may 
prosecute ... 596-599 

examination, private 

&. public, by * ... 495-501 

interference by ... 46 

internal management, in ... 31, 46 

principle of ... 78 

jurisdiction of District ... 4445 

» High ... 45-46,47 

„ winding up, in ... 44 

orders of, enforcement of ... 502 

how made ... 503-504 

—limitation ... 502 

—without jurisdiction ... 405 

power to extend time for filing 
document ... 298, 300 

power to grant relief for negli¬ 
gence &c. ... 650-653 

Creditors, 

arrangement with ... 373-389 

business carried on in 
fraud against ... 355 

change of position by ... 442 

class of, meaning ... 581 

compromise with (see Com¬ 
promise &l Arrangement) 
concealment of name of, 
penalty ... 175 

exclusion of, from dividend ... 487 

fraudulent preference of ... 573-576 

limitation against ... 487 

list of, in reduction of capital 171-172 
meaning of 418, 445 , 580 

meeting of 382, 469, 529, 602-603 

notice of ... 581 

voting at ... 382 

set-off of debts of ... 488 


>> 


M 




INDEX 


i 


1213 


voluntary winding up, 
right9 in 509, 

(see Voluntary winding u£) 
who are 
winding up, in 

Court’s power to exclude, 
not proving in time 
—limitation 

winding up, ex debito justitiaz, 
rights of 
petition for by 

proof of debts by, 487-488,545, 
remedy of, when company 
is dissolved 

rights of, in 409-411, 

—to proceed, cannot sell ... 
sale of debt of 
secured, position of, in 
what is to be proved by, in 
wishes of, in 548, 

Creditors &. contributories, 

court may have regard to wishes 
—court’s power when exer¬ 
cised 

—winding up by Court, in 

Criminal offence, 

cognizance of 
summons, service of 
who can complain of 

Criminal prosecution, 

Court’s power to direct liqui¬ 
dator to institute against 
directors <St others 
fines, application of 
proceedings in 

Cross suit, 

company as plaintiff in 

Crown, 

debts of, priority 
prerogative rights of 

Damages, 

company liable, where 
limitation, suit for, against 
directors 

malicious prosecution, for 
measure of, in suit for mis¬ 
representation 

misrepresentation by direc¬ 
tors, for 

in prospectus, for 

(see Misrepresentation ) 
suit for, against directors, 
limitation 
tort, in proof of 

Deadlock, 

appointment of director 
case of 

company can act in case of 
winding up „ 

Debenture-holders, 

death of 

manager, appointment of in 
action by 
tanking pari passu 


528-532 

381 


487 

487 

408 

408-411 

554-565 

465 

421-424 

425 

425 

558-559 

419 

602-603 

of, 

445, 446 
445-446 

648-649 

649 

649 


• • P 


• • • 


• • • 


431 


in 


596-599 

650 

648-649 

650 

, 565-567 
567, 577 

147 

294 

425 

254 

254 

264 


294 

562 


730 

212 

415 

337 

318 

323-324 


• 9 I 


• • • 




remedies of 
rights of 

modification of 
restriction on, not illegal 
to inspect register of 
trust deed, copy to be sent to 
trustees of, remuneration 

Debentures, 

amount and number issued 
and underwriting of, to be 
stated in prospectus 
certificate endorsed on 
certificate of, to be ready 
within three months 
charge created by 
clog upon redemption of 
commission, discount Stc. to be 
stated in balance sheet 
—on placing shares 
construction of 
date of creation of 
debenture stock distinguished 
from 

definition of 
different kinds of 
“fixed charge” in 
“floating” „ 
irredeemable 
issue of 

issued, meaning of 

joint, of several companies ... 

manager of property comprised 

meaning of 

modification of terms of 

to be sent to registrar 
mortgage 
negotiability of 
notice of charge in 
pari passu clause in 
particulars for registration of 

a series of 
particulars in case of commis¬ 
sions &.c. 
perpetual 

place of payment of ••• 

power of company to modify 

to re-i9sue redeemed ... 

protection of 
ranking pari passu 
redemption of 
registrar’s certificate to be 
endorsed on 
registration of 
how far notice 
re-issue of 

seal, need not be under 
specific ^performance of agre 

ment to take 

stamp duties on 

trust deed of, 

copy to be sent to 

holders of ’ *j 

when issued but not reared 
winding up accelerates date 
of payment ot 


277 

316 

318 

337 

336 

336 

342 


• • • 


• • • 


• • • 




• • • 


255 

326-327 

311 

314-316 

336 

309, 325 
325 
338 
318 

36 
24, 35 
35, 316 
35 
35-36 
336 

316 
333 

317 
in 318 

35,314 
338 
327 
35, 316 
316 
317 
323-324 

323-324 

325 
336 
317 

318, 338 
338-340 

324 
324, 331 
336-337 

326 
312-314 

317 

338-340 

317 
323-324 

317,340 

318 


336 

317 

427-428 
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Debenture deed, 

construction of ... 338 

Debenture stock, 

certificate of, to be ready within 

3 months ... 311 

distinguished from debenture 36 

irredeemable ... 36 

meaning of ... 24 

nature of ... 36 

Debts, 

all kinds of, provable in 


winding up ... 554-555 


and liabilities, meaning of ... 483 

assignment of 417,418,484 

company unable to pay, when 417-418 
disputed ... 410 

dividends declared, are ... 740 

material date of ascertain¬ 
ment of, in winding up ... 399 

shares, liabilities on, are ... 96,98 

Deceased member, 

liability of ... 683-684 

notice in case of ... 140,684 

right of action, survival of ... 254 

rights of estate of ... 140 

transfer of shares of ... 139-140 

Decisions, under previous Acts, 

reference to ... 18-19 

—English ... 22 

Declaration, 

advocates & others of ... 104 

dividend of (see Dividend) 

Deceive (Sc defraud, to, 

distinction of ... 655 

Decree, 

application for substitution in, 

on winding up order ... 439 

Deed, 

execution of, in or outside 

British India ... 243 

meaning of ... 117 

transfer of share, need not 


be by ... 117,678 

Deed of settlement, 

substitution of memo. &. 

articles for ... 625-626 

confirmation by Court ... 626 

Default, 

meaning of ... 135 

Deferred shares (see Founders* shares) 
Delinquent directors, manager Sec., 


court will consider what, 

in case of ... 598-599 

jurisdiction of ... 599 

prosecution of ... 596-599 

Definitions, ... 24-27 

effect of ... 27 

other words &. expressions, of 42-43, 662 
of words used in the Act .. 24-27 

Defunct companies, 

inquires by Registrar, as to ... 611-613 

limitation for application for 

winding up, in case of ... 614 


113-114 


732 


726 

727 

229-230, 727 
754 
754 


registrar’s power to 

strike off ... 611-614 

removal from register of, ... 611-613 

effect of ... 613 

restoration to register, of ... 612-614 

limitation for ... 614 

striking off ... 612,613 

Deposit, 

shares, of, by way of equitable 

mortgage ... 113-114 

Directors, 

abroad, notice to ... 732 

absenting from board meeting, 

effect ... 726 

accepting incompatible office 727 

„ office of profit 229-230,727 
accounts, duty to keep ... 754 

right to inspect ... 754 

acts on company’s behalf, 

before acquiring qualification 226 

company bound by 212-213, 718 

irregular 226-227,681 

ratification of, by company 

212, 217, 718 

strangers, when dealing with 718 

ultra vires 65, 214-215, 717-718 

validity of 226-227, 736 

when without authority ... 681 

additional 712, 728, 730, 731 

appointment of ... 730-731 

advertisement, restriction on... 223 

affidavit by, as to share 
qualification ... 223 

agent of company, how far 

36, 209,210,211 
appointment of ... 220-221 

additional 221-223, 712, 728, 730, 731 


after removal of 
another company by, 
agreement as to 
articles, by 

defect in, knowledge of 
definite period, for 
election, by 

first directors, of 2 \ 

general meeting, by 
obligatory 
partners, as 
re-election, by 
restrictions on 
subscribers of memo., by ... 
vacancies to fill in 
articles, how far contract with 
articles provide for number 
&c. 

assignment of office by 
attendance at board meeting 


731 

728 

... 209,221 
... 226, 227 
726 

... 728-729 

220, 221,711 
... 221,728 
209 
712 

... 728-729 

223 

... 220,711 
... 728-729 

:h 220 

209 

... 227-228 


by 


auditors’ work, not bound to 
supervise 

authority of, circumscribed by 
memo. &. articles 
avoidance of provisions reliev¬ 
ing liability of 
bankrupt (see Insolvency), 
cannot act as 


725, 731-733 


366 

718 

228 

227 
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board meetings, absence 
from—consequences 
borrowing by, 

in excess of powers 
must not exceed^hare capi¬ 
tal, where 

restrained by memo. 6c 
articles, when 
breach of trust by 
bribe to 

cannot act without meeting 


726 

321-323 

722-723 

321,723 

585-586 

585 

732 


• • • 


chairman of (see Chairman of directors f 
charge in favour of 
co-directors, liability for acts of 
prospectus for, issued by 
committee of 

chairman of, election of 
casting vote of 
delegation of powers to, 
presumption 
powers of 

common, knowledge of 
company as 

how far liable for acts of 
complaint against 
conduct of business by 
consent to act as, filing of 
continuing, acting by 

contracts by 210, 217, 218, 230, 244-249 

company, of, participation 

in profits of—effect ••• 727 

sanction of directors 

when necessary ••• 230 

contribution between ••• 283, 395 

control of, by general meeting 212 

conviction of, effect ••• 

criminal liability of 283, 346-347 


334 
595 
254 
735, 736 
735-736 
736 

735 

736 
713 

220,711 

220 

346-347 

716-718 

223-224 

734 


dealing with fellow 
„ ,, himself 

decisions of, if can be over¬ 
ruled by company 
de facto <Sc de jure 
definition of 
discloser by 

of benefits obtained from 


promoters 

of interest in contract 


595 
712-713 

212 
220, 713 
24 


589 

246 




if 


of 


249 


appointment of manager 
and managing agent 
discretion of, transfer of Q 

shares, to 109 - 110 , 680-682 


disputes between, Court’s 
interference in ••• 

disqualification of 230-231, 

when ceases , ••• 

duties of 218-219, 716-718, 

balance sheets See., in 
respect of 

election of — 

adjournment of meeting for 
amendment to motion for 
intention to propose, notice 

poll at ••• 

recommendation of board 

for 


713 

725-727 

727 
721-723 

756 

727-730 

729 

728 

729 
728 

728 


728 

... 589-590 

... 499-501 

715 

210-212, 712 
711 

718 

510 

229-230, 727 
246 

216, 229, 718 
726 

... 247-249 


elegible for re-election 
error of judgment of 
examination by Court of 
fees of 

fiduciary position of 
first, number 6c names of 
general meeting cannot 
take powers out of 
gratuities to 

holding any other office of 
profit 

holding shares in other 
companies 
indemnification of 
insolvency of, effect 
interested, voting by 
knowledge of, whether of 

company ••• 220, 713 

liabilities of 217-218, 657 

balance sheet, in respect of 344-347 
bills of exchange 6cc., for 241-243 
breach of trust, for 217-218, 587-588 
contracts, as to 
contribution, for ••• 

criminal 2 ®3i 596-599 

deceit for ••• ^ it 

de facto 6c unqualified226-227, 588, 713 

dividends paying impro- 

perly, for 217, 590,.748-749 

false statement, for ... ^>033 

frauds, for - 217 ' 218 

misapplication of com- 

negligence, for 585-586, 


267, 


past directors 
winding up, in 
preliminary expenses, for 
prospectus, for 
statement in, for 
ultra vires acts, for 
unlimited, when 
wilful default, for 
list of persons consenting to 
be, to be sent to Registrar ... 

loans of 

managing director 

acting in private capacity, 

effect •, 

agreement with company, ot 

appeal by 
appointment of 

arrears of salary of 

dealings with, outsiders by 
dismissal of 
duties of 

liability of company for 
acts of 

misfeasance of 
position of 
powers of 

remuneration of 
retirement of 
meaning of 
meeting of 


270 

270 

214 

178 

217 


400 

400 

719 

283 

271 

215 

179 

218 


s • • 


223-224 

229 


722 
720-721 
347, 449 
719, 720 
III 
111 
720-721 

721 

721, 722 
588-589 
719 
721, 722 
222, 719 

722 
36 

731-736 
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agenda of ... 733 

chairman of {see Chairman of 
directors) ... 734-735 

convening of ... 731-733 

directors cannot act without 732 

exclusion from, by co-directors 733 

irregularity in, effect ... 732-734 

minutes of 204-207, 723-724 

notice of contents ... 732 

notice of, when director is abroad 732 
quorum in 687, 733-734 

what is ... 733 

where articles do not fix... 733 

„ fixed by directors ... 733,734 

,, number in office 

is less than ... 734 

ratification of business of previous 733 
resolutions of ... 206,731 

responsibility for resolution of 

previous ... 724 

summoning of 731 

without, cannot act ... 732 

voting at ... 248,731 

what is a ... 733 

minimum number of ... 209 

minute-books, to be kept 

at registered office by ... 205 

minutes of meetings of, duty 
to keep 204-205, 723 

confirmation by, effect ... 724 

presumptive evidence of ... 204,206 
misfeasance of 

no set off ... 593-594 

proceedings for, against 583-590, 591, 

594-595 

negligence of, when protected 650-653 
non-disclosure of interest by, effect 248 

number &. names of first ... 711 

„ increase or reduction of 730 
office, filling up of ... 222 

office, loss of, compensation ... 216 

„ vacation of 222,230-230 

office of profit, cannot hold ... 229-230 

outsiders acting in good faith with 718 
partners of firm as ... 712 

plea of, in prosecution ... 346 

position, true, of 36, 209-212 

—principle governing of ... 274 

powers of 210, 214, 217-218, 716-719 
calls, to make ... 670-675 

cessation of ... 457,517 

company cannot take away 718 

delegation of, to committee of 735 
exercise of ... 716-719 

first directors, of ... 711 

managing company’s business 716 
company cannot take 

away from ... 718 

meaning ... 717 

memo. &. articles, limited by 718 
notice of limitations of ... 214 

Table A, provisions as to ... 716-719 

winding up order, effect of, on 427 
private company, of ... 39 

proceedings of, provision in 

Table A ... 731-736 


profits, acceptance of ... 727 

secret, of 210 - 211 , 712 

prosecution of 346-347, 596-599, 653-655 
qualification of 234-236, 716 

acquiring * ... 224 

affidavit as to ... 223 

agreement to take ... 224-225 

alteration of, by company ... 716 

gift of, from promoter ... 225 

holding of ... 225, 716 

in trust for promoters ... 225 

how taken ... 225 

implied agreement to take ... 224-225 

increase of, effect ... 226 

joint holding of ... 225, 716 

not qualified before 
registration of share ... 226 

payment for ... 224 

provision in Table A ... 716 

time within which to acquire 224, 226 
trustees or mortgagees, shares 
held as ... 225 

vacating office, if not acquired 224 
what is ... 716 

when must acquire ... 224 

quorm of ... 733-734 

call, to make ... 687 

committe, of ... 734 

directors not entitled to vote 
cantot join to form ... 248 

directors’ power to act, where no 734 
number in office, where less than 734 
outsiders may assume proper 734 

what is ... 687 , 733 

where articles do not fix ... 733 

re-election of ... 728 

register of ... 231-233 

change in, to file ... 232 

inspection of ... 232 

particulars of ... 231-232 

—form of ... 824*825 

relief of, in case of negligence 
or breach of trust ... 650-653 

remit debts of a director, 

cannot ... 230 

removal of 210, 230, 726, 731 

remuneration of 215-216, 266, 713 

apportionment of 215-216, 714 

balance sheet, not acknowledg¬ 
ment of ... 716 

cestui que trust, not entitled to 715 
division of ... 714 

due not as a member’s ... 715 

extra work, for ... 716 

gratuity beyond ... 215 

income-tax on ... 216 

percentage of profits as 215-216, 715 

powers to fix ... 713-714 

profits, need not be paid 
out of ... 715 

proof of in winding up ... -399, 715 

prospectus, to be stated in ... 254-255 

quantum meruit ... 714 

resolution to forego ... 715 

set off of ... . 715 

travelling expenses in addition to 714 
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when entitled to ••• 713-716 

winding up, in 714 

report of 347-348, 757 

directors’ liability as to ... 757 

residence of—jurisdiction of 

Court ••• 48-49 

resignation of 216, 726 

resolutions of, signed by all ... 733 

responsibility of ••• 713, 724 

restriction on powers of ... 230 

retirement of ••• 727 

failure to hold general 

meeting, effect on ... 728 

retiring director is eligible 728 

right to be indemnified by 

company 216-217, 718 

right to compromise suit ... 217, 717 

„ „ sue 717 

rotation of ••• 727 

sanction of, necessary for 

certain contracts ••• 230 

secret agreement of ••• 524 

„ benefit of ••• 245, 712 

sell company’s undertaking, 

cannot ••• 230 

service of, not whole time ••• 712 

„ term of ••• 

substitute director, provision as to 
suits by - 2I4 » 220 

against other ••• 220 

transfers of shares, powers 

regarding 109-110, 680-683 

travelling expenses of _ 714 

trustees,whether 210-212,218-713, 717, 749 
ultra vires acts of 62-63, 214-215 

uncalled capital, payment of by, 

effect ... 474 

unlimited liability of ••• j78 

special resolution by 
vacancies, casual ••• '50 

„ filling of 222, 728, 729 

„ power to act notwithstanding rvt 

vacation of office of 222, 230, 231, 725-727 
validity of acts of ••• 73o 

irregularity notwithstanding 
vendors become, when ... “4o 

voting at general meeting ... 24/ 

voting by interested ••• 24/-240 

wilful neglect or default of ... 652-o35 

winding up, 449 

appeal by, after •• Jl 

determines power of 4Z/,:u 

petition for, when cannot 

present ••• cn7 Z Q . 

set off, when entitled to ... 595-3V4 

Directors, managers Slc., 

penal provisions as to omission 

of certain duties in winding up 600-oU 

Disclaimer of property, 

by liquidator - 

application in ••• 01 

Disclosure, egg 

directors by, of benefit ... 3 

interest, of, by 744^249 

directors • • 244 

promoters L 

153 


230 
524 
245, 712 


230 

712 

712 

228 


prospectus, in ... 254-259 

vendors St purchase price, of ... 256 

Discount, 

allottee’s liability when shares 

issued at ••• 303 

company cannot issue shares 

at 134, 302-303 

company, when can issue shares ^ ^ 

prohibition of payment of ... 302 

statement in balance sheet as to 309 

Discovery, 

adverse party’s right to, in 

winding up ••• 4oL 

Dissentient shareholders, 

prices of shares of, how deter- 

mined - 520 

rights of amalgamation or teams- 

truction of company 589-391,519 520 
—in variation of their rights 170-1/ / 

Dissolution of company, 494-4*5 

abortive company, of ••• 

bona vacantia after 494-495, 605 

carrying on business after ... £ 

claims against company after 604-605 
Court’s power to declare void 604-605 

defunct company, of - ^ 

effect of ...» 

liquidator’s acts after ••• 

„ liabilities „ ••• * * 

misfeasance proceedings 

not maintainable after ••• £ 

rights before &. after ••• ^ 

solicitor’s authority after— 

void, may be declared within ^ ^ 

two years 

District Court, - 24 

defined 44.49 

^conferred on, by Provincial" 
Governments -• 

transfer of winding up proceed- ^ 

ings to 

D aaountt, principles of keeping ^ 

for purposes of *” 750-753 

apportionment ot - 74 g 

capital assets, when sold ••• ?4Q 

“ pay me nt^ottt'of!'prohibited 740-749 

ca^imli'ation^o^Profits, ^ 

whether . * 751 

cash, payment of, m - 752 

cheque „ , ’’ j to pa y whole 

company not bound to pay 735.737 

profits as b ... 151-152 

coupons, payment of, by 

Court, when can interfere m ^ 

curnnUdvc °!ee Presence 751-753 

current profits payment out ot y40 

debt is, when declared 685 

deceased member s 736 

declaration ot 


303 


570-572 

572 

589 

244-249 

257 


302, 307 
302 
309 


461 


520 


494, 605 
495 

494 

495 
605 
495 

604-605 

24 

44- 49 

45- 46 
421 


737 

750-753 

748 

740 

740-749 

746 

737-740 

752 

752 


■ 

685 

736 
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depreciation to be taken into 

account in ... 747 

notice to members ... 754 

director’s liability in improper pay¬ 
ment of ... 748-749 

distribution of ... 750-753 

“in proportion to their shares” 750 

whole profits, not compulsory 736-737 
elsewhere, where payable ... 752 

enforcement of payment of ... 737 

estimated as opposed to realized 

profits, payment out of ... 748 

founder’s shares, on ... 260 

gain, single item of, in ... 747 

general meeting, decision of, as to 736 
how payable ... 736-754 

income-tax, deduction of, from 730-731 
injunction against payment of 749 

interim ... 740 

interest as against company on 754 

joint-holders’ receipt for ... 754 

limitation, bar of, for payment of 740 
meaning of ... 736 

“not payable otherwise than out of 
profits” ... 740-749 

“not payable out of capital” 741-742 

—distinction between two expres¬ 
sions ... 741-742 

payable 

amount paid on shares accord¬ 
ing to ... 740 

not otherwise than out of 
profits ... 740-749 

not out of capital, distinction741-742 
capital, 

income v. corpus ... 744 

keeping assets up to nominal, 
not necessary ... 745 

to whom, 

members, to ... 740 

„ meaning ... 740 

payment of ... 737 , 746 

cash, in 70 

cheque by ... 752 

preference shareholders, of ... 491 

preference <Sc ordinary shares, on 

751, 752, 753 

premium, payment out of ... 748 

profits, out of, 
capital assets sale of, 

whether ... 748 

expenditure chargeable to 
revenue or capital ... 746-747 

shareholders, determination 
by ... 747 

what are ... 742-743 

» j» not ... 744 

profits, what are, for ... 743 

registered member, prima facie 
entitled to ' ... 752 

reserve fund, before declaring 753-754 
share warrants, in case of ... 151-152 

transfer of share, effect of ... 111-112 

wasting property, in case of ... 745-746 

who are entitled ... 740 752 

winding up, in arrears of ... ’ 732 


insolvent contributory, of 490 

no participation in, unless 
calls are paid ... 489 

Documents, 

authentication or service of 369 

company’s, what are ... 462 

copies of, taking ... 603 

delivery & production of ... 495-496 

discovery of ... 461 

disposal of, in winding up ... 604 

evidence, ,, „ ... 603 

„ „ filed with Registrar 

to be ... 615 

inspection of, on winding ... 603 

list of, to be filed with 
Registrar, ... 1087-1088 

savings of, executed under 

previous Act ... 659 

service of, on company ... 369 

„ „ registrar ... 369 

Domicile of Company 29, 48 

Due cause, meaning 449 

Ejusdem generis rule, 

circumstance in which company 

may be wound up, in ... 412 

English decisions, 

reference to ... 22 

Estoppel, 

allottee of shares, of ... 148 

avoiding contract to take 

shares, in ... 264 

company, of ... 34 

certificate of shares, by ... 119 

certification, by ... 115 

payment on shares, by .... 148, 264 

Evidence, 

answer of witnesses in examination 
in winding up ... 499-500 

conclusive, 

certificate of incorporation 104 

„ permission to commence 

business ... 294 

„ registration of mort¬ 
gages &.c. ... 326 

chairman’s declaration as to 
voting ... 703-704 

documents filed with registrar are 615 
,, of company, in winding up 603 
penalty for giving false ... 599-600 

public examination in winding 

up, notes of ... 499-500 

register of members, prima facie 149-150 
report of inspectors ... 360 

share &. stock certificates, prima 

facie ... 118 

Examination, 

appeal against order of ... 499 

costs of ... 501 

Court, by ... 495-501 

inspectors, by ... 357*358 

officers &. other persons, of, 
in winding up 495-501, 542 

private, in winding up ... 495-499 

public „ ... 499-501 


ff 
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n 






V 


n 


}> 


Execution, 

put in force after commencement 
of winding up void ... 576 

restraining of, after petition 

for winding up ... 428- 

stay of.in compulsory winding up 434- 

voluntary „ 440-441, 541- 

winding up 

under supervision... 436, 

Executor &. administrator, 
actio mortiur cum persona, where 
applies 

creditor &. shareholders, of, may 
petition for winding up ... 421- 

duties of 
dissent, right of 

member, when ••• 139, 

personal liabilities of 
position of, in reference to 

company 594, 683 

probate, production of 

rights of 139-140, 525, 683 

transfer of shares by ... 139 

Existing company, 

alteration of articles of ... 

authentication of statements of 
banking company, registration of 
certificate of registration of ... 
contributory, a member of, 
when 
defined 

effect of registration of 
execution against, not 
maintainable 

existing liabilities of, savings ... 

„ suits, continuation of ... 
fees, payment of, exempted ... 
“limited,” addition of 
nature of, Registrar may require 
evidence of ••• 

savings of rights &. liabilities of 
staying or restraining proceedings 

against . •** 

substitution of memo. St articles 
for deed of settlement of o 2 d 

vesting of property on registra¬ 
tion of 

winding up order, 
suits against, stayed 
by, not stayed 
continued against, on 
registration 
dismissal of, effect 

• ^ 

Expenditure, 

chargeable to revenue or 

capital ••• 

-—shareholders’ discretion, when 

Expert, 

meaning of i in 

report of ...LI * 

Extraordinary general meeting, 

calling of, on requisition ••• 

convening of, 

directors’ duties &. rights in 
irregularity in, effect 


in 


-577 

431 

443 

542 

441 


623 

622- 


622- 


283 

■425 

404 

525 

525 

403 

-685 

684 

-685 

-140 

93 

621 

621 

622 

622 

24 

-625 




>» 


n 


623 

622 

623 

621 

622 

621 

622 

627 

■626 

622 

627 

627 

622 

627 


746- 


747 

747 

272 

280 

697 

697 
193 

698 


193 
193-194 
697 
192, 193 
193 

192 

193 
192 
192 

192 

193 
700 
697 


202 


like form, meaning of 
requisition for 
notices of 
postponement of 
requisition for 
date of 

directors’ duty in 
meaning of 

requisitionists, expenses of 
how called by 
rights of 

secretary’s power to call 
special business in 
what is 

Extraordinary resolution, 

amendments of 
chairman’s declaration conclusive 

when 198, 200, 203 

copies of, to be sent to members 203-204 
definition of ••• 

fatal defect in 
notice for 

poll at meeting for passing 
registration of 
voluntary winding up, for 
votes for, how taken 
waiver of notice 
when necessary 

False evidence, 

penalty for 

False statements, 

accounts &c., in 

directors’ liability for ^ ^^ ^ ^ 

measure of damages for 
penalties for 


198 
510 

198, 201 
198, 201 
203-204 
508 
200 
202 

199 

599-600 

653-655 


253 


- 

prospectus, in 
returns, in 
what are 

Fees, # . 

provision tor 
reduction of 
registration, for 
Table of 
where exempted 

“Federal”, f , 

prohibition of use of, in 

company’s name . " 

• • • 

members’ voluntary winding 

up, in 

Fines, , 

application ot 

Firm (see Partnership) 

« * __ 


254 
653 

259, 264, 270-283 

653 

279, 653-654 


... 615-616 

858 

615-616, 760-762 
... 760-762 

621 


76 

531-532 

526-527 

650 


Fixed charge 
Floating charge. 

crystalization ot 


35 36, 314-316 


342 

— . ... 314,578 

debenture, in 35 ^ 577,578 

definition of , 314-315 

distinction between fa 35 , 3 $, 5 7 7-578 

effect k o ». 578 

invalid, when 
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nature of ••• 314-316 

preferential payment of ... 341-342 

priority in case of ... 341-342 

registration of ... 312-314 

second ••• 579 

specific charge and, distinction 316-317 
test whether charge is a ... 314-315 

validity of ... 578 

what constitutes 342, 577-578 

winding up, in 569, 577-579 


Foreign companies, 634-642 

actions, whether can maintain 638 

canvassing for shares of, 

restriction on ... 641 

carrying on business by ... 637 

certification of documents of 634-635,638 
charges, registration of ... 641 

existing company, cannot 

be registered as ... 55 

file, required to, 

annual balance sheet <Scc. ... 635 

charter, statute, memo. &. 

articles ... 634 

list of directors ... 635 

names of persons willing to 

accept service of process on 635 

general meeting of ... 198 

penalty clauses in S. 277, effect 638 


place of business of 55, 635-636 

prospectus of, requirements 

as to ... 639-641 

receiver, notice of appointment of 642 


requirements as to ... 634-637 

restriction on sale & offer 

of shar es ... 638-639 

trading by ... 55 

which are ... 637 

Foreigner, 

member of company may be 56 

Forfeiture of shares, 685-692 

action for rescission pending, when 253 
allottees of forfeited shares, 
rights of ... 692 

annulment of ... 690 

articles must authorize ... 686,687 

must be strictly construed ... 687 

provisions of, must be 

followed ... 688 

call after ... 690 

invalid, effect ... 686 

clog on equity of redemption, when 692 
collusive, to avoid calls ... 688 

company cannot get share 

amounts twice over after ... 690 

contingency, upon ... 689 

contributory, not after ... 692 

directors’ declaration conclusive 692 

„ discretion as to ... 690 

„ resolution „ ... 689 

directors when can make ... 687-688 

effect of ... 691 

fraud, effect of ... 691 

injunction against ... 672,687 

interest payable after ... 675-676 

invalid, effect of ... 687 


irregularity in ... 687 

liability after ... 691-692 

notice of 472, 685-686 

contents of ... 686 

powers of, to be exercised 

bona fide ... 687 

presumption, entry in register, of 690 
provisions of, applicable in case 
of non-payment of any other sum 

on shares ... 692 

purchaser’s right to vote ... 690 

quorum of directors for ... 687 

re-issue of forfeited shares ... 690 

release of shareholder, by ... 686 

sale of shares after ... 690,691 

—defaulter’s bankruptcy, after 691 

technicalities to be observed 687 

valid, what constitutes ... 687,688 

value of share falls, when ... 690 

winding up, 

less than a year before, effect 398 

more „ „ „ „ ... 398 

Forged transfer of shares, 

compensation for ... 114 

estoppel by certification, if ... 115 

inoperative ... 114 

liability of company acting on 114-115 

Formed, 

meaning of ... 55 

Forms, 

application &l alteration of 


tables, and ... 369-370 

balance sheet, of ... 784-788 

information by foreign 
company, of ... 792-794 

memo, of company limited by 
guarantee not having share capital 774 
articles of ditto ... 774-778 

memo, of ditto having 
share capital ... 778-779 

articles of ditto ... 779 

memo, of unlimited company 

having share capital ... 780 

articles of ditto ... 780-781 

articles of company limited by shares 

(see Table A) ... 662-759 

companies liquidation account, 


under s. 244B ... 639 

statement in lieu of 
prospectus, of ... 762-770 

„ of banking, insurance &c. 

companies, of ... 792 

statutory ... 762-794 

summary &c. of share 

capital Stc. ... 781-783 

Third Schedule, in, use of ... 369 

under Calcutta High 

Court Rules ... 882-918 

under rules framed by ... 781-783 

the Central Government ... 814-858 

Founder’s, management or 


deferred shares, 
allotment of ... 260 

deferred shares ... 260 

exchange of, fot ordinary shares 260 
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prospectus, statement in ... 254 

purposes of ••• ^ 

what are - 259 ' 260 

Fraud, . , «c 

business carried on in ... 

. damages for ••• z '' 

liability for, of directors 

&. promoters ••• 

Fraudulent preference, 573o7o 

misfeasance, for ••• 2 *® 

onus ••• C 7 C 

when'isf ° f ■ ■ ■' 573-575 

Fully paid up shares, 

amount &. consideration of, to 
be stated in prospectus ... 

consideration for issue of ... LyL, w u 

contract for issue of, to be 

registered ••• 297-3 

contract in writing for, 

stamp on ••• 

what is — 2 qg 

issue of, when valid ••• ^ 

liability for calls, no • 

payment in money’s worth for 

ukra^ires, when 299-300 

Gain, « 

meaning of ••• 

single item of, in declaring 
* dividend ••• 

Garnishee order, effect of 431 

General meeting (see Meeting), 

adjourned meeting, notice ... * 

adjournment of (see Adjourn - 

ment of meeting) 185, 666 , 701, 70 

amendments to motions in ... 
annual, provisions of ••• 

acquiscence of member, effect * 

business at ••• 200 -7 

chairman of 185, 195, 701-7 

authority of ••• 

election of ••• ™ 

power of adjournment of ... 1 

closure, adoption of, in ... j. Q , 

convening of ••• 185, 1Q£ - 

Court may direct calling of 183, loo, no 
Court’s order under ... • - 

Court’s power to stop 1 

creditors contributories, of 

(see Creditors & contributories) ^ 

default in holding, consequence 13 d, 
extraordinary, what is . . * 

(see Extraordinary general meeting) 
foreign companies, of ••• 

how called — AO o 

irregularities at, effect • * J??’c 3i 

liquidator’s power to call 454, 52o, DD 

minority, rights of, at ?n6 

minutes of business at ^ 7n -, 

notice of 185, 186, 194, 196, 698-700, 703 

invalid, when 

service of 7 <r Q 

Advertisement, by ••• 

l t date of - 758 


355 
254, 277 

270-283 

573-576 

576 

574 

575 
573-575 


255 
292, 300 

297-301 

301 

301 

299 

484 

299 

299 

299-300 


747 

431 

703 


members, on ... 757-759 

presumption of ... 758 

substituted ... 758 

share warrants, bearer of, to 759 

sufficiency of ... 699 

“once in every year,” meaning 184 

one member, where is &. is not 697 

ordinary, what is ... 697 

place of ••• 698 

point of order at ... 196, 197 

poll at 194, 195, 703-706 

demand of ••• 704-706 

separate ••• 705 

who can vote at 705 

postponement of ••• 697 

power to fill vacancy in office 

of liquidator ( see Liquidator ) 519 

powers of ••• „„„ f°4 

„ „ Court to call ... 183, 197 

presence of non-members at 701 

private company, of 194, 195 

procedure, irregularity, effect 19G 

proceedings of ••• 69 

„ when invalid ... 1°} 

provisions as to 194-195, 696-711 

—waiver of 

proxies at (see Proxy) 

quorum at ••• 

representation of other 

companies at ••• 

representatives, rights of ••• '' 

resolutions of 18* 187, 703-706 


amendment to 
chairman’s declaration as 

(^3 * * * 

entry of, in minute-book ... 
presumptive evidence, is 
restraining of 
shareholders’ rights in 

show of hands at 

special business at 

speech, privilege of, at 

Table A, provisions m ... 

to vary rights of different ^ 

vo"t (sec V.«,) 187 

waiver of provisions as to ... 

what is 

when to be held 
—*in case of private company... 

^show’ of (see Show of hands) 
Headings of sections, 

in construction 

High Court, 

jurisdiction of 

power to make rules - 

rules and forms made by 
Calcutta 

Hindu joint family, 

Mitakshara 

H'companV law of, ^England... 


703 

703 
703-704 
703-704 
698 
194 
203, 703 
700-701 
187 
696-711 


176-177, 666 
187, 195, 197 
697 

184, 696-697 
696 
195 
195 


22-23 

44-46 

610-611 

859-918 

403, 683 

15 

15-16 
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756 

737-740 


107 

751 

99, 104 
99 

99, 103 
55-56 
105-107 


Holding Company, 

balance sheet of ... 349-350 

definition of 26,27, 349 

Illegal association, 49-55 

cannot sue ... 50-52 

joint family partnership is 

not ... 49, 55 

relief against ... 53 

what is an ... 50-51 

Illustrations to sections ... 24 

Immovable property, 

meaning of ... 320 

Imperial Bank of India, 

Act not to apply to ... 660 

Income, 

what is ... 744 

Income & expenditure account, 

provisions as to ... 756 

Income-tax, 

capitalization of profits, on ... 737-74C 

dividend of classes of shares, on 751-752 
„ of company limited by 

guarantee ... 107 

preference shareholders, when 

liable for ... 751 

Incorporation, 

certificate of ... 99 104 

company, of ... * 99 

date of ... 99,103 

mode of ... 55,55 

without word “limited” ... 105-107 

Increase of capital, 

agreement between company 
and vendor as to new shares on 695 
articles, where do not authorize 155 
company limited by guarantee of 176 

» „ „ shares of 153 

directors’ powers as to ... 155 

fees °, n 157. 760, 761 

new shares, disposal of, in 155-156, 695 
notice of—contents ... 158 

power of company as to 153-155, 694 
registration of ... 158 

—penalty for default ... 158 

Indemnity, 

claims for 216-217, 667 

clause in articles, effect 228-229, 667 

provisions for, void ... 228-229 

transfer of shares, on ... 110-111 

Index, 

form of .... 132 

inspection of ... 140-141 

members, of ... 132 

register of mortgages, of ... 326 

where to be kept ... 140 

Indoor management,” 

applies to non-disclosure of direc¬ 
tor’s interest in contract ... 249 

Court will not interfere with 46 , 698 
doctrine of ... 47 

outsiders may assume regularity of 57 
principles of ... 593 

Infant (see Minor) 


res on 695 

rize 155 

ee of 176 

>f 153 

155 

157, 760, 761 
155-156, 695 
158 

153-155, 694 
158 
158 

216-217, 667 
228-229, 667 
... 228-229 

... 110-111 

132 

.. 140-141 
132 
326 
140 


Injunction against, 

advertisement of winding 
up petition ... 410 

allotment of shares ... 291 

carrying on ultra vires business 67 

director’s exclusion from board 

meeting ... 218 

dividend, improper payment of 749 

forfeiture of shares ... 688 

meeting of company ... 698 

name, use of ... 78 

proceedings, after winding up 
petitions ... 428-431 

Insolvency, 

contributory, of 404 , 456, 463 

date of act of ... 575 

director, of ... 725 72 6 

pre-emption, in case of ... *685 

rules, application in winding up 555-565 
trustee in ... 685 

Inspection, 

accounts of company, of ... 461 

—by directors ... 754-755 

books &. papers, of ... 356-358 

company’s affairs, of ... 356-358 

contracts of interested direc- 
tors, of ... 244 

copies, mortgage or charge, of 335 

inspector, by ... 356-358 

member, by ... 755 . 756 

minutes, of ... 205 

object of, immaterial ... 141-142 

register of debenture-holders, of 336 

» „ members, of ... 140-142 

„ mortgages, of ... 335 

right of, ... 141-142 

carries with it right to make 

extracts &. to take copies 335 , 603 
ceases on winding up ... 141 

common law, at ... 141-142 

contributories’ ... 603 

creditors’ ... 603 

statutory ... 603 

statement filed by liquidator, of 605-606 


winding up, in 335, 

Inspectors, 

appointment of, by Government 
—application for 
company’s officers, 
assistance of, entitled to ... 
duty of 

examination of, by 
company’s power to appoint ... 
examination of affairs by 
investigation „ 
application for 
expenses of 

prosecution on report of 
report of, to be evidence 
results of examination by 
security in respect of 

Insurance companies, 

definition of 

statement to publish periodically 


685 

461 

... 754-755 

... 356-358 

... 356-358 

rec- 

244 

of 335 
... 356-358 

... 755-756 

205 

... 141-142 

s, of 336 
... 140-142 

335 

... 141-142 

ake 

;s 335,603 
141 

... 141-142 

603 
603 
603 

\ of 605-606 
335, 603, 756 


356 

357 

357 

357 

357 

359 
356-360 
356-357 

357 
356-357 

358 

360 
358 
358 


335-354 
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Interest, 

calh in arrear, on ... 675-676 

capital on, during construction 309-311 
dividends, on ... 754 

moneys received in advance 
of calls, on 309-311,673,676 

Internal management, doctrine of 47 

(see Indoor management) 
Interpretation, 

amending Act9, of ... 19 

clause, effect of ... 27 

„ in memo., of ... 60-66 

Jeopardy, 

what constitutes ... 

Joint family trade, 

not applicable in s. 4 49 

Joint Hindu family, 

Mitakshara, legal representative 

of contributory in ... 407 

restriction on number in 

partnership of ... 49, 55 

Joint-holders of shares, 

certificate of ... 667 

death of one of, liability ceases 404 

joint tenants, are ... 404 

Joint-stock company, 

definition of ••• 619-620 

other companies ... 620-621 

registrar may require 

evidence ••• 621 

registration by, requirements for 620 

Judgment, 

confession, on ••• 

re-opened, when ... 563 

Jurisdiction, 

Courts in winding up, of ... 405, 497 

District Court’s • •• 44-46 

High Court’s ••• 44;46 

Magistrate’s 346, 353, 648-649 

to rectify register of members 142-146 
„ sanction alteration of memo. 79 -84 

Just &. equitable clause, 405, 

412-417 

“Knowingly 6c wilfully,” 

meaning ••• ^35 

Knowledge, 

common directors, of ... 

officers, of, when company is 

bound by ••• ^4 

Latches, 

company of, in rectifying 

registers ••• 476 

Law Commissioners, 

reference to reports of ... 1° 

“Lawful purpose,” 

meaning of ••• 

Legal representatives of members, 

“personal representative”, 
meaning ••• 

rights °f 39 

to new shares 

transfer of shares by ••• 


Legislation, 

previous, reference to ... 17-18 

salient features of early company 15 

Legislature, 

reference to proceedings of ... 18 

Liability, 

auditors’ (see Auditors) 
company’s (see Company) 
contributory’s (see Contributories) 

Court’s power to grant relief 

against ... 650-653 

directors’ (see Directors) 

limitation of, on shares ... 56, 58 

limited, of company 58, 68, 72 

members’ (see Members) 

secretary’s (see Secretary) 

shares, on (see Shares) 

signatory to memo, of ... 74 

Lien on shares, 668-670 

application of proceeds of 

sale on ••• 670 

assignment of ••• 669 

company has ••• 668 

director’s fees, no'lien on ... 668 

effect of member’s death on ... 669 

loss of ••• 668-669 

priority of ••• 669 

sale for 670 

share certificate, no entry of, 

in waiver of 668 

Life assurance companies, 

Act not to affect ••• 659 

statutory deposit of, priority 660 

Limitation, 

auditor may set up ... 500 

ceases to run on winding up 442, 504 
calls, on W0, 674-675 

dividends, affecting ... jW 

misfeasance, as to ••• 583-504 

of liability on shares ... 

share certificate, issue of, on 511 

winding up, in 442, 564 

“Limited,” 

abbreviation, Ld. or Ltd. may 

be used 59 * l81 » 622 

adding, on registration of 

company under Part VIII ... 622 

liability of officers omitting ... 

name of company, last word ^ ^ ^ 

penalty for improper use of ... 658 

use of, in bills, notes cheques &c. 81 

when dispensed with ... 105-106 

Limited liability, 

banking company with ... oti 

history of 15 68 

meaning of ’ ro SO 72 

memo., statement in S6, 1L 

of members of company limited 

by guarantee ^ * 

Liquidation (see Winding up) f 
Liquidation Account (company^ 

payment to, by liquidator ... 607-609 
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—form of ... 609 

Liquidator, 

accounts, to keep ... 468 

additional, appointment of ... 549 

appeal by voluntary ... 526 

appointment of, 

in winding up by Court ... 446-447 

,, „ „ under supervision 549 

„ „ „ voluntary 517-518,530 

assets, distribution of, by ... 457, 465 
audience, has no right of ... 460 

barred debts, payment of, by 466 

books, to keep ... 468 

calls, by ... 536,611 

carrying on business by 456, 461-462 
compromise between company 

and ... 580-583 

compromise by 464, 580, 582-583 

contract by ... 463 

control of, by Court ... 469 

costs, 

liability as to 458-460, 501 

personal, if 158, 459, 501 

Court’s discretion in appointing 448 

„ powers as to acts of 469 

creditors’ remedy against ... 466 

custody of company’s property, 

to take ... 453 

disclaimer of onerous 

property by 463, 570-572 

discretion of ... 467 

documents, execution of, by 456, 462 
duties of 448, 466-467 

fiduciary position of ... 449 

general provisions as to ... 457-470 

inspection of books &.C., duty 

of, as to ... 461 

joint, appointment of 519, 536, 537 
letters of administration, 
when to be taken by 456-457, 464 
liability of 464-465, 494, 527, 534 

misfeasance of 583, 591-592 

negotiable instruments, 
powers regarding ... 456,464 

notice by, of his appointment 538 

payment by, into bank ... 606-607 

pending liquidation, information 
of, to be furnished by ... 605-606 

position of ... 466 

powers of, in compulsory 

winding up 454, 456-457, 467, 610-611 

powers of, in voluntary 

winding up 519-520, 531, 535-536 

proceedings instituted by ... 46 I 

provisional, appointment of 446 , 448 

receiver and, competition between * 458 

recovery of barred calls by ... 485 

removal of 449-450, 530, 537 

remuneration of 449, 450, 517, 518, 531 

resignation of ... 449 

sale by, in consideration of 
shares 519-526,531 

sale by, right to bid at ... 461 

scheme by ... 580-583 

security to be given by ... 447 

set off by ... 453 


solicitor, employment of, by 

460, 467-468, 470 
statement by, particulars ... 452-453 

„ of company’s affairs to 450-452 


suits by or against company 458 

—res judicata ... 476 

summary order, when not 

entitled to ... 460 

transfer by ... 462 

trustee, how far ... 453-454 

upright, must be ... 460 

vacancy in office of ... 442, 449 

waiver by ... 440 

who may be appointed ... 447-448 

List, 

directors, managers &. others, of 231-232 


members, of, annual 

List of contributories, 

Court’s powers as to 
distinction between contribu¬ 
tories in 

fully paid shareholders on 
limitations as to 
objections „ 

liquidator’s powers as to ... • 

procedure as to 
re-settlement of 

settlement of ... - 

rules relating to, in voluntary 
winding up 

shareholder’s duty &. rights in 
„ name, substitution of 
statutory liability after 
settlement of 
supplemental 
voluntary liquidation, in, 
manner of settling 

Lunatic, 

director found, effect ... ! 

transfer of shares of 

Magistrate, 

jurisdiction of 346, 

Majority, 

Court, when may disregard 
wishes of 

creditors' contributories’ 
meetings, in 


132-134 

470 

470 
476 

471 

471 
471, 474 
474-475 

475 
470, 536 

536 

472 
f 472 

472 

481 

536 

231, 725 
139 


346, 648-649 


602 

602 


fraud on minority, cannot commit 30 


oppression by 
rights of 
resolution 

extraordinary, in 
special, in 

Ultra vires acts, cannot 

sanction 29-3 

Manager, 

appointment of, in debenture- 
holders’ action 

avoidance of provisions relieving 
contract by 

for appointment of, disclosure 
where company is undisclosed 
principal 

conviction of, effect 
defined 


30 

.. 30,469 

198 

198 

29-30, 62-63 


318 

228 

239 

249 

250 
359 

25 
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meaning of ••• 

partners of, if 

penal provisions regarding ... (. 

powers of 

prosecution of - 

who is ... . 

Managing agents, 

appointment of ... 2 

—duration of 

appointment, removal &. varia¬ 
tion of contracts of 
assignment of office by 
banking company not to employ 
bankrupt, when, 
consequences of 
ineligible 

change of partners, effect 
company as 

company’s power of dispensing 
with services of 
companies under same, 
loans to or by 

purchase of shares of, by ... 
competing business, not 
to engage in 
conditions applicable to 
contracts with company by, 

—determination of, by 
winding up 

conviction of, effect ... 2 

defined 

directors, limit on number 
appointed by 

distinction between manager and 


36, 233 
712 

600-602 
240 
596-599 
36, 233 


233- 234 

233 

235 

234 
645 

227 

227 

234 

722 

221 

237 

237 

238 

234- 235 


indemnification of ... 228 

loans to or by companies 
under same management of 
loans to ... 23 

meaning of 

misfeasance, liability for ... 58 

office terminates, when ... 23 

—winding up, by 
purchase by company of shares 
of company under same ... 
removal of ... 23' 

remuneration of ... 23 

—charge or assignment of, void 
—“net profits”, meaning ... 23 

restrictions on powers of 
transfer of office by 
vacation of office by insolvency of 
variation of rights of 
winding up, effect on 

Managing director (see Director) 

Marginal notes to sections, 
reference to 

Material contract, 

particulars to be stated in 
prospectus 
what is 

Maximum number, 

members, of, in private company 
who can carry .on banking busi¬ 
ness without registration ... 
—-any other business 

154 


235 
234, 359 
25 

238 
i 37 
228, 233 


237 

236-237 

37 

583-584 

233-234 

235 

237 
234, 235 
235-236 

234 

235-236 

238 

234 
5 f 234 

235 
235 


256 

262 

25, 38 

49, 50 
49, 50 


Meetings, 

adjournment of 185,202,666,702 

amendments at 196-197, 202 ,704 

annual ... 183 

ascertaining wishes of creditors 

and contributories, for ... 602-603 

board (see Directors, meetings of) 
chairman of (see Chairman) 374, 382-383 
class 162, 176-177 

Court, when can con¬ 
vene 183, 190, 374, 602 

Court’s order, under, chair¬ 
man’s duty ••• 705 

creditors &. contributories, of 602 

defamatory speeches at, how 

far privileged ••• 187-188 

directors, of (see Directors, meetings of) 
extraordinary (see Extraordinary general 
meeting) 

general (see General meeting) 

notice of 194, 196, 198, 201, 698-700 
advertisement, by 203, 75o-7->9 

convening two meetings by 
one ••• 

insufficiency of ••• 

sufficiency of ••• 

unnecessary, if all members 

present ••• , Q _ 

one member, constitution of, by Wi 

ordinary general (see General meeti ng) 

provisions’as to general 194-195,696-711 

in default of ... 1» 

quorum at '** n-i -1 

ratification of business by ... {" 

requisition for ••• * 

show of hands at ••• ' 

special business at 698, 70D/OI 


requisition for ••• ’ 

show of hands at ■■■ * 

special business at 698, 70U m 

speech at 

statutory (see Statutory ^ 

general meeting) 711 

subscribers to memo, or ••• ige 

where no provision in articles 
winding up, in (see Winding up) 

Membership, 129 

cesser of 121-129 

how constituted 

Members, or shareholders, 

actions, in compan’y name, ^ 

by , 121-129 

agreement to become ••• ^434 

annual list of to 

articles & memo., deemed to ^ % 

be acquainted with •• 

carrying on business with less ^ ^ 

company or corporation may n6 ., 27 

damages of, proof of, In wind- ^ 

ing up __ , 5rl -A to _, 


129 

121-129 


31-32 

121-129 

132-134 

57, 96 

368-369 


126-127 

399 


damages, when entitled to^ 270 . 272 ,283 
d „th of, effect 139-140, 
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deceased, liability of 
definition of 
dissenting, power to acquire 


684-685 

121 


121 


389-391,519-526 
121, 124, 129-130 


139, 683 

684 

685 
129 
56 
56 

402 
124 

49 
49 

158 
132 
56, 125-126 
... 684-685 

139, 683-685 
58, 394, 400 
58 


shares of 

entry of, in register 
executors &>c. of, 
only recognized 
position of 
rights of 
expulsion of 
firm as 

foreigner may be 
future calls, liability for, of 
how becomes 
illegal association, of, 

—liability 
—penalty 
increase of, 

—notice to registrar 
index of 

infant may not be 
insolvent 

legal representatives of 
liability of 
limitation of 
—to contribute in winding up 

394-400, 471 

majority of (see Majority) 
meaning of 

memo. <St arts., specification of 
rights of, in minimum 
number of 
falling below—effect 
how counted 
minority of (see Minority) 

Mitakshara law, in case of 
death of 

modes of becoming 
number of, maximum in pri¬ 
vate company 

—when falls below two in 
private company &. below 
seven in any other—conse¬ 
quence 
past, 

liability of, as contributory... 
when liable 

presumed to know the Act 
» „ articles 

memo. 

register of (see 

members) t 

release of, when ultra vires ... 
remedy of, for false statement 

in prospectus 252-254, 277 

ri S ht s of ... 129, 485 

having copies of 

balance sheet &c. ... 353 

setoff in windingup 399,484,537 

variation of 176-177, 666 

—meetings for ... 666 

share certificate of (see Certificate 
of shares) 

variation of rights of special 

classes of ... 176-177 

voluntary winding up of ... 517-5^8 


408 


70 

368 

369 


683 

121 

25,38 


Gl 


368, 405 

394-398 

396-397 

662 


Register of 


57, 96, 662 


129-132 

299 


>> 




129 

25 


who are 

Membership, 

cesser of 

Memorandum, meaning of 

Memorandum of Association, 

acts not authorized by, cannot 

be ratified ... 66 

alteration of (see Alteration of 
memo, of association) 

amalgamation under ... 519-526 

articles, relation of, to ... 87 

respective speres of, and ... 96-97 

attestation of signature of ... 74 

binding on company &. members 95 

„ „ subscribers irrevocably 96 

charter of company, is ... 59,96 

clauses commonly found in ... 67-68 

company limited by guaran¬ 
tee, of 71-72,774,778,779 

company limited by shares, of 58, 773 
conditions in, 

meaning of ... 75 

when alterable ... 74-76 

construction of ...60-61,664 

contents of ... 58 

notice to members of ... 96 

copies of, to be supplied to 
members ... 91, 105 

“debt due” under, meaning ... 98-99 

deed of settlement may be 
substituted for ... 625-626 

different classes of shares in ... 663-666 

effect of, when registered ... 95,99 

embody social contract ... 98 

fees on 74, 760-762 

forms of 773, 774, 778, 780 

functions of ... 87 

how far alterable ... 75-76 

limitation of liability clause in 58, 68 

members deemed to be aware of 55, 96 
money payable under—debt 96, 98 

name of company, statement 
& change of ... 59 

notice, people presumed to 

have ... 96 

object of (see Object of company) 
powers in ... 61-62 

implied ... 61 

preference shareholders’ 
rights in 70-71, 663-666 

printing &. signing of ... 73 

purpose of ••• 98 

rights, when defined in ... 69-71 

registration of ... 99 

share capital in ... 58,68 

signatories to, liability of ... 57, 74 

signature of ... 55,73 

infants, of. ••• 58 

witnesses, of 73-74 

sphere of ••• 96 

stamp on ••• 74 

subscribers of .57, 58 

liability of, as contributory 397 

third persons affected with 
notice of 


to 


55 
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125426 

126 

126 

474 

58 

126 


30 

.. 29-30, 129 
30, 31 
185 

206 

206 

723 

205 

... 204,205 

206 


unlimited company, of ... 73, 780 

who may sign ... 74 

wide powers taken in ... 60 

Minimum number, 

directors, of ••• 209 

members, of 55 

consequences of falling below 368-369 

Minimum subscription, 

allotment not to be before ... 283-285 

commencement of business before 294 
private company, does not effect 39, 295 
prospectus, to be stated in ... 255 

Minor, 

agreement to take shares, by ... 
capacity to contract of 
contract of, void 
shares taken in name of 
signature to memo, by 
transfer of shares by or to 

Minority, 

fraud on, by majority 
of members, action by 
remedies of 
rights of 

Minutes, 

adoption of 

alteration of ••• 

appointment of officers, of ... 
books of, where to be kept ... 
board meetings, of 
confirming, meaning 
Court’s power in respect of 
copies and inspection ••• 
directors’ meetings, of 204*205, 725 

„ names in, present 
at meeting 
directors to keep 
disposition of 
evidence, when 
not exclusive 
general meetings, of 
members’ right to have 
how kept 
inspection of 
liquidator to keep 
prima facie evidence 
resolutions, of 
secretary’s duty as to 
signature of 

Misapplication, 

borrowed money, of 
company’s funds, of, by 
directors 

lender, if to inquire of 

Misconduct, 

wilful, what is 

Misfeasance, , 

after dissolution, no proceeding tor 
auditor’s — - Q - eoi 

bankers’, solicitors’, brokers ... 504 

choses in action, claim as to _ 

co-director’s • * • 593 

compensation for ••• 

contribution in, proceedings for 


723 
206,723 
206 
205, 206 
206 
205 
204*205 

204, 206 

205, 206 
468 

204, 206, 703-704 
204, 205, 723 
... 207*208 

204 

321 

217, 387*389 

322 

652 

495 
592 


contributory’s remedy in 
costs in proceedings for 
Court’s power to assess damages, 
in case of 
damages for 

death, effect of, in proceeding 
for 

deposition of witnesses in, for 
director’s 5 

dividend, payment of, where 
error of judgment, whether is 
instances of 
investigation of 
jurisdiction of Court in 
liability for 
limitation, in case of 
liquidator’s 
managing agents’ 

„ director’s 
meaning of 
officer’s 


593 
593 

583-596 

593 

594 
593 

586, 587*590 

590 

589 
585-586 

591 
593 
586 

584 
591*592 

593 
588-589 

585 
588, 589 

586 
596 
596 

591, 594 

594 

594 

593 

595 

590 
590 

594 

595 
590 

587 


270*283 

273 

254 

279 


who are 

onus in proceedings for 
petition for, amendment of 
proceedings for 
joint trial in 
judicial, is 
practice in 
suit, is not 
promoter’s 

secret profits, in case of 
set off in proceedings for 
suit for 

summons where proper 
what is 

Misrepresentation, 

action for, against directors 6 *. 

promoters 
compensation for 
damages for 

direct, need not be 274 * 276 , 283 

directors, of 283 

contribution between, for ... w 

effect of ■" 264 

estoppel, in case of 2 80 

fact, of, must be 280 

fact of, what is 264 2 80-281 

false statement oh is 276-277 

indemnity, right of, m 2 82 

ioinder of parties in action for 
’non disclosure may amount to 281-282 

notice of . 275*276 

promotet’s liability for ^ 270 . 273 

prospectus, in 142*143 

ISSSKf*» 

remission of contract to take ^ 

share, in case or 
what may •mount to 

winding up, effec 158*162 


264 

294 


595 


Modification of rights 

Mortgage, 115*116 

evidence 326 
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copie9 of, to be kept at 

company’s office ... 327 

equitable, by deposit of share 

certificate ... 113 

mortgagee of shares, position of 127 

omission to register, effect ... 319-320 

priority of 136, 319-320 

register of ... 325-326 

index to ... 326 

registration of 312-314, 318 

satisfaction of, registration of 332 

shares, of, 


blank transfer, by 115-116, 677-678 


priorities in ... 116-117 

time within which to be 
registered ... 313 

uncalled capital, of ... 65, 312 

void, if not registered ... 312-313 

Motive <St intent, 

distinction ... 278 

Movables, 

pledge of ... 320 

Name of company, 

“and reduced” added in, where 170-171 


change of 59, 76-77, 79 


company cannot take name 

of a company in existence 76, 78 

—inadvertence, through, Temedy 76 
corrected statement of, in 

winding up ... 425 

Court, interference by, in ... 78 

examples of ... 77 

implying connection with 

Government &.c. ... 76 

indicating object ... 79 

injunction against use of ... 78 

memorandum, in 58, 71, 73 

mentioned, to be, on company’s 
papers negotiable instruments 
<Se other documents ... 181 

misleading, must not be ... 76, 78 

painted, to be, on outside of 

office ... 181 

—penalty for default ... 182 

primary &. secondary sense of 78-79 
publication of ... 181 

—penalty for default ... 182 

registrar’s powers regarding ... 78 

restrictions on use of ... 76 

right to ... 79 

Royal, Imperial &.c. forbidden 76 

seal, to be engraven on ... 181 

similarity of, in companies ... 77-79 

words which may not be used 76 

wrong, liability for using ... 182 

Native State, 

applicability of Act in ... 50 

Negligence, 


auditor, of ... 363-364 

director, of ... 217-219 

relief for, &c. ... 650-653 

what is wilful ... 363, 652 

Negotiable instruments, 

acceptance of 241-242, 456, 464 

name of company on ... 181 


winding up, in ... 464 

Net profits, 

meaning of ... 235-236 

Nominal capital, 

definition of ... 68 

Nominees, 

allotment to vendor’s ... 292 


letter of renunciation in favour of 292 


Non-trading company with 
Provincial objects, 

powers of Provincial Goxern- 

ment, as to ... 660 

Non-registration of association, 

effect ... 52-53 

Notice, 

abroad, members resident, to 700 

advertisement, by 203, 758-759 

allotment, of 124, 287-288 

board meeting, of ... 732 

call, of ... 685-686 

constructive ... 33-34 

date of service of ... 758 

death of member, in case of ... 140, 758 

deceased member, to ... 758 

duration of ... 700 

executors of deceased 


members, to ... 140, 759 

extraordinary general meeting of 193, 509 
„ resolution, of 198, 201, 509, 512 
general meetings, of, " 

adjourned, of ... 202-203 

contents, of 194, 196, 698, 700 

deceased member’s 

representatives, to ... 758-759 

how given ... 757-759 


insolvent member, to ... 759 

insufficiency of ... 196 

invalid, when ... 699-700 

invalidity of conditions 
as to waiver of ... 266-267 

joint-holders, to ... 759 

members entitled to 700, 757-759 

one for two meetings ... 202 

requisition, on ... 193-194 

outsiders dealing with company, 
where deemed to have ... 33, 96 

presumption of service of ... 758 

receiver’s appointment, of ... 327, 642 

refusal to register transfer 

of shares, of .... 137 

registered office, of ... 179-180 

registration of documents is ... 317 

„ banking companies of 621 

service of, 

on company ... 180 

„ foreign company ... 635 

„ members 698-700, 757-759 

post, by ... 758 


special resolution, of 198, 201, 512 


substituted ... 758-759 

Table A, under ... 757-759 

winding up, 

appointment of liquidator, of 538 
resolution for voluntary, of 508-509 
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59 
82-83 

60 
67 
67 
67 

59-60 

79 

415-416 


648-649 
346, 649 
648-649 
1080-1086 

648 

649 
649 

346, 649 


Objects of company, 

alteration of ... 82 

and powers ... 61-62 

clauses, construction of ... 60-61 

company may not act outside 62-66 

(see Uultra vires ) 
company must state in 
memo, territories to 
which they extend ... 59 

condition and, distinction ... 82-83 

general words in ... 60 

injunction against carrying out 67 

legality of ... 67 

must not be illegal ... 67 

memo., statement of, in ... 59-60 

name of company as indicating 79 

winding up, where wholly 

fraudulent .. 415-416 

Objects reasons, 

statement of, reference to ... 18 

Offences, 

cognizance of (see Penalties) ... 648-649 

on whose complaint ... 346, 649 

jurisdiction to try ... 648-649 

list of, with penalties, ... 1080-1086 

non-cognizable ... 648 

summons for * ... 649 

under other Acts ... 649 

who can compain of ... 346, 649 

Officer of company, 

auditors (see Auditors) 

avoidance of provisions relieving 228 

bankers are not ... 592-593 

charge in favour of ... 319 

conviction of, effect ... 359 

directors (see Directors) 
damages against ... 393 

examination of, in winding up 499-500 
executors of, if liable ... 388 

indemnity of • •• 228 

liability of, for misfeasance 586-587, 588 

meaning of ... 25 

misfeasance of ... 583-588 

officer or servant, who is 

Sc who is not ... 386 

penalties for omission <Stc. of 1080-1086 
prosecution of ••• 396-599 

secretary is 207-208, 586 

solicitor may not be 592-593 

Official liquidator (see Liquidator), 
accounts of, ., Q 

auditing of - W 

duty of, as to ••• yyi 

filing of ... 468 

verification of ••• 468 

acts of, validity of ••• 

appointment of ••• 446* 44/ 

company, of ••• 447-44*- 

Court’s discretion in ... 44, 

Court will consider what in jjj 

who may be appointed ... 44' 

assets, distribution of, by ••• 465, 4A- 

audience, right*of — jOL 

business, carrying on, by .■• 461-4w 

L .compromise by -» 4W 


359 


583-588 


468 

468 

468 

468 

447 
446, 447 

447-448 

448 
447 
447 

465, 470 
460 
461-462 
464 


contract by 

costs, payment of, by 

Court, 

application for direction of, 
by 


463 

474 


469 


delegation of power by, to... 457, 467 
implied, when ... 457 

power of, in regard to ... 447 

„ „ to confirm, reverse 

&c. acts &. decisions of ... 469 

description of ... 450 

directions of creditors, 
contributories &. com¬ 
mittee of inspection, 
to have regard to ... 469 

directors’ powers cease 

on appointment of ... 457 

disclaimer of company’s 

property by ... 463 

discretion of ... 469 

duty of 460, 466-467 

inspection of books, dis¬ 
covery &.c. as to ... 461 

private company, of, as to ... 448 

registration of transfer 

of shares, as to ... 461 

execution of documents by ... 462 

fiduciary position of ... 450 

further report to make as to 
manner of formation or 
fraud committed ... 453 

general meetings, summoning 

of, by ••• 469 

legal assistance to ••• 467-468 

lending of company’s money, by 467 

letters of administration, ... 

may take 456-457, 464 

liability for costs ... 458-460 

minutes books &c., 

inspection of ••• 468 

keeping of, by ••• 468 

negotiable instruments drawn 

&C. by , - ... f* 

p P owcr° 9 o? f 454,^456-457 

property of company, most 
take custody or ••• 

property of company, Court’s 
power to order delivery 

of to ••• 476-477 

ol > 447 458 

receiver versus ••• w, w 

removal of , - 

who can apply for ”■ 

remuneration of 


469 

457 

463 

469 

460, 466-467 

461 

448 

461 

462 
450 


453 


453, 454 


of to - 476-477 

or > co 447 45ft 

receiver versus ••• 

removal of , - 449 

who can apply for - ” 

remuneration of 
resignation of 

sale, bidding at, authority of 461 

security of ••• w 

premium on, must not pay 
from company’s funds ... Jg 

solicitor,'Employment of, by 460, 467-468 
statement of company s ac/wc? 

affairs to be made to ••• 450-452 

statement to be made by ... 452-W 

suits by or against company, 
position of, in ••• 
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up 


125 
125 
238-239 
Meetings & 


summary order, when not 
entitled to 

terms of order of powers 
given to 

transfer of property by 
trustee of company’s property 
how far 

vacancy of, how filled 
wishes of creditors <Sc con¬ 
tributories, to ascertain 

Official receiver, 

competition between 
liquidator and 
duty of 

intimation of winding 
to be given to 
meaning of 

official liquidator, when 
becomes 
remuneration of 

‘‘One man company,” 

validity of 

Oral, 

application for shares 
acceptance of 
withdrawal of 
contract, by company 

Ordinary meetings (see 

General meetings) 

Ordinary shares (see Shares) 
Outsiders, 

alteration of articles, effect on 93 

internal management of company, 
may assume regular ... 57, 96 

protection of, dealing bona fide 718,722 

registered documents, notice of, to 57, 96 

Overdraft, 

meaning ... 239, 347 

on bank, is borrowing ... 347 

Pari passu , 

debentures ranking 315, 323, 325, 331 

payment to creditors in winding up 485 

Partly paid shares, 

dividend on ... 750 

surrender of 63, 264, 167, 678 

Partnership, 

company distinction 
exceeding ten in banking &. 

twenty in other, prohibition 
illegal, when 
effect 

meaning of 

non-registration of, effect 
/‘person,” not a 
winding up of 

Past, 

.directors, liability of 
members, ,, 

Pauper, 

transfer of shares to 

Payment, 

application money, of 
calls in advance, of 


consideration of, of shares 


460 

292, 296, 298-299, 300 


Court’s power to order 478-482, 487 

457 

future, for shares 

299 

462 

good, what is 

224 


order for, whether decree 

480, 502 

453-454 

limitation 

481-482 

449 

otherwise than in cash 

297-301 


preferential, in winding up ... 

565-570 

469 

share money, of cash, in 

296 


—money or money’s worth, in 

299 


set off of 

299 

458 

third persons, rights of 

480 

443 

uncalled capital, of, by director 

474 


Payment order, 


431 

deceased contributory, against 

485 

442 

enforcement of 

486 


execution of—limitation ..., 

482 

442, 449 

Penalties, 


443 

books «Sc papers, falsifying Slc. 

for 596 


concealment of creditor’s name 


57 

in reduction of capital 

175 


false statement, for making 


125 

347, 599-600, 653-655 


• • • 


28 

49 

49- 55 

50- 55 
52 

50-53 

127 

629-632 

400 

394-397 

109 


• • • 


• • • 


656-658 

332-333 

655 

658-559 

35, 100 
54, 56 
54 


291 
673, 676 


—in return <Slc. ... 653 

fraudulent accounts, for keeping 596 
“limited,” using when not 
incorporated ... 658 

list of ... 1080-1086 

misapplication of securities of 
employees, for 
mortgages &. charges, for 
omission to register 
wrongful withholding of 
properties, for 

Pending proceeding, 

saving of 

Person, 

company a legal 
meaning of 
whom does include 

Personal representative, 

(see Executors & administrators) 

meaning ... 140 

Petition to wind up, 

action for presenting maliciously 425 

adjournment of ... 409, 433 

advertisement of, restraining... 425 

affidavit for 

assignee of part of debt, by 
company, by 
company’s name must be 
correct in 
conditions of, part fulfilment 
of two or more ... 417 

contempt of Court, when pending 426 

contents of ... 425 

contributory, by 406,407,411,421-422,424 
costs of ... 434 

Court’s discretion as to 407, 414-415 

„ power on hearing ... 431-434 

creditor, by 408-411, 421-423, 425 

contingent &. prospective, 
by 418, 421, 422 

disputed, when 410 


> • i 


• •• 


• • 


425 
418 
405, 407 

425 
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principle of, on ... 419 

time limit on ... 420-421 

creditor cannot sell his right 

to proceed with ... 424-425 

debenture holder, by ... 411, 423 

disposition of property after ... 428 

ejusdem generis grounds of ... 412 

executor of creditor or 

contributory, by ... 423 

fully paid shareholder, by ... 411,423 

general meeting’s authority 

necessary ... 407 

hearing of 431, 433-434 

malicious, consequences of ... 425 

object where fraudulent ... 415-416 

onus in 414 

persons entitled to be heard on 433 

persons who can ... 416 

presentation of ... 421-422 

principles guiding ... 419 

procedure in ... 426 , 434 

provisions as to ••• 421-422 

registrar may present ... 422 

restraining of ••• 425 

second presentation of ... 433 

secured creditor, by ... 423 

shareholder, by ••• 424 

special resolution necessary ... 405 

statutory report, for non-filing 

of ••• 422 

third parties have no right to 425 

time limit of ••• 420-421 

transfer of ••• 421 

ultra vires acts, for ... 416 

what the Court will consider 409, 412 
who can 416, 421-423 

,, cannot ••• 423 

who may appear, at hearing of 425-426 

withdrawal of, effect ... 427 

Pledge, 

of goods, registration ot ... 

„ securities ••• 323 

Poll, 

common law right of •• 201, 704 

chairman’s duties as to ... 201, 7U3 

declaration of result of, 

when conclusive ••• ^03 

demand for 194, 201, 703, 704, 728 

general meeting, at ... ‘03-7UO 

how taken - 705, 706 

manner of taking ••• • Yi 

proxies at (see Proxies ) 704, 708, 711 

right to vote at 703-706, 707-711 

separate ••• 

special or extraordinary 

resolution, in case of 200-201, 203 

time for taking ••• 705-706 

who can vote on 

notice by — I 74175 

„ of allotment by 

withdrawal by - 124 ' 1Z:> 

Powers of Company, 62 

construction of ... o 

implied 


Preamble 17,21,22 

Preference (fraudulent) 

(see Fraudulent preference ) 

Preference shares, 

altering rights of 93, 664-666 

dividends of ••• 751-752 

arrears of, in winding up ... 752 

cumulative 664-665, 752 

non-cumulative 
exchange of ordinary 
shares for 

give preference rights as to 
dividend or capital, when 
increase of capital, on 
issue of 
priority of 

redeemable, power to issue 
conditions of issue of 
issue of new 
redemption of 
rights of holders of, receipt 
inspection, of reports, 
accounts Slc., as to 


664-665 

664-665 

664-665 

665 

664-665 

664-665 

308-309 

308-309 

309 

308-309 


rights of holders of 


368 
70-71, 160, 
368, 664-667, 752 
664-665, 752 
664-665 
68, 664-665 
.. 158-162 


664-665 

664-665 

664-666 

491-492 
70-71, 368 

565-570 


dividends, as to 
memorandum, in 
— &. articles, when silent 
modification of 
variation of 
winding up, in 
votes of holders of 

Preference shareholders, 

dividend of, in winding up 
rights of 

Preferential creditors, 
winding up, in 
Preferential payments in 

winding up 565-570 

clerk or servant, of 566, 568-569 

cost <St expenses of winding up 566, 570 
dates, material, in 
employees of foreign 
companies, of 
floating charge, of 
rates, of 

revenue, tax &lc. of 

Preliminary expenses, 

contract for payment of 
directors’ liability to pay 
liability for 

power of company to pay 
prospectus, to be stated in 
what are 


567, 570 


569 

... 566,569 
565, 568 
..*-565,568 

... 261-262 
719 

261-262,276 
261-262, 276 
256 

... 261-262 


• •• 


Premium, 

dividend, payment of, out or... /W 

issue of shares at ... 307 

may be treated as profit ... 307, 748 

Prerogative right of the Crown 567 
Prescribed, - 

meaning of ••• > 

Previous Acts, Jfl 

decisions passed under ; 


• • • 
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Previous legislation, 
reference to 

Priorities, 

payment of, in winding up 
preferential creditors, of 
transfer of shares, of 

Private company, 

annual return of 
—certificate to be sent with 
balance sheet of 

not to be sent to members 
„ file with registrar 


• • * 


1849 

565-570 
341-342 
116-117 

132-134 
40, 133 
344 
39, 344 

.. .. _ 39, 352 

ceases to be, when 37-38, 391 

commencement of business by 

39, 104, 294-295 

conversion of 

public company, into 40, 391, 392 
vice versa ... 40, 392 

definition of 25-26, 37 

directors of ... 39, 209 

employees, not counted in 
maximum number ... 25, 38 

—who are ... 38 

meaning of ... 37 

meetings of, provisions as to 195 

members, 

maximum & minimum 

number of 25, 37, 368 

compulsory retirement of ... 38 

reduction in number of, 

consequence ... 368 

new obligations of ... 40 

position of ... 37.38 

privileges of ... 38-39 

shares, transfer of ... 38 

share-warrants, not, in ... 151-152 

statutory meeting of, not in 38, 190 
„ report „ „ ... 38, 190 

subsidiary and, distinction ... 38 

what is ... 25,37 

Private examination in winding up, 

, 495-499 

appeal against order of ... 499 

Court’s discretion in ' ... 496 

„ jurisdiction in ... 497 

Court’s powers in ... 496 

deposition—inspection &. 

making use of ... 497-498 

just &. beneficial, must be ... 497 

liquidator’s powers in ... 498 

ordered, when to be ... 495-499 

production & delivery of 

documents in ... 498 

Proceedings, 

meaning of ... 430 

restraining of ... 428-431 

Proceedings of directors, 

provisions in Table A ... 731-736 

Proceedings of legislature, 

reference to ... 18 

Profit <Sl loss Account, 

auditor’s report on ... 344 

contents of ... 348 , 756 

general meeting, to be laid 

before ... 344 


when 

members, to be sent to 
provisions as to 
writing back to 

Profits, 

capitalization of 
carrying to reserve or suspense 
account 745 

dividends, to be paid out of ... 
estimated <Sc realized, distinc¬ 
tion in declaring dividend 
how calculated 
meaning of 

premium on issue of shares 
may be treated as 
reserve suspense accounts, 
carried to 

wasting property, in case of ... 
what are 
winding up, in 


• • • 


• • • 


• • • 


344 
344 
344, 756 
756 

737-740 

, 753-754 

740- 749 

748 

741- 743 

742 

307, 748 

745, 754 
745 

743 
492 




• • • 


• • • 


• • • 


273- 274 
275-276 

274- 275 

278 

277-278 

499-500 

275- 276 

275 

276 


Promissory notes (see Bills of 
exchange &c .) 

Promoters, 

acts of, constituting promotion 
agents of company, how far 
contract by, disclosure of 
„ of, company’s right to 
rescind 

co-promoter, position of 
examination of, in winding up 
fiduciary position of 
gift to director from 
legitimate expenses of 

liability of 275, 276, 277, 278, 590 

joint &. several • ... 277 

statement in prospectus, 
for 

meaning of 
misfeasance of 
position of 

right of company against 
„ „ indemnity of 

secret profits of 
shareholders’ remedy against 
when a person becomes 
who are 

Proof of debts (see Debts), 

all debts may be proved 
assignee, by 
costs of proving 
damages in tort 
damages, of 
directors, by 
remuneration, for 
interest, of 

policy holders, by ' .. 

which debts cannot be proved 

Prosecution, 

Court’s jurisdiction in 596-598, 648 

Court, what will consider in 598-599 
directors &. officers, of ... 596-599 


270-271 
273-274 
583, 590 
274 
278 
276-277 

276 

277 

278 

273-274 

488 
564 
488 
562 
399, 487 
487-488 
399 
399 
488 
488 


institution of 
private individual, by 
when may be ordered 
winding up, in 


358-359 

359 

596-599 

596-599 
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Prospectus, 

agreement in, construction ... 262 

allottee’s remedy in respect of 252 

alteration of terms of, restriction of 269 
compensation for false 

statement in 270-272, 273 

construction of 279 

contracts, 

material, meaning of ... 256, 262 

non-disclosure of, effect ... 262 

notice of, in ... 262 

date of ... 250 

defined ... 26 

directors’ duty regarding ... 282 

% . „ omission in and 

adoption of, effect ... 282 

documents offering shares or 

debentures deemed to be ... 268-269 

expection, statement as to ... 279 

expert’s report in ... 280 

facts, ought not to misrepresent 272 

false statement in ... 252, 279 

filing of, with registrar ... 250-251 

fraud &. misrepresentation in, 

effect ... 252, 253 

“issue to the public,’’ meaning 251-252 
liability for non-compliance of 

requirements of ... 263 

—statements in 252-253, 270-272 

material statement in, what is 280 

meaning of ...40-41, 251 

misleading, not to be ... 259 

misreading of, effect .... 279, 283 

misrepresentation in 
(see Misrepresentation) 

263-264, 272, 279-280 

non-compliance with statutory 

requirements 267 

—remedy of aggrieved party for 267 
non-disclor' r e in ... 262,281 

notice of dc".: aents 

mentioned in ... 281 

obligation of company where 

no prospectus ... 268 

particulars of ... 254-259 

public, offering to the, meaning 41 

purchase of property, 

disclosure in ... 256, 262 

purpose of ... 272-273 

„ when exhausted ... 272-273 

reconstruction of company, 

offer of shares on ... 252 

specific requirements of ... 254-259 

effect of failure to comply with 263 
invalidity of condition as to 

waiver or notice ... 266-267 

in case of foreign company 639-641 
loss must be shown in ... 263 

statements in ... 254-259 

„ sufficient, what are 260 

„ untrue in, what are 280-281 

statement in lieu of (see Statement 
in lieu of prospectus) 

“subsequent offer”, what is ... 261 

what is ... 40-41 

when false ... 252, 272 

155 


282 

283 


who c£iTsi)e8^* 

—joinder of parties in suit on 

Provident fund money, 

breach of trust of -■ 657 

misapplication of ... 656-657 

payment of, in winding up ... 561 

Provident Insurance Companies 
Act, 

not affected ... 659 

Provisional contract, 

meaning of ... 297 

Provisional liquidator, 

appointment of ... 446, 448 

custody of company’s property, 
must take ... 453 

restriction on powers of, by Court 467 

Proxy, 

adjourned meeting, may be used at 710 
agent for voting, is ... 710 

company, by ••• 708 

corporation, by ... 708 

deposit of ••• 708-709 

form of ••• 710 

where settled by Court ••• 711 

general meeting, at ... 187 

instrument of , 194, 195 

costs of ••• 709 

names, filling up of, in ... 709 

stamp 185, 709-710 

lodging of ••• 708-709 

non-member as ••• 708 

provision regarding 192,708-711 

revocation of ••• 710 

stamp on ••• 187 

cancellation of ••• 709 

two proxies, where ••• 709 

unstamped, effect ••• 710 

voting by - 708 

who may act as ••• iy:3 > ‘ uo 

Public, 

meaning of 
offer to, what is 

Public company, 

defined 

Public prosecutor, 

duty of 

prosecution by 

Public examination in 

winding up 499-501 

appeal from order of ... 

application for ... 500-501 

costs of cnn ; nt 

inspection of notes of ... MW, 

private examination and— 

distinction — ejji 

voluntary liquidation, in ... 5UI 

when ordered - 500,501 

Punctuation, 

reference to, in interpretation 
of Act 

Purchaser, 486 

meaning of, in 9. 188 ’"ft 17 ng 

shares of, at Court sale, position of 117-11» 


41 

41 

26 

358-359 

596-598 


23 
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Quorum, 

director’s meeting, in 
general meeting, in 
interested director not to form 

m - 


733-734 

701 

248 

733 


what is 

Ratification, 

company’s contract, of 
previous contracts, of 

Receiver, 

accounts of, to file 
action for 
agent of, rights 
appointment of 
no, in case of assets in hands 
of official liquidator 
—registration of 
books &. documents to deliver 
to O. L. 

contempt of Court, where ... 

Court’s officer, is 
employment of agent by 
forward contracts, disregard of, by 
jurisdiction of Court 
liability of 
position of 
powers of 
—fiduciary 

preferential debts, payment 
of, by 

recoupment by 

Reconstruction 

Amalgamation, 519-526 

agreement for sale in 522 524 575 
appeal, right of, in .. 382 

consideration, distribution of, in 522 
Court’s duty &. powers in 522, 523, 582 
different classes of members in 525 

executor’s powers in ... 525-526 

liquidator’s „ 525 

mode of 519-520, 525 538.539 

sale under power in memo ... 520 521 

scheme of 519-520, 524, 580-583 

stamp duty in 526 

transferee’s rights in 524 

Rectification of register of 
members, 

(see Register of members) 

i«.L __. . r ' 


297 
301 

329 
329 
343 

328 

447 

327 

478 

329 
329 
343 
342 

328 
328,569 

328 

328 

329 

341 

342 


appeal in the matter of 
application for 

necessary parties in 
Court’s power of 
damages for refusal of 
date of 

declaratory suit for 
delay in registering transfer 
directors’ powers of 
estoppel of allottee in 
„ company in 


, 143,149 

142, 146, 147 

147 

- 142-146 

- 147,148 

148 
148 
146 

131, 145-146 
148 
146 


• • • 


7 , - 

fraud & misrepresentation in 
prospectus, for 143 14^147 

how effected ... ’ 14 2 147 

issue to be directed in a suit for 143 * 149 

mistake, name struck out, by 145-146 
notice to registrar of ... 149 


power of, discretionary ... I44 

title, question of, in ... 142,149 

transferee’s right of ... 146 

where allowed ... 143, 147 

„ not ... 144 

winding up, in 146,470,471, 475 

before St after ... 144,146 

Reduction of capital, 

advertisement of petition for 171 

private company, in case of 171 

“and reduced,” addition of ... 170, 171 
application for ... 169 

articles, authorization necessary, ih 165 
cancellation of lost capital in 163 

capital, meaning of, in ... , 165 

classes, as between ... 164 

company limited by guarantee, of 176 
Court, 

application to ... 169 

jurisdiction of ... - 169 

order of 164, 172-173 

powers of 169-170, 173, 666 

questions to be considered by 164,169 
sanction of 163, 164, 168, 169, 172-173 
creditors, 

concealment of name of, penalty 176 
consent of ... 172 

' debenture holders, in case of 172, 173 

objecting, settling list of ... 171-172 

objection of ... 17M72 

power to dispense with 
consent of ... 172 

how effected ... 164-176 

liability of members as to ... 175 

loss of capital, for 163, 166, 167 

members’ liability in respect 
of reduced shares ... 173 

minutes as to ... 173-174 

„ to form part of memo. ... 174 

modes of 163, 166-167 

order &. minute of, 

form and contents of ... 174 

registration of ... 173-174 

paid up capital, of ... 165,168 

petition for ... 169470 

power as to 163, 165, 167, 173 

preference shares, position ... 166 

principles applicable in ... 164 

private company, in case of ... 171 

procedure for ... 168 

publication of reasons for ... 176 

registrar’s certificate conclusive 174 
resolution for ... 163, 170 

scheme of 166, 167, 167, 173 

scheme under s. 153, in case of 173 
special resolution for ... 163,168 

stocks in ... 168 

unfair, when not ... 173 

Registered office, • 

and domicile ... 48 

carrying on business 

without—penalty ... 180 

change of ... 179-180 

company must have ... 59,279 

— name of, to be affixed outside 181 
meaning ... 4449 
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notice of situation &. change of 179-180 


48 

58, 71, 73 
180 
58,71,73 
179-180 
48 

179-180 
44 


position of 
province, in 
service of notices at 
situation of 
change in 

controlling domicile 
time within which to have 
what is, for jurisdiction to wind up 

Register of contracts, 

with interested directors • •• 

Register of directors, Managers 

& managing agents 231-233 

contents of - 731-232 

Court’s power to direct mspec- 

tion of ••• 231 

inspection of — , 

managers &. managing agents, of 231-233 

outsiders not bound to search 233 

return of, to be sent to registrar 231 

Register of members, 

branch, United kingdom, in 131, 150-151 

British, regulations as to ... ||| 

Burma - 

closing of - 12 o,130 

contents of ••• lzy 

copy of, may be taken ... jn: 

creditors’ guarantee, is ••• 

entries in ••• 

evidence to what extent 131,149-150 

extracts from, may be taken ... 4 

how kept - 

index to •• n 

inspection of *31, 1 ^ 0 , 14 

joint-holders in - ^ 

prima facie evidence, is ••• *31, idu 

rectification of (see Rectification 
of register of members) 
removal of, from the office 
trust may not be entered in ... 

Register of debenture holders, 

Tight of inspection of 
„ to take copies 

Register of mortgages <Sl charges, 

company to keep _ 

entry of satisfaction in ... 

index of, to be kept by registrar 326 

inspection of ••• 

Testification of ••• X1( . 

registrar to keep 325-3Z.0 

Registrar of companies, 

certificate of, when cond--^ 296) 326 


131 

142 

136 

336 

336 


complaint by 

continuation of ••• 

construction of, in Act XXI of 
1860 

definition of 

defunct companies, power to 
strike off register 
documents filed with, 
are evidence 

duty of, on filing winding 
up order 


346 

659 

660 
26 

611-614 

615 

443 


enforcing submission of returns 

&. documents to 616 

function of 99 

inspection of documents kept by 614-615 
investigation by 354-355 

nature of company, may require 

evidence of ”21 

power to call for information 

or explanation ••• 354-355 

returns Sec., filing of ... 132-134 

winding up, petition for, by ... 421-422 

Registration offices, . , 1C 

constitution of ••• 

continuation of ••• t) - )y 

Registration of mortgages &. 
charges, 

certificate of, by registrar ... 

conclusive ••• 321, 32 

—copies of, to be endorsed 

on debentures ••• ^ 

duty of company &. interested 

party as to ••• , 1 

extension of time for ••• ^331 

—order, effect of 
—without prejudice to rights 

acquired ••• ^,33 

penalty for default in ••• 331 

—relief, where granted ••• 

properties acquired subject to 

charge, on ••• -..,3 

—penalty for default in ••• 
satisfaction of mortgages <>c., ^32 

series of debentures, of — 323-324 

Registration with registrar or 

companies, lf y> 

date of , ^,‘j 

documents required to be filed 88 

or registered ••• 

pre-existing liability of members 

of company before ••• . 

vesting of property on ••• __ 

when takes place 

Re-organization of share capital, 

class meetings in — I61 

‘ Court’s duty &. power in ... w* 

how effected ”* 158-159 

mode of 

order of, certified copy to be 

filed with registrar ••• 158-162 

power of . 160 

preferential rights in ••• 

procedure 

scheme of arrangement and ^ 

distinction cr\A 

Rehearing of orders 504, 505 

Repeal of Enactments ^ ^ m 

- C ... 661 

effect of 

Report, 347,348 

directors 280 

Indian Law Commissioners’ ... J® 

Select Committee, of 




1236 


INDIAN COMPANY LAW 


Representatives, 


rights of 

... 684-685 

right to transfer shares of 

... 139-140 

Repudiation of shares, 

253, 290 

delay in, for misrepresentation 

—effect 

... 264,265 

mere notice of, if sufficient 

265 

Requisition, 


convening extraordinary 


meeting on 

192 

“like form”, of, meaning 

... 192, 193 

meaning of 

193 

Rescission, 


allotment, of 

278, 292-293 

claim for, <St damages 

... 253-254 

company’s right of 

278 

contract for shares, of 

... 253-254 

Court’s power to award 


damages in 

... 147,254 

defence to action of 

253 

forfeiture after 

253 

grounds for 

264 

misrepresentation in 


prospectus, for 

253, 263-265 

right of 

265 

—lost by delay 

265 

where no right of 

265 

“Reserve Bank”, 


restriction on use of name of 76 

Reserve Bank Act, 


reference to 

284, 646, 656 

Reserve capital, 


provision for 

178 

Reserve fund, 



internal or secret 

profits carried to 

when mixed with general assets 

Reserve liability, 

of company 

Res judicata, 

applicability of, in winding up 
opinion of liquidation Judge, if 

Resolution, 

adopting contract, if sufficient 
amendment of 
declaration of chairman 
directors’ 

extraordinary (see Extraordinary 
resolution ) 

general meeting, of 
special (see Special resolution ) 

Returns, 

allotment, of 
annual (see Annunl return) 
extension of time to file 
application to Court, for 
failure to file—effect 

Revenue account, 

recoupment of 

Review of orders 
Rules, 

Calcutta High Court, made by 
Government’s power to make 


345, 349 
753 
167 

178 

476 

480 

297 

704 

703-704 

713 


703-705 


297-298 


298, 300 
298 

748 

505 

859-918 

370 


Central Government, made by 811-858 
power to make by ... 369-370 

High Court’s power to make 610-611 

Sale, 

agreement for, provisions as to 519-526 
consideration, distribution 

of, for ... 519,522 

power of Court as to 519,522-524 

undertaking, of 519, 521-522 

void, after commencement 
of winding up ... 576-577 

Sanction of Court, 

alteration of memo., for ... 81-83 

compromise with creditors, for 373-387 
reduction of capital, for ... 163-169 

Scheduled banks, 

application money to be 

deposited in ... 284 

Courts’ power to order con¬ 
tributories Sc others to pay 
dues into ... 486 

liquidator to pay money into 606 

Iist of ... 286-287 

Scheme of arrangement 

o 373-387,538-539 

Science, 

association for promoting ... 105-107 

Seal (see Common seal), 

official, for use abroad ... 243-244 

Secretary, 

agent for company, how far ... 207-208 

appointment of ... 207 

authority of 207-208, 312 

certification of transfer of 
shares, by 115,207-208 

clerk or servant”, is ... 568' 

dismissal of, resolution for ... 208 

duties of ... 207-209 

estoppel against company, if ... 115 

forgery by 207, 208, 312 

liabilities of ... 208 

meetings, cannot convene ... 207-208 

misfeasance of 208 

negligence of .." 208 

position of ... 207-208 

preferential payments to, in 
winding up ... . 568 

powers of ... 208, 209 

presents to » ... 207 

remuneration of 208 

representations made by— 

efle « ... 207-208 

two different companies, of, 
knowledge acquired, if 
knowledge of company ... 208 

Secured creditors, 

rights and 

remedies of, in winding up 
0 423, 439, 440, 555, 558-560 

security, 

floating charge, by way of 
(see Floating charge) 
holder of, may fall between 
two stools ... 317 
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limited company to give, for 

costs • • • 650 

misapplication of, employees’ 636-638 
breach of trust, when ... 657-658 

—where not ••• 658 

trust money, when ... 656-657 

plaintiff company in cross 
suits, if to give ••• 650 

when may be ordered ... 650 

Servants, 

effect of winding up order on 443, 568 
notice of discharge on „ ... 443 

„ voluntary winding up, in 444 
wages of, priority of payment 

in winding up 666 

Service, 

documents, of ••• 369 

notice, of, how effected ... 757-759 

Set off, 

companies in liquidation, as 

between ... 564-565 

contributory, against ... 402, 463 

„ by 399,478,489 

creditors „ ••• 464,484 

Court’s discretion as to ... 481 

director’s, no right of ... 594 

existing debts, of, against calls 299 

future call, against ... 305 

limited company, by ... 481 

mutuality in ... 564 

right of ... 473 

third party, by ... 480 

unlimited company, by ... 481 

winding up, in 439, 463, 473, 

478, 479, 484, 488, 489 

„ under supervision ... 481 

„ voluntary ... 481 

Share, 

agreement to take, special 

condition, on ... 148 

allotment of (see Allotment of 
shares) 

application for (see Application 
for shares) 

calls on (see Calls on shares) 
cancellation of ••• 154, 696 

canvassing house to house 

for, prohibited ••• 641 

classes of ••• 69,663 

certificates of (see Certificates of shares) 
choses in action, resembles ... 682 

companies, holding of, byl26-127,197-198 
company cannot get amount 

of, twice over 69U 

company must not buy it9 own loZ-loJ 
consolidation of 154, 156, 696 

contract to take 125, 126, 28/ 

mistake, effect of ••• ^88 

r\ T"\ ... 


... 564-565 

... 402, 463 
399, 478, 489 
... 464,484 
481 
594 

11s 299 

305 
481 
564 
473 
480 
481 


148 


154, 696 

641 
69,663 


mistake, effect of 
repudiation of 
rescission of (see Rescission) 
conversion of, into stock 
&c re-conversion of 
deferred (see Founders’ share) 
definition of 
different classes of. 


154 

26,108 


—construction of memo. &c 

articles as to ... 664 

—rights of ... 664-668 

discount, issued at (see Discount) 
dividend on (see Dividends) 

“fixed amount”, of ... 68 

forfeiture of (see Forfeiture) 
founder’s (see Founders’ shares) 
illegal contracts to take ... 128 

inchoate title to ... 128 

include rights 6c obligations ... 677 

increase of (see Inerease of capital) 
instalment of ... 261 

issue of 

at premium ... 307 

forfeited shares ... 690 

issued, when deemed to be ... 123-124 

joint-holders of (see Joint-holder 
of shares) 
lien on (see Lien) 

limitation of liability on ... 58 

making market for ... 128 

meaning of 42, 108, 677 

minor’s name, in, purchase of 474 


58 

128 


mortgage of ... 113 

mortgagee of—position ... 127 

movable property, is ... 108 

nature of 42, 108, 682 

new, rights of estate of 

deceased shareholder to ... 139-140 

offer 6c acceptance of ... 288 

“offered to the public.” meaning 306 

offer of „ „ n 41,306,667 

ordinary 664 -doo 

partner, acceptance of, by 

one-effect - 

preference ••• 663-666 

—rights of holders of ... 664-666 

preference ••• 666 

purchaser of, at Court sale 

position of 117-118 

rescission of cotract to take 

(see Rescission) 

rights of holders of different 
classes of ••• 

alteration of ••• 663 

second preference ... 665-666 

securities, as ••• 113 

seller of, rights to be indemni- 

fied by buyer ••• H | Ji 

situs of — 11° 

special classes of, rights of ... 176-177 

stock 6c, distinction between 15/ 

subscribed for, must not be 
less than one 

surrender of ( see Surrender of shares) 

title to _ , . ^ 

transfer of {see Transfer of shares ) 

transmission of (see Transmission 

of shares) 

underwriting of ••• 304-305 

variation of rights of special 

classes of ••• *7pfl77 

Share capital, 

cancellation of ••• 

consolidation of — 


139-140 

288 


664-666 

128 

663- 666 

664- 666 
666 

117-118 


666-668 

663 

665-666 

113 

110-111 

118 

176-177 

157 


312 


304-305 

176-177 

# '• 

154 

154 
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154 

309 

309 

151 


284 

154 

68 


152 
152,694 
694 
152,694 
152-153 
151-152, 693 
694 

152 

153 
694 

706 


conversion, &. reconversion 
of, into stock 
existing members, must be 
offered to 
further issue of 
increase of 
minimum amount of, in 
prospectus &.c. 255, 283, 285 

raising of ... 284 

reckoning of 
sub-division of 
what sense used, in 

Share certificate (see Certificate 
of shares) 

Shareholders (see Members ) 
Share-warrants to bearer, 

bearer to, 
position of 
rights of 
deposit of 
effect of 

entries in register, when issued 
issue of 

new, when may be issued 
registration of 
surrender of 

transfer of shares by delivery of 

Show of hands, 

chairman’s casting vote in 

„ declaration conclusive 

201, 203, 703, 704 

constitutional method of voting, is 203 
essential preliminary to poll ... 203, 703 

general meeting, at ... 203, 703 

vote by 203, 703, 706 

Signature, 

altestation of 
who may sign 

Signatories to memorandum 

(see Subscribers to memorandum) 

Solicitor, 

authority of, determined when 
cost of 

—liability to pay 
employment of 
lien of 

winding up, in 

Special resolution, 

acts for which requisite 
adjournment of meetings for 
alteration of articles by 
amendments to 
chairman’s declaration as to, 
conclusive when 
company’s name, change of, by 
copies of, to be embodied in 
articles 

—to be forwarded to meiftbeTs 
definition of 
how passed 
meeting for 
—notice of 
poll for 


• • • 


74 

74 


495 
... 494,544 

276 

... 467-468 

468 

454, 467, 544 

199 
202 
91-95 
202 

198, 203 
76 


registration of 


203-204 
204 

• 198 

198 
202 
198, 202, 203 
198 




• •« 


• • • 


203 


V 


show of hands in meeting for 203 

taking power to pass, how ... 199 

validity of ... 200 

voluntary winding up, for ... 508, 512 

votes for, how taken ... 200 

waiver of notice for ... 202 

when necessary ... 199 

Specific performance, 

of contract to subscribe for 
debentures ... 340 

where not granted ... 340. 

Stamp, 

alteration of capital, on ... 156 

cancellation of ... 709 

contract for allotment of shares, on 298 

duty • ...1192-1199 

liquidator to pay for, when ... 301 

memo, of association, on ... 74 

proxy paper, on ... 709-710 

Statement, 


banking company &.C., of 353-354, 792 


liquidator, by ... 452-453 

liquidator, to ... 450-452 

material, what is ... 280 

misleading ... 280-281 

prescribed form, in, meaning 306 

untrue, what is ... 280-281 

Statement in lieu of prospectus, 268 

allotment, must be filed, before 268 

alteration of terms in, 
restrictions of ... 269 

false statement in—effect ... 268 

filing of ... 268 

form of ... 762-770 


Statement of company’s affairs, 

liquidator, to be made to ... 450-452 

Statement of objects &. reasons, 


not to be referred to ... 18 

t 

Statutory demand, by creditor, 

agent’s notice of " ... 420 

company, in case of ... 421 

Court’s duty in ... 418-419 

creditor must prove, what ... 419 

default to meet, consequence 419 

judgment debt, in case of ... 420 

—appeal when pending ... 421 

notice of ... 420 

Rs. 500 or more, must be for... 417, 419 

Statutory general meeting, 

adjournment of ... 190 

companies limited by 
guarantee, of, ... 188-190 


companies limited by shares, of 

189490, 696 


default in holding, 

consequences ... 190,192 

Court’s power, in case of ... 190 

directors’ duties at ... 189 

members’ rights at ... 189-190 

notice of, contents ... 192 

private company exempted ... 190 

provisions of ... 188-190 

when to be held ... 188 


winding up for not holding ... 421, 422 
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Statutory report, 

auditors, must be certified by 
certification of 

contents of ••• 1 

default in filing, consequence 
must be sent to registrar 
private company not to make 
to be sent to every member 
winding up for non-filing of 4- 

Stay of proceedings, 

after presentation of winding 
up petition ••• 4 

after winding up order 434, 4‘ 

contributory’s action, of 
Court’s discretion in 
Crown’s rights as to 
execution, in ••• 

—want of knowledge, effect ... 
insolvency, in 

jurisdiction of Court in ... ' 

liquidator, waiver by ••• 

practice in hearing contested suits 
proceedings in England 

„ where allowed to 
continue 

sec. 145 Cr. P. Code, of 

substitution application in 
volutary winding up, in 

Stock, 

certificate of ••• 

conversion of shares into 154, 
effect of 

notice to registrar of 
distinction between share 
meaning of 

original issue of, cannot 
be made 

re-conversion of, into shares 
regulations as to paid up 
shares apply to 
right of holders of 
transfer of 

“Subscribe”, 

meaning of ••• ' 

Subscribers to memorandum, 

allotment of shares to 


189 
188, 189 
188-189 

190 

189 

190 
188 

421,422 


... 428-431 

434,442,633 
439 
442 
442 

437 

439 

436 

... 438-439 

440 

3 suits 441 

438 

... 437-438 

437 

439 

... 440-441 

118 

154, 157, 692 

157 

158 

Sl 157 

118 

... 157,693 

s 154, 157 

693 

... 157,693 

... 157,693 

... V 273 


121, 124 


beneficially interested need not be 58 

contract of, to take shares ... 121 

first directors to be 

appointed by ••• 711 

how far liable ••• 121-124 

less than one share must not take 58 
liability to pay for shares 

57, 74, 96, 98,122, 123, 474 

—beneficial interest not necessary 58 


—discharged from, when 
meeting of 
members, as 
obligation of 

official liquidator’s delay to 
place, on register—effect 
powers of 

repudiation of shares by 
rescission by 
signature of 


123 

711 

121, 123 

122, 123 

476 

711 

121-124 

57 

73-74 


signing duplicate memo, by— 

effect ••• 122-123 

when shares are deemed to 

be issued to ••• 123*124 

Subsidiary company, 

balance sheet, particulars of ... 349-350 

banking company, of ••• 647 

definition of ••• 26-27 

income tax of ••• 42 

provisions relating to 42-43 

shares, restrictions on purchase 

of ... 162-163 

Substitution, 

application for, by transferee 

of decree ••• 439 

“Substratum gone”, 

ground for winding up ... 415 

Summary <Sc list of members, 

(see Annual returns) 

copies of, to be filed ... 133 

form of 781-783 

Magistrate’s jurisdiction as to 135-136 

Supervision order, 

(see Winding up under supervision) 

Surplus assets, 

distribution of, in specie ... 492 

M „ winding up 488-493 

fullv 'naid shareholders’ rights in 490 


439 

415 


133 

781-783 

135-136 


fully paid shareholders’ rights in 490 
how divisible after repayment 

of capital ••• 491 

meaning of ••• 492 

payer in advance of calls, rights of 677 
preference shareholders’ 

rights in ••• 491-492 

provisions in memo. 6*. 

articles 489-490,492 

rights in 488-493, 677 

voluntary winding up, in ... 493 

what are — 492 

Surrender of shares, 

cesser of membership on ... 129 

illegal &. ultra vires, when ... 164-167 

reduction of capital, when 

amounts to 164, 167, 686, 688 


... 491-492 

489-490, 492 
488-493, 677 
493 
492 

129 

... 164-167 


when allowable 11 

Table A, 

Act, part of the 
accounts in 
adoption of 
alteration of capital in 
application of 
audit 

business, commencement of .. 
calls on shares 
contents of 

conversion of shares into stock 
definitions in 
directors, provisions as to 
disqualification of 
powers & duties of 
proceedings of 
qualification of 
remuneration of 
rotation of 


117, 688-689 


90 

754-757 

89-90 

694-696 

89-90 

757 

663 

670-677 

662-759 

692-693 

662 

711-736 

725-727 

716-724 

731-736 

716 

713-716 

727-731 
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dividends Sc reserve in 

... 736-754 

forfeiture of shares 

... 685-692 

general meetings 

... 696-711 

lien 

... 668-670 

notices 

... 757-759 

provisions incorporated 

in the Act 

85, 194-195 

seal 

724 

shares, provisions as to 

... 663-668 

share-warrants 

... 693-694 

statutory authority of 

662 

,, general meeting 

696 

transfer <$c transmission 

of shares 

... 677-685 

votes of members 

... 706-711 

when inapplicable 

90 


Table A of Act VI of 1882 


796-804 

„ „ „ X „ 1866 804 

Table B of Act VII of 1913 760-762 
„ „ of Act XIX of 1857 805-810 

Tables, 

Central Government may alter 369-370 

Third persons (see Outsiders) 


Torts, 

company’s liability for ... 239 

Trading corporations, 

control of, by Central Government 660 
meaning of ... 26,42 

when illegal ... 52 

Transfer of debenture &. 
debenture stock, 

instrument necessary ... 137 

power of company to register 137 

refusal to register ... 138 

—notice of ... 137 

winding up, in ... 552 

—not affected by ... 552 

Transfer of share, 677-683 

application for registration of 137 

articles as to, construction of 680, 682 
bankrupt, of ... 139 

blank 115-116,677-678 

breach of contract as to ... 110-111 

call, before ... 683 

certificate of shares, production 


necessary 

certification of, <5c estoppel 
companies registered under 
previous Acts, of 
complete, when 
compulsory 
Court sale, by 217- 

deed not necessary for 
effect of 

executed by transferor alone 
—effect 

execution of instrument 

of J 111,551, 

executor or administrator, by 

£ rm > to 113, 127, 

forged - ... 

formalities, waiver of 


114 

115 

118,617 

678 

680 

218, 680 

678 

111-112 

679 

677, 679 
139-146 
130, 680 
114 
679, 682 


form of 
how effected 
indemnity in 
instrument of, necessary 
irregularity—waiver 
laches of company in 
legal representative, by 
lien, in case of 
letter of renunciation in 
lunatic’s share, of 
man of straw, to 
meaning of 
minor, in favour of 
mistake, passed by 
mode of 

non-compliance with rules, 
effect 

objections to, when valid 
pauper, to 

personal representatives, by 
pre-emption, right of, in 
preparation of 
priorities of, where not 
registered 

private company, in 
procedure 111, 

purchaser at Court sale, 
position of 

registration of, 111,112, 113, 
directors’ duty in 


680 

... 111,677 
... 110,114 
111, 137, 677 

679 
476 
139 

... 113,680 

680 
139 
475 
108 
126 

... 115,475 
111, 677-680 


112-113 

114 

108-109 

139-140 

679 

111 


• • • 


... 116-117 
38 

137, 677-680 


• • • 


680 
137, 680-683 
681 


„ power to refuse 

109-110,680-681, 682 
effect on company’s lien on 113 


latches in, effect ... 476 

onus in ... 682 

power of company as to ... 137-138 

refusal of 109-110, 112, 137-138 

notice to be given ... 137, 138 

transferor’s request, at ... 137-138 

rights of ... 108-109 

security given by ... 113-114 

stamp on ... 116,1198 


stamped, if not properly, effect 678 

Table A, provisions as to 
(see Table A) 
transferee, 

entry of, without authority 683 

implied contract to indemnify 110 

liabilities of, on ... 110 

notice to ... 137 

rights of ... 137, 524 

transferor, 

certificate of share, bound 
to deliver ... Ill 

liability of, on ... 475, 483 

notice to, on refusal of regis¬ 
tration ... 137 

protection of ... 138 

rights Sc obligations of 110, 114, 137 

transmission and, distinction 677 

voting power, to increase ... 114-115 

Transmission of shares, 683-685 

deceased member, liability of 683-684 
notice to ... 684 

distinguished from transfer ... 677 
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dividends &>c., right 

to, in case of _ £85 

executors administrators, in oo>ooy 
insolvency, in case of 139, 684-683 

Mitakshara family, in case of... 685 

pre-emption, provision of ... 683 

probate, production of ••• 6p4, °83 

representatives, rights of 139-140, <>84-685 
Table A, provisions as to ... 683-685 

Trust, ,, 

company will not recognize ... tjo 

„ may give effect to 
- equitable rights ... 130 

notice of, not to be entered in 
register ••• 

Trust deed, 

copies of ••• 

inspection of ••• 3 jO 

Trustees, 1V7 

cestui que trust and ••• 

company, if for dividends ... ‘ 

contract with, for company ... 
directors, how far ••• 2 U 

executors differ from ••• 404 

Ui acts ofTo’mpany 32, 62-66, 68 , 299-300 


Unlimited companies, 
articles of 


73, 780-781 


336 

336 

137 

740 

295 

209-212 

404 


„ „ directors ••• 67-66 

application of funds, where ... 03 05 

borrowing, effect ••• 65- 

carrying on business ... 

contracts of company fc)Z ' 0 . 0 ’ 

directors liable for acts ... 748-/4* 

doctrine of, application ... 62'04 

injunction to restrain acts ... 6/, ivy 

instances of ••• 

intra vires, as opposed to ... 32, o/ 

matters intra vires and ... 35 

P rpUaU3 f diV ‘ dend ° Ut ° f 590. 747-749 

ratification of, acts ••• o0 

recovering money from 
directors for acts 

shareholders cannot ratify acts 62 66 

what acts are 62-64, 163 299 

„ ,, are not 64, 299-30 

who can. complain of acts ... 5Z.-J5 

Undertaking, , 17 

floating charge on ••• 

meaning of 
Under-writing, 

acceptance of agreements or ... 5U^-5U5 


590, 747-749 
66 


application money in 

company should take, tor ... 
authority coupled with interest 
in 

commission for 

death of underwriter, effect ... 

letter of 

meaning of . ••• 

prospectus, statement of, m ... 
repudiation by underwriter 
rescission by underwriter 

Undisclosed principal, 

rights of, regarding allotment 
of shares 

156 


limited liability, may acquire 177-178 

memo, of association of, ... 75, /0U 

alteration of ••• 73,79-85 

contents of ••• ** 

form of . - 73,780 

notice of increase of capital to 

registrar ••• 

power of, to provide reserve 

share capital on re-registration Ho 
provisions as to ••• 73 

re-registration as limited 177, oH-oiy 

winding up, set off in ... 481 

Unregistered associations, 

(see Illegal association) 

mutual insurance ... 

winding up of ... 52-33 

Unregistered companies, 

carrying on business for winding 

up only ... 631 

contributories in winding up of 032 

direction as to properties of 'Sr 

foreign, winding of ... 630, 632 

jurisdiction of Court to wind up 031 
just <Sv equitable to wind up, when 631 
meaning of ••• 627-628 

members’ pre-existing liability in 625 
“more than 7, members”, 

meaning ••• 628 

scheme under s. 153 ... 651 

winding up of ••• 

companies wound up ... 632 

contributory in, who is ... 633 

power to restrain proceedings 

against ••• 635 

suits stayed on order for ... 653 

Unsecured creditors, 

cannot be turned into secured 

after commencement of winding up 44/ 

Variation of rights of special 

class of shareholders 176-177 


305 

306 

125 

304 

306 

304-305 

304 
255 

305 
282 


305 


tion 178 
73 

177, 617-619 
481 


55 

52-53 


628 

631 
628-631 

632 
• 633 

633 
633 


- - I 

application to Court to cancel 

Vendors,- 

becoming directors 
meaning of ••• 

names of &. addresses of, to be 

in prospectus z - )0 

property taken on lease, in 

case of ••• 77 o 

rights of company against ... 

Voluntary winding up, 

advertisement of — „a 

amalgamation of companies in 524-520 

applications to Court in ... ^y-54 

arrangement in - ciZ cig 

reconstruction scheme in ... 35 /-53 

distribution of, m # 5^39 

calls in <508-509 

circumstances for 551 

commencement of 398, 511. 540, 
compulsory winding up order, in, 

liquidator cannot contest 544.546 

when will be made 510, 

consequences of 


176-177 

246 

266 
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contempt of Court, when 

510 

costs, expenses &. charges payable 

out of assets in 

543-544, 570 

costs in, solicitor’s 
costs of litigation See. 

544 

... 543-544 

creditors, 

execution by 

534 

if prejudiced, remedy 

544 

remedy of, in 

535 

rights of 

509,544-546 

Creditors’ 

... 528-532 

committee of inspection 

in, 

appointment of 

530 

liquidator in, 

appointment of 

530 








directors’ powers cease on 
appointment of 
duty of, to call meetings 
„ to send return to registrar 
power to accept shares <Stc. 

for property 
remuneration of 
removal of 
vacancy in 

meetings of 
adjournment of 
final, &. dissolution 
notice of 
president""of 
statement of company’s 
position at 

provisions applicable to 
declaration of solvency in 


531 

531 

532 


• • • 


• • • 


• • • 


531 
531, 543 

530 

531 

529-530 

529 

531-532 

529 

529 


• • • 


529 
528-532 
512 


dissolution of company 526-528, 531-532 


• • • 


• ♦ • 


• •• 


carrying on business after ... 
Court may defer 
petition for compulsory 
winding up after 
distribution of company’s 
property in 
effects of 

examination of persons in 
execution, no bar to, after 
foreign company, sale to 
forfeiture of shares in 
formalities, waiver of, in 
fully paid shareholders in 
adjustment of rights of 

gratuities after commencement of 

interest on debts in 
landlord’s rights in 
liquidator in (see Liquidator) 

appeal by 

appointment of, notice to 
registrar 


528 
527, 532 


528 


... 533-535 
511-512,517 
542 
534 
521 
552 
510 
525, 537 
537 




• • • 


510 

534 

544 


• t • 


appointment & removal of, 
Court’s power in 


ca ^ n ^ )tr as k for compulsory 


• • • 


• •t 




cannot contest compulsory 
order 

Court’s power to appoint 
&. remove 
.'"duties of 
joint 

liability of 


526 
538 
537, 538 
544 
546 


« • • 


• • t 


537-538 
535-537 
518, 536 
538 


536 


527 

544 


• •• 


537 

536 

535-537 


list of contributories, settle 
ment of, by 

notice of appointment to be 
given to registrar 
personal liability of 
powers of 
joint, in case of 
several, in case of 
powers &. duties of 
power to accept shares &.c. 
as consideration of sale of 
company’s proterty 519-526; 531. 
—Court’s power &. jurisdic¬ 
tion in ... 522-524 

—dissentient members in ... 519-526 

power to apply to Court in 539-543 
Court’s duty in ... 541 

„ powers in ... 541 

delivery oi books in ... 543 . 

examination of persons in 543 - 

setting aside attachment, &c. 

in ... 539 

stay of proceedings in ... 541-542 

who can apply ... 540-541 

trustee, not ... 518 

Members’ ... 517-528- 

amalgamation in ... 524-526 

directors’ powers, sanction of 
continuance of ... 519 - 

final meeting dissolution 526-528 
deferring dessolution. Court’s 
power of ... 527 , 528 

liquidator’s liability continues 
after ... 527 

petition for compulsory 
winding up after ... 527, 528 

liquidator in, „,***.- 

appointment of .vi 517-518 

—directors’ powers cease on 517 
duty to call general meeting 526 
power to accept shares &tc. 

for property ... 519-521 

remuneration of ... 518 

resolution for, invalid when 509 
right of, to make » ... 509 

vacancy in ... 519 

prior debts, suits for ... 441 

proceedings of, Court can adopt, 
in winding up by Court ... 546 

provisions applicable to ... 517-528 

reconstruction in 


, 517-526, 528-529, 580 

resolution for ... 508 

defects in ... 509 

does not operate as notice 
of discharge of company’s 
servants 

effect of " 

notice of ... 509 

advertized, must be 


-583 

-510 

510 


• • • 


servants, notice of discharge on 

set off in. 


status of members, alteration of 
stay of actions &. executions in 

, lln r , , , 440-441,541 

superseded, when ... 428, 


510 

510 

512 

512 

444 

537 

55 It 


* 


%•• • 


'542 

546 




INDEX 


1243 


551-555 

545 


transfers, avoidance of, after 
commencement of 
winding up by Court on, 

barred when &. when not ... 

Court’s power to adop previ¬ 
ous proceedings ... 526 

creditors’ rights of • •• 544 

liquidator cannot contest order of 546 

„ rights of ... 544 

order of, where will be made 545-546 
right of, saved ••• 544 

Votes, 

chairman, 

casting votes of 706, 707, 731 

declaration „ 201, 703 

poll, at, decides how to be taken 705 
committee of lunatic, by ... 707 

company, of, by person R 

representing ••• 

contract as to ••• 707 

enforcement by injunction ... 707 

defect in ••• 707 

demand of poll for 201, 704-706 

directors’ meeting at ... 731 

/ „ „ on contract in 

which he is interested ... 247-249 

directors’ right to, at general 

. meeting ••• 707 

executor, by ... 707 

general meeting, at ... /U0-/IJL 

how taken 200, 706-708 

joint holder’s ... 707 

lunatic’s ••• 707 

members, of, right when 
calls not paid ... 707, 708 

number for each member ... 197 

poll, at ... 706 

show of hands, on ... 197,706 

who can vote at ... 706 

objections as to ... 197 

poll, on 195, 706-707 

. preference shareholders, of ... 187 

^ property, right to, are ... 187, 706 

proxies, by (see Proxies) ... 707-711 

ratification, no right of ... 707 

representative’s right to ... 685 

use of, against company’s interest 706 

validity of, objections as to ... 197, 705 

Voting paper, 

inspection of ... 705 

Wages, 

priority of, in winding up ... 566, 568 

suits for, against whom lies ... 101 

Wasting property, 

■ power to pay income of, 

in dividends ... 745 

Wilful neglect or default, 

105, 217-218, 363 

meaning ... 105,652 

Wilful misconduct, 

meaning ... 652 

Winding up (generally), 

arrangement with creditors 

&. contributories in ... 580-596 


attachment, distress, execution &. 

sale void in ... 576-577 

bankruptcy &. ... 393 

calls in ... 399 

enforcement of—limitation 400 

commencement of business, before 295 
commencement, date of ... 576 

company exists, in case of ... 393 

compromise in ... 580-583 

compulsory (see Winding up by Court) 

contributory (see Contributory ) 

Court hawing jurisdiction for 44-49 
Court’s power to declare dis¬ 
solution void ... 604-605 

criminal prosecutions in ... 596-599 

damages, power of Court to 

assess in ... 583-596 

debts having priority in ... 565-570 

„ proving of ... 554-565 

debts of all descriptions may 

be proved in ... 554-555 

delinquent officers, proceedings 

against ... 596-599 

documents of company, disposal of 604 
evidence in ... 603 

inspection of ... 603 

disclaimer of property in 
(see Disclaimer of property ) 
duties of directors, managing agents, 
managers or other officers to 
assist liquidator ... 600-602 

existing on 15th January, 1937, 
saving of ... 658-659 

floating charge, effect of, in ... 577-579 

forfeiture of shares in ... 552 

fraudulent preference ... 573-576 

general scheme of liquidation 580-585 
general scheme of, may be 

sanctioned ... 580-585 

—appeal from ... 582 

—Court’s duty in ... 582 

insolvency rules, application 

of, in ... 555-560 

debenture-holders, 

in case of ... 559 

English law ... 556 

effect of ••• 557 

execution creditors, in case of 560 
fiduciary relation in case of 560 

how far applicable ... 556 

interest, proof of ... 557-558 

landlord, in case of ... 560 

secured creditors’ position in 558-560 

liability, directors of, with 

unlimited liability ... 400 

life assurance companies, of ... 565 

liquidator (see Liquidator) 
meaning of ••• 395 

mode of . ••• 392-393 

mutual credit &. set off in ... 5o+ 

preferential creditors in ... 565-570 

(see Preferential payments in 
winding up) 

principles followed in ... 

proof of debts in ... 555 

property, disposition of ••• 551, jjt 

sale, avoidance of 




57S-577 
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want of knowledge, effect ... __ 439 

shareholders’ liabilities in 471, 472, 473 


joinder of parties in 
test suit by shareholders 
transfer of shares, upon 
tort, damages for, in 
transfer &lc., avoidance of 
debentures, of 
shares, of 

transfers of shares £tc. after 
commencement of, void 
under supervision (see Winding up 
under supervision) 
voluntary ( see Voluntary winding up) 


475 

474 

475 
562 

551-553 

552 

551-552 


551-554 


wages, priority of 

Winding up by Court, 

accounts in, regulation of 

affidavits in 

agents, how affected by 

appeal from orders in 

application for 

assets, 

collection of 
distribution of 
assignment of debts 


566, 568 

487 

425 

477 

434, 504-508 
... 421-426 

... 453-454 
457, 465, 493 

after 

484 


483 
489 

485 

485 

484 
393 

427, 461 
405, 416 


commencement of 
bank, power to order payment 

into ... 486 

—enforcement of order ... 486 

bankruptcy rules applicable in 555-565 
beneficial, what is for ... 456, 461 

calls in 399, 402, 482-486 

are l'ndependant of contract . 483 
enforcement of, by summary 
order 

on whom may be made ... 
order for, made in England 
is foreign judgment 
recoverable, though barred 
time of making 
cannot be, when 
cessation of company’s business 
on 

circumstances in which may be 
commencement, date of 

398, 428, 546, 551, 575 
disposition of 
property after, void 428 
meaning of ... 398 

committee of inspection in ... 454-456 

company, when deemed unable 

to pay debts ... 417-421 

company, where cannot be 

wound up ... 393 

companies with a few members 408 

compromise in 373-387, 580-583 

conditions of, ... 405 

part fulfilment of one or 
more 

contract, effect on 
contributory in (see Contributories) 
contributory’s petition, on 

cost in 433-434, 458-460, 488, 493-494, 

, 543-544, 562 

in litigation ... 493 

power of Court to order 493-494 


it 


V 


• • • 


417 

557 

411 


priority of, charges &c. ... 493 

solicitor’s ... 494 

Court, 

contempt of, in ... 426 

delegation of power to 

official liquidator, by ... 457 

discretion of 405, 407, 408, 409 

where no ... 409 

duty of, in ... 457 

having jurisdiction in ... 405 

power of 

to order delivery of property 

to official liquidator 476-478 

to order payment of 

debts by contributories 478 

what will be considered by 409 

creditors (see Creditors) 
assignment of debts by ... 417 

meaning 418 

change of position, cannot 442 

debts of, when disputed ... 410 

fiduciary relation, 

where established ... 560-561 

judgment debts of ... 410-411 

petition by ... 408-411 


right of, in 408, 409, 410 

secured, in 423, 439-440, 555, 558-559 

statutory demand by ... 417-421 

Crown debts, priorities 431, 567, 568 


custody of company’s property 453-454 
damages, in tort, proof of ... _. 562 

debentures, effect on 427-428, 440 

debenture holder may petition 

for ... 411 

his other rights . ... 411 

debts, all, may be proved in 554, 555 
and liabilities, meaning ... 483 

bona fide disputed, when 410 

inability to pay, definition 417-418 

nature of ... 408 

proving of ... 564 

delivery of property in ... 476-478 

directors, 

powers of, cease on ... 483 

prosecution of ... 596-599 

dissolution of company ... 494-495 

District Court, 

jurisdiction of ... 421 

reference to ... 42J 

transfer of, from one to ' 

another ... 421 

transfer of, to, from High 

Court ... 421 

dividend in, 


no participation by contributory 
unless calls are paid ... 489 

preference shareholders, of... 491 

effect of order for 426-428, 434, 439-442 

effect of winding up pro¬ 
ceedings in England on ... • 438 

ejusdem generis rule in - ... 412 - 413 ' 

examination of officers &. 

others in ... 495-501- 

execution creditors, rights of, in 437 , 560 
„ stayed on ... 437 

foreign company, of 416, 438 , 633 
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407 

431-434 


general meeting’s authority 
nece99ary, when 
hearing of petition for 

(see Petition to wind up) 

High Court, 

power of, to frame rules as 
P to 610-611 

Rules framed by Calcutta 

High Court for ... 859-918 

injunction to restrain proceedings 
( see Injunction ) 

insolvent company, of ... 408-409 

insolvency rules applicable in 555-565 

interest in ••• 399, 562 

„ proof of, in ... 557-558 

judgment can be opened in ... 563 

„ creditor can petition for 410-411 

jurisdiction in 405, 438-439, 497 

“just &. equitable” 

ground for 405, 412-417 

court ’9 duty in ... 414-415 

ejusdem generis rule in ... 412 

instances of ••• 413-414 

object of company 

fraudulent, when ... 415-416 

onus in case of ••• 

other circumstances in ... 416 

substratum gone, when ... 413 

ultra vires acts of 

company are no ••• 416 

what the Court will - 

consider in ••• 412-413 

landlord’s rights in ••• 560 

limitation ceases to run 

against company on y, L . 

against creditors on 400, 427, 487, 564 

liquidator (see Liquidator) 
material date for ascertainment 
of debts St liabilities in ... 

meaning of ••• 

• meetings of creditors St 

contributories in ••• 6 UZ- 6 U 

members, less than minimum, 

ground for j - 405,408 

— past, how affected ... 394, 396 

mortgage, consideration of, 
may be examined in ••• 

new rights St liabilities on • •• ^ 

official liquidator (see Liquidator) 

„ receiver (see Official receiver ) 

opposition, in case of ••• ^ 

order for, 434442 

™, 9 f roT d ° n 434, 499, 504-508 

copy of, to be forwarded 

efie°c t te of " ar 426, 434, 436, 485 

enforcement of — 

ex debito justitiae, when ••• Jjc 

made without jurisdiction ... 

„ when 405 : 406 , 432-433 

new rights and liabilities 

arise by ••• * 

notice of discharge of ^ 

servants, on 

operation of ••• * 


443 
504,505 
505 


registrar’s duty as to making 
minutes St notifying in 
Gazette 
rehearing of 
review of 
suits St proceedings / 

stayed on 434-442,486 

voluntary winding up, in ... 444 

where will be or will not be 
made ... 406 

pari passu payment in ... 430 

petition for (see Petition to wind up) 
preferential creditors in ... 565-570 

principles followed in ... 393 

proceedings against company, 

restraining of ... 428-431 

staying of 430,431,434-442,576 

under s. 145 Cr. Pr. Code ... 437 

when can continue ... 437-438 

proof of debts in 488, 554-565 

provident fund money, pay¬ 
ment of ••• 

provisional liquidator 

(see Provisional liquidators ) 
public examination in ... 499oUI 

sale of property void on ... pi oo/y 

secured creditors (see Secured creditors) 
security deposit, payment of, in 561ooZ 
for costs, when required 30 L 

setoff in . 479, 485, 49^ 554, 565 

shareholder’s petition, on 406-408, 411 

solvent, when a company 

becomes in 414.447 

stay of suits, executions &c. ... 434-W 

Court’s discretion in W 

waiver of plea of, by company 440 

Stay of Winding up proceedings^ ^ 

surplus assets (see Surplus assets) 
third party has no right to ... 
transfer of, from one Court ^ 

to another 627-634 

unregistered company, of ... oil OJ* 

voluntary winding up c 

w ^^^r ana ih p 566,568 

"tTesIn ''' 110 ' 3 ^06?44W46, 548, 602 

Winding up under supervision, ^ 

agreement fot sale in 550 

appeal in 546-548, 551, 576 

commencement of, date 58 0-583 

compromise in 

428.5.1,547-548 

Court’s jurisdiction over, ^ 

stay of proceedings 548 

suits 

DO wer to appoint or 
P remove liquidators 
Court’s power to make ord 

for ... 511 , MS 

date of 


**• 


549 
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liquidator in, 


appointment of 

549 

,, ,, additional ... 

549 

powers of 

549 

removal of 

549 

voluntary liquidator may be 


appointed 

550 

order for—effect 

549-550 

— when may be made 

547 

petition for 


creditors & contributories, by 

547 

effect of 

548 

who can present 

547 


restrictions in ... 550 

staying of suits <5tc. on ... 550 

valid resolution for voluntary 

winding up necessary ... 547 

who may appear at hearing ... 548 

wishes of creditors &. 
contributories in ... 450 , 548 

Wishes of creditors and 

contributories, 

meetings for ... 601-602 

when Court can disregard ... 602 

Year, 

meaning of ... 134 , 184 
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